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The meeting was called to order by

Approved

Date

TAXATION

Joan Wagnon

at

2230 _ am*9H8. on

Thursday, April 25

Chairperson

lggjzhlroonl_izglilg__

All members were present except:

Committee staff present:

Tom Severn & Chris Courtwright, Legislative Research;

Don Hayward & Bill Edds, Revisors;

Linda Frey, Committee Secretary & Douglas E. Johnston, aide

Conferees appearing before the committee:

of the Capitol.

Chairman Wagnon brought up HB 2637 for continued discussion and
action.

Rep. Adam restated her motion of the previous meeting that the
moratorium on the collection of sales and excise taxes on Indian
lands end on January 1, 1992. Another representative restated
his concern that a non-tribal merchant currently doing business
on Indian land was earning approximately $35,000 per month from
untaxed gasoline sales and that neither the Indians nor the
state of Kansas was benefiting.

that

suggested Dbifurcating the

The Chair proposal S0

reservations currently collecting a tax roughly equivalent to
that of the state tax would have until Januwary 31, 1992 to
negotiate an agreement with the state of Kansas regarding the

distribution of those revenues. Indian reservations that do not
currently collect a tax roughly equivalent to that of the state
tax would be given until July 1, 1992 to impose and collect such

a tax. Tf at the end of the respective deadlines no agreements
have been reached then the state would exercise its right to
collect the tax as established by a recent U.S. Supreme Court

decision.

With the consent of the second, Rep. Adam withdrew her motion.

Information was distributed from the Kickapoo Nation

(attachments 1 through 4).

The Chair stated that she would reguest the negotiations be
included in the interim calendar study and that regular progress
reports be made to the legislature.

Smith stated that local areas were losing revenues because
failure to collect the gasoline tax on the Indian
and that some replacement revenues would be
supplement the loss. The Chair stated that any
compact must include not only the local option

Rep.
of the
reservations

necessary to
agreement or

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page
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sales tax but also the local distribution portion of the
gasoline tax.

Rep. Krehbiel moved and Rep. Harder seconded the proposal of
Chairman Wagnon as an amendment to HB 2637..The motion carried.

Rep. Larkin moved and Rep. Adam seconded recommending HB 2637 as
amended favorably for passage. The motion carried.

The Chair brought up SB 416 for discussion and action.

Rep. Crowell moved and Rep. Pottorff seconded incorporating the
amendment requested by Rep. Elizabeth Baker in SB 416.

After discussion, with the consent of the second, Rep. Crowell
withdrew his motion.

Rep. Snowbarger moved and Rep. Shore seconded the introduction
of a bill having the same effect as the amendment *to SB 416
suggested bv Rep. Elizabeth Baker. The motion carried.

Rep. Snowbarger moved and Rep. Vancrum seconded recommending SB
416, as amended with two technical amendments requested by the
revisor, favorably for passadge. The motion carried.

The Chair brought up HCR 5025 and HCR 5017 for discussion and
action.

Rep. ITowther moved and Rep. Snowbarger seconded amending HCR
5025 to allow by a vote of a county commission or by petition by
5% of the electors in a county eligible under other provigions

of the resoclution, to initiate a county referendum, to utiligze
local option propertyv classification as provided for in the
resolution. The motion carried.

Rep. Charlton moved and Rep. Grotewiel seconded amending HCR
5025 by eliminating lines 31 through 34 up to and including
", ., . and manufacturer’s inventories” on page 5.

Rep. Larkin made a substitute motion to include household goods

as a taxable item. Rep. Krehbiel seconded the motion which
failed.
Rep. Smith made a substitute motion to strike lines 38 through

40 on page 5 of HCR 5025. Rep. Shore seconded the motion which
failed on division with 7 for and 10 against.

Rep. Shore stated that the motion would ensure that excise
taxes would not be included as an optional taxable item.

Rep. Lowther made a substitute motion to eliminate the
population reguirement for eligibility in HCR 5025. Rep.
Grotewiel seconded the moticn which carried.

Rep. Reardon made a substitute motion to include manufacturers’
machinervy and eguipment. Rep. Grotewiel seconded the motion
which carried.

The committee adjourned at 9:00 a.m.
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EXHIBIT ~

KANSAS DEPARTMENT OF REVENUE
Office of the Secretary
Robert B. Docking State Office Building
Topeka, Kansas 66612-1588

June 23, 1989

Mr. Lance Burr
Attorney at Law

16 E, Thirteenth Street
Lawrence, Kansas 66044

Dear Lance,

Pursuant to our meeting of June 23, 1989, this letter sets forth the Kansas
Department of Revenue's policy on the jurisdictional question regarding the
Prairie Band Potawatami Nation, the Sac & Fox Nation, the Kickapoo Nation and
the Iowa Nation of Kansas and Nebraska. Presently, it is the Department of
Revenue's position that the State of Kansas does not have civil jurisdiction
over "federally recognized Indian Reservations" located within the boundaries
of the state of Kansas., Due to the fact that the above mentioned Indian
Nations are located within the boundaries of federally recognized Indian
Reservations, the Kansas Department of Revenue can not require these Indian
Nations to collect and remit excise taxes to the State of Kansas.

Specifically, the Potawatami, Sac & Fox, Kickapoo, and Iowa Nations are not
required to collect state sales tax, motor fuel tax, or cigarette tax at their
respective smokeshops as long as the smokeshops are located within the
boundaries of these federally recognized Indian reservations.

If you have any further questions, please contact Melanie Caro at (913) 296-
2381 or Cleo Murphy in the Business Tax Bureau at (913) 296-2461.

Sincerely,

Mk AR~

Mark A, Burghayt

General Counsel

Legal Services Bureau

Kansas Department of Revenue

HOUSE TAXATION

Attachment #1

General Information (913) 296-3509 0 4/ 25 / 91
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Administrative Services Bureau (913) 296-2331 # FPersonnel Services Bureau (913) 296-3077
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KICKA OO0 TRIBE OF K£ANSAS
PO. BOX 271  HORTON, KANSAS 66439-0271 |
PHONE: (913) 486-2131  FAX: 913/486-2801

April 24, 1991

Chairpercson Joan Wagnon and Committee Members
House Committee on Taxation
State Capitol Building

Topeka, Kansas 66612
Re: House Bill No. 2637
Dear Chairperson Wagnon and Committee Members:

The Kickapoo Nation Tribal Council is concerned that
certain information has not been made available +to this
committee. Would vyou please consider the following as you
deliberate on the passage of House Bill No. 2637:

1. The Oklahoma Tax Commigsion V. Citizen Band
Potawatomi Indian Tribe of Oklahoma tax case decided
by the United States Supreme Court on February 26,
1991, only deals with the 1issue of taxation of
cigarettes. Other consumer items were not
considered, nor were other types of taxes considered.
The Court made no ruling on the taxation of other
consumer items. . In the area of Indian law, any
intrusions on Indian sovereignty must be specific and
all laws must be construed in favor of the Indian
Nations. Therefore, please do not think that the
Supreme Court case allows any state in the Union to
impose a tax on non-Indians for the sale of any
consumer item other than cigarettes. Gasoline is not
covered, nor is candy, pop and other consumer items.

2. The United States Supreme Court did not authorize
Oklahoma to impose taxes on the Indian Nation
Reservations. They clearly stated that the State of
Oklahoma has no enforcement powers with regard to the
collection of cigarette taxes on the Reservations.
Therefore, it only left the State with two
alternatives: a) seize unstamped cigarettes from
non-Indians when they come off the reservations; b)
assess wholesalers who supplied unstamped cigarettes

to the tribal stores. Several members of the
committee had guestions about this and those
questions were not answered. See page 8 of the

Citizen Band Potawatomi Indian tax case (last page).

HOUSE TAXATION
Attachment #2
04/25/91
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The United States Supreme Court encouraged Indian
Nations and the States to negotiate these matters.
See page 8 (last page) of the Citizen Band Potawatoml
Indian tax case where the Supreme Court suggested
that "States may also enter into agreements with the
tribes to adopt a mutually satisfactory regime for

the collection of this sort of tax.” The State of
Mississippi has resolved this issue with the
Mississippi Band of Choctaw Indian Nation by

providing that if the Indian Nation has a tribal tax,
then the state tax will not apply. They recognize
that this revenue is desperately needed by the Indian
Nation for their social programs and for operating
their government. A copy of said 1legislative
enactment and a summary 1is attached hereto. Other
states have passed similar enactments.

Tribal officials and merchants of the four federally
recognized Indian Nations that are surrounded by
Kansas have been relying on the official government
policy of the State of Kansas as set forth by the

Department of Revenue in the attached letter
addressed to me by Mark Burghart, General Counsel for
the Department of Revenue. It is the understanding

of all four Indian Nations that current Kansas law,
as of April 25, 1991, is that which is outlined in
this attached letter dated June 23, 1989.

A tremendous amount of time, effort, energy and money
has been expended by all four Nations in their
efforts to negotiate these matters with Governor Joan
Finney's office through Mr. Bill McCormick and with
the Attorney General's office through Julene Miller
and Attorney General Bob Stephan. The State of
Kansas is negotiating with four separate and distinct
and sovereign Indian Nations and those negotiations
cannot be completed in 60 or 90 days. The Kickapoo
Nation urges that the committee provide them with at
least one year in which to negotiate these matters.

As was pointed out by the Attorney General's office
and the Department of Revenue, and others on the
committee, these matters cannot be fully resolved
until the legislature enacts legislation that will
implement the . compacts, agreements or other

Attachment 2-2



Chairperson Joan Wagnon
and Committee Members

april 24,
Page 3

1991

understandings between the State of Kansas and each
of the four Indian Nations. If the negotiators for
the State and the Indian ©Nations do not have a
moratorium until at least the next session begins in
1992, then House Bill ©No. 2637 will be of no use
because enforcement actions may take place before the
legislature can even pass the necessary enactments.

The most important reason why you should pass this
bill and give the Nations at least one Yyear to work
out these matters is because no one Knows for sure
exactly what items are subject to any state
imposition of taxes and we are trying to avoid
litigation so as to comply with the recommendations
of the United States Supreme Court in working out
compacts and negotiated settlements concerning these
matters. If this legislation is not passed or if it
is passed with too short a deadline, then you will be
thwarting the efforts of those who have engaged in
sincere negotiations up to the this point and you
will be ignoring the recommendations of the United
States Supreme Court.

Thank you very much for your consideration of the thoughts
and feelings of the Kickapoo Nation Tribal Council.

ey 1T L
WD d sl

Since;@ly,
/" / .
W o, !

Laﬁée W. Bur
&~’//ittorney General for the
Kickapoo Nation Surrounded
by Kansas

Attachments

Attachment 2-3
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SUPREME COURT OF THE UNITED STATES
8yllabus

OXLAKONA TAX COMMISSION v, CITIZEN BAND
POTAWATOMI INDIAN TRIBE OF OXKLAHOMA

| CERTIQRARI TO TEE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT -

No. £§+1822.  Arguad J::..mv % 1801 —Dertdad Febrary 28, 1961

Altkougt, for marg yesrs, respendens Indisn Tribe hsa seld cigarettes a2 4
conrezienas 51076 thas It owns and opersias in Qiahema saland Reld in
o5t &ov It by the Fedarsl Government, It hag newer ¢ollacted Qklahos
ms's cigaratis fax oo thade sales. " In 1987, petitioner, the Oklghoma
Tax Cemmiesiza (Okahems o Cammisslen), servad the Tribe with an
ssessmant leteer, damanding that {3 pay tazes on cigeretis sales ocour-
ring berween 1582 and 1886 The Tribe fied suit in the Distriet Court

* .16 enjeln the sssssment, snd Oklsherza counterclaimad to enfarea the
.. ¢ assaesmen: 42d 10 enjoln the Tribe froms zuaking fumwe mles withelst ol
oL etz dnd reritting gate’ Txnen TRy fomre refused 1o Hemiss the -
7 eointarclaims on $ha Trise’s motion, Which Wi based tm the aseartion -
1 ihal the Trive had net waivad itd soversigy nmumity om suit.” The
" eourt hald en tha merio {524 the Commzission hsked gutherity 10 tax cx-
veservaticn salas to mikal members or 30 tax the Tribe dirsetly, and
thersfore 122t the THa waa immrese &rom Oldshoma’s Fuib 10 collest past
_uzpaid txas diressdy, bit that the Tribe could be required to eollect
taxes prespectively for onreservaticn salss 1o neresmbers, The Sourt
of Apmesls ravarsad, bolding, fnter alis, thet the lower cetTt erved in
sntermsini=z OKlahema's eounterciaims becguse thy Tr{be eojoys abse-
ute goversign immunicy from suit 404 had nat waived et imumity by
fiing fog aesion for injuncdve rellef, and that Oklahoms lackad putharfty
<6 WX any on-reservisicn sales, wheiheT 1o tribesmen or Ronmembers.

1. Trder the cocrrine of tribal sovereign immmmity, 2 State that has
ro gigered surisdiction over Indian lands under Pubkc Law 220 may
st wax 52les of goode 1o tribssmen oecarring on land hald fn mmet for 2
taderally recogmized fndian tribe, but s Bee to collsct taxes on sosh s2les
10 renmervers of the wribe.  Pp. 3-& HOUSE TAXATION
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(2) The Tribe didnot waiva its inherant soversign immunicy from sul
merely by sseking an injunstion against the Carmmission’s proposed 1ax
gasessmuent. United States v, United Stetes Fidelity attd Guarunty

- Co., 808 U. §. 806, 611-612, 518 In Light of this Court's reaffirmation,

" - in & pumber of casaz; of {z3 longstanding docrine of tribal sovereign im- -
muriity, and Congress’ ecnsistent reiterstion of fug approval of the doc-
trine in-order to promote Indizn salf-povernment, salf-snfficiency, and
economic development, the Cowrt s niot dispesed to modify or abandon
ths doctring st this time. Nor {s there merit to Oklahoma's contention
that immunicy should not APy becausa the Tribe's aigaretia sales donot

e on & formally designated “Tessrvation™ Trust land qualifes as a
~fassrvition for trital tnmunity purpedes wheré, &5 here, [T D23 been
«alidly sev apars for the us¢ of the Indians ss such, Under the SUperil-

-%zndence of the Governmeni” United Staiad v. JOhAn, 481 U. 5. 634,
—FI8-849. Mescalero Apache Tribe v. Jomes, 411 UL 8. 145, 148148,
which approvad nondiseriminatory state taxaton of astivides on non-
reservation, nontrust Government Jand leased by Indians, is not 2 the
eontrary. Pp. 3-8 : S
(b) Neverthsless, the Tribe’s soversign {mmunity does not deprive
Oklahoma of the guthority 1o tax cigarette gales 1o nonmembers of the
Tribe ot tha Tribe's sters, and the Tribe has an obligation to sssist in the
collestion of validly imposed staté vaxes on such sales. Moe ¥, Corfeder-
 ated Salish and Kootenal Tribes, 425 1. &, 483, 422, 43} Fashington .
_ Confedernted Tribes of Coluville Resrvation, 4T U. 8. 184 This tase ia
" ot dlstinguishable from Mos and Colville on the ground that Oklahoms
disclaimed jurisdictien over Indian lands upen entering the Union and
814 not resssert jurisdiction over civil eauses of aetion In guch lands a3
. permitted by Public Law 280, . Neither of these cases depended on the
.- sssertion of such jurisdiction by the State in question, snd it is simply
.. insorrect vo conelnds that the Public Law was tha essentil (yet unspo-
1 i) basis for thi Cour decislan i Colyille” "Althongh the Tribes sov-
- R immuniey bars Okdshoma'from parsuing s iost blfilent rem-
o edy—s lawstit —to enfords jis rights, adequate 'ahmaﬁ?es'n‘ii? exist, -
. .zince individual Indians employed in “emelis-shops” may not share tribal
" fmmimity, and sifee States sre fred to callect their sales taxes from cige-
" rette whalesalers or to enter into mwtvally sstisfactery ggreements With
Fibas for the collestion of taxes, _If thess altarnatives prove to be
. unsatisfaesery, Stales may geek appropriate JegislEfion from Coligress.
Pp. &8
238 F. 24 1808, affrmed in part aad reversed (o part.

ResnquisT, G i., delivered tha opinien for & unanimous Court. STE-
VENS, J., Aled 2 concurring opinien.

Attachment 3-2
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SUPREME COURT OF THE UNITED STATES
No. 88-1322

OKLAHOMA TAX COMMISSION, PETITIONER v
CITIZEN BAND POTAWATOM! INDIAN TRIBE
OF OKLAHOMA

ON WRIT OF CERTIORARI TO TEE UNITED STATES COURT OF
APPEALS FOR TEE TENTH CIRCUIT

[February 26, 1851}

.. CmEF JUSTICE REHNQUIST delivered the opinion of the
The issue presented in this case is whether a State that has .
" not asserted jurisdiction over Indian lands under Public Law o
280 may validly tex sales of goods to tribesmen and nontribal i
members occwring on land held in trust for a federally recog-

nized Indian tribe._ We conclude that under the doctrine of

 tribal sovereign immunity, the State may fot tex such gales

‘ﬁ, . T, - N 4 . : [EE2 ST 51 B e Ypmra La .o « e . ‘
o te Tndians, but x‘egains 'ﬁ-ee:to‘honect'taxés_ onsalestonon- - - - g
-L . Ve te e ML SIBSCUY A I Mmua L AR L Ty et osrete sl - s

tribal membars, <+ AESNAI0 AL A8 L T 2T . i

“* - “Respondent, the CitiZeti Band Potawatomi Indian Tribe of | ;

 Oklzhoms (Potawatomis or Tribe), owns and operates & con- ‘
venience store in Oklahoma on land held in trust for it by the
Federal Government. - For many years, the Potawatomis
* have sold cigarettes at the convenience store without collect~
ing Oklahoma’s state cigareite tax on these sales. In 1957,
petitioner, the Oklzhoms Tax Commissien (Gxlahoma or
Commission), served the Potawatomis with an assessment
letter, demanding that they pay $2.7 million for taxes on cige-
rette ssles occwrring between 1982 and 1985.  The Potawato-
mis filed suit to enjoin the assessment in the United States

District Court for the Western District of Oklahoma.

Oklahoma counterclaimed, asking the Distriet Court to en-
foree its 82.7 million claim against the Tribe and to enjein the

Attachment 3-3




83-1322~0PINION
2 OXLAHOMA TAX COMMN v POTAWATOMI TRIBE

Potawatomis from selling cigarettes in the future without ¢ol-
lecting and remitting state taxes on those sales. - The Pota-
watomis moved to dismiss the counterclaim .on the ground
that the Tribe had not waned it soverseign immunity, and
therefore could not be sued by the State, The Distriet Court
denied the Potewatomis’ motion to dismiss and proceeded to
trial. On the merits, the District Court ¢oncluded that the
Commission lacked the suthority to tax the on-reservation
cigarette sales to tribal members or to tax the Tribe directly.
It held, therefore, that the Tribe was immune from Oklzho-
ma’s suit to collect past unpaid taxes directly from the Tribe.
Nonetheless, the Distriet Court held that Oklahoma could
require the Tribe to collect taxes prospectively for on-
reservation sales to nontribal members. Accordingly, the
court ordered the Tribe {0 collect taxes on sales to nontiribal
members, and to comply with all statutory recordkeeping
requirements.

The Tribe appealed the District Court’s denial of its motion
to dismiss, and the cowt’s arder requiring it to collect and
remit taxes on sales to nontribal members. The United
States Court of Appeals for the Tenth Cireuit reversed. 888
F. 24 1303 (1889), That court held that the District Court
erred in entertaining Oklahoms’s counterelaims because the

.. Potawatomis enjoy absoluts sovereign immumty from suit,

... and had not. we.xved that immunity by filing an action for in-
junetive relief.  The Court of Appeais further held that Okla-
homa lacked the authority to impose a tax on any sales that
oceur on the reservation, regardless of whether they are to
tribesmen or nontribal members. It concluded that “be-
cauge the convenience store is located &n lznd over which the

 Potzwatomis retain sovereign powers, Oklahoma has no su-

T IhoTity to tax the store’s transactions unless Qklahoms has
received an independent jurisdictiona grant of authority
Trom Congress.” Id., at 1308, Finding no independent ju-

T risdictional grant of authority to tax the Potawatomis, the

Attachment 3-4




83-1322—OPINION
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Court of Appeals ordered the District Court to grant the

. Potawatomis’ request for an injunction. -»>. 7 o
We granted certiorari to resolve an apparent-conflict with
this Court’s precedents and {o elarify the law of sovereign im-
munity with respect to thé'collection of sales taxes on Indizn
lands. 498 U. 8. ——— (1980). We now affirm in part and
reverse in part. R -

I

Indisn tribes are “domestic dependent nations,” which ex-
ercise inherent sovereign authority over their members and
territories. Cherokes Nation v. Georgia, 5 Pet. 1, 17 (1831),
Suits against Indian tribes are thus barred by sovereign im-
munity absent & clear waiver by the tribe or congressiongl
abrogetion. Santa Clara Pueblo v, Martinez, 436 U. 8. 48,
58 (1878), Petitioner acknowledges that Indian tribes gener-
ally enjoy sovereign immunity, but argues that the Potawate-
mis waived their sovereign immunity by seeking an injunc-
tion against the Commission’s proposed tax assessment. It
argues that, to the extent that the Commission’s counter-
claims were “compulsery” under Federal Rule of Civil Proce-
dure 18(2), the District Court did not need any independent
jurisdictional basis to hear those claime,”” ":™ = = .

We rejected an identical contention over a half-century ago

* in United States v, United States Fidelty & Guaranty Co.,
809 U.'S. 506, 5112512 (1840), " In that case, a'surety bond-

. holdér claimed that s federal eglirt Bad jurisdiction tohearits
“state-law counterclaim against an’ Indian‘tribe because the
tribe's initial action to onforde the bend eonstituted 2 waiver
 of soveraign immunity: . We held that's tribe does not waive
' its sovereign immunity from actions that could not otherwise
be brought against it merely because those actions were
pleaded in a counterclaim to an setion filed by the tribe. Id.,

at 513. _“Possessing . . . immunity frowm direct suit, we are
of the opinicn [the Indien nations] possess & similar immunity
_“from cross-suits.” Jbid. Petitioner does not argue that it

received congressional authorization to adjudicate a counter-
Attachment 3-5
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claim against the Tribe, and the case is therefore controlied
by Fidelity & Guaranty. - We uphold the Court of Appeals’
" :determinution that the Tribe did not.waive its govereign im-
~pmunity merely:by fling jan action for,declaratory relief. ..
- Oklahoma offers an -glternative, -and more: far-reaching,
‘basis for reversing the Cowrt of Appeals’ dismissal. of its
counterclaims, It urges this Court t¢ construe more nar-
rowly, or abandon entirely, the doctrine of {ribal sovereign
immunity. Oklzhoma contends that the tribal sovereign im-
munity doctrine impermissibly burdens the administration of
state tex laws. ~ At the very least, petitioner proposes that
the Court modify Fidelity & Guaranty, because tribal busi-
ness activities such as cigarette sales are now so detached
from traditionsal tribal interests that the tribal-sovereignty
doctrine no longer makes sense in this context. The sover-
eignty doctrine, it maintains, should be limited to the tribal
courts and the internal affairs of tribal government, because
no purposé is served by insulating tribal business veniures
from the authority of the States to administer their laws.

" A doctrine of Indien tribal sovereign immunity was origi-
nally enunciated by this Court, and has been reaffirmed in &
number of cases. . Turner v. United Stades, 248 U. S. 854,

. 858 (1918); Santd Clara Pusgblo v. Martinez, supra; at 58.
Congress has always been at liberty to dispense with such
N tribal immunity or to limit it. Although Congress has oeca-
|- sionslly authorized Yisnited lassas of guits against, Indian
© |4 .tribes, it has néver autherized “$ints_ o énforce tax ‘assess-
T, ments. . Instead, Congress has consistently refterated its ap-
| proval of the immunity doctrine,” See'e.'g:; Inidian Finaneing.
.Act of 1974, 83 Stat. 77, 25 U. 8..C..§1451 ¢t geq., and the
Indian Self-Determination and Education Assistance Act, 8%
Stat. 2203, 25 U, 8. C.- §450 et seg, _These Acts reflect Con-
gress’ desire to promote the “goal of Indisn gelf-government,
"Inelading 1ts ‘overriding goal’ of aneowraging tribal self-sufl-
ciency and economic development.” California v. Cabazon

Banc of Mission Indians, 450 U. 8. 202, 216 (1987). Under
—
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these circumstances, we are not disposed to modify the long-
estaohshed principle of tribal sovereign immunity. .,
- Finally, Oklahoma asserts that even if sovereign nnmumty
> applies to direct actions agaln_txrxbes arising from activitles
- on the reservation,“that immunity should not apply to the
facts of this case, - The State contends that the Potawatomis’
" dgarette sales do not, in fact, ocour o & “reservation.” Re-
lying upon our decision in Mescalero Apache Tribe v. Jones,
411U, S. 145 (1978), Oklahoma argues that the tribal conven-
ience store should be held subject to State tax laws because it
does not operate on & formally designated “reservation,” but
on land held in trust for the Potawatomis, Neither Mesca-
lero nor any other precedent of this Court has ever drawn the

—distincion beiween tribal trust land and reservations that
Oklzhomz urges. In United States v. John, 487 U. S. 634
T (1878), we stated that the test for determining whether land
is Indizan country does not twrn.upon whether that land is
- denominated “trust land” er “reservation.” Rather, we ask

w “validly set apart for the use
__of the Indizns as such; Under the superintendence of the _
- Government.” w.Jd. & Ty a.so Umted States V.
McGowan, 302 U S. Ba&, 539 (1838). . :
Mescalero is-not to the contrary; that case mvolved a sk
“ resort outside of the reservation boundaries operated by the
N * tribs’under &’ SO-year’lea.se 'ﬁ'om the “Forest: Service.w"We
a sa:d tha‘ "Ia]bsert erpress ‘federal La.w to the contrary “Indi- -
. ans going beyond reservanon boundzries have genérilly been
-, held subject to nondzscr:mmatory state law otherwise appli-
. cable to &l citizens of the State.”.411 U. 8., at 148-149.
. Here, by contrast, the property in question is held by the
Federal Government in trust for the benefit of the Potawa-
tomis. _As in John, we find that this trust land is “validly set

apart” hus i1 jon for tribal immunity
purposes. 437 U. S., at 648.
T
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I

Oklahoma attacks the conclusion of the Court of Appeals
that the sovereign immunity of the Tribe prevents it from

* being liable for the collection of state taxes on the saleof ciga-
' rettes to nonmembers of the Tribe. The Tribe, in turn, ar-

gues that this izsue iz not properly before us, It observes
that the only issue presented in its prayer for an injunction
was whether Oklzhoma could require it to pay the challenged
assessment for previously uncollected taxes. The complaint
did not challenge Oklzhoma's suthority to require the Tribe
to collect the sales tax prospectively, and thus, the Tribe ar-
gues, that question was never put in jzsue.

We donot agree. The Tribe’s complaint alleged that Okla-
homa lacked authority to impose a sales tax directly upon the-
Tribe. The Districi Court held that the Tribe could be re-
quired to collect the tax on sales to nonmembers. The Court
of Appeals reversed the decision of the District Court on this
point. While neither of these courts need have reached that
question, they both did. The question is fairly subsumed in
the “questions presented” in the petition for certiorari, and
both parties have briefed it.. We have the authority to de-
cide it, and procesd to do so.-- Bes Vancs v. Te-mzzae 444
U. S. 252, 25859, n. 5 (1880). - . ..

A.lthough the docetrine of tribal soversign unmumty apphes

.. to the Potawatomis, that doctrine, does not excuse a tribs
.~ from ell;obligations to assist in ‘the.collection of validly im-

posed state sales taxes. . Washington v, Cmg‘admted Dribes
of Colville Reservation, 447 U, §. 184 (1880). * Qklahoma ar-
gues that the Potawatomis’ tribal immunity notwithstanding,
it has the authority to tax sales of cigarettes to fiontribal
members st the Tribe's convenience gtore. - We agree. In
Moe v. Confederated Salish and Kootenai Tribes, 425 U. S.
4€3 (1976), this Court held that Indian retailers on an Indian
reservation may be required to collect all state taxes appli-
cable to sales to non-Indians. We determined that requiring
the tribal seller to collect these taxes was & minimel burden
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justified by the State's interest in assuring the payment of
these concededly lawful taxes. Id., at 483, “Without the

" simple expedient of having the retailer collect the sales tax
from non-Indian purchasers, it is clear that.wholesale viola- .
tions of the law by the latter class will go virtually un--
checked.” Id., at 482. Only four years later we reiterated
this view, ruling that tribal sellers are obliged to collect and
remit state taxes on sales to nontribal members at Indian
smoke-zhops on reservation lands. Coalvills, supra.

The Court of Appeals thought this case was distinguishable
from Moe and Coluille. 1t observed the State of Washington
had asserted jursdiction over civil causes of action in Indian
country as permitted by Public Law 280. Pub. L. 83-280, 67
Stet. 588. _The court conirasted Colville to this case, in

| Wma disclaimed jurisdiction over Indian [ands
upon entering the Union and did not reassert jurisdiction

5Ver these lands pursuant to Publie Law 280, The Court of
Appeals concluded that because Oklahoma did not elect to
assert jurisdiétion under Public Law 280, the Potawatomis
were immune from any requirement of Oklahoma state tax
law. ' ' s : e
Neither Mos nor Colville depended upon the State’s asser-
tion of jurisdiction under Public Law 280. _Those cases stand
for the proposition that the doctrine of tribal sovereign im-
Tty does not pravent a State from requiring Indian retail-

ers doing business on tribal reservations {0 collect a state-
—imposed dgaretie tax on their ssles fo nonmembers of the
. Tribe..- Colville’s only reference to Public Law 280 relates to
_a concession that the statute did riof furnish a basis for taxing
sales to tribe members. 447 U. B.,at 142, n. & Public Law

T 280 merely permits 2 State to assume jurisdiction over “civil
causes of action” in Indian country, We have never held
that Public Law 280 is independantly sufficient to confer au-
thority on a State to extend the full range of its regulatory
authority, including taxation, over Indians and Indian res-
ervations. Bryan v. Itasca County, 426 U, 8. 873 (1876);
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see glso Rice v. Rehner, 483 Ui 5. 713, 734, n. 18 (1983);
 Cabazon, 480 U. S. at 208-210, and n. 8, . Thus, it is simply
* incorrect to conclude that Public Law 280 was the essential

(vet unspoken) basis for this Court’s decision in Coluille. -

-7 In view of our conclusion with respect to soveraign immu.
nity of the Tribe from suit by the State, Qklahoma complains
that, in effect, decisions such as Mos and Coluille give them &
right without any remedy. Therelsno doubt that sovereign
immunity bars the State from pursuing the most efficient
remedy, but we are not persuaded that it Jacks any adequate
alternatives.. We have nev indivi s oY
oficers of & tripe are not lisble for damages in actions

v tne Quate, See Ex parte Young, 208 U. S. 123
1005). And under today’s decision, States may of course
collect the sales tax from cigarette wholesalers, either by
seizing unstamped cigarettes off the reservation, Coluille,
supra, &t 161-162, or by asgessing wholesalers who supplied
unstamped cigarettes to the tribal stores, City Vending of

Muskogee, Inc. v.- Oklahoma T @WL, 898 F. 24 122

(CA10 1990). - States may also. enter into sgresments with

. thetribestoadopts mutually satisfactory regime for the col-

lection of this sert of tax. . Sea 48 Stat. 887, 83, amended, 23
U.S. C..§476. And if Qklahoma and other States similarly
situated find meﬁmpmduce‘th?&b
¥IUES 10 Which they are. —they may of course seek ap: _
‘propriate legisiation from .Cﬁ'ﬁfg“r“éé"s;f“‘_:",;:; SR
.The judgmers. of the Court of Abpeals is sccordingly.

R ‘Ajﬂméaul part and reversed in part.
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The meeting began with an introduction by Alan Parker,
Director of the National Indian Pelicy Centsr. Mr., Parker
explained the Centar's purpose and plans for the future. The
Center's purposes include supporting tribal government By
providing tribal and other governmental decision makers with
gound policy analysis of critical problems which emerys in the
pursuit of tribal objectives. The Ué&nta&r's plan for the futurc
is to beceme a permanent institutien, authorized by congressional
enactment, and able to provida policy analysis on a continuing
basis as neads arise. The Center is intéresﬁed in providing such
assistance to the Oklahoma tribez who are now dealing with a
serious tax conflict with the State. Ths urgency of the problem,
and the cri@icai need for thae tribal tax and cigaretts shep
revenues which thisg conflict puts in jeopardy, indicate the nesgd
for the Center to provide assistance, which is being done as part

of a demcnstration project.

After an intreduction by Mr. Parker, Douglas Endreson
of Seonosky, Chambers, Sachse & Endreson presanted an overview of
tribal-state tax agreements which have servad tc rasolve tax

conflicts between tribes and states in asevaral locatians.

This discussion bagan with an examination of the three
problems which typically result from tribal and state efforts to

tax and regulate the same event or transaction. The first is the
ttachment 4-3
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economic impacts of double taxation, which occurs Qhen both
soverelgns tax the same transaction. The second is the
regulatory confusion and inefficlency which results when both
govereigns seek to tawx and ragulatas commerce within the game
geographical region without regard to tha other. The third is
the desirs of each sovereign to insure that a reasonable
competitive balance exists betwaen thelr own vendors and thosc of

the other soversign,

Tax agreements betwaen tribes and states typically
Iccus on these three problems. TFollewing zn exawmination af theee
proklens, Mr; Enﬁrascn discussed the manney in which these
problems have been addressed in agresaments between tribes and
states in Nevada, Louisiana, Florida, and Wisconsin, among other
places, Thig discussion indicated that the current trend is for
Lihie state toc forge any clainm to tz¥ revenuss generated by on-

resaervation sales whan the tribe itself has enacted a tax whieh

is ccmparable to the state's.

Discugsion among the group then focussed on problems
which are presented in the current tax conflict betwean the
Tribes in OKlahoma and the State Tax Commission. The first
problem ig that the tax conflict batween the Tribes and the State
is new viewed out of context. The conflict is new seen by nany
decision makers and the public as invelving simply State taxes on

cigarettes. This narrow view of the trihal-state relationship
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ignores the substantial contribution which the Tribes make te theg
State's ecenomy, both through the revenues which result -from
their presence within the State, and as a reault of the |
contribution to the State economy made by Tribal enterprises. It
was agreed that the current tax conflict is properly viewed as
only a part of the econdmic relationship between the Tribes &nd
thae State., It wai also agreed that the preparation and
pregentation of a gtudy demonstrating the Tribal contribution to

the Stata economy weuld be helpful.

The sacond probiem, also generally vecognized by tus
group, is that naither Statas officials, nor the public understand
or recognize the impoxrtance of tribal tax revenues €O the Tribes’
ability to meet the needs of reservation residents. Tribal taxes
ara genarally collected on sales of cigarsttes on reservation and
cther trust lands, However, this fact hag not been generally
made known. It was agread that a substantial effort is needed to
make it clear to State officials and the media that tribal taxes
serve a critical role in the Tribes' ability to meet their

governmental responsibilities.

Iin sum, State legislators and other State officials
awvare of the tax controversy are only getting a part of the
picture. Thelr perception must bs changed if the tax conflict is

tc be addressad on A fair and rsasonable basis.
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Later discussion indicated Lhat there is;subqtantial
interest on the part of the Governor in working with the Tribes
to address the tax cenflict. The Governor has expressed to State
Senator Haney his interest in meeting with the Tribes in the
immediate future to discuss‘haw the tax conflict might be
addreased, possibly through a "model tribal-state tax agreement.”
It was agreed thaﬁ if thesa discussicns are to go forward, the
State should agrse -- as an indication of its commitment to these
discussions ~- not to undertake enforcement activities during the

pendancy of such discussions.

In discusegion of the State'!s aenforcement éffofts, a
numbaer of lagal guestions were ralsed aboul Lhe State's power and
ability to conduct certain enforcement activities. It was
suggestad that these questions be referrad to the tribal
attorneys for vheiv review and advice o Che tirikes,

There was also discussion of the possibility of seeking
a congressional solution to the tax conflict. Hoewever, at
prasgent, the congressional intarest {s in furthering tribal-
state efforts to resolve tax conflicts, rather than in seeking a
' federal soluticn., T¢ was #2lcn notod thot saslitmy & foidecal
sclution hag the risk that (f the effort fails, tha problem Lay

become more difficult to solve.

At the close of the mesting it was agreed that a formal
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expression of interest in a economic study showing the
contribution of the Tribesg to the state geconomy would be sought
by the Tribes in Oklahoma in tha near future. Alan Parker
indicated that the Center weould, if requested by trikal leaders,
ssntinua ko werlt to provide aecigtance to the Trihes in examining
the pollcocy aspacts of tha tax conflict as ﬁart of a demecnstration

project conducted by the Center.
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