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ate
MINUTES OF THE _Senate  COMMITTEE ON Agriculture
The meeting was called to order by Senator Jim Allen at
Chairperson
10:10 a.m./gfh. on March 7 19 9%n room423=S ___ of the Capitol.

All members were present sXeepk

Committee staff present: Raney Gilliland, Legislative Research Department
Lynne Holt, Legislative Research Department
Jill Wolters, Revisor of Statutes Department

Conferees appearing before the committee:

Senator Allen called the Committee to order and called for action on
SB 203 which would place aguaculture under the definitions of agriculture.
The Chairman called attention to amendments suggested by Senator Karr who
had requested the bill.

Committee discussion and comments included that agquaculture should
not be placed within the laws of corporation farming law statutes and
thus it was suggested that no action be taken, at this time, on the
amendment to K.S.A. 17-5903 as reguested by Senator Karr.

Senator Brady made a motion that the Committee approve the amendment
to K.S.A. 47-1402 by adding the words, "aguatic organisms' and that within
SB 203 the word "fish' be changed to "aguatic organism'. Motion was
seconded by Senator McClure. Motion carried.

Senator Brady made a motion the Committee recommend SB 203 favorably
for passage as amended. Seconded by Senator Montgomery. Motion carried.

The Chairman called attention to information provided the Committee
{attachment 1) concerning SB 279. The information explained that the
State of Illinois had seen the proposed SB 279 and had approved the
wording and that an identical bill has been presented to the Illinois
Legislature. The Chairman called for action on SB 279.

Committee comments noted that SB 279 would become effective upon
publication in the Kansas Register.

Senator Harder made a motion that SB 279 be recommended for passage;
seconded by Senator Sallee; motion carried.

The Chairman turned Committee attention to SB 308 and noted the
listing provided for the Committee of persons opposing SB 308 and also
SB 322 (attachment 2).

Senator Lee made a motion the Committee amend SB 308 so as to read
that the County Commissioners may set the cost of chemicals sold to
be between 50% and 100% of the cost to the county for the chemicals and
that cost is to include the cost of handling and storage. Senator Brady
seconded the motion. Motion carried.

Senator Sallee made a motion the Committee recommend SB 308 favorable
for passage as amended.  Senator Lee seconded the motion. Motion carried.

The Chairman called for Committee action on SB 323 and noted that
it had been suggested that the bill be amended to be correct when a
federal soybean check-off should become effective.

Senator Daniels made a motion that staff amend SB 323 so that it will
be worded correctly should a federal sovbean check-off become effective;

Unless specifically noted, the individual remarks recorded herein have aot

been transcribed verbatim. Individual remarks as reported herein have not

been submitted to the individuals appearing before the committee for 1 2
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the amendment would allow for the state to keep one-half of the check-off
fees and that the state, since a refund upon request is in place would
continue to make refunds of the check-off paid if reguested. Motion

was seconded by Senator Sallee. Motion carried.

Senator Montgomery made a motion the Committee recommend SB 323
favorable for passage as amended. Seconded by Senator Sallee; motion
carried.

The Chairman turned Committee attention to SB 322 and information
provided the Committee (attachment 3) from the State Board of Agriculture
concerning federal regulations about bulk chemicals and containment
requirements and other related information.

Committee comments suggested that counties should get out of the
chemical selling business and let professionals handle those sales.

Senator Montgomery made a motion that the Committee recommend
SB 322 favorable for passage. Senator Doven seconded the motion.
Motion carried.

Senator Allen called for Committee action on minutes.

Senator Daniels made a motion the minutes of March 5 be approved.
Senator Harder seconded the motion. Motion carried.

Senator Allen declared the Committee adjourned at 10:50 a.m.

Page 2 of 2
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KansAas VETERINARY MEebpicaL AssocCIATION, INC.

712 South Kansas Avenue, Topeka, Kansas 66603, (913) 233-4141
FAX: (913) 233-2534

Dr. Russell Frey
President

2113 Blue Hills Road
Manhattan, Kansas 66502

Dr. Steve Mosier
President-Elect
3301 Elm

Hays, Kansas 67601

Dr. Mike Whitehair
Vice President

902 N. Olive Drive
Abilene, Kansas 67410

Dr. Terry Turner
Trustee-At-Large

909 Stone Street

Great Bend, Kansas 67530

Dr. Frank Fishburn
Treasurer

Rt. 7, Box 242F
Manhattan, Kansas 66502

Catharine A. Deever
Executive Director

712 South Kansas Avenue
Topeka, Kansas 66603

March 5, 1991

Senator Jim Allen, Chairman and

Members of the Senate Committee on Agriculture
1st Floor, State Capitol

Topeka, Ks. 66612-1594

Dear Senator Allen and
Members of the Senate Committee on Agriculture:

Attached is correspondence from Greg Dennis, an attorney
who provides legal services to our association, and H.W.
Hannah, the attorney representing the Illinois State
Veterinary Medical Association. Parties involved have
waived our privileged communication so that you may be
informed that the veterinarians of Illinois are satisfied
enough with the intent and language of Senate Bill 279
that they are having that bill revised for their own
purposes and introduced for consideration by the Illinois
Legislature.

Respectfully yours,

" Catharine A. Deever

Executive Director
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PERRY & HAMILL
Attorneys at Law
4650 College Boulevard, Third Floor
» Post Office Box 7933
Overland Park, Kansas 66207
Phone: (913) 491-5500
Facsimile: (913) 491-3341

FACSIMILE TRANSMISSION
COVER SHEET

TO: Catharine A. Deever,

Kansas Veterinary Medical Asscociation, Inc.,

e ey

PHONE NO.: 233 - 4141 ;

TELEX NO.: 233 - 2534

FROM: Gregory M. Dennis

FILE NOS: P&H: 90-4281.010-GMD YOURS

NOTES: pDear Catharine: Please find attached a copy of a letter received today
from Mr. Rarold W. Hannah, author of the "Legal Brief" in the A.V.M.A. Jounral :
regarding the proposed Kansas veterinarian-client privilege before the Legisla-
ture. I thought Mr. Hannah's comments that he felt the Kansas Bi1l was "properly’
worded" and that he was going to be passing it on to the Illinols State Veterinary
Medical Association's Legislative Committee for inclusion in its possible revisioﬂs
to the Illinois Practice Act might be of some interest to you and maybe of some f
assistance in seeking to have the Kamsas Bill become law. There can be no doubt |
that Mr. Hannah's credentials in the area of veterinary law are very impressive
and his comments on the proposed Kansas law should be of some value.

e e e e e e o e e e e s o e o o e e T T S T A o A A e e e e e e T e S T MW S TR MM T TR SI NI R
——"m—--—-—.".—.—..—m.—-—_——...-.-.wmm.-..—....,-..—.......,._._._.._______.___._.....___....__...__._.__._..___...,__..........-_.

We are submitting _two pages (including this transmission cover sheet).

L] L]
| If you have trouble receiving or sending during business hours, please calll
| (913) 491-5500 and ask for Communications Center. Our facsimile number is |
I (913) 591-3341 and 1is available to receive any responses or other trans- it

I from you twenty-four (24) hours a day, seven days a week. I
f . P

CONFIDENTIALITY NOTICE: The materials enclosed with this facsimile transmission
are private and confidential and are the property of the sender. The Iinformation
contained in the material is privileged and is intended only for the use of the
individual(s) or entity(ies) named above. If you are not the intended recipient,
be advised that any unauthorized disclosure, copying, distribution, or the taking
of any action in reliance on the contents of this telecopied informstion 1s
strictly prohibited. If you have received this facsimile transmission in error,
please immediately notify us by telephone to arrange for return of the forwarded
documents to us.
[~
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H. W. HANNAH :
LAWYER :

TEXICO, ILLINOIS 62889 - |
TELEFPHONE 618 266-7221

March 1, 1991

Gregory M. Dennis
Perry & Hamill

P O Box 7933 i
Overland Park, KA 66207

Dear Gregory:

It was thoughtful of you to send to me the proposed Kansas
legislation providing for a Veterinarian-Client Privilege.

I have read the proposed addition carefully and feel that it is
properly worded. If you have any questions about its wording,
I would like to have them, because I'm going to pass this on i
to our Illinois State Veterinary Medical Association legislative
committee which will be consider&@“revisions to our practice
act. As you may know, Illinois has a sunset law which terminate$
all professional licensing acts every ten years., oOur veterinary'’
medical practice act expires on Dec, 31, 1993, so the folks in
our Association will be busy studying the current law to see
if any changes or additions should be made before it is
submitted to the legislature for reenactment.

1

i

Sincerely,

e

£
. W. Hannah

HWH/vch
cc: Eve Larocca, ISVMA

[~3
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COUNTY WEED DIRECTURE ASSUCIATION OF KANSAS

Dear Senator Allen

Lhst

vou may want to know of other Dounties
testimony given on Tuesday Mareh 5tk in
Bidle JEE and I08.  The following

ills.

MEME
) A
Alep £ s
VHC L7 lerl e
4 -~

mﬂ%ﬁh
"l
]

j

Ih%g.

o

.
i [“ll:’!{,t..
3
iy,
ki
i

iﬁ’,, F'A? ESES j ?5_%-%T
4 25 #

i g1 i

L= Bk, fa

FZ ﬁmm

p - b
L. .3 s Aot
ﬁiﬁgéL E AN

COUNTY

/ LY

3

y Mos o Ty e
,—*——3__,';‘;—' LT L e J FEST e
4

(%

/
N peanted b F::’i;

g

lij muilfviﬁ
oo

SIE Y

{g’,«,gg,m et dﬁéc:—i"i

Fm;?gﬁsgga

Mol

MAi et

+

LT

TUTLE
D uodl Nt &f@ﬁéij}‘;ﬁ"’g‘
Direeter

b?w@e%éﬁ

ﬁﬂﬁﬁg%%ﬁﬁﬁi
u)ékg?égﬁmﬂﬁzzi”
st el {Yseni
Olnee Co. Covann,

I3

L &‘“J-ﬁ ;3 e o e
ow ,;Z; e Hr S50 At g

Gy (g Pl
W ol d) iardla

J
sckes S
&Jéjvemj Of:*gc,"/e»
Loead &i@gi;x“

égi CgﬁMwﬁthQWEAa

)y o



21760 8913 539 3311

; AR 0 751 15059 KS MR 12ed HOTELECORY HOLTDAYIRHM F.5

COUNTY WEED DIRECTORE ASSOCIATION OF HANDAS
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UNITED BTATES ENVIRONMENTAL PROTECTION AGENCY
WABHINGTON, D.C. 30400

MR 4 e
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8UBJECT: Amendnent to the Julg 41, 1977 Enforpgcemant Po
Applicable te Bulk shipment of Pestitifes
FROM! John J. Neylan ITZ, Directol,

Pellocy and Grants Division
0fficas of Compliance Monitoxling

TO: Addreoaaes

Attached 1o an amendment to the July 11, 1977 Enforcement
Poligy &pflianblo to Bulk Shipment of Pesticides. We appreciate
yeur €imaly re@§onse to the January 18, 19901 draft amendment,
The zmendment allowe repackaging of any quantity of pesticides
into contalners which hold greater than B5 gallons or 100 pounds
provided all oondleions of the July 11, 1977 policy and the
crendment are meb.

Jeoavuss of the negd for batter informatlon on the extent of
crosg wontamination and either benefilts or preblens resulting
from the Bulk Policy including ths gmendment, we are interestad
in informatien from the States and Reglons regarding results of
inspections at dealers which £ill containers under the Bulk -
Policy, Inspections to agsure compliance with the conditions ef
the Bulk Pollcy should be part of dealer inspecticons. Regicns
are requssted to make sure inspections address this as part of
ongoling activitias. We will be providing you with spacizic -
reporting guldance at a later da e.} We are also interested in
racziving feedbaak frenm the Gtates and the Reglons on the extent
this emendment le achiaving ite intended effect of veducing the , :
nunber of contaihers being used and subssguently disposed of. R

We nave alpo attached & report by tha State of Iowa on the
resultd of last year's Iowa Pilot Prcgact; A number of ceses of
crogs-contarination were identifled. . ~

Ploaga note that upcouing regulaticng proposed under section
15 of TIFRA will likely alliew tha usé of gmaller size containers
tor yefilling while at the same tina imposing new requirements on
&ll containers and bulk storaga nitem. -

IZ you hava any qucatiéns‘concarqinégthin amendment, plaease
contact David Gtangel of my stafg st mws:F95~nzss.

Attachunente ¥ f
|
p

| Reinded an Rogyvied Reper

3= |

| QT eidimd— 3
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Anendment €9 the July 11, 1977 Enforcexent Polisy
Applicable to Bulk shipment of Pesticides

The July 311, 1877, Bulk Policy im hereby amended 40 mllow
repackaging of ang guantity of peaticides into refillable -
contéinere, provided: ‘ ~

1) the OOntaincr iz deslgnad and conestructed to accommodate
the raturn and refill of greater than 55 gallons or 100 pounds of

the product; and _ *

2) either: (a) the containars are dedicated to and refilled
with one specific actlive ingredient in e compatibla formulatien, -
or (b) the container ls thoreughly <¢leansd according te written
inatructiong provided by the regletrant to the dealer prior to
introdueing enother chamical te the container in order to avoid
cross-contamination ¢ and ' : o

3) ull other conditions of the July 11, 1977 polioy are met.

This amendmant does not preslude States or territories from
developing wmore stringent restrictions to this policy or from
disallowing the application of this amendnent/pelicy and taking
appropriate stata enforcement actlen for viclations,

Ropackaging in mcoardance with this poiia¥ does not exempt
the repackager from the ¢hild Resistant Fackaging Rule, 40 CFR.
187, oubpart B, if applicable. ‘

Footnote 1 on page 1 of the July 11, 1977 polley ie amendsd
by the deletion of the 2iret sentence.

IPA ig amending the July 11, 1877 zoli to addresa the
changas that haove taken place in the dis ribution of pesticide
fornulations that could be applied in greatly rsduced quantities.
The Agency is concerned with the difficulties of container
disposal whioch le besoming 2 grewing problem in nan¥ areas.

EY plecing no lower limit on the quantity of pesticide that may
ba Introdused into reflilable Bulk contalners, the Agency will
significantly zeduce the nurder of centailners requirin disposal
and will minimipe leftovar pesticide product that resules frem
gales in predetermined quantities, ’ '

| .
All other provislone of tha policy remain im effect as a
neand of gafeguarding product integrity and acceuntability of the
paztice invelved. The Aganq remaing concerned with the izsuae of
cross centanination and is | us raguiring that the bulk

i

.
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containars either ke dedicated %o a gartiaular active ingredient
which is cempatible to other Zormulations with the game activae
ingredient, or that reygistrants ilnvolved in the bulk shipment and
tranafer of pusticides provide the dealar with written
instructions to follow fer cleaning the containaer prior to
introedusing enother pesticide into the container.
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QUESTIONS/ANSWERS CONCERNING BULK PESTICIDES
REPACKAGING AND CUSTOM BLENDING

Question: What is "bulk pesticide"?
Answer: For purposes of the EPA bulk policy, "bulk" has been

defined as any volume of pesticide greater than 55 gallons or 100
pounds held in an individual container.

Question: Why did EPA develop a bulk peolicy?

Answer: EPA recognized that manufacturers and distributors of
pesticides preferred to handle pesticides in bulk rather than in
cmall individual containers for the following reasons: the need
to properly dispose of excess numbers of containers is
elirminated; less warehouse space is required; labor and handling
costs are reduced; and inventories can be more accurately
controlled. 1In the interest of energy and resource conservation
and of improved safety measures in pesticide handling, EPA
developed a bulk policy to permit dealers to repackage and sell
pesticides in bulk without having to register the repackaged
product, PROVIDED the dealer met several conditions. The bulk
policy is therefore an exemption from the FIFRA Section 3
registraticn reguirements.

-

Question: What conditions must the dealers meet?

Answer: (1) register each of the repackaging sites owned
or operated by him as a "pesticide-producing
establishment";

(2) obtain written authorization from the
product’s registrant to repackage the pesticide
and use the registered label;
(3) place the dealer’s EPA-assigned establishment
sumber on the product’s labely, aud #e mel contenZe;
(¢) provide product’s label and labeling to the
end-user;
(5) keep records as required by Section 8 of
FIFRA (shipping and receiving, sales, etc.); and
(6) report annually to EPA the types and amounts
of pesticides produced (repackaged) by him.
The EPA annual report is mailed to the company
headquarters of the registered establishment by
certified mail, usually in November or December.




N1

Question: Why does EPA say that I am a producer if all I do is-
transfer the pesticide from my bulk container to the minitank?
Answer: The word "produce" has been defined by EPA as "...to
manufacture, prepare, propagate, compound or process any
pesticide...or to repackage or otherwise change the container of

any pesticide or device."

Question: Can the dealer sell 56 gallons of pesticide in a 55-

gallon container?
Answer: No. This practice does not meet DOT reguirements.

Question: As a service to the customer, can the dealer dilute
the pesticide according to label directions?

Answer: No. Any change to the pesticide formulation --
including the addition of water =-- will require.full product

registration. A dealer whaq performs this service is subject to
nonregistration charges and the imposition of civil penalties.

Question: If a dealer purchases a pesticide in bulk and uses all
the pesticide through custom application work, must he registered
} as a pesticide-producing establishment?
Ansver: No. A custom applicater is simply applying the
product (not repackaging it).

Question: What if the dealer custom applies AND sells pesticides
in bulk quantities for someone else to apply?

Answer: The dealer must register as a pesticide-producing
establishment, but must report to EPA only those pesticides which
are repackaged in bulk.

Question: Who can grant authorization for a dealer to repackage
in bulk?

Answer: ONLY the basic registrant of the pesticide can
authorize a dealer to repackage its product and use its label.

Question: What penalties are assessed for not complying with the
bulk policy?

Answer: Penalties of up to $5000 per charge can be assessed
for failing to comply with any of the terms of the bulk policy,
and for violating any other provisions of FIFRA.




Question: A customer returned a partially used pesticide for
credit. Can I resell the unused pesticide?

Answver: The dealer cannot lawfully sell a pesticide which has
been opened and partially used. only if a bulk pesticide,
packaged in a sealed minitank, is returned can the dealer
lawfully resell the pesticide, and that may be done only if the
registrant of the bulk pesticide permits it. The dealer must
¥eep in mind, though, that under the bulk policy statement, he
must sell more than 55 gallons or 100 pounds of the pesticide.
Tf sraller amounts are needed, prepackaged containers should be

< 4

sold.

Question: Can a customer return for credit unused pesticides?
Ansver: Unused pesticides purchased in bulk may be returned if

the registrant of the bulk pesticide and the dealer agree that a
return is acceptable. Again, the bulk policy statement permits

sale of bulk pesticides only in quantities of more than 55 gallons or

100 pounds.

Question: How can one obtain information on diking- around bulk
pesticide tanks? ’

Ansrer: The Midwest Agricultural Chemicals Association (MACA)
has developed model regulations which incorporate diking and
secondary containment recommendations for the Midwest. You may
wish to request a copy from Dr. EV Waller, MACA, P.O. Box 2125
Northside Station, Sioux City, Iowa 51104-0125, Phone: 712-277-
2380. The National Fertilizer Solutions Association (NFSA)

alsc publishes suggested guidelines in a pamphlet entitled On-
cite Product Containment Guidelines for Fluid Fertilizers and
- Cre-icals". ©You ray obtain a copy by writing Mr. Burleson
Smith, NFSZ, 339 Consort Drive, Manchester, Missouri 63011 or by
calling 314-256-4900. The cost of the pamphlet is $14.50. Also,
your state environmental agency may have specific requirements or
guidance and a numper of state fertilizer and agricultural
associations have recommendations which are state-specific.

Question: At the end of the season a dealer has a few gallons of
registered pesticide remaining in his bulk tank. He wants to

clean out the tank for a new product next season. What are his
options for disposing of the leftover pesticide?

Answer: Depending, of course, on the amount of pesticide
remaining in the tank, the dealer may (1) dispose of it according

to label directions; (2) return it to the manufacturer; or (3) apply

it at the recommended diluted rate to a site named on the label.




Question: A dealer sells repackaged pesticide in bulk to a "
customer. Because of adverse weather conditions, the grower: is: . .
unable to use all of the pesticide for the desired use, such as-
the stage of plant growth prevents use of the product. Can the
customer return the remaining products to the bulk repackager?
Answer: The registrant of the bulk pesticide and the dealer
must agree to accept the remaining pesticide. The purpose of the
bulk policy is to permit sale of pesticides repackaged in bulk
guantities greater than 55 gallons or 100 pounds. Any record of
sale which shows a credit that would not meet this minimum amount
must document the reasons why the pesticide was returned, i.e.,
the reasons the pesticide could not be used.

Question: When can a dealer reuse mini-bulk containers?

Ansver: When the tank 1s used to contain the same pesticide it
previously contained, and container labeling does not prohibit
such reuse. The residue remaining from a previously packaged
pesticide could result in illegal tolerances or could cause
darage to the crop to which it is applied. The registrant’s
written authorization may give you specific instructions on reuse
of mini-bulk containers.

Question: A bulk pesticide dealer owns several branch locations
and repackages pesticides at each of those locations -- is each
facility required to be a registered establishment?

Ansver: Yes.

Question: 2 bulk pesticide dealer owns several locations and one
of those locations runs short of its bulk supply. Can dealer A
transfer pesticide in bulk to dealer B for resale by dealer B?
Answer: Yes. Records should reflect a bulk transfer to the
branch location. If the bulk pesticide is being transferred to
dealer B for repackaging purposes (i.e., dealer B will transfer
the pesticide to the customer’s tanks), then dealer B must comply
with the bulk pesticide policy. Dealer B must be registered with
EPA as a bulk pesticide producing establishment, have written
authorization from the registrant to repackage the pesticide,
provide a copy of the end-use label to the customer, and place
the EPA-assigned establishment number on the pest1c1de container.
Reports must be filed annually with EPA concerning the types and
amounts of bulk pesticides repackaged.




Question: Can a customer come up to a bulk facility and put 250
gallons of a product in his own application equipment?

Answer: Any transfer of bulk pesticide is the responsibility
of the dealer. Regardless of whose container the pesticide is
packaged into, whether the dealer’s or the customer’s, and
regardless of who does the transferring, the dealer must be
registered as a pesticide-producing establishment, must comply
with the recordkeeping and reporting requirements of all
producers, and have written authorization from the registrant to
use the registered label. r

Question: If a company owns several bulk pesticide producing
establishments, must each establishment have written
authorization from the registrant?

Answer: Yes, and a copy of the written authorization must be

maintained at each establishment.

Question: How long must I retain the written authorization?
Answer: For the period the authorization covers.

Ouestion: A dealer sells a pesticide in bulk to an applicator
who applies it to three or four places. The dealer individually
bills the landowners. What must the dealer do to comply with EPA
regulations?

Answver: If the pesticide is classified as a restricted use
pesticide (RUP), the dealer must comply with the governing RUP
sales recordkeeping requirements and EPA’s bulk repackaging
policy, as described above. If the pesticide is not classified
as an RUP, the dealer must comply only with EPA’s bulk
repackaging policy. In both cases, to show the actual transfer
of the pesticide (to the applicator) was in an amount greater
than 55 gallons or 100 pounds, the dealer should indicate on the
individual invoices the related tickets. It is the dealer’s
responsibility to be able to provide documentation that the
repackaging transaction to each applicator was actually for an
amount greater than 55 gallons or 100 pounds. This procedure
will allow for split billing, a common practice.

Question: 1If a registrant sells bulk pesticide to a dealer and
the product is being stored in the dealer’s holding tank, whose
establishment number should appear on the holding tank?

Ansver: The registrant’s establishment number should be on the

holding tank.

OQuestion: If a dealer transfers pesticide in bulk to the
customer’s mini-bulk tank whose establishment should appear on
the mini-bulk tank?

Answer: The dealer’s establishment number.
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Question: A dealer uses some pesticide from a 55-gallon
container in his custom application work. What can he do with
the rest of the pesticide? .
Answer: He must use it in his future applications. It cannot

be sold.

Question: What is a "custom blend?"

Answer: A custom blend is a mixture of a pesticide (s) and’
fertilizer(s), a mixture of end-use formulations derived from
registered pesticides, or a mixture of animal feed and feed-
through pesticide(s) (if the pesticide used in the blend bears
directions providing for use of the product in such a blend),
which are prepared according to the specifications of the user
for use by the user.

Question: Why did EPA need to establish a custom blend policy?
Answer: FIFRA requires that all pesticide products be
registered and that facilities where pesticides are produced be
registered establishments. "Produce" is defined as
manufacturing, preparing, propagating, compounding, processing,
or repackaging any pesticide. The blending of a pesticide with
feed or fertilizer constitutes repackaging in that the pesticide
is changed from its packaged container into another form.

Because EPA recognized the constraints upon the blender to comply
with product and establishment registration requirements, and in
view of the extent to which this practice is used, the Agency
decided to exempt custom blenders from certain requirements of
product and establishment registration PROVIDING certain
conditions are met. The Agency’s custom-blend policy is really
an exemption from registration requirements.

Question: What conditions must be met in order to be exempted
from product registration requirements?

Answver: (1) The blend is prepared to the order of the user
and is not held in inventory by the blender; and (2) the blend
is to be used on the customer’s property (including leased or
rented property); and (3) the pesticide(s) used in the blend
bears end-use labeling directions which do not prohibit the use
of the product in such a blend, or the blend is recommended in
writing by an appropriate State or Federal Agency official; and
(4) the blend is prepared from registered pesticides; (5) the
blend is prepared in a registered establishment; and (6) the
blend is delivered to the user together with (a) a copy of the
end-use labeling of the pesticide(s) used in the blend, and (b) a
statement specifying the composition of the mixture.
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Question: What must the custom-blender do to comply with
establishment registration requirements?

Answver: If the entire production is confined to custom
blending activities, the custom blender must only register with
its EPA regional office as a pesticide-producing establishment.
The custom blender is not regquired to file annual production
reports or place the establishment number of his facility on the
blended products, as other producers must. )

Question: Does EPA consider mixing of a diluent with a pesticide
(no fertilizer) as a custom blend?

Ansver: Not at the present time. Preparing a pesticide for
cale or distribution with a diluent is beyond the scope of the
Agency’s custom blend policy and is not permitted. Doing so will
subject the user to product registration requirements since he
will be changing the pesticide from its original state.

Cuestion: Can I add diluent to a custom-blend product (pesticide
D fertilizer blend) in order to make it a ready-to-use mixture?

Answer: Yes, if the diluent is added to the mixture according
to the pesticide’s label directions. :

Situation: A father/son ag chemical dealership has been
reorganized so that the son owns the fertilizer business and the
father owns the pesticide business. The father intends to lease
bulk pesticide storage tanks from his gon and maintains full
ownership of the bulk pesticides stored in these tanks. The son

also runs a custom crop spray ag service.

Question 1: Assuming the father has an EPA establishment
registration allowing for repackaging bulk product, does the son
have any responsibility to EPA, since he owns but leases the
tanks to his father?

Answer: Assuming the bulk repackaging will be done at the
father’s establishment and the son will not be doing any bulk
repackaging, only the father need to comply with the bulk policy.

Question 2: Can the son fill his sprayers with product from his
father’s bulk tanks in a purchase-as-needed basis, assuming the

quantity, _metered.into-the spgayers%is 55 gallons or less?
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Question 3: Could the situation described in question 2 be

considered as a custom blend, if the son metered product from his.
father’s bulk tanks and completed the tank mix with fertilizer or -

water from his own facilities?
Answer: No. A custom blend (which cannot be held in
inventory) is prepared specifically by the custom blender for use

by the customer.

Situation: An ag chemical dealer ships a 110-gallon minibulk
tank of herbicide to Farmer A who uses 30 gallons of product and
ships the remainder to Farmer B who uses 50 gallons of product
and ships the remainder to Farmer C who uses the remaining 30
gallons. The dzaler bills each farmer separately.

Question: Is this practice considered acceptable within the
bulk repackaging guidelines and policies? )
Answer: No. Such a practice would be considered a

circumvention of the bulk policy. Farmers A and B would be
distributing an unregistered pesticide and subject. to civil
penalties. Since the dealer has fulfilled his requirements of
complying with the bulk policy (by shipping an amount greater
than 55 gallons), his records would have to reflect this. If his
records show "sales" of less than 56 gallons to each customer, he
could be charged with a violation of the bulk policy.

Situation: Dealer A owns three bulk tanks and Dealer B owns
three bulk tanks lcocated at the same site. Each dealer’s tanks
will hold products from different manufacturers.

Question: Dealer A wants to repackage bulk products from Dealer
B’s bulk tanks and vice versa. Is this practice acceptable? If
yes, what conditions do both dealers need to meet in order to
legally repackage product from each other’s bulk tanks?

Ansver: No. It is assumed the establishment where the
tanks are stored is owned and registered to only one of the
dealers. Additionally, the written authorization to repackage
pesticides would cover only one of the dealers and the situation
as described would not allow for accountability of the product.

-




Situation: Dealer A has met the requirements for repackaging
bulk pesticides.

Question: can Dealer A repackage product into minibulk tanks
and sell these to Dealer B for resale purposes?
Answer: If Dealer B is not repackaging the product (i.e.,

will be distributing Dealer A’s repackaged product) then such a
transaction would be in compliance with the bulk policy. Dealer
B cannot repackage the product and then distribute it. ‘

Question: A dealer sells 60 gallons of a bulk pesticide to a
farmer (and complies with all the requirements of the bulk
policy). The farmer uses the product but finds he needs another
30 gallons to complete the application. Can the dealer make a
sale of only 30 gallons of a bulk pesticide to the farmer?
Answer: The Agency recognizes that it may not always be
possible to calculate exactTy-the amount of pesticide needed for
a particular job. In keeping with the Agency’s concept of
minimizing pesticide and pesticide container disposal problems,
the Agency would allow this practice under certain conditions.
The dealer must show (through written documentation) that the
cecond sale was actually to complete an initial sale and
application of a bulk pesticide. The dealer should document why
the second repackaging was necessary and to what application site
it was applied. The cecond sale would have to be made within a
reasonable amount of time so there would be no doubt that it was
to complete an initial transfer and application.
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