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MINUTES OF THE __Senate COMMITTEE ON Energy and Natural Resources

The meeting was called to order by Senator Ross Doyen at
Chairperson

8:05 4 m./p.HXon March 5 1991 in room _423=8  of the Capitol.

All members were present except: All members were present.

Committee staff present:

Pat Mah, Legislative Research Department

Raney Gilliland, Legislative Research Department
Don Hayward, Revisor of Statutes

Lila McClaflin, Committee Secretary

Conferees appearing before the committee:

Bill Fuller, Kansas Farm Bureau

John George, Mill Creek and Marmaton Watersheds

Elwin Ermel, landowner, S. E. Kansas

Ron Fox, Kansas Department of Health and Environment
Richard Jones, Kansas Association of Conservation Districts
Ed King, Resource Conservation and Development Board, S. E. Kansas
Myron Van Gundy, Lyon County Commission, Reading, Kansas
Jack Lacey, Secretary of Wildlife and Parks

Shawn McGrath, Kansas Natural Resource Council

Joyce Wolf, National Audubon Society

Scott Andrew, Sierra Club-Kansas Chapter

The meeting was called to order by the Chairman. The hearing was
opened on SB 341 - amending and supplementing the nongame and endangered
species conservation act; establishing the endangered and threatened species
and habitat advisory committee.

Bill Fuller supported the bill and suggested several amendments
(Attachment 1).

John George urged the development of rational and justified legislation
for threatened and endangered species that can be supported by all Kansans,
and suggested with adequate amendments SB 341 could be that vehicle (Attachment
2).

Elwin Ermel supported SB 341, and suggested it be amended to include
provisions for the injustices that he believes have already occurred (Attachment
3).

Ron Fox supported the proposal as it would allow KDHE to have input
on the listing of endangered and threatened species (Attachment 4).

Richard Jones urged passage of SB 341. Their association passed
a resolution at their November 1990 meeting supporting the measure a copy
of that resolution is attached to his testimony (Attachment 5).

Ed King told of delays that the public wholesale water supply district
#11 has encountered, because of critters on the state endangered species
list (Attachment 6). Other documents to substantiate their position are
attached to his testimony.

Myron Van Gundy spoke in favor of SB 341, and supported forming a
committee to consult with and be advisory to the Secretary of Wildlife
and Parks (Attachment 7).

Jack Lacey spoke in opposition to SB 341. The Department welcomes
input and advise on any aspect of the threatened and endangered effort,
but does not believe a mandated approach is desirable (Attachment 8).

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for P 1 f ,.;?M
editing or corrections. age = Ol P



CONTINUATION SHEET

MINUTES OF THE Senate COMMITTEE ON Energy and Natural Resources ,
room _423-S5 Statehouse, at _8:05  a.m.jp%¥K on March 5 19/

Shawn McGrath presented testimony against SB 341 (Attachment 9).

Joyce Wolf opposed SB 341 and urged the Committee to vote against
it (Attachment 10).

Scott Andrews strongly urged the bill be killed (Attachment 11).

Lowell Abeldt, State Association of Kansas Watersheds written testimony
requesting favorable recommendation of the bill was distributed (Attachment
12).

The Chairman closed the hearing on SB 341.

Senator Frahm moved the minutes of February 27 be adopted. Senator
Lee seconded the motion. The motion carried.

The meeting adjourned at 9:02 a.m. The next meeting will be held
on March 6, 1991.

Page 22 of /.
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STATE OF KANSAS

DI1VISION OF THE BUDGET

JOAN FINNEY, GOVERNOR Room 152-E (913) 296-2436
State Capitol Building FAX (913) 296-0231
Topeka, Kansas 66612-1578

March 19, 1991

The Honorable Ross Doyen, Chairperson
Committee on Energy and Natural Resources
Senate Chamber

Third Floor, Statehouse

Dear Senator Doyen:

SUBJECT: Fiscal Note for SB 341 by Committee on Energy and
Natural Resources

In accordance with KSA 75-3715a, the following fiscal note
concerning SB 341 is respectfully submitted to your committee.

SB 341 would amend the Nongame and Endangered Species
Conservation Act to create an Endangered and Threatened
Wildlife Species and Habitat Advisory Committee. The Committee
would consist of the State Biologist, State Forester, the
administrative officer of the State Conservation Commission,
representatives from the Kansas Association of Conservation
Districts, the Kansas Natural Resources Council, the Kansas
Association of Watershed Districts, and the Secretaries of
Transportation, Agriculture, and Health and Environment.

The committee would advise the Secretary of Wildlife and
Parks on the compilation of a list of species in need of
conservation, on rules and regulations to protect endangered
species, and the establishment of programs to protect
endangered species. Although the committee's role is advisory,
the Secretary of Wildlife and Parks would be required to
consult with the committee on the above issues. :

SB 341 would require expenditure of an estimated $6,000 in
FY 1992 for the purpose of holding meetings of the new
committee. This estimate is based on the assumption that the
committee would meet once a month and that the cost associated
with each meeting would be $500. Funding would be from the
State General Fund or the Department of Wildlife and Parks.

Nongame Fund.



The Honorable Ross Doyen
March 19, 1991
Page Two

Any fiscal impact resulting from the passage of this
is not included in the FY 1992 Governor’s Budget Report.

Sincerely,

. // Py,
( A6 {Aalite
ouis S. Chabira
Deputy Director

cc: Dick Koerth, Wildlife and Parks
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Asas Farm Bureau

Fs. PUBLIC POLICY STATEMENT

SENATE ENERGY and NATURAL RESOURCES COMMITTEE

Re: S.B. 341 - Supplementing the Nongame and
Endangered Species Conservation Act

March 5, 1991
Topeka, Kansas
Presented by:

Bill Fuller, Assistant Director

Public Affairs Division
Kansas Farm Bureau

Chairman Doyen and members of the Committee:
My name is Bill Fuller. I am the Assistant Director of the
Public Affairs Division for Kansas Farm Bureau. We certainly
appreciate the opportunity to work with the State Association of
Watershed Districts and the Kansas Association of Conservation
Districts in drafting this bill. We are testifying in support of
S.B. 341. Our remarks are based upon policy developed by the
farm and ranch members of the 105 county Farm Bureaus in Kansas.
Representatives from the Marmaton and Mill Creek Watershed
Districts outlined their concerns about the Threatened and
Endangered Species Act and its enforcement to the KFB Board of
Directors at their September 1990 meeting. In fact, the
concerned members took the KFB Board on a tour of several
consﬁruction sites to illustrate the problems. They pointed out
increased costs, unreasonable habitat mitigation requirements and
T
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construction delays.

Since that time KFB leadership and staff has assisted the
Bourbon County Farm Bureau in researching the issue. In the
process, we met with Ken Kern, Executive Director of the State
Conservation Commission and Bob Meinen, then Secretary and Steve
Adams, Aquatic Ecologist with the Kansas Department of Wildlife
and Parks. More recently, we discussed the issue with Jack Lacy,
the current Secretary of KW&P and his staff. We are not
suggesting these agencies support or oppose this proposed
legislation ... they may speak for themselves. I have also
toured the sites both by air and on the ground. We point out
these activities to illustrate the effort and deliberation that
has gone into developing the recommendations in S.B. 341.

We have attached additional information for your review:
Policy adopted by the 439 Voting Delegates at the KFB Annual
Meeting, and "Threatened and Endangered Species ... a time for
review!" issue paper requested by membership.

We believe S.B. 341 will result in more public input,
improve citizen understanding and reduce conflict. The bill
provides a broader and more structured method for input to the
Secretary of KW&P on an advisory basis. The "Endangered and
Threatened Wildlife Species and Habitat Advisory Committee"
would not have "veto" power over the Secretary ... only advisory.
The bill would put into statute a practice sometimes followed in
reviewing lists of protected species at least every 5 years.

We have several suggested amendments that we believe will
clarify S.B. 341 and make this good bill even better:-

1. We believe the information provided by the Secretary to



the Advisory Committee should include the economic impact thatu
any change in plans or mitigation requirements would have on the
proposed project;

2. We support more citizen participation and believe this
could be accomplished with an appointment by each the Speaker of
the House and President of the Senate of the Kansas Legislature.
To keep the size of the Advisory Committee workable, we recommend
these citizen appointments by the legislature replace KDHE and
KNRC representation as listed in the bill.

To give you a real-life feel for the frustrations and
problems, we have invited John George and Elwin Ermel from
Bourbon County to share their thoughts and experiences with the
Committee. We believe they will establish the need for the
proposed legislation.

Mr. Chairman, we would respond to questions now or after

other proponents have testified. Thank you!
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1991 KFB POLICY

Threatened and Endangered Species

Listing a species as threatened or endangered shall
be on that basis alone and not on the basis of “rarity.”
Documentation shall be required to demonstrate con-
clusively that any species proposed to be protected
under K.S.A. 32-957, et. seq., shall actually be present
in a clearly defined geographic area, and be dependent
for survival on habitat in that location.

The law should not permit encroachment upon
economic agricultural practices.

Scientific data supporting the inclusion of a species
shall receive wide dissemination to landowners and
private organizations representing the rights of these
landowners. _

Any agency, organization or person requesting a
rare, threatened or endangered classification to be
placed on any species, or requesting critical habitat
designation, should be required to provide and fund an
environmental impact report with emphasis on the
economic impact of the action.

We believe KDWP should initiate review of the
Kansas Threatened and Endangered Species list in
1991, and a complete review should be conducted at
least every five years thereafter. A Species Review
Committee should be created. It should consist of one
representative from each of the following entities:

. Kansas Department of Wildlife and Parks,

. Kansas Conservation Commission,

Association of Kansas Watershed Districts,
Kansas Department of Health and Environment,
Kansas Biological Survey,

Kansas Association of Counties,

Kansas Department of Transportation,

League of Kansas Municipalities, and

. State Board of Agriculture.

In addition to representatives from the above named
agencies and associations, we believe there should be
not less than three private agricultural landowners
named to the Species Review Committee.

We believe mitigation or acreage replacement mea-
sures should take into account cost/benefit ratios, and
the economic impact of any proposal for mitigation or
acreage replacement. We believe KDWP should not
require mitigation or replacement of habitat in areas
where conversion of the habitat is insignificant in rela-
tionship to the total amount of habitat available in the
area. Mitigation proposals should be subject to review
by the Species Review Committee, and that commit-
tee must have authority to modify or eliminate mitiga-
tion requiremnents.

Pt
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SSUE ANALYSIS....
NFORMATION on PUBLIC POLICY

Prepared as a Service to Members by the
Public Affairs Division, Kansas Farm Bureau

Fs

THREATENED AND ENDANGERED SPECIES...a time for review!

JANUARY, 1991
THE ISSUE

Major concern about the Threa-
tened and Endangered Species Act
and its enforcement is being ex-
pressed. Landowners and public offi-
cials in Southeast Kansas planning
Watershed Dams and Multi-purpose
Small Lakes charge actions by the
Kansas Department of Wildlife and
Parks (KDWP) are responsible for
increased costs, unreasonable habitat
mitigation requirements and construc-
tion delays.

As an example, landowners in
Bourbon County building a water-
shed project that created a 14 acre
lake, were forced to give easements
on 100 acres. Most all economic
activity on this woodland will be
banned for the next 50 years. Land-
owners receive no compensation for
the easements, however property
taxes and any land payments will
continue. This mitigation require-
ment is to preserve woodland habitat
for the “Northern Red Belly Snake”
and “Broadhead Skink” that might
reside in the area.

BACKGROUND

Threatened and Endangered Spe-
cies are protected by both federal and
state laws. The Kansas Nongame and
Endangered Species Conservation
Act of 1975 places the responsibility
upon the KDWP. Input was pro-
vided by 153 people...government
agencies, universities, consultants
and individuals...in selecting species
for the Threatened and Endangered
list. The list for Kansas includes fed-
erally designated and state selected
species. In 1978, 137 species were
submitted for consideration...26 were

approved. By 1980, the list declined

to 24 species. In 1990, the list included

46 species. The Secretary of the

KDWP shall determine whether any

species of wildlife indigenous to the

state is a threatened species or an
endangered species in this state be-
cause of any of the following factors:

(1) The present or threatened de-
struction, modification or curtail-
ment of its habitat or range;

(2) The over utilization of such spe-
cies for commercial, sporting,
scientific, education or other
purposes;

(3) Disease or predation;

(4) The inadequacy of existing regu-
latory mechanisms; or

(5) The presence of other natural or
manmade factors affecting its con-
tinued existence within this state.

Persons undertaking projects that
alter or disturb habitat of protected
species shall obtain a permit from the
Secretary of KDWP. Projects should
be reviewed which impact streams,
wetlands, native woodland or native
prairie.

Species of wildlife which occur in
this state and which have been deter-
mined to be threatened or endan-
gered by federal law shall receive full
consideration by the Secretary of
KDWP.

. The Secretary may not add a spe-
cies or remove a species from the list
unless the secretary has first:

(A) Published a public notice of such
proposed action;

(B) Notified the governor of any state
which shares a common border
with this state and in which the
species is known to occur; and

(C) Allowed at least 30 days for
comment from the public and

other interested parties, except
where an emergency situation
exists, the secretary may add spe-
cies to such lists provided the
secretary has published a public
notice.

The Northern Red Belly Snake and
Broadhead Skink are not on the fed-
eral list, rather they have been desig-
nated to be protected by the State of
Kansas. -

The Northern Red Belly Snake is
8-10 inches long. On its dorsal side,
its color may be slate gray or reddish
brown. Two thin darker stripes are
on each side. The snake’s belly may
be bright orange-red or jet black.
Any combination of dorsal and belly
colors can occur. There are three
light spots on the neck.

This snake requires woodlands with
dense leaf litter or areas where rocks,
logs, or other debris are abundant. Its
probable range is limited to the east-
ern tier of counties in Kansas where
native upland woodlands occur.

RED-BELLIED
SNAKES
Storeria occipltomuculolo

[X] NORTHERN

FLORIDA

The Broadhead Skink is a lizard
that has flat, smooth scales. It has

LA
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yellow stripes on its bacn .nd
s»des and two yellow stripes on the
head. This species exhibits different
colors at various stages of adult life.
Young adults are black with yellow
strips and have a bright blue tail.
Older females are brownish, the yel-
low strips may fade to brown or gray,
and the blue tail becomes gray. Older
males are uniform olive or tan, and
lack stripes. Male Broadhead Skinks
are larger than females and develop
an orange-red head during breeding.
Broadhead and Five-lined Skinks are
extremely difficult to tell apart.
Broadhead Skinks require mature
woodlands having dead and decaying
timber. It spends much of its time in
tree cavities, especially in standing
dead trees. Itisintolerant of intensive
lumbering and woodland grazing. In
Kansas, this skink is limited to south-
east counties.

. BROAD-HEADED SKINK
> Eumsces foliceps

A major concern is whether the
species are actually present in the
area where the habitat is being pro-
tected. A second concern is the
amount of habitat to be converted in
relationship to the total amount of
habitat available for the species. The
amount of habitat affected by these
flood control and water supply dams
is extremely small compared to the
total habitat that exists.

FARM BUREAU POLICY

A letter to Governor Hayden in
January, 1990 was critical of KFB
Policy and asked him to reject any
attempts to change the law. The cor-
respondence by a wildlife author in-
cluded a petition signed by 22 indi-
viduals. The first paragraph stated:

“The enclosed petition is in response
to unfortunate resolutions by various
_state organizations (i.e. Kansas Farm

Bureau, Kansas Association of Con-
servation Districts, Southeast Kansas
Association of Conservation Districts)
promoting a change in the current mit-
igation requirements required by the
Kansas Endangered Species Act, a
change which would bring about the
destruction of the natural habitat of a
number of southeastern Kansas ani-
mals currently on the state threatened
species list. The resolutions by those
three organizations (KFB, KACD,
SKACD) again demonstrates their
long-established disregard for Kansas
wildlife and our natural environment,
and illustrates anew their ignorance of
our environment and how it is
polluted.”

- Representatives from the Mar-
maton and Mill Creek Watershed
Districts outlined their concerns to
the KFB Board of Directors at their
September meeting. KFB leadership
and staff assisted the Bourbon
County Farm Bureau in researching
the issue and proposing amendments
to strengthen KFB Policy. Delegates
representing the 105 County Farm
Bureaus adopted this KFB Resolu-
tion for 1991:

“Listing a species as threatened or
endangered shall be on that basis alone
and not on the basis of “rarity.” Docu-
mentation shall be required to demon-
strate conclusively thar any species
proposed to be protected under K.S.A.
32-957, et. seq., shall actually be pre-
sent in a clearly defined geographic
area. and be dependent for survival on
habiiat in that location.

The law should not permit encroach-
ment upon economic agricultural
practices.

Scientific data supporting the inclu-
sion of a species shall receive wide dis-
semination to landowners and private
organizations representing the rights of
these landowners.

Any agency, organization or person
requesting critical habitat designation,
should be required 1o provide and fund
an environmental impact report with
emphasis on the economic impact of the
action.

We believe KDWP should initiate
review of the Kansas Threatened and
Endangered Species list in 1991, and a
complete review should be conducted at
least every five years thereafter. A Spe-
cies Review Commirtee should be
created. It should consist of one repre-
sentative from each of the following
entities:

1. Kansas Department of Wildlife and
Parks,

2. Kansas Conservation Commission,

3. Association of Kansas Watershed
Districts,

4. Kansas Department of Health and
Environment,

_ 5. Kansas Biological Survey,

6. Kansas Association of Counties,

7. Kansas Department of Transporia-
tion,

8. League of Kansas Municipalities, and

9. State Board of Agriculture.

In addition to represeniatives from
the above named agencies and associa-
tions, we believe there should be not less
than three private agricultural land-
owners named to the Species Review
Committee.

We believe mitigation or acreagereplace-
ment measures should take into account
cost/benefit ratios, and the economic
impact of any proposal for mitigation or
acreage replacement. We believe
KDWP should not require mitigation or
replacement of habitat in areas where
conversion of the habitat is insignificant
in relationship to the total amount of
habitar available in the area. Mitigation
proposals should be subject to review by
the Species Review Committee, and
that committee must have authority to
modify or eliminate mitigation re-
quirements.

THE CHALLENGE

This is a statewide issue and will
require a statewide effort. Threatened
and Endangered Species occur in
every county in Kansas. A few years
ago, the concern was with the threat
by EPA to ban certain pesticides in
southcentral Kansas. This plan pro-
posed to protect two birds...Least
Tern and Piping Plover. The plan was
modified. Implementation was de-
layed.

If Farm Bureau policy is to be
approved by the Legislature, every
member must explain the problem
and seek the support of his or her
State Representative and Senator.

Prepared by: Bill Fuller



TESTIMONY OF THE MILL CREEK AND MARMATON WATERSHEDS BEFORE THE
SENATE ENERGY AND NATURAL RESOURCES COMMITTEE
MARCH 5, 1991

Ladies and Gentlemen:

We thank you for this opportunity to appear before this
committee in support of a cause that has been a dramatic concern
to any and all Kansans who care about their environment, wildlife,
and people. We are not here because we are insensitive to concerns
for threatened or endangered species of wildlife. We are here
because we do care about the environment and are involved in
conservation, resource development, and management efforts that
serve all appropriate uses in our region of influence.

We have experienced, however, over the last few years some
dramatic improprieties in the ways in which the Kansas Threatened
and Endangered Species Act is interpreted and administered by the
Kansas Department of Wildlife and Parks. There appears
dramatically evident within the Kansas Department of Wildlife and
Parks an anti-landowner and anti-water resouces conservation and
development bias that raises many questions as to the propriety
with which the agency develops and imposes requirements upon many
projects throughout various sectors of government and the private
sector. In the case of watershed projects, we have experienced
demands for habitat mitigation that appear to be totally beyond any
semblance of reason and justification. Several examples of these

will be heard by you today. In view of the wide latitude and

impunity with which KDWP believes they are mandated to operate
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under the T&E Act, it would appear that watershed programs and, in
fact, many areas of economic and resource development at least in
Southeast Kansas, if not throughout the State of Kansas, are dead
issues. We certainly cannot project the successful procurement of
easements for water supply development and flood protection if we
have to give KDWP a seven acre snake and lizard preserve for every
acre of flood pool created as was recently required on one of our
watershed lakes. Neither can we expect to justify a 50% increase
in the cost of every project just to meet their supposed habitat
mitigation requirements as happened on the Bone Creek Reservoir
project.

As a result of extensive experience with KDWP and a study of
their actions, laws, and regulations, we believe the T&E Act and/or
its administration is severly flawed in at least the following
ways:

1. NO TEST OF REASONABILITY REQUIRED. Several species are
on the T & E list on the basis of one unsubstantiated
recommendation. The Broadheaded Skink and The Northern
Redbellied Snake are both indigenous to the entire
southeastern United States but appear to have been put
on the T & E list in Kansas solely because they don't
reside in the Western two-thirds of the State.

2. NO SYSTEM OF CHECKS AND BALANCES. In developing their
supposed mitigation requirements, KDWP appears to have
a blank check. They do not have to report to anyone or

justify to anyone the costs of their progranm
requirements.

3. NO REVIEW AUTHORITY. Unlike many of the actions of other
State Agencies, there is no provision for review of KDWP
requirements by other State Agencies or a higher State
authority.

4. NO APPEAL AUTHORITY. Similarly, there does not appear
to be any appeal authority.
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5. NO OVERSIGHT AUTHORITY. There does not appear to have
been provided any oversight authority wherein the
regulations promulgated by KDWP and the supposed
mitigation requirements conjured up by KDWP have to be
substantiated to anyone in State government.

6. NO FISCAL ACCOUNTABILITY. Every major publicly funded
project from which KDWP so willingly conscripts funds or
property rights have had to justify their existence upon
some reasonable economic basis. KDWP now has free rein
under the T & E Act to loot the coffers of those
programs. Add lack of fiscal accountability to the long
list of items wherein they have 1likewise escaped

accountability.

7. IRRATIONAL VALUE SYSTEM. KDWP uses no system of relative
values in making decisions on mitigation. As far as KDWP
is concerned, there is no level of direct or indirect
project benefit to human or other species that justifies
any balancing or reduction of KDWP T & E requirements by
rational criteria or by input from project sponsors or
other State agencies. In the case of watershed projects,
they consider the benefits to flood damage reduction,
improved water quantity and quality, reduced sediment,
increased aquatic environment, and increased wildlife
habitat all irrelevant to any of their mitigation

requirements.

As a result of having observed and having been subjected to
the dramatic improprieties resulting from the above, we have sought
to work with Kansas Farm Bureau, State Association of Kansas
Watersheds, Kansas Association of Conservation Districts, and any
other entity who is concerned about the environment in the State
of Kansas, wildlife in the State of Kansas, and the economy in the
State of Kansas to seek to have the legislature rectify these
obvious improprieties. We applaud the existence of draft Senate
Bill #341 and have suggested through the resolution process and the
various agencies that the following parameters be embodied in such
a legislative modification of the T&E Act. For your review, the

points of concern to us are delineated below as items a through j.
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a. We believe that the Kansas Department of Wildlife and
Parks should have to document that locally existing
populations of threatened or endangered species will suffer
significant adverse impact from a proposed project before
habitat mitigation permits or measures can be required.

b. We believe that the KDWP should have to document the
economic and social impact of retaining or adding any specie
to the T & E List and justify same in light of past, current,
and projected future populations of said specie in Kansas.

c. We believe that KDWP should have to document the social
and economic impact of any proposed habitat mitigation
requirements in view of past, current and projected future
populations of the specific specie in the presumed range of
the specie in Kansas as well as in the vicinity of a
particular project. KDWP should have to document beyond any
reasonable doubt the criticality of converted habitat to a
listed specie before considering the imposition of habitat
mitigation requirements on any project.

d. KDWP should have to take cognizance of the positive
social, economic and environmental impacts of a project in
defining any mitigation requirements and allow a 1:1
compensation for said positive aspects against mitigation

requirements.

e. We believe that KDWP should have to initiate the review
of the Kansas Threatened and Endangered Species list within
two years of the adoption of this resolution and at least
every five years thereafter. The retention or addition of any
specie on the threatened or endangered list should require a
consensus of a Threatened and endangered specie review

committee.

f. We believe that public notice of the intent to retain or
add any specie to the list of threatened or endangered species
as well as environmental impact studies, economic impact
studies, and any scientific data supporting said inclusion
should receive wide dissemination to landowners and private
organizations representing the rights of these landowners with
adequate time for analysis, review and appropriate comment.

g. We believe that the benefits of required mitigation
measures must more than offset any and all costs of said
mitigation requirements. The law should not permit

encroachment upon normal agricultural practices, serve as the
vehicle for adverse condemnation of private property or
property rights, nor provide for T & E habitat mitigation to
make unfeasible an otherwise justified and feasible project.
We believe that all economic costs of the T & E Act must be
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born by the State of Kansas as opposed to transferring those
costs to unaware private project cooperators and that KDWP
should be the primary financial sponsor of their required
habitat mitigation requirements. Making KDWP fiscally
responsible for their requirements is the surest way to
interject common sense and some semblance of judgement into

their requirements.

h. We believe that the T & E Act should not require
mitigation of habitat in areas where conversion of habitat by
a specific project is insignificant in relationship to the
total amount of habitat available in the area.

i. We believe that questionable or unjustified mitigation
requirements should be subject to appeal and review by the T
& E Species Review Committee. The T & E Species Review
Committee should have authority to modify or negate mitigation

requirements.

j. We believe that KDWP should be forced to return property
rights that have been wrongfully confiscated via adverse
condemnation under currently existing statutes and
implementing regulations and that private landowners should

be compensated for income lost and tax burdens unfairly
carried since the inception of KDWP impositions on their

property.

We recognize that it is difficult, if not impossible, to write
statutes that cannot be abused by the unscrupulous. However, KDWP
has documented beyond any shadow of a doubt that they cannot be
trusted with the wide latitude that they have previously enjoyed
under the Threatened and Endangered Species Act. For that reason
we are concerned that all of the above points be clearly and
specifically covered in proposed legislation. As Senate Bill #341
now exists, we are not sure that the above points have all been
adequately covered. Special attention should be paid in amending

Senate Bill #341 to cover the concerns delineated in a, c, d, g,

h, i, and j above.
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In summary, we strongly urge the development of rational and
justified legislation for threatened and endangered species that
deserves and can be supported by all Kansans. We believe that
Senate Bill #341 could be that vehicle with adequate amendments.

We applaud and stand ready to assist your efforts in that direction

in any way we can.
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ATTACHMENT I

MARMATON AND MILL CREEK WATERSHED DISTRICTS TESTIMONY
BEFORE SENATE ENERGY AND NATURAL RESOURCES COMMITTEE

Senator Ross Doyen
State Capitol
Topeka, KS 66612

Dear Sir:

The Kansas Threatened and Endangered Species Act of 1975 is
affecting economic and social development in Kansas in ways never
envisioned or intended when the act was past. Southeast Kansas is
feeling the brunt of these impacts because the majority of the T&E
species are located in SEK.

The T&E Act as administered by the Department of Wildlife and
Parks is now and will even more so in the future place onerous
barriers to economic and social development in SEK. Southeast
Kansas has to overcome problems such as not having enough quality
water for domestic and industrial use, poor transportation systems
and the threat of devastating floods like Fort Scott experienced
in 1986 and more... The Mill Creek and Marmaton River flood
control projects created by the citizens of these areas by popular
vote can see already that they will not achieve their flood control
goals because of the manner in which KDWP is interpreting and
enforcing the Kansas Administrative Regulations created with the
T&E Act. The Bone Creek Reservoir Project which is essential to
the people of Crawford and Cherokee counties was nearly destroyed

by KDWP's obstructionist attitude. The Bone Creek Project is
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viable today not because KDWP compromised on the amount of T&E
habitat mitigation required but rather the project sponsors were
pullied into many hundreds of thousands of dollars worth of habitat
mitigation prescribed and demanded by KDWP.

KDOT is aware and will become more acutely aware of the costs
associated with the T&E Act and KDWP obstinance as they design and
construct a much needed highway in SEK.

KDWP will not compromise on the mitigation of T&E habitat no
matter how worthy or needed a project might be to local citizens.
KDWP regulations can destroy badly needed improvements before they
can even begin by adding hundreds of thousands of dollars to the
cost of the project for T&E mitigation. KDWP will not compromise
no matter what the cost of mitigation. There is no monetary cost
too high or public project worthy enough to convince KDWP to
sacrifice one acre of T&E habitat. The only currency that the KDWP
values is habitat units. The welfare of the citizens of Kansas be
damned they will not compromise on habitat units. If a project
destroys X number of habitat units, X number of habitat units have
to be replaced. Unfortunately, this is not a one for one
replacement. We in SEK have seen as many as 8 acres of land
required as mitigation for each acre of habitat disturbed. KDWP
uses the T&E permit system as a form of blackmail. If you want to
do a project that affects T&E habitat you have to meet their
demands before you can get a permit to construct. In the process
they are indirectly requiring that restrictive easements be placed
on private property that usurp the landowner's use of his own land

without due process of law or fair compensation. This they do in
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the name of the Kansas Threatened and Endangered Species Act. We
do not believe that these types of activities were the intention
of the legislature when they passed the act!

At some point and time the people of Kansas must say that a
particular project is too important to the well-being of her
citizens to allow KDWP to run roughshod over it. KDWP will claim
that they are only doing their job according to the act. This is
rubbish, don't listen to it. The act in and of itself is good
legislation. It is the Kansas Administrative Regulations
promulgated by KDWP and their contemptuous and arrogant application
of these regulations that are the problem. Any bureaucracy that
has the audacity to label its new secretary as incompetent to hold
office has the ability to misuse the very rules and regulations
that itself creates.

We, common citizens of the state of Kansas, are here today
seeking relief from the KDWP regulations relating to the T&E Act
because we have no other recourse. The T&E Act, and most certainly
the administrative regulations drawn-up by KDWP, do not allow for
any legislative or public oversight that we are aware of. The act
has no realistic appeal process for individuals or entities who
feel they have been mistreated to seek justice. KDWP wrote the
law (administrative regulations), they are the Jjudge, the
prosecutor, the jury, the hangman, and the undertaker!

KDWP is using the T&E Act as a means to obstruct any kind of
development that impacts any type of habitat that they wish to
protect. Through shrewd selection of species using methods that
are questionable, they are using the T&E Act to further their own

I
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selfish interests rather than the interests of the people of
Kansas. Left unchecked they can carefully select and place species
on the T&E list to obstruct almost any type of development they
wish. This cannot be allowed. KDWP must be accountable to the
wishes of the people of Kansas and the legislature. If the inner
workings and procedures used by KDWP in administering the T&E Act
were fully exposed, we are sure there would be changes made quickly
by the legislature. We are but a small group working with few
funds and limited expertise. They are a large government agency
with a very vocal and pernicious lobby supporting them. Senator
Doyen, we assure you there is a rotten apple in the barrel but you
will have to dig to find it and KDWP will do everything they can
to hide it from you.

We do fully support Senate Bill #341 that would create an
advisory committee to the Secretary of KDWP in matters related to
the T&E Act. In truth we believe the whole act needs to be
overhauled with careful attention given by the legislature to any
administrative regulations drawn up by KDWP. The Advisory
Committee may be adequate to interject the needs and values of the
people of Kansas and perhaps balance the overzealous and self-

serving manner in which KDWP has administered the T&E Act in the

past.

MARMATON WATERSHED DISTRICT

MILL CREEK WATERSHED DISTRICT
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Testimony of Elwin Ermel
to the
Kansas Senate Committee on Energy and Natural Resources

March 5, 1991

My name is Elwin Ermel. I live and farm northeast of Bronson,
Kansas. Part of my land falls within the boundaries of the
Marmaton Watershed District. Three years ago, the district
approached me for an easement to build one of many badly needed
floodwater detention reservoirs which have the side benefits of
enhancing water supply, water quality, wildlife habitat, etc. I
gladly gave the easement recognizing that there are dramatic and
significant flood damages down stream as well as the need for
better water quality and more water supply in the areas below me.

The next thing I know the Department of Wildlife and Parks is
back requiring an easement for the Broadhead Skink and the
Redbellied Snake to the tune of 100 acres total from myself and my
neighbor upon whose land the floodwater detention structure was to
be built. The floodwater detention structure was to take out 14
acres of timber land which Wildlife and Parks said is critical
habitat to these two critters. In return for a public project to
benefit the entire area, they required this easement for 100 acres
of mine and my neighbors land with a stipulation that it can never
be cleared for the life of the project and only grazed in a limited
sense. In so requesting, they indicated they take absolutely no
cognisance of the fact that there are hundreds of thousand of
acres of like timber and brush land up the eastern corridor of

Kansas. There is an estimated 10,000 acres of like land within a
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ten mile radius of this site. Likewise, they take no cognisance
of the fact that this is a publicly funded project that has been
justified on the basis of cost benefit ratios. Neither do they

provide any compensation for the easement and the land rights that
it represents.

Myself and my neighbor are now faced with a 50 year easement
which substantially precludes significant economic activity on this
100 acres for the life of the project but we receive nothing in
return. The land will continue to be taxed at its normal tax rate.
There was no payment for the easement nor any other benefits
accrued by us resulting therefrom. I believe that this is a case
of taking private property rights without compensation sometimes
known as adverse condemnation. I also believe it is absolutely
unjustified in the sense that these two species are indigenous to
the entire Eastern and Southeastern United States and simply have
not been wide spread throughout Kansas because most of Kansas does
not provide habitat for them. I believe it is probable that they
are listed as threatened species in Kansas totally without
justification since KDWP has to justify to no one the listing of
these species or any other as threatened or endangered. I believe
that our property rights have been usurped totally without
justification.

I stand here in support of the proposed Senate Bill 341.
However, I believe the Bill needs to be strengthened to the extent
that injustices that have already been propagated by Kansas

Department of Wildlife and Parks need to be reversed. Mine is one

such case.

Thank you for your time and consideration. Ly o
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Testimony presented to

Committee on Energy and Natural Resources

by
The Kansas Department of Health and Environment

Senate Bill 341

The Kansas Department of Health and Environment supports SB 341. It would
allow KDHE to have some input on the endangered and threatened species
listing in the state. The issue of those species often comes up in permitting
actions. KDHE could have some insight and input on the formulation of this
list.

Testimony presented by: Ron Fox
Director
Bureau of Environmental Quality
Division of Environment
March 5, 1991
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SENATE ENERGY AND NATURAL RESOURCE COMMITTEE

MARCH S5, 1991

Testimony on Senate Bill No. 341 - AN ACT amending and supplementing
the nongame and endangered species conservation act; gstablishing the
endangered and threatened species and habitat advisory committee.

I am Richard G. Jones, Executive Director of the Kansas Association
of Conservation Districts.

The Association represents the 105 county conservation districts in
Kansas. Conservation Districts provide assistance to landowners and
operators for the protection and improvement of their soil, water, plant,
and animal resources. Conservation Districts are governed by a five
member board of supervisors made up of local landowners who serve without
compensation,

On November 20, 19390, at our Associations Yy6th Annual Meeting, the
members passed a resoclution reguesting that the Kansas Legislature create
an independent group or committee to hear appeals on projects when the
sponsor and Kansas Department of Wildlife & Parks have a disagreement on
the iésuing of a permit to install works or improvement. A copy of the
resolution is attached.

Senate Bill 341 establishes such a committee, with the responsibility
of reviewing and being advisory to the Secretary of the Department of
Wildlife & Parks in granting of permits along with other duties dealing
with the State’s endangered and threatened species.

The Conservation Districts of Kansas have continually implemented
local conservation programs to the benefit of our State’s natural
resources including our wildlife. They have accomplished this by being
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aware that all natural resources are important and have a place in our
environment. This includes consideration for the safety and health of
humans along with the needs for other resources. We cannot forget that
we all have a place in our limited environment and that the safety and
health of our fellow man must have some priority as we are the only ones
that can initiate changes.

For this reason, the Conservation Districts of Kansas believe that
an Independent Committee should be established to review the reguirements
made of local people by the Department of Wildlife & Parks in permitting
construction of works of improvement to assure that they are logical and
reasonable From both an environmental and economical standpoint. The
Committee should also review the listing of endangered and threatened

species, including the current list and any proposed additions to the

list.

Thank you for the opportunity to testify on this issue and we urge

the passage of Senate Bill No. 341.



ESTABLISH APPEAL PROCESS FOR KANSAS DEPARTMENT OF WILDLIFE AND PAEKS
CONSTRUCTION PERMITS

WHEREAS . watershed districts, rural water districts, towns and other entities
bulldlng dams or other works aof improvement in Kansas must obtain approval of
the plans for the Kansas Department of Wildlife and Parks before construction
can take place; and

WHEREAS. these entities have invested considerable sums of mcney in
developlng feasibility studies or long-range plans which depend on these
construction prOJects to meet their goals; and

WHEREAS, Kansas Department of Wildlife and Parks has made determinations
which have either stopped construction projects or added considerable costs
or mitigation based on a decision within their department that certain
environmental conditions exist that must either be protected or mitigated by
the spansor; and

WHEREAS, the safety and health of humans should carry a higher priority than

plants and animals considered by the Kansas Department of Wildlife and Parks

to be threatened or endangered, when in fact they may not exist in this area,

or they are in abundance in adjoining states where they are not threatened or
endangered,

THEREFORE, BE IT RESOLVED, that an independent group or committee ke created
by the legislature to hear appeals on projects when the sponsar and Kansas
Department of Wildlifes and Parks have a disagreement on the issuing of a
permit to construct a dam or other works of improvement.
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‘ March 4, 1991
Honorable Senators and Guests:

My name is Ed King. I am past president of the See-Kan
Resource Conservation and Development Board, having Jjust
completed four years as president. OQur 27 person board is
appointed by elected officials in our nine county area. The
counties I represent are Allen, Bourbon, Cherokee, Crawford,
Labette, Montgomery, Neosho, Wilson and Woodson. I live in
Woodson County. '

As president of the See-Kan RC&D Board, I have been
involved closely with watershed districts, community water
supply reserveoirs, and the Bone Creek Reservoir project in
Crawford and Cherokee Counties.

Attached to my presentation are two documents. First
is a report on the Bone Creek Reservoir, showing those
communities involved, and describing the reservoir,
treatment plant and distribution system. Secondly, is a
letter from the Kansas Department of Wildlife and Parks,
dated May 31, 1990 explaining how the PWWSD #11 will need to
plant 296.4 acres of cropland to trees to mitigate the Bone
Creek Reservoir project.

Our board is very much aware of the problems and délays
that the Public Wholesale Water Supply District #11 has had

because of critters on the state endangered species !ist.
We would like to address this specific problem since it has
been on going for three years and is still not completely

resolved. Please be aware that the four species the Kansas
Department of Wildlife and Parks has listed as endangered

are all on the Kansas endangered species Jist, not the
national list. The four are the Broadheaded Skink, the
Northern Redbelly Snake, the Central Newt, and the Eastern
Spotted Skunk. All of these species live in timber areas in

states to our east. Our counties in southeastern Kansas are
at the western edge of their habitat. These species are
abundant in Missouri and states to the east, according to
Robert Hiland, a retired Kansas Fish and Game Biologist
living in Crawford County. The timbered area where the Bone
Creek Reservoir is to be located has been labeled as
suitable habitat for the above species. This does not mean
that those species are endangered.

Requiring mitigation for a species that is not
endangered is an injustice to our people. It is causing
delays in getting a much needed project on the ground. It
increases costs. With the Bone Creek site, the board
estimates increased costs of about $300,000 for land and
planting. This does not include the cost of maintaining
this hardwood forest forever. - It also takes some of our
best farm tand out of production to plant more trees in an

area where we already have a great abundance of trees._
A
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The Bone Creek Reservoir will supply a much needed high
quality water supply for the people in this two county area
that has poor quality water now. Communities will either
replace their source of ground water, or will use the Bone

Creek water to blend with their poor quality ground water.

Bone Creek Reservoir has been delayed a year or more
because of demands by the Kansas Department of Wildlife and
Parks to carry our extensive mitigation. The initial site
for the reservoir was in a heavily wooded area. The Kansas
Department of Wildlife and Parks demanded the PWWSD #11
purchase over 600 acres of cropland and plant it to hardwood
trees. Three years later and after four revisions in the
Bone Creek Reservoir plans, the Kansas Department of
Wildlife and Parks has still not agreed to a mitigation
plan. The board moved the location of the dam downstream
nearly a mile and lowered the water level 15 feet to protect
the timber and wildlife habitat. The current demands of the
Kansas Wildlife and Parks Department is for the PWWSD board
to purchase 296.4 acres of cropland and plant this to

hardwood trees. This will. require the purchase of several
farms to acquire the needed cropland that is suitable for
growing trees that produce nuts. We believe all this

expense is unnecessary.

After the land has been purchased and planted to trees,

the PWWSD board will be required to maintain this land 'in
timber forever. Not just as long as the lake is full of
water, but FOREVER. The local people will be required to

pick up the full cost of this mitigation. There are nJ

federal or state grants that cover any of the cost of

mitigation, so the extra $300,000 will be added to the
overall cost of the project and paid for in increased water
rates over the |ife of the project.

If this is something your Senate Committee believes is

in the best interests of the state, perhaps you should be
considering covering the mitigation costs for the Bone Creek
Reservoir and similar projects from the general fund. I
feel sure that the taxpayers of Kansas will be thrilled with
this idea.

Kansas needs an appeal procedure with an independent
board when communications break down between a project
sponsor and the Kansas Department of Wildlife and Parks.

' This appeal board needs to have the authority to review the
facts and make a decision so the process does not take years
to resolve.

Kansas needs to review the list of endangered species
and determine if all of them really need to be on that list.
This decision needs to be based on a multi—-state
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determination and not only on what may be happening in a few
counties of the state.

I thank you for taking the time to hear me concerning
Senate Bill 341. I do hope this will be the beginning of a
better working relationship between local project sponsors
and the state when trying to provide much needed services

for our people and trying to satisfy the need to protect ocur
natural resources.

Ed King
Past Pres, See-Kan RC&D Board
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Treatment and Distribtuion System

[———

Preliminary Date
on
Selected Option for a
Multipurpocse Reservoir

by
Puhlic Wholesale Water Supply District #11
Crawford and Cherckee Counties

January 9, 1991

Jim Gaskell, RC&D Coordxnator. See-Kan RCLD Office,
Route 2, Box -A, Chanute, KS 66720
Phone 431-5180
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BONE CREEK RESERVOIR

A feasibility Study has been completed on the Bone Creek
Reservoir. The study covered two different locations and
several different size dams at each location. The Public
Wholesale Water Supply District # 11 has selected a site for
the multipurpose reservoir in Section 12, Township 285, Range
24E, Crawford County. The dam will be located approximately 7
miles north and 5 1/2 miles east of Girard. Bone Creek flows
into the Marmaton River after it enters Missouri.

The Bone Creek Reservoir will create a 5S40 surface acre
lake when built and it fills. It will have over 9,000 acre
feet of water (more than 3 BILLION gallons) for water supply.

It can yield 2.95 million gallons of water daily. These are
average figures and daily production can vary. This is
considerably more water than is currently being used (1.7

mgd) by the eleven entities who have indicated interest in the
PWWSD.

The projected yield of 2.95 mgd take into account
rainfall, runoff, evaporation and seepage. The water stored
in the reservoir would yield the stated amount 98 percent of
the time for a period equal to the worst drought of record.
There is a two percent chance the reservoir would not be able
to yield the full 2.95 mgd. This reflects the odds that the
area could experience a drought worse than the record one of
the 1950's two years out of each one hundred.

Much higher yields can be obtained from this reservoir if
a combination of ground water from existing wells and the Bone
Creek Reservoir are both used. This is what is proposed:
cities with a good source of water from wells and adequate
treatment could blend their own well water to be supplied from
Bone Creek. This will reduce the cost of water somewhat and
provide backup water in case of a water shortage. This will
let each entity meet the requirements of the Kansas Department
of Health and Environment that an alternate source of water be
available.

The Site of Bone Creek Reservoir is in a rugged part of
Crawford County. The stream is of good quality, draining 12.5
square miles. The site is wooded and has rock outcrops around
the shore line. The PWWSD has included some recreational
facilities in their proposal to make recreational access to
this lake possible. The State of Kansas has been requested to
study the lake area as a potential jocation for a state park.
The See-Kan RC&D Board conducted a study in 1977 with
assistance from the Soil Conservation Service. The report
identified a potential development that could serve 50,000 _
visitors annually if installed. A copy of this study has been
made a part of this report. By increasing the recreational
facilities, many more visitors can be served.



An obstacle that was difficult to overcome was the
presence of threatened species and the loss of habitat that
several declared threatened species use. After nearly three
years of work with the Kansas Department of Wildlife and
Parks, a plan has been developed that should be acceptable to
meet their requirements. The PWWSD #11 board has agreed to
purchase 2386.4 acres of farmland and plant it to hardwood

trees. This . area will be established and maintained
forever by the district. The added cost of several hundred
thousand dollars will be paid for by increased water rates by

users, and grant funds from federal and state taxes.

A second obstacle that has not been overcome is the
reluctance of small towns and rural water districts to enter
into contracts to purchase treated water from the PWWSD.
Contracts have been offered to all eleven entities who became
a part of the steering committee to finance the feasibility
study. Water will cost these entities $2.90 per 1,000
gallons. Not a high cost but two to three times what most
small entities in Cherokee and Crawford Counties now charge
for water. Several are reluctant to raise their water rates
to cover the increased cost, even though water quality is poor
to plain bad.

Two things are needed to make this project feasible: 1.

A revision of state law permitting the State of Kansas to
participate in the purchase of storage capacity in Type 3
reservoirs under the Small Lakes Program, and 2. A state
appropriation to cover a portion of the cost of this to allow
the five entities who have signed contracts to proceed with
construction. This "locan" from the state will be repaid as
other entities are brought on line in years ahead. The Kansas
Water Office is ready to certify that a need exists in the
Cherokee and Crawford County area within the next twenty years

for the full storage planned for Bone Creek Reservoir. The
PWWSD board estimates a state appropriation of about $2.5
million is needed to move the project forward.

The PWWSD board has considered development of the ground
water with a water softening type treatment plant to clean up
the water. Radium 226 and hydrogen sulfide can be removed
from the water but sodium cannot be removed. The board has
rejected this option due to the uncertainties of the ground
water resources, the high cost of building and operating =
water softening treatment plant, and if they used wells for
their water source, there would be no alternate source of
supply for the area.

The Bone Creek Reservoir will also provide flood
protection downstream including U.S. Highway 88 north of Arma.

Jim Gaskell
RC&D Coordinator, Chanute
January 8, 13891
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December 13, 1990
PUBLIC WHOLESALE WATER SUPPLY DISTRICT NO. 11
REVISED PRELIMINARY FINANCING ANALYSIS -
vt 17
/
P

In accordance with the revised engineering feasibility /study including Arma,
Chicopce RWD, Girard, Mulberry and (Crawford Co. RWD No. 2)) as compiled by Larkin
Associates, I have outlined the financing alternative that is currently available to
the District and am including the plan of financing for your review. I have also
taken into consideration some conservative assumptions as follows: /L. o/ drecadia added /-8 -7/. f\é

(a) The project cost is $9,800,000.

in the total amount of $4,511,010. e 2,0l/ 010 M@M&( #2 ,f)ﬂuf@é‘/«»
yeatians G State /¢1r¢445e Wdzle’rféﬁ.’/féj
(c) Dingle-Johnson Grant funds could be thained in the total amount of
$120,000. i ]
L
(d) Farmers Home Administration Grant could be obtained in the total amount of
$1,895,240. — S
i ) | ,
() Farmers Home Administration would commit to an intermediate intereJt rate

0f 6.125% on $1,523,750. /' /71 )

(f) The District would issue $1,750,000 in general obligation bonds.

(b) Kansas Small Lakes Program Grant and other Kansas Grants could bc obtained >

|

(g) The amount to be financed is $3,273,750.

(h) The Farmers Homc Administration revenue bond issue is a 40 year term with a
debt service coverage requirement of 110%.

(i) The General Obligation Bonds would be for a 20 year term with no debt
service coverage requirement.

(#) The estimated annual minimum allocation for which the water rate has been
established is 118,800,000 gallons per year.

(k) 25% increase in water sales by the third year.

The following summarizes the cost per 1000 gallons:

General FmHA
Obligation Revenue
Bonds Bonds Total
Annual Principal and Interest Payment $168,400.00 $103,410.00
(3rd Year)
Coverage Requircment 0.00 10,340.00
Annual Debt Service Requirement 168,400.00 113,750.00 $282,150.00
New Water Plant O & M (3) /_%,,m gt 148,500.00
Total $430,650.00

Cost per 1000 gallons $2.90
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ESTIMATED PROJECT COSTS
WATER SUPPLY FROM BONE CREEK RESERVOIR

ftem
1. Distribution System
a. Piping
b. Vaives & Fittings
¢. Pump Station & Phase Converters
d. Radio Telemetry
Subtotal Distribution System
2. Water Treatment Plant
3. Elevated Storage Tank
Total Construction

Engineering, Legal, Administration, Land,
Financing, Contingencies (25%)

Subtotal

4. Reservoir Construction with project costs &
Contingencies

Total Estimated Project Costs

Source: Oct 89

$ 2,628,600.00
30,000,00
80,000.00
__120,000.00

$ 2,858,600.00

$ 1,800,000.00

315,000.00
$ 5,073,600.00

$ 1,268,400.00

$ 6,342,000.00

5,841,465.00
$12,183,465.00

LARKIN ASSOCIATES

*< Note: Luf/r{ fess 4::»; thhe

eleven entitoes ander contrect,

CONSULTING ENGINEERS, INC.
9233 Ward Parkway, Suite 300
Kansas City, Missourl 64114

*

Costs will bs revised down. ?‘1 . Telephone - 816/361-0440
/1=9-41 FAX - 816/361-0045
LA No. 89031-00
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PROPOSED
BONE CREEK RESERVOIR
CRAWFORD COUNTY
November 3, 1888

PRELIMINARY STRUCTURAL DATA

Item Unit Totai
Total Drainage Area Sq. Miles 12.5
Elevations: Ft.

Top of Dam mese!. g812.0

Emergency Spillway mes.|. 300.0

Principal Spiliway m.s.!l. 8385.0
Water Intake Elevations Ft.

Low intake mesSael. 8738.0

Middie intake m.s.!. 836.0

High intake m.s.!l. 883.0
Maxiﬁ&m Héfghf of Dam A Ft. 58.0
Capacities:

Sediment Submerged Ac. Ft. 666.0

Water Supply & Recreation Ac, Ft. 9284. 5

Flood Water Retarding " Ac. Ft. 2700.0

Total Capacity Ac. Ft. 12,650.0
Surface Areas:

Permanent Water Acres 540.0

Flood Water Retarding Acres 610.0

Top of Dam Acres 845.0
Capacity Equivalients:

Sediment Volume Inches 1.0

Flood Water Retarding Vol. Inches 4.0

Water Supply and Rec. Inches 13.9
Volume of Fill

Without Crest Roadway(20')> C.Y. 815,000

With Crest Road (40") c.Y. 1,008,000
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CRAWFORD - CHEROKEE . . i
PUBLIC WHOLESALE WATER SUPPLY DISTRICT NO. 11
(’a/f/mq—/s
September 25, 1989 Signe J
wy Pwsp
Wholesale
gﬂeters s Wo:;;s Used Avg;al\aomh Pe'(;;( ml)«lomh E}Q. M\:tho Mo. : Esf. Min. Mo, Sole/Particl
Enti Current Source erved for rom lesale From Wholesale Source N
=httly Uﬁé‘hu “IMGIYr)  TTMG/Mo)  “TMGIMo)  —TMGIMo) “GImey . T —
Arcadia Wells 250  85Stp 13.2¢ l.le 1.3 2.2 1.1 >
Armma Wells - 2 724  ISEN00EN. 92.8 7.7 9.4 10.0 5.0 P
Chicopee R.W.D, Pittsburg 182  None 13.5 t.1 I.5 2.2 1.1 P %
Cherckee Wells 332 2-50Stp
60 Elev. 27.0%s 2.3%» 2.6%» 1.6 0.8
Columbus Wells 1,660 140 stp- 225 Elev. 175.8 14,7 17.8 18.0 7.0 P
?  Cons. RW.D. No. | Craw. Weils 600 90.0* 6.0* 7.00 3.00 1.5 P
Clrord Wells 1,260 JOOD, Ground Terk . o 12.3 14.00 12.0 6.0 P %
Mutberry Wells 292 SOElev. 29.8 2.5 3.0° 3.0 1.5 P 3
R.W.D. #2 Cons.RWD #1 1500 9.00 0.8 1.0% 1.60 0.8 P
West Mineral Well 114 123 Stp 7.5 0.65 l.]ee 1.4 0.7 P
5,564 605.6 49.2 58.7% 51.0 MG/Mo.  25.5 MG/Mo.
. : (1.70 MGD) (0.85 MGD)
Wrer — - —
*Estimated

*§987 Information
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- OPERATIONS OFFICE : ‘
[[{L ¥ 1 5 [I=tieistingsyih DEPARTMENT OF WILDLIFE &  £S

Pratt, Kansas 67124 MIKE HAYDEN, Governor
316-672-5911 ROBERT L. ME!NEN. Secretary
| Equal Opportunity Emploger W. ALAN WENTZ, Assistant Secretary

WILDLIFE
GPARKS

May 31, 1990

Maurice Harley Ref:D1.0900
Chairman, PWWSD #11 Bone Creek
P.0. Box 308

Girard, KS 66743

Dear Mr. Harley:

In January, 1989, a habitat evaluation of the Bone Creek site was conducted
utilizing a subjective procedure currently used by Kansas Department of Wildlife
and Parks (KDWP) for determining probable impacts of proposed development
projects on wildlife habitats. The SCS uses a similar procedure on proposed
structural measures. In addition, KDWP assessed the site as probable habitat
for threatened and endangered species. The site was documented as critical
habitat for the threatened Broadhead Skink, Eumeces laticeps; a woodland dwelling
reptile. The subjective evaluation conducted found the woodland to be destroyed
to be of optimum quality for wildlife dependent thereon, including the Broadhead
Skink. Subsequent to the above, the initial evaluation was challenged by Public
Wholesale Water Supply District #l11 (PWWSD). In October, 1989, KDWP Secretary
Meinen requested that a second evaluation, utilizing more objective procedures
be conducted and assigned Robert Wood as the field coordinator. The initial
attempt to conduct the field work in December was postponed due to severe
weather. TField work for the second evaluation was conducted over the period
March 20-22, 1990. A total of 15 people representing three agencies were
involved in collecting the field data. Agencies represented were the U.S. Soil
Conservation Service (SCS), U.S. Fish and Wildlife Service (USFWS), and KDWP.
This letter will serve to transmit, in part, our report on the evaluation.

Due to time and personnel constraints, the terrestrial evaluation was limited
to woodlands within the proposed project acquisition area. A total of 12
randomly selected sample plots of approximately 0.3 ac. each were used for
woodland habitat measurements. Six of the sample plots were within the project
impact area, below design permanent pool elevation, and six were located outside
of the impact area. One additional measured sample plot was classified as an
osage-orange invaded pasture and was not included in any overall woodland quality
calculations. Data collected from the six impact area plots have been used to
calculate quality value of the woodlands to be destroyed (222.3 ac.) by the
dam/spillway construction and inundation by the permanent pool.

KANSAS OUTDOORS  Americas Best Kept Secret’ -
: ’ FER
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Maurice Harley Page 2 May 31, 1990

Evaluation of the aquatic habitat (Bone Creek mainstem) will be based on data
collected at three sample stations of 100 meters length each. Two of the
stations were located upstream of the dam within the permanent pool area and the
third downstream of the dam near the small cemetery. We have not completed final
analysis of the aquatic data, but there were no rare or unique aquatic organisms
or communities documented. We will provide a more complete aquatic report at
a later date. All maps and field data forms generated by this evaluation, for
both terrestrial and aquatic sampling, will be placed on permanent file at this
office and are available for review if you so desire.

This objective evaluation was based on procedures developed by the USFWS whereby
specific habitat variables for given wildlife specxes are measured quantltatlvely
then applied to qualitative curves which result in assigning values ranglng from
0 to 1.0, with 1.0 representing optimum quality habitat for the species in
question. : ’

Terrestrially, the project will have significant adverse impact on a wide variety
of woodland and woodland edge dwelling wildlife. Specific habitat variables were
measured for the Hairy Woodpecker, Fox Squirrel, Mink, Eastern Cottontail, and
Broadhead Skink. Published habitat models are on file for the first four species
while best professional biological knowledge was used to identify habitat
variables for the Broadhead Skink. Rather than go into detail in this letter,
I have enclosed a copy of Bob Wood's report on the specific procedures and data
collected.

Based on the field data collected, we have documented the woodland habitat to
be destroyed by the proposed Bone Creek Reservoir site to be optimum for
Broadhead Skink having a quality value of 1.0. Based on previously documented
measurements, a total of 222.3 ac. of woodland will be destroyed which currently
yield 222.3 Habitat Units (HU) annually for Broadhead Skink. As we have
explained in previous correspondence, mitigation measures must be implemented
to replace the lost HU value which will occur over the life of the project.

Although the project's 1mpact will be in perpetuity, for purposes of calculation,

the life of the project is presumed to be 100 years which results in a loss of
22,230 HU (222.3 x 1.0 x 100). The mitigation measures can take the form of
woodland plantlngs and/or improvement of existing woodland habitats. -To totally
{22,230 HU that will be lost over the life of the project by tree
minimum 0f 296.4 acres of new woodland comprised of an adapted mix
-trees' that will result in a mature woodland with 50% or more of the
ganogyvln ‘hard mast species (oaks, hickory, pecan) must be established. The
current Crawford County Soil Survey indicates there are sufficient areas suitable
for woodland plantings within the proposed acquisition area to meet the
mitigation requirements for the project. The parcels outlined in orange on the
enclosed map are likely candidates for woodland plantings. As project plans are
further developed, our personnel can assist in developing more specific measures.
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Maurice Harley Page 3 May 31, 1990

Upon completion, the project mitigation measures must yield sufficient HUs to

completely offset the projected losses.

Results of this most recent habitat evaluation have not changed our determination
that an Action Permit can be issued for the Bone Creek project as long as
sufficient mitigation measures are included to assure that no net loss of habitat
unit value for Broadhead Skinks will occur over the life of the project's impact.
We still consider the project's impact life to be in perpetuity. All mitigation
measures associated with the project must also be maintained in perpetuity. Such
maintenance will be the responsibility of the permittee.

If you have any questions, feel free to contact me.

AN

Joe ¥. Kramer, Chief
Fisheries and Wildlife Division

Sincerely,

JDK/rdw/bk

Enc.

xc: W/Enclosure
KDWP, Secy. Meinen
KDWP, Reg. 5 F/W Supv.
USFWS, Haley
SCS, Ruiper
BEE-KAN-RC&D;*Jim: Gaskell?
Assist. Secy. - Alan Wentz



My name is Myron VanGundy. I Tive in Lyon County, on Route 2, Reading, Kansas.

I am a farmer and stockman and am presently serving on the Lyon County Commission.
In addition I have been appointed by the Governor to the Kansas Water Authority.

I want to speak in favor of Senate Bill No. 341. This bill would form a committee
to consult with and be advisory to the Secretary of Wildlife and Parks, in the
performance or the duties prescribed by the nongame and endangered species and

habitat advisory committee.

One example is the Neosho madtom Tisted as a threatened species in Kansas. The
Neosho madtom occupies "critical habitat", a category designated by the state
K.A.R. 28-16-28C. |

The wildlife and parks have under this K.A.R. 28-16-28C designated the Neosho river

to be the 'critical habitat' for this small fish, from west of Dunlap, Kansas, and

the Cottonwood river from its confluence with middle creek to the Oklahoma and Missouri
borders. So Wildlife and Parks rule any factors that takes place in the confines of
these rivers as to the borders described above. At the present time the main cause

of concern by Wildlife and Parks is the gravel riffles in these rivers. This is where
I have a problem with the present system. I feel that the knowledge and information
that Wildlife and Park is using to regulate the critical habitat by the rule of no
removal of any gravel from these rivers is erroneously blamed. Wildlife and Parks
knowledge of how these gravel riffles are formed is completely erroneous. I also
worry about the lack of concern for the constitutional right of private landowners.

On May 15, 1988 President Reagan issued an executive order requiring all federal
departments and agencies to avoid action that infringes on private property rights

and to determine the impact of any proposed regulation on an owners private property.
The President also stated that an estimate of what the potential financial 1iability
.to the government would be if such proposal is enacted. In response to this the
Department of The Interior, in rules and regulations as issued on May 22, 1990 by

its Fish and Wildlife Service, states on critical habitat of the Neosho madtom,
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"It is questionable as to whether critical habjtat can be
definitively determined and whether such determination would

provide benefits above and beyond species listing. The species

is widespread (through not abundant) and mobile throughout linear
stream drainages. Though gravel riffle areas are clearly important,
they may not be the only important habitat areas for the Neosho
madtom. And, though it appears possible to delineate specific gravel
riffle areas that the species is presently using, some Neosho madtom
may shift usage to new gravel riffle areas arising from changes in
stream dynamics. The only way to legitimately identify all important
riffle habitats would be to designate all gravel riffles within the
three rivers in question. This, in effect, would state that any impact
at or upstream of any riffle could constutute an effect. This could ™
be viewed as an overly protective approach for conserving the species.
Instead, it may be better to use a more judicious combination of
Federal and State protection mechanisms."

The above is taken from The Federal Register

There has been a RECOVERY PLAN prepared by a firm named Natural Science Research
Associates, of Hays, Kansas. The two individuals who prepared this plan are
Thomas L. Wenke PhD, Fort Hays State University, Hays, Kansas and Mark E. Eberle,

M.S. Hays, Kansas

The conclusion I draw from their research is that the demise of the Neosho madtom
if. any there be ----- is probably due to Tow stream flow and droughts in Kansas,
and the slender madtom fish rather than isolated cases of the removal of gravel

from our streams and rivers in Kansas.

The forgoing statement being a good example why Senate Bill 341 needs ‘to be approved

by this committee.

Thank you for allowing me the time to present these issues.
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Figure 2.--The Neosho m  >m and three related species from the .veosho Basin. The brinc
madtom is similar in appearance to the Neosho madtom, but typically is not found in gra.
riffles. The slender madtom might compete with the Neosho madtom for habitat in the Spring
River, and it apparently has been introduced into the upper Neosho River drainage. The stone-
cat is the largest madtom and it occupies areas of a riffle with larger stones, while the Neosho
madtom inhabits areas of smaller gravel in the same riffle. Illustrations approximate life size.

Brindled Madtom, Noturus miurus Jordan

Slender Madtom, Noturus exilis Nelson

LINL

St t, Not fl Rafi Z 5-92
onecat, olurus avus arinesque p L
— R FaA i

Submitted with VanGundy testimony 71‘n suppc;rt of SB 341 on March 5, 1991 /,7;/« 2o 3



S.B. 341
Testimony Provided to: Senate Energy and
Natural Resources Committee
Provided by: Department of Wildlife and Parks

March 5, 1991

S.B. 341 would establish an Endangered and Threatened Species

and Habitat Advisory Committee to consult with and be advisory to

the Secretary of Wildlife and Parks in matters pertaining to

threatened and endangered species. Such consultations would be

required prior to any of the following actions:

Listing or delisting of any threatened or endangered

species or any species considered in need of

conservation.

A review at least every five years of all threatened,
endangered and species in need of conservation lists.
Adoption of any regulations designed to protect or
conserve threatened or endangered species.

Issuance of special permits.

Establishment of programs for the conservation of
threatened, endangered and nongame species. This may

include studies of these species.

During 1989 and 1990, the Department reviewed 1,575 projects

through the states' environmental review process. Of these, only

50 (3.1%) required a special permit and 34 of the 50 projects were
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able to avoid any mitigation requirements by adjustments to their
plans. Sixteen projects (2.1%) did require special mitigation to
compensate for losses to threatened or endangered species. The
average response time to review a project and provide a report was
22 days.

Mandatory review of special permits by the "review committee"
will add 4 to 6 weeks to the review time provided that timely
meetings can be arranged. Substantial increases in communication
and staff time will occur.

The Department cannot support S.B. 341 as drafted because of
increased costs‘and the increased special permit processing time
which will delay project clearance for the various sSponsors.
Increased review and input into the threatened and endangered
species program and activities under that program is always
beneficial, but a mandated review step is not necessary. Input is
actively solicited during the various program activities including
regulatory and species listing efforts. Creation of another review
committee duplicates Department efforts.

A problem rests with several projects that have or will have
a major impact on threatened or endangered species and our
mitigation requirements for those several projects. Had the
Department been invited to partipipate in--project planning at an
earlier date by the sponsors,.mény adverse impacts on threatened
and endangered species could have been avoided thus reducing
mitigation needs. -

The addition of a mandatory permit review step which will add

?/;//7 // /v?L 5/
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to the costs and delay project approval is not in the best interest
of the state, the resource or those project sponsors who desire
expedient permit processing. The Department has initiated several
actions in response to the concérns expressed by others and
proposes to continue and to increase those efforts. Those actions
include:

- Meetings with the various entities to explain listing
procedures and to receive input for Department
consideration. |

- Circulation of proposed regulations to a wider range of
interested parties.

- Methods for becoming involved in project planning at an
earlier date.

- Working with other agencies to determine project impacts
and possible mitigation needs.

- Reviews of project reports by the Department with
sponsors and explanations of rationale involved.

- Development and implementation of threatened and
endangered and nongame programs with public involvement.

The Department 1is quite willing to work with the various

entities to better explain and to improve the threatened and
endangered program in our state. Such _involvement would not
necessarily be limited to only;fﬁose areas specified in S.B. 341.
The Department welcomes input and advice on any aspect of the
threatened and endangered effort, but does not believe a mandated

approach is desireable.



Kansas Natural Resource Council

March 5, 1991

Testimony before the Senate Energy and Natural Resources Committee
Re: SB341 Concerning the Endangered & Threatened Species Act
From: Shaun McGrath, Program Director

My name 1is Shaun McGrath, and I represent the Kansas Natural
Resource Council, a private, ncn-profit, organization which
advocates sustainable resource policies for the state. Cur
membership is over 850 statewide.

SB341 is a blatant attempt to undermine the goal of the Nongame and
Endangered Species Conservation Act, which is "to insure the
continued ability of [threatened and endangered] species to
perpetuate themselves successfully."

The bill would subject the decisions of the Secretary of Wildlife
and Parks in protecting threatened and endangered wildlife species
to a grossly unscientific ‘Endangered and Threatened wildlife
Species and Habitat Advisory Committee’. With due respect, KNRC
objects to the whole intent of this bill requested by the Farm
Bureau, as well as to the naming of a KNRC representative to the
Committee. We do not wish to serve attempts to legitimize this
ill-begotten committee.

With the exceptions of the State Forester, and the State Biologist,
what qualifications do the remaining seven members on this proposed
1604 Committee®™ have in determining what is necessary for any given
species to perpetuate itself? What technical expertise could the
staffs of KDOT, the SCC, the BoA, or any one of these seven non-
scientific agencies or organlzatlons offer on species’ populations,
distribution, habitat needs, and conservation measures needed to
sustain a species?

More importantly, with just few exceptions, what incentives do the
members of this committee have to sustdin T&E species? And what
could certain members lose if conservation measures are taken?

The true motive for this bill is clearly stated in the Farm
Bureau’s resolution CNR-16: "[The T&E] law should not permit

y words, the Farm Bureau believes that a farmer’s right to
#4 make money is more sacrosanct than the right of a living
' organism to continue life.

,\ encroachment upon economic agricultural practices." In other

Am ’&w KNRC opposes SB341. Decisions about the needs of

Q7’ cthreatened and endangered species should continue
Yy :

/;/4‘ ’ to be made based on scientific reasoning, and
Y, 4 not be subjected to the human greed which most

likely caused the spec1es to be threat-
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SIERRA CLUB

Kansas Chapter

Testimony to Senate Energy & Natural Resources

S.B. 341 -~ Creation of State God Committee

I am Scott Andrews representing the 3300 members of the
Kansas Chapter of the Sierra Club. We adamantly oppose this
blatant attempt by special interest to weaken protection of
Endangered Species in this state. The purpose of S.B. 341 is to
form a state-level "God Committee" whose only function is to
eliminate species from the protected list when they inconvenience
someone's pet project.

For some time we have been hearing open threats to weaken or
eviscerate the state endangered species act by the same
organizations that are now putting this bill forward. I believe

it is safe to assume their goals have not changed. The proposed
committee 1is stacked with special interests opposed to endangered
species protection and with very little blological expertise. It

would certainly not be an appropriate technical advisory
committee to Wildlife and Parks.

wWorld-wide we are in the midst of an enormous human caused
mass-extinction of species. Most of the focus is on the rapidly
disappearing tropical rainforests. But how can we tell others to
preserve their rainforest when we are unwilling Lo make minor
modifications to small lakes projects in orxder to preserve the
habitat of endangered species here?

Individual species are the vital components of the properly

functioning ecosystems upon which we all depend. They are the
irreplaceable pieces from which God has woven the magnificent
tapestry of our biosphere. Let us not create a "God committee"

to begin picking apart the bit of this cloth that covers our
state.

The Sierra Club strongly urges you to kill this bill before
it can begin to extirpate species from Kansas.
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Manch 1,199/

Senate fnengeag and Natunal
Resounce Committee

SQJZ. 7?04/1 DOé{@.I’L,C/I/‘L.

Dean Roan:
Juat a note nelative to S.B. 34/.
Due to «a conf[éct. [ cannot be thene fon the Committee

heaning 7ue4dag.

[ am Lowell Abeldt leginlative Liaiaon for the State

Association of Kansas Watensheda.

I am apeaking fon President of S.KAW. Bidld Hamm and (E6)
Eighty Six Waternsheds of Kansaa.

WE favon S.B. 34/ and nreguest a favorable necommendation from

the Senate énegeng and Natural Resources Committee.

7ﬁgné You,

~owell V. (el fidf~
SAKW. Leginlative Liaalon
Lowell K Abeldt
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