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MINUTES OF THE HOUSE  COMMITTEE ON _FEDERAL AND STATE AFFAIRS
The meeting was called to order by _REPr esentative Sebelius at
Chairperson
_1:30  am/p.m. on _Wednesday, February 19 , 1992 1in room __519=5  of the Capitol.
All members were present except:
Representative Joan Hamilton - Excused Representative Betty Jo Charlton - Excused
Representative James Cates - Excused
Representative Joan Wagnon - Excused

Committee staff present:
Lynne Holt, Kansas Legislative Research Department
Connie Craig, Secretary to the Committee

Conferees appearing before the committee:

PROPONENTS - SB 234

Senator Wint Winter, Second District, Lawrence, Kansas

Bob Timmons, Retired Head Track & Field Coach, University of Kansas
Clifford A. Wiley, Kansas City, Missouri

Michael Maddox, Student, University of Kansas

Jo Miller, Organization For Understanding & Reform, lllinois

Burton F. Brody, Professor of Law, University of Colorado

Chair Sebelius called the meeting to order, and explained that SB 234
would have two days of hearings. The proponents would be heard today,
and opponents will be heard tomorrow.

Senator Wint Winter appeared before the Committee to urge the
Committee to pass favorably SB 234, Attachment #1. He also submitted a
draft of the bill and balloon amendments, Attachment #2.

Questions from the Committee:

- How does NCAA impose penalties without impacting the institution?

- Why wasn’t this balloon amendment first considered in the Senate
Committee?

- What will happen if the balloon goes to Conference Committee?

- Old Section 8 of the bill and new Section 4 is obviously aimed at the
NCAA when it speaks of tax exempt status, but in the case of
associations that are not located in Kansas, what is our jurisdiction
over those out-of-state associations.

- Is this bill with its amendments good public policy?

- There is a threat the NCAA will move out of this state, what happens
then?

- On page 3 of Attachment #2, how do you define a responsible
university administrator?

- What if they violate rules unknowingly?

- Do you think the state can regulate NCAA all over the country?

- Why wouldn’t you change line 36 and 37 of Section 3 to say any
institution that is a member of the association?

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
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room °19-5 , Statehouse, at 1:30

Bob Timmons testified to the Committee, Attachment #3, in support of
favorable passage of SB 234.

Clifford Wiley gave testimony, Attachment #4, urging the Committee to
pass favorably SB 234.

Michael Maddox appeared before the Committee as a proponent of SB 234,
and read his testimony in support of that legislation, Attachment #5.

Jo Miller, a proponent of SB 234, and urged the Committee to pass this
legislation favorably, Attachment #6.

Burton Brody testified in favor of SB 234, Attachment #7.

Questions from Committee members to conferees:

- What is our jurisdiction or authority to impose regulations on what
is a private organization?

- Other states have passed similar legislation, what is their rationale
for doing this?

- Can a school principal be liable for an agent’s actions?

- How far down the line does this liability go?

- How do you punish an institution without punishing innocent
athletes?

- To Burton Brody, one Committee member asked on the last page 5,
subsection B, Attachment #2 - if the University of Kansas is a
member of NCAA, is its membership continuous in nature or is it
renewed yearly? Does that yearly contract become a new contract
each year?

- If the university or its athletic department is in a contract with
NCAA, which is continuous in nature, how can we vary by legisiation
the terms of the contract when it is not renewed? This is a distinct
constitutional question.

- If, in the event, that particular clause cannot become active, how
then can we make this legislation apply to the University of Kansas
and its relationship with the NCAA?

- Is it good public policy to allow those institutions to be a member of
an organization such as the NCAA under these circumstances?

- Are you familiar with legislation in other states: Nevada, Nebraska,
lllinois, Mississippi, California and Florida? Which of these states
has the longest standing legislation on the books, or is this all
within a year?

- Is their legislation similar to SB 234 or the balloon handed out
today, Attachment #2. Mr. Brody stated that the Nevada and lllinois
legislation is similar to SB 234.

- Have any of these states come head to head with the NCAA since
their legislation has been on the books?

Page 2 of 3

axx/p.m. on Wednesday, February 19 , 19.92



CONTINUATION SHEET

MINUTES OF THE __HOUSE COMMITTEE ON __FEDERAL AND SIATE AFFAIRS

Wednesday, February 19 1992

room __219-S Statehouse, at i;.’.o__m./p.m. on

- Is the NCAA case against Nevada still in Federal District Court?
- To Clifford Wiley, one Committee member asked what is there in the
present system, according to you as a student athlete, to convince

you to report violators?

Chair Sebelius adjourned the meeting.
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STATE OF KANSAS

WINT WINTER. JR. 42 COMMITTEE ASSIGNMENTS
SENATOR, SECOND DISTRICT J} CHAIRMAN: JUDICIARY
1 3 VICE-CHAIRMAN: WAYS AND MEANS
DOUGLAS COUNTY py q MEMBER: JOINT COMMITTEE ON ECONOMIC
737 INDIANA ¥ 1 L. OEVELOPMENT
soX 189 r ffihnnd { [ JOINT COMMITTEE ON SPECIAL CLAIMS
{1t in g UTIANIgY . o AGAINST THE STATE
LAWRENCE., KANSAS 66044 e ECONOMIC DEVELOPMENT
KANSAS JUDICIAL COUNCIL.
STATE CAPITOL. ROOM 120-$ TOPEKA

TOPEKA, KS 66612-1594

(913) 296-7364 SENATE CHAMBER

LEGISLATIVE HOTLINE:
1-800-432-3924

TESTIMONY OF SENATOR WINT WINTER, JR.
BEFORE THE SUBCOMMITTEE ON COMMERCE, CONSUMER
PROTECTION AND COMPETITIVENESS
OF THE U.S. BOUSE OF REPRESENTATIVES

Madam Chair, members of the Subcommittee, thank you for the
opportunity to present this testimony. My name is Wint Winter,
Jr., I am a state senator and lawyer from Kansas. I appear today
to urge you to conduct more extensive hearings and ultimately to
enact legislation which will reform the governance of
intercollegiate athletics and ensure integrity in our higher
education system.

I. BACKGROUND

I have long been interested in reform in the National
Collegiate Athletic Association (NCAA). In 1971, I attended the
University of Kansas on a football scholarship. I have always
remembered my first meeting of the KU football team as a freshman
when the head ccach - his eyes moist and voice cracking -
announced that he had just been informed that the football
program had been placed on '"probation" by the NCAA and that our
team was prohibited from competing on TV or in post-season bowl
games. He explained that the people who were supposed to have
been guilty (assistant coaches) were gone from the University but

the remaining innocent coaches, my teammates and I had to suffer




the punishment. I had come to the University to be educated and
to learn about the world but no one could explain to me then or
now how that result was just or equitable.

Later in my college career, a gifted track athlete was
prohibited from competing because he had accepted a federal Pell
grant for which he was entirely eligible as a low-income student.
It did not seem fair or equitable to me that the NCAA could
prohibit a low-income student-athlete such as Cliff Wiley from
receiving the assistance for which he was eligible simply because
he had accepted an athletic scholarship. It was not fair that I
had some money to cover living costs not paid for by an athletic
scholarship because my parents could afford to help me out while
the NCAA denied Cliff Wiley and my low-income football teammates
similar aid.

My interest in this subject continued during my law school
studies while, as an Editor of the University of Kansas Law
Review, I researched and wrote an article which took the position
that the NCAA denied student-athletes the basic rights guaranteed
by the United States Constitution and further argued that the
NCAA constituted "state action” and was thus subject to the due
process requirements of the Constitution. (Fortunately, my
constitutional law grade was not changed after the U.S. Supreme
Court rejected the position I had taken on a 5-4 vote in the
recent Tarkanian case!) While I was convinced at that time -
both morally and legally - that the NCAA was unfair, inequitable
and viclative of fundamental constitutional rights, I did not

propose legislative action to correct the problem. It was then




my belief and hope that the NCAA would recognize the need to
change and that reform would come from within. (Unfortunately, I
was wrong again).

My personal experience as a student-athlete, my law school
study and my obligation to my constituents as a legislator
establish what I believe is a genuine good faith basis for
expression of concern regarding the NCAA and for the introduction
in the Kansas State Senate of corrective legislation. Senate
Bill 234, the "Athletic Association Procedures Act" requires that
the NCAA and other similar organizations provide basic
fundamental protections such as due process for student-athletes
and others. Unfortunately, the NCAA's apparent attitude of
indifference and arrogance on this subject was displayed when,
shortly after this legislation was introduced, a representati&e
of the NCAA suggested that those of us 1in state legislatures and
Congress who express an interest in NCAA reform might be
motivated more by some preserved need to seek publicity than by
public service. This attitude expresses a continuing
indifference and insensitivity on the part of the NCAA to the
need for reform in intercocllegiate athletics.

IT. REFORM IN THE NCAA IS REQUIRED FOR PROTECTION
OF THE STUDENT-ATHLETE AND PUBLIC

The authors of the United States Constitution understood the
need to protect the individual rights of due process and equal
protection which ensure government cannot violate the civil
liberties of its citizens. These principles stand today as the

most important pillars of our legal system.




But the Constitution only protects against government
action, not the action of certain private, voluntary
organizations. Even if the organization is closely tied to the
state, a majority of its members are state institutions and those
instituticons generate the bulk of its revenue from taxpayer
supported facilities, a private organization can ignore dﬁe
process. The organization can investigate, prosecute, convict
and penalize its members according to its own capricious measure.

The NCAA is just such a group. Individuals and institutions
under review by the NCAA have limited access to evidence used
against them, have no real means to appeal decisions and, most
importantly, are subject to an incredible penalty system which
punishes the innocent student-athlete, often lets free the guilty
and flip-flops on high profile cases. Voluntary membership or
not, the NCAA has too much power and controls the destiny of too
many lives without affording its members and the public basic
rights. With so much at stake, should the NCAA be allowed to
enforce its rules without providing either alleged offenders due
process or the "guilty" equal punishment?

I say no. Along with six other senators, I introduced SB
234 in the Kansas Senate to protect students, coaches and the
public from this intrusive and unfair practice by the NCAA. Our
bill would do nothing to interfere with the NCAA's charter to
make and enforce rules for intercollegiate athletics; it would
merely hold the NCAA to the same rules required by the U.S.
Constitution.

The NCAA is disturbed with our bill and opposed it.

After hearing compelling testimony from proponents, however, the
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Kansas Senate passed the bill unanimously and it now awaits
hearings in the Kansas House. The bill as written requires the
NCAA to follow constitutional prqtections including due process
in its relations with its members and others not only in Kansas
but in all 50 states. We believe that the state of Kansas has
the legal authority to require the NCAA to comply with
constitutional rules in all states due to the fact that the NCAA
is headquartered in the state of Kansas and because it requested
and received an exemption from state tax as an '"educational
institution”.

It is revealing to note that, at ﬁhe same time the NCAA was
arguing before the United States Supreme Court that it was not
required to follow due process procedures because it is not an
"educational institution", (or a '"state actor" for other
reasons), it was at the very same time arguing just the opposite
before the Kansas Supreme Court when it applied for an exemption
from Kansas tax because it argued (successfully) that it was an
"educational institution". It is ironic that the NCAA enjoys the
tax exemption rights of an "educational institution" in Kansas
while it ignores the constitutional duties required of all other
"educational institutions" to afford student-athletes and the
public constitutional safeguards.

Others will provide much more detail than I regarding the
specific violations of constitutional rights by the NCAA. I must
mention, however, that when the NCAA denies an educational
institution the hundreds of thousands of dollars of revenue to

which it is entitled absent an NCAA funding of '"guilt",
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educational quality is strained elsewhere in- the institution and
taxpayers indirectly suffer from the loss of funds to the
institution as a whole. The most fundamental of all abuses by
the NCAA is the unconscionable fact that its punishment
procedures allow the guilty to go free while the entirely
innocent student-athlete is punished. For instance, when the
NCAA announced that the University of Nevada-Los Vegas basketball
program was on probation, many properly argued that the players
(who suffered the most severe punishment) were only three years
old at the time of the alleged violation. The answer to that
criticism by the NCAA was simply to delay the punishment for one
year so that those punished were not three but two years old at
the time of the alleged transgressions! This and other
fundamental inequities continue not withstanding the fact that
the NCAA rule book now has grown to 479 pages, complete with such
detail as a prohibition against university athletic departments
using color stationery letterhead!

ITI. THE NCCA WILL NOT CHANGE FROM WITHIN BUT MUST
BE REQUIRED TO FOLLOW CONSTITUTTIONAL PROTECTIONS

It is certainly correct that all of us in government have
much more pressing problems to deal with then the NCAA.
Likewise, it is important that government not unnecessarily
interfere in the workings of private organizations. Following
similar hearings by Congress in 1978, it was the hope that the
NCAA would change from within. That remained my hope as well
after my study of the situation and even following the NCAA
enforcement action at the University of Kansas. I did not at

that time introduce legislation such as SB 234 which would
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mandate change.

Unfortunately, the evidence is now overwhelming that the
NCAA will not change from within without government mandate.

Even the former Executive Director of the NCAA, Walter Byers,
argues that the NCAA must be "drastically revised" and that it
lacks the respect required to perform credible enforcement
following the much publicized "flip-flop" in the UNLV case.
(Exhibit "AM).

The NCAA's revulsion to reform and its attitude that it is
"above the law" and more powerful than state governments was
revealed when it recently threatened to kick out schools located
in states that passed laws such as SB 234 on the basis that it
would create an "uneven playing field" (even though SB 234 on its
face requires the NCAA to play by the same rules for all its
member institutions). If, as they suggest, the NCAA is not
opposed to "due process" and they do now in fact properly protect
member institutions, coaches and student-athletes, it is
difficult to understand why the NCAA would be threatened by the
requirement that it comply with our Nation's Constitution. Why
is the NCAA so disturbed with the need to provide student-
athletes, coaches and the public the same rights as are provided
to all persons in our courts when action is taken by the
government if they do now in fact provide '"due process"? How can
asking the NCAA to make fair decisions open to public scrutiny
possibly harm or offend it?

This arrogant attitude of the NCAA reveals its dark and
dictatorial side. The time has long since come for serious

reform of this organization which sees itself as above the law of
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the land. Legislation such as SB 234 and that to be considered
by this subcommittee is hardlyvradical - only to follow the
fundamental protections of the U.S. Constitution. It is hard to
believe why the NCAA would continue to spend hundreds of
thousands of dollars to prevent it from complying with the basic
and fundamental law of the land.

In conclusion, it is my opinion that the reform of the NCaA
which would best come from within can only result if it is
imposed by the states or better yet by Congress in order to avoid
the '"uneven playing field argqument'. By its recent threats to
take action against institutions from states which pass such
laws, the NCAA suggests that it is above the authority not only
of state legislatures, but of Congress and even the U.S.
Constitution. Without the credible interest of the states and
the mandate from Congress, the NCAA will continue to stall reform
while innocent student-athletes, educational gquality and
taxpayers continue to be punished by the NCAA's double standard
of justice and continuing violations of constitutional rights.

Madam Chair, thank you for the opportunity to appear and
present my views. I appreciate the time and attention of the

subcommittee.
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NCAA needs to be ‘drastical

Hm Assoclaled Prass

Former
Director Walter Byers said Neva-
da-Las Vegas basketball Coach
Jerry Tarkanian “beat the sys-
tem™ in his 13-year battle with the
governing body of college sports.

“lle's a man who worked the

“m and beat the system,” said

s, who retired in 1987,

aere is a legal bromide about

justice delayed is justice denied.

The story of this case proves
that.”

Byers also said it's time to
“drastically revise” the organiza-
tion he headed for 36 years.

“Time and circumstance have
pussed the entire system of inter-
co|lcgialc athletics by,” he said.

“The management structure has
|bcc0mc bureaucratic and unre-
spmmvc Iinclude the NCAA in

i

NCAA Executive -

“Time and clrcumstance have
passed the entire system of
Intercolleglate athlstics by. The
management structure has bacome
bureaucratic and unresponslve. |

Include the NCAA in that." -

— Walter Byers

former NCAA executive director

“that”

During his years with the
NCAA, Byers never publicly
called for an overhaul of the sys-
lem, However, he said he private-
ly pressed for major changes after
the NCAA lost its monopoly on
football television contracts.

The NCAA ordered a two-year

suspension of Tarkanian in 1977

following an investigation of the
UNLV program, but Tarkanian
obtained an lnjuncllon preventing
any action against him. The in-
junction was overturned by the
U.S. Supreme Court in 1988, but
the NCAA still hasp't decided
whether 1o take further action
against Tarkanian or the school.
The decision might be compli-

EXHIBIT * A "

yrevised,” Walter Byers says

cated by lhc fact Tarkanian's leam
recently won the NCAA:- champi-
onship. No national basketball
champion has ever been stripped
of its title. ‘

UNLY's victory persuaded By-
ers lo rewrile a chapter in his
coming autobiography that deals
with the Tarkanian affair,

"When UNLV got rolling this
year and won the NCAA basket-
ball toumament, we thought we
might want .to review a chapler
entitled * Bc'mng lhc System,' " he
said. .

Asked whc(hcr lhc book will
reveal anything new about the

much-publicized casc, Byers said: .

“It will provide a perspective of
the problems faced by NCAA in-
vestigalors, It will give the sports

- fan a true picture of the unpleas-
ant side of an NCAA investiga-
tor's work.” -

After the brc'\kup ol television
football rights, Byers said he
asked top NCAA officials "how
resistant they would be to the idea
of overhauling the entire system,
putling it in step with the times,
cconomically and socially.”

“But | saw unmcdlalcly that
change, the kind of changc I was
l1lkmg about, would be impossi-
ble,” Byers said. “1 spent my last
five years as executive director
trying to preserve the good things
we had done.”

One change Byers favors is an

increase in the value of athletic

sd:olarshnps an amount Lhat var-
ies from school to school.

hc present sclm!arshlp com-
pensation cap is no longer fair to
the athlete and is legally indefensi-
ble,” he said.

Byers smd he began to question
lhc current system around 1982
when several college football pow-
ers challcngcd the NCAA's au-
thority 1o negotiate a single
television contract for all schools.
The U.S. Suprcmc Court eventu-
ally ruled against the NCAA, free-
ing all schools to make their own
football TV deals.

*1 rcmcmbcr silting in a court-
room in Oklahoma City hslcmng
to the presidents of the universi-
ties of Oklahoma and Georgia
testily that they were in a money-
making business and the NCAA l
was cos(mg themn millions,"” Byers
said. “Their athletic hudgc(s were
over $10 million, and they were in i
need of more money. That's when §
[ realized how much I was bul of
step with the times.”
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OPINIONS ACROSS THE

USA

IN SPORTS

NCAA’s actions affect too many to let it Bperate above the law

Editors pote; Dick Schults, ex

COMMENTARY

ecuiive director of the National
Collegtate Athletic Aswoclation,
has said people wha ask sin
lep'“*~tyres to protect thelr
4 'rom the NCAA might
[ dinqualifying those cob
leges rom NCAA membershlp.

Ry Sen. Wint Winter Jr,

The suthors of the U.S. Con-
stitution understood U.e need
to protect the individual rights
of due process and equal pro-
tection, which ensure govern-
ment cannot violate the clvil

By WINT WINTER, JR

Iibertles of Its cltizens. These
principles stand loday as the
most important plllars of our
legal system.

But the Constitution only
protects apainst government
action, not the action of certain
private, voluntary organiza-
lions. Even if the organization
is closely tied (o the state, a ma-
jority of Its members are state
Institutions and those institu-

tions generate the bulk of its
revenue, a private organization
cart ignore due process. The or-
ganization can Investigate,
prosecute, convict and penalize
I3 mempers according to its
own_capricious measures.

The National Collegiate Ath-
letic Assoeclation Is such a
group. Individuals and Insttu-
tions under review by the
NCAA have limited access to
evidence used ngalnst them,
have no real means to appeal
declstons, and, most important,
are subject to an Incredible
penalty system that punishes

the Innocent student-athlete,
often lets free the gullty and
fiip-fops on high-profile cases.
Voluntary membership or not,
the NCAA has too much power

and controls the destiny of too -

many lives without affording
members basic rights. With so
much at stake, should the
NCAA be allowed to enforce Its
rules without providing elther
alleped offenders due process
or the “gullty” equal punish-
ment?

I say no. We recently intro-
duced in the Kansas Senate a
bill to protect students, coaches

and the public from this intr-
sive and unfair practice by the
NCAA. Our bill would do noth-
Ing to interfere with the
NCAA's charter to make and
enforce rules for Intercolle-
glate athletics; it would merely
hold the NCAA to the same
rules required by the U.S. Con-
stitution,

The NCAA Is disturbed with
our bill and will no doubt op-
puse It Indeed, the NCAA re-
cently threatened to kick out
schools In states that had such
a law on the books.

This arrogant action reveals

the dark and dlictatorial side of
the NCAA. The ime has come
for serfous reform of this orga-
plzation, which puts itsell as
above the law of the land. The
reform, which would best
come from within, wilt be im-
posed by states and/or Con-
gress If the NCAA continues to
stall while the innocent are
punished. Thirteen years ago,
Congress urged the NCAA to
make changes that still have
not been made.

By lts threat, the NCAA sug-
gests L is above the authority of
siate legisintures and Congress

and can continue to subvert the
Constitution. Without the credi-
ble interest of the states and
Congress, the NCAA wlll appar-
ently continue to stall reform
while innocent athletes,
schools and the public will con-
tinue to be punished by its dou-
ble standard of justice.

Kansas Sen. Wint Winter Jr,
(R-Lawrence) is chairman of
the Judiciary Committee and
primary sponsor of Senate Bill
234, which would establish the
Athletic Association Proce-
dures Act.
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Athletic aid to help
compensate for cuts

Sugar Bowl a boon
to UF summer session

By JACK WHEAT
Hevald Stall Writer

TALLAHASSEE, — One of the winners of
today’s Sugac Bowl has already been determined:
the summer session at the University of Florida,

The univetrsity is looking to its sports program
to replace money lost in state budget cuts. The
universily hopes that the Gators will return from
New Orleans with $500,000 felt aftec expenses
from its $1.3 million payment for playing Notre
Dame. :

With other money raised from the sports, the
athletic program has pledged 3800,000 for aca-
demics this (all after the state's midyear funding
cut wiped out most of the summer school budget,

Florida State University is afso transferring
$800,000 from athletics to academics this year,
half to shore up FSU's summer school after the
budget cuts and hall to the library,

Little, if any, of FSU athletics’ contribution to
academics will come from FSU's Cotton Bowl
appearance against Texas A&M. The cost of fly-
ing the team, hand and supporters to Dallas will
E?)t up most of FSU’s $1 million take from the

wi, ’

UF delegation small

UF kept its official Sugar Bow! delegation to
New Orleans relatively small to save money, uni-
versity president Jolin Lombardi said. About 60
UF officials and guests flew to New Orleans for
four days as the official party,

UI's band also traveled to the bowl. And 107
coaches, support staff and family members
accompanied the team to New Crleans, said Jer-
emy Faoley, senior associate athletic director.

The Southeastern Conference allows UF to
keeo $1.3 million of the $3.7 million the cham-
oton gets for playing in the Sugar Bowl, Foley

1id. He expects expenses to total less than
800,000, allowing the University Athletic Asso-
ciationt Inc. to fulf:il its pledge to academics with
$500,000 (rom the Sugar Bowl and $300,000

from its reserve fund.

Last spring, the athletic association contrib- '

uted about $600,000 to heip support the univer-
sity libracies, It recently offered another $30,000
in Sugar Bowl revenue to help UF establish a uni-
versity-wide AIDS institute.

UF’s athletic association annually contributes
about $200,000 for band operations and also
donates about $325,000 a year from royalties

. generated by authorized reproductions of its

loge. . :

. The SEC’s share of the $2.4 million from the
Sulf;arlBowl will be distributed among other SEC
schools.

Last year, FSU’s athletic department pro-- .
vided $400,000 for the library. It has contributed -
bowl money to academic programs in recent |

years.

The Cotton Bowl will yield a smaller payolff,
about $1 miltion. FSU took more people to Dal-
las, athletic department records showed. FSU’s
official party numbered about 114, and about 155
coaches, support staff and family members also
went to Dallas,

Those numbers are down from last year’s
group, when FSU paid for 378 to go to the Block-
buster Bowl. This year's Cotton Bowl trip will
cost $925,000, estimated Assistant Athletic
Director Charles Hurst, leaving FSU only
$75,000 for other uses. This year’s bowl cost is
nearly double the $495,133 tab last year.
Because the Blockbuster Bowl was in Florida,
travel costs were much lower.

Good attendance at FSU foothall games this -

year is helping the Seminole athlelic program’s
contribution to academics, Hurst said.
Lombardi said UF has not heacd many com-

plaints for limiting the number of staff, officials °

and supporters given trips to the Sugar Bowl.
;_'Everybody recognizes we'te trying to be care-
ut."”

UF’s most recent bowl appearance was the
Freedom Bowl in California in 1989, UF teok
only 20 people and still had to be careful not to
exceed the $500,000 the school got for its
appearance, Foley said, UF's last big bowl was
the Sugar Bowl in 1974, he said. i

This is FSU's ninth consecutive bowl, FSU did
not formally decide to reduce its bowl party this

|_BOWL MUNE)

FLORIDA STATE

| Florida Slate University gels
: $1 millton to go to the Cotton
Bowl. The university flew aboul

114 adminlisiralors, stalt and
fans to Dallas as the ofticial parly, Presi-
dent Dala Lick and varlous cther staff and
family members were Joined by student,
facully, alumnl and communliy leaders.
About 155 coaches, suppori siaff and
tamily memhers were on the list of people
.traveling with the athlellc department at

-gchool expense. Estimaled cost for leam,
band, stalf and guests: $925,000.

UNIVERSITY OFFLORIDA

The Unlversity of Florlda gets
e, $1.3 mlltion togo to the Sugar
‘F Bowl. The univarsily llew 62
. VIPs nol Involved In the produc-
Uion of the game 10 New Orleans 83 the
offictal party. Besldes President Jehn
Lombardi, other adminlsirators and family
members, the group Included the student,
lacully and alumni leaders and Gator sup-
portars. One hundred seven coaches,
support staff and famlly members also
- accompanied the eam at schoo! expense.
- Estimated cost for leam, band, staffand
guests: $800,000.

] i

year, Lick said. “We've naturally been cutting
down on everything,’ he said, so a smaller FSU
entourage was natural.

‘What is appropriate’

“I think we’re going to take a look at the whole
thing and see what is appropriate,” Lick said.
“We don't want to have out people do Jess” than
what is normal, “We don't want to overdo a goud
thing, either.”

In the past, FSU has kept al! of the proceeds
its bowl appearances genesated. Last year, FSU
joined the Atlantic Coast Conference. FSU will
get $1 million from the Cotton Dowl, and the ACC
will get an estimated $2. million to distribute

Hurst said. ) 1
| Lick said that FSU will more than make up for

the howl money by going to the ACC. FSU will -

lshare in the distribution of ACC bhasketball
money. The conference includes a number of hig
» basketball schools such as Duke.

among the member schools of the conference,
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Sormer
rector Walter Byers said Neva-
“aa-Las Vegas basketball Coach
Jerry Tarkanian “beat the sys-
tem™ in his 13-year battle with the
governing body of college sports,
“He's a man who worked the
system and beat the system,” said
Byers, who retired in 1987,
“There is a legal bromide about
Justice delayed is justice - denied.
The story of this case proves
that,”
Byers also said it's time to
* “drastically revise” the organiza.
tion he headed for 36 years,
. “Time and circumstance have
passed the entire system of inter-
I collegiate athletics by,” he said.
| “The management structure has
[ become bureaucratic and unre-
sponsive. I include the NCAA in

NCAA Executive -

edstobe®

IR =T

“Time and clrcumstance have
passed the entire system of
intercollegiate athletics by. The
management structure has become
bureaucratic and unresponsive. |

Include the NCAA In that."" -

i

-

)

drastical

Walter Byers

former NCAA executi ve director

that.” .
During his years with the
NCAA, Byers never publicly

called for an overhaul of the sys-
tem. However, he said he private-
ly pressed for major changes after
the NCAA lost s monopoly on
football television contracts.

The NCAA ordered a two-year’

suspension of Tarkanian in 1977

“irls basketball job
1s filled at Raytown

By DAVID BOYCE
Stalf Writer

Roger Lower will be Raytown's
girls basketball coach next season,
laking over for Davis Aldridge.
Lower coached freshman football
and boys sophomore basketball
last season,

The Blue Jays finished 12-13
last season, and Lower expects
help riext season from several re-

turn vers. Two of them are
sop! Kris Banning and )
Amt _cher.

“I'm-very excited,” he said. “J
wish the season started lomorrow.
We have some quality players
coming back.

.-HIGHSCHOOL. :
" NOTEBOOK "

for us,” Henderson said. “We had
good pitching, The stafl only al-
lowed four earned runs in the
tournament.”

Henderson said he went into the
tournament expecting to do well,
but he said he thought all the
coaches in the tournament had the
same outlook because the teams
were fairly even,

“Raymore-Peculiar could’ve
beaten us in the first game, and
then they don't win a game in the
lournament. so that tells you how
competitive 1t was.” he said.

following an investigation of the
UNLV program, but Tarkanian
obtained an injunction preventing
any action against him. The in-
junction was overturned by the
U.S. Supreme Court in 1988, but
the NCAA still hasn't decided
whether to take further action
against Tarkanian or the school.
The decision might be compli-

. fan a true

cated by the fact Tarkanian’s team
recently won the NCAA- champi-
onship, No' national basketball
champion has ever been stripped
of its title, i

UNLYV's victory persuaded By-
¢rs lo rewrite a chapter in his
coming autobiography that deals
with the Tarkanian affair,

"When UNLV got rolling this
year and won the NCAA basket-
ball tournament, we thought we
might want to review a chapter
entitled ‘Beating the System,’ ™ he
said.

Asked whether the book will
reveal anything new about the
much-publicized case, Byers said: .
“It will provide a perspective of
the problems faced by NCAA in-
vestigators. It will give the sports
picture of the unpleas-
ant side of an NCAA investiga- -
tor's work.” - -
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« After the breakup of television
football righs, Byers said he
asked top NCAA officials “how
resistant they would be to the idea
of overhauling the entire system,
putting it in step with the times,
economically and socially,”

“But [ saw immediately that
change, the kind of change I was
talking about, would be impossi-
ble,” Byers said. *[ spent my last
five years as executive director
trying to preserve the good things
we had done.”

One change Byers favors is an
increase in the value of athletic
scholarships, an amount that var-
ies from school 10 school,

“The present scholarship com-
pensation cap is nd®longer fair to

the athlete and is legally indefensi-

ble,” he said..
+

yrevised,’ Walter Byers says

Byers said he began to question
the current system around (982
when several college football pow-
ers challenged the NCAA's au-
thority 1o negotiate a single
television contract for all schools.
The U.S. Supreme Court eventu-
ally ruled against the NCAA, free-
ing all schools to make their own
football TV deals.

a\

“I remember sitting in a court- i
room in Oklahoma City listening
to the presidents of the universi-
lies of Oklahoma and Georgia
testify that they were jn a money-
making business and the NCAA
was costing them millions,” Byers
said. “Their athletic budgets were
over $10 million, and they were in
need of more money. That's when
[ realized how much I was out of
step with the times.”
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With spring finally breaking
through, outdoor sports activitise
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YOUR CHANCE TO SAY WHAT'S ON YOUR MIND

TELL US YOUR OPINIONS
| 23 1.800-872-8635

Tell us your comments, gripes or observations about sports
issues. You will be asked your name and for a telephone
number for verification. You'll have one minute to share
Lour views. A selaction of calls will appear each week.

ines are open today, 6 a.m. — midnight EST.
Hearing-impaired readers with TDD equipment can call
1-800-331-1708. .

\ USA TODAY, Box OPSPT,
ELIREP e 1000 Wilson'sivd,
Arlington, VA 22229
We reserve the n'?ht to edit letters for length. All letters must

' be signed and include writer’s full name, address and phone
1 number for verification. A selection will appear each week.

WHAT DO YOU THINK ABOUT ...

If you were voting for this year's Heisman Trophy winner,
who would you vote for and why? Or choose a topic.

... REDUCE BASEBALL SEASON
e T RO T e e G T

“The suggestion that baseball squeeze more games into a
shorter season leads one to believe that change and com-
promise are on baseball’s horizon. The NL will see the AL's

DH rule abolished, and the AL will get the limited interlea-
gue play it has wanted. The owners and players will swap
bigger rosters for the shorter season, so both can reap the
benefits of an extra tier of playoff games.”

— Joseph Gennarelli, Springfield, Mass.

“The baseball schedule should be reduced to 154 games.
Furthermore, baseball should avoid the idiotic bush league
playoff system that other sports have.”

— Jack Crawford, Austin, Texas

“Rather than shortening the baseball schedule, I think
there should be more doubleheaders. Five, six, seven hours
at the ballpark on a sunny afternoon used to be a great way
to spend a summer day.”

— Stan Chapman, San Jose, Calif.

“It's ridiculous to shorten the season. A long season gives

injured players a chance to get well and lets teams that are
behind catch up.”

b A |

— Kevin Cult, Kansas City, Kan.

“With the regular season as long as it is now, there is only

one thing worse than watching a baseball game — and
that's a doubleheader. Yes, shorten the season.”

— Jay Thornton, Troy, Ohio

“Keep those games going! Don’t shut down the baseball

season early. If you want to help, get rid of football.”

— Steve Reynolds, Miami

“Shorten the season, reorganize baseball into three divi-
sions and add a wild-card team to the playoffs.”

— Dan Decker, Oregon, IIL

« . . MINORITY HIRING

“Concerns about minorities in sports are grossly hypo-
critical. It is possible, yes, even common, to watch an NBA
or college baseball game on television and not see a single

white on the floor. Also, in college scholarships for football
and basketball, one can see statistical discrimination
against blacks. These sports need an afirmative action pro-
gram for non-blacks. The NBA has 75% black players. Why
were so many blacks chosen for the Olympic basketball
team? A white kid watching TV gets the idea that whites
have little opportunity. This is not to say that whites can’t

Member schools must bear
self-regulation responsibility

PROVO, Utah
— Reactions to
last week’s pro-
posals for NCAA
enhancement of
its investigation,
enforcement, and
hearing proce-
dures have been
largely positive.

The only nega-
tive comments

government, ei-
ther state or fed-
eral? Or should it
remain with the
colleges and uni-
versities them-
selves, through
the NCAA?

The worst re-
sult would be dis-
parate, splintered
regulations by dif-

have come from | COMMENTARY ferent states. In-
lawyers repre- Rex E. Les tercollegiate ath-

senting particular

letics by

clients who would
like to have a guaranteed right
of cross-examination in those
few cases that under the new
procedures would reach the
adversarial stage.

As a non-governmental enti-
ty with subpoena power, the
NCAA cannot guarantee cross-
examination, though it will
surely afford it in those in-
stances where the witnesses
voluntarily appear. The sub-
poena power is a power of gov-
ernment. The question arises,
therefore, should the job of
making and enforcing the rules
for intercollegiate athletic
competition be taken over by

Changes are a good

definition in-
volves competition between
schools located in different
states. The rules by which the
game is played must be the
same for all competitors in all
parts of the USA. So must the
procedures for enforcement
and hearing.

The only governmental enti-
ty capable of providing the es-
sential uniformity would be the
federal government. But our
massive national government
is not the appropriate body to
be making rules for intercolle-
giate athletic competition. Its
very size leads to inefficiency
and inflexibility. With the sav-

LAWRENCE,
Kan. — Hooray!
At last, the NCAA
has admitted the
unfairmess of its
present system
and started on the
path of reform.

Like an addict
denying the need
for treatment, the
NCAA has piously
refused to ac-
knowledge that its
system was unfair
while fighting re-
form legislation in Congress,
Kansas and other states.

Now the accused shall have
an open hearing, tape record-
ings shall be shared and limit-
ed rights of appeal allowed.
Have the NCAA's Dick Schultz
and David Berst seen the light,
or are these positive but very
limited changes a ploy de-
signed only to maintain the
NCAA's dependence on power
and total dominance over a bil-
lion-dollar industry?

The legislation, passed or
pending in Congress and many
states, seeks merely to hold the
NCAA to the same rules of fair

play and justice
required by the
U.S. Constitution.
The laws would
merely allow
such basic rights
as a speedy trial,
the right to con-
front witnesses
and the assurance
of a right to ap-
peal to an impar-
tial panel. Most
important, the
laws would re-
quire the NCAA to
end its wholesale use of “insti-
tutional penalties,” which pun-
ish innocent student-athletes
and the public while letting off
administrators and coaches
who might be truly guilty.

Though the opening of en-
forcement hearings to the
press and public will indeed do
Tuch to end the dictatorial and
demeaning procedures of the
past, the changes fall short.

A review of the fine print re-
veals the NCAA is still demand-
ing dominance of the system.
For instance, their “rent-a-
judge” proposal gives them the
sole ability to pick the model

ings and loan crisis, and a na-
tional debt requiring more
than $300 billion in interest
payments every year, the Unit-
ed States does not need to take
on the enforcement of intercol-
legiate athletics violations.

It seems obvious that the
controlling question ought to
be: Who has the greatest stake
in assuring the rules for inter-
collegiate athletic competition
are both fair and effective?
And the answer is quite obvi-
ous. It is the colleges and uni-
versities, including their coach-
es and players who are
involved in that competition.

If enforcement is less than
effective, the detriment will be
borne by our nation’s colleges
and universities, and those re-
sponsible for their athletic pro-
grams. They are the same peo-
ple who will bear the brunt of
any inadequacies in the hear-
ing procedures.

Accordingly, they are the
people who should make and
enforce the rules. And those
people are already organized.
Their organization is called the
National Collegiate Athletic As-
sociation.

S

Team: Leave ;
enforcement
to NCAA

SPORTS TEAM
[ ) ' LA
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A majority of the USA TODAY Sports Team — 59% — thinks
corruption in college athletics has reached crisis proportions.
How team members view college cheating:

Should Congress get Invalved In trying to fix the
problems, or should NCAA handle them?

Expected impact of propesed changes by NCAA
(Including open hearing on charges against schools,
presided over by non-NCAA |udges):

2 48% Minor
Nolmpnet lmpact

Has NCAA's enforcement of Its rules gone far enough?

Not far
About right Gone too far

Source: Call-in survey of 201 USA TODAY Sports Team members,
all of whom volunteered to sarve one month.

By Marcy E. Muilins, USA TODAY

Rex E. Lee is president of
Brigham Young University
and chairman of the Special
NCAA Committee on Review

Enforcement & Infractions
Process, which last week an-
nounced recommended
changes to the process.

first step, but more is needed

they want and allows them to
reject the decision entirely if
it's not to their liking. The “ap-
peal” is not to an independent
court of law but still allows the
NCAA to ultimately act as
“judge, jury and executioner.”

Most critically, it is a traves-
ty the announced changes do
absolutely nothing to install a
punishment system that really
gets tough with the guilty and
takes the burden off the inno-
cent athlete and public.

A careful review of the Spe-
cial Committee’s report re-
veals the sad truth of the ad-
mission by Chair Rex E. Lee
that the Committee ‘‘ap-
proached (its work) from the
standpoint of what is in the best
interest of the NCAA.” In the
candid words of former NCAA
head Walter Byers, the organi-
zation needs to be “drastically
revised,” not just fine-tuned.

The NCAA's open meetings
change and a few other limited
reforms are indeed positive.
They are but the first steps of a
much longer journey. The pub-
lic and legislators must not at
this stage be content with a pre-
mature and hollow victory, but

Proposals tackle fairness issue
Major r tions for

in NCAA enfo pro-

cesst

» Flrst contact: Schools now get a letter telling them they are under
Investigation, but the letter doesn't say what the suspected violations
are, or even always what sport they are In. Because one of the maln
goals of the ch IS to foster cooperation betweea the schoot and the
NCAA, recommendation s that an NCAA representative hand-deliver
the notice, and meet with the chlef executive oficer of the school.

> Tape laterviews: With few exceptions, any interview to be used as
evidence must be taped, and persons interested In the outcome may
listen to a copy of the tapes.

P Negotiatiens: After thelr investigations are complete, the school
and the NCAA can get together, decide on a statement of facts and a
penalty and avold a hearing. If they can agree, the process would be
faster and avold publicity and uncertainty the current time lag causes.

» Imparttal Judge: The goal is to avold the perception that the NCAA
acts as both prosecutor and judge. The officer, probably a retired
Jjudge, would be appointed, and probably paid, to hear cases involving
g:jorpemluaandlorewmnendapcnmwwmemnmueeonm

ctions.

» Open hearings: Currently all Infractions hearings are closed. They
would be opened to the public but allow the hearing officer (o close
them if a witness shows a good reason why some information should
remain confidential — like fear for safety, or confidentiality issues like
medical records or drug test results,

> Appeals: Decisions could be appealed only If the Committee of
Infractions gave a stiffer penalty than was recommended.

must stay vigilant to guide the
NCAA’s path to complete re-
form and justice.

Kansas Sen. Wint Winter
Jr.. R-Lawrence, is chairman

of the Judiciary Comn

and primary sponso: of Senate
Bill 234, which would establish
the Athletic Association Proce-
dures Act.




Byers says NCAA was hqrt
by settlement with UNLV‘

By DOUG TUCKER
AP sports writer

NORMAN, Okla. — The NCAA
weakened its enforcement ability by
“caving in to the threat of a lawsuit”
and negotiating a penalty to end its
13-year case with UNLV and basket-
ball coach Jerry Tarkanian, former
NCAA boss Walter Byers said Thurs-
day.

“I really think the settlement of
the case that the present committee
on infractions worked out has seri-
ously damaged the NCAA,” Byers
said at a news conference announc-
ing the publication of his memoirs.
“I don’t say it’s fatal at all. But it
really has hurt.”

UNLYV was told in July that, as the
culmination of a case that had
dragged through the court since
1977, it would be barred from de-
fending the national championship
the Runnin’ Rebels won last year.
But after meeting again with UNLV
officials, the infractions committee
took the unprecedented action of of-
fering the school two alternative
penalties.

UNLYV, with four returning start-
ers, immediately agreed to give up
its television and tournament ap-
pearances for the 1991-92 season in
order to be eligible for this season’s
tourney.

The decision, unparalleled in
NCAA affairs, set off a furor in
many quarters, particularly in Kan-
sas. The Jayhawks were barred
from defending their 1988 champion-
ship after being found guilty of less-
er violations.

Byers said the infractions commit-
tee fearcd a lawsuit would be filed
“in the friendly state courts’ of Ne-
vada, and a temporary restraining

The Topeka Capital-Journal, Friday, December 21, 1990 3-E

WALTER BYERS .
Q.. won't forgive Tarkanian

order would keep the team eligible
through the tournament.

“Because of the threat of a law-
suit, either by the coach or players

or both, they negotiated a penalty of

special treatment for one universi-
ty,” Byers said. “They simply admit-
ted that they are not going to risk a
lawsuit. By special treatment, they
endanger their standing with the
member colleges.”

Byers said his book, to be pub-
lished by the University of Oklaho-
ma press, deals extensively in one
chapter with the NCAA’s long battle
against Tarkanian.

“I must tip my hat to coach Tar-
kanian in that he beat the system,
and really came out with everything
he wanted, including a champion-
ship, a percentage on his team'’s
tournament winnings and a national
championship.

“By tipping my hat to him, I do

LR TRt
”
3

not in any way agree w1th him. He
did violate the rules. And I will nev-
er forgive him as long as I live for
the vilification he directed toward
our investigators.” .

In a separate case, the NCAA de-

livered a list of 29 allegations’
against the UNLV basketball pro-

gram on Wednesday. Ten of the alle-
gations center on the recruitment of
Lloyd Daniels, the former New York
prep star who never actually played
for UNLV. :

“I don't have any comment . on':'

that case,” Byers said. “I'm just not
involved in it.” -
Byers, who retired in 1987 after

36 years as NCAA executive direc-, -
tor, also said he disagreed with his -
successor, Dick Schultz, over the im-" _«

portance of next month’s NCAA con-
vention. Schultz, and many other

NCAA observers, feels the many re-

form proposals schools will vote on

are crucial to solving the ills of col- K

lege sports.
“I do not believe this convention is

one of the most important in the last

20 or 30 years, as a lot of people

say,” Byers said later in an inter-

view. “The reform proposals by the
Presidents Commission and those
that are supposedly going to come
from the Knight Foundation are

miniature in form and really wpn’t '

change much of anything.”

Byers said his book, entitled “The

Games Behind The Game,” will be
published late next summer and deal
with “hypocrisy and explmtatxon" m
college athletics. |

“I'm not trying to absolve myself

I've been a part of all that,” he said. -

“] was as much a part as anybody
else in developing big-dollar college

_athletics. I'm not holding myself .

blameless at all.”

H -1y



Thursday, February 7, 1991

.

Tue CHRISTIAN SCIENCE MONI1

Learn '
From R

By Francis X. Dealy Jr.

N the week before Desert

Shicld became Desert Storm,

there  was  once  headline
among all the foreboding news
that struck a hopeful note. It an-
nounced “the avalanche of re-
form measures” adopted at the
National Collegiate Athletic Asso-
ciation's annual convention held
in Nashville, Jan. 7-10.

AU Iast, a reader thought, the
watchdog ol college athletics, the
NCAA, was going o do some-
thing about sterods, drug tral-
ficking, point shaving, alcohol
abuse, academic fraud, recruiting
“vibes, coed rape, and the exploi-

won of black athletes.

But-. when the reader pro-
rressed to the story’s fourth para-

saph, he learned that the new
celorm measures had litde to do
with the ollenses listed above.
How in the world would reducing
the number of assistant {oothall
coaches from nine (o cight pre-
vent a coach from offering a
$100,000 recruiting bonus to a
high school star? Or how would
climinating tcam breaklasts and
lunches improve the pili['ul 17
percent graduation rate of black
basketball players? FEven the one
new  measure that scemed o
make sense, abolishing athletic
dormitories, would not go into ef-
fect until 1996, plenty of time for
the NCAA to change its mind.

Changing its mind and re-
forming itself are two things the
NCAA does frequently. In the last
decade alone, the NCAA has had
two other “reform” conventions.

In June 1985, the Presidents
Commission, an NCAA organiza-
tion compriscd of college CEOs,
adopted the so-called  “death
penalty” for recruiting violations.
Yet it has been invoked only once
~ against Southern Mecthodist

University — despite a long list of

candidates.

Puffed up by the victory, the
Presidents Commission convened
the entire NCAA in Junc 1987 to
reduce the ever-increasing costs
of big-time college athletics.

111985 was the NCAA conven-
tion of triumph for the Presidents
Commission, the 1987 Conven-
tion was its humiliation. All cight
proposed réform measures were
defeated by embarrassing mar-
gins, and several that were yassed
in 1985 were rescinded before
they ever went into cffect. Robert
Atwell, president of the American
()()unci{ on Education, said at the
time, "It was the end of the so-
called reform of college adsletics.”

Had  sportswriters included
this recent history in their con-
vention  coverage, the public
would have scen that Nashville
hardly rivaled  the cathedral
doors of Wittenberg.

For the much-nceded reform
of college athletics 1o take place,
sportswriters must disclose what
everyone now suspecls anyway:
Money is the root of all cvil in col-

Jege athletics. Sportswriters must
also show how the NCAA exacer-
hates, rather than deters, this evil
with its yenly men's hasketball
championships.

CBS will pay the NCAA $H13
million to televise the men's bas-
kethall championship this Marvch,
an increase of $88.7 nnllion from
fast year. But will this huge wind-
Gall he used to correct some of the
oflenses listed above? No.

Shrewdly, the NCAA leader-
ship preciuded college presidents
and the NCAA's sualler schools
from answering this question by
diverting them with reform pre-
texts in Nashville, While the con-
vention-at-hupge  reduced the
number of foothull scholarships
from 95 1o 90 by 1996, the NCAA
excentive committee met bhehind
closed doors to adopt a formula
for distributing GCBSs money. Not
surprisingly, the formula rewnds
those NCAA schools with  the
most tournament wins and the
biggest athletic departments.

While big-time athletic depant-
ments stand (o gain several mil-
lion dollars annually from the
CBS money, needy hig-time stu-
dent athletes will not fue as well
A spedial fund will he established
that will dispense, on average, a
ailling $26 per athlete per year
for those who qualify.

A mere $26,000 per Priviston 1
school will he spent on what the
NCAA refers 1o as academic en-
hancement. The NCAA's Division
1 will receive §1 million to be di-
vided among 209 institutions. Di-
vision 111 schools, 323 institu-
tions, will receive nothing.

With all the new CBS money
swamping the NCAA system,
there still are only 18 NCAA in-
vestigators (o monitor over 800
NCAA schiools and 200,000 ath-
letes. But when questioned, Ju-
dith Sweet, the new NCAA presi-

dent, said, "With respect to
enforcement,  we  want  [air
competition throughout the

NCAA system. We feel that we
have that now. There's always
room for improvement, ol
course, and T am more than ghad
to improve what is alrcady in
place, but 1 don't think more
moncy is necessarily the answer”

To restore its credibility, the
NCAA must divide opposing
functions of promotion and en-
forcement into two distinet and
cqual bodics. And, like major
feague hasceball, the enforcement
bu(,fy must be headed by a com-
missioner with sweeping powers.

As a nation, we desarve more
from the NCAA. College athletics
reftect the character of our higher
education system. When hooli-
ganism tarnishes the World Cap,
although regrettable, it reflects
only the haseness ol a few. Bt
when an athletie seandal taints
university, it corrupts everyone's
symbol of integrity.

W Francis X. Dealy 1 is the former
publisher of Tennis Book Digest and
World Tennis magazines and s the
author of “IWin at Any Cost: The

Sellout of College Athletics.” — /f |
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As Amended by Senate Committee

“Session of 1991

SENATE BILL No. 234

By Senators Winter, Anderson, Brady, Burke, Gaines, D. Kerr
and Oleen

2-13
AN ACT concerning athletics; enacting the athletic association pre-

-eedures’act.

Be it enacted by the Legislature of the State of Kansas:
Section 1. This act shall be known and may be cited as the

athletic association -preseduzes/act.

Sec. 2. As used in this act: (a) “Athletic association” means any
association, corporation or entity which has its principal place of
business located within the state of Kansas and ownership of real
property and improvements thereon in the state of Kansas either by
such athletic association or its parent helding any company owned
by such athletic association; whose real property, all buildings located
on such property and all personal property located thereon, owned
by such athletic association or its parent helding any company
owned by such athletic association is exempt from all property or
ad valorem taxes levied under the laws of the state of Kansas; and
whose principal function is the promotion, regulation and control of
collegiate oxhigh-sehool athletics; and

(b) “educational institution” or “institution” means any member
or affiliate of an athletic association, whether such member or affiliate
is located in the state of Kansas or located outside the state of Kansas,
including, but not limited to, any college, university or other in-

stitution of higher learning er-eny-high-school-erotherpostsesondary-
-eduoational-inctitution.
Sec. 3. Jn-any-proceeding-which-may result-in-the-impesition-of

no such sanction or penalty may be imposed by an athletic association
on any educational institution located in the state of Kansas or located
outside the state of Kansas, nor shall such athletic association require
or cause such educational institution to impose a sanction or penalty

on any student or employee, unless the findings—or—rulos—and—rog
lati £ the-athloti - Lich ¢}

sanctions or pen-
alties are based i

Proposed Amendments to Senate Bill No.

and education protection

and education protection

are—made—as-provided-in-this-actand-comply—with
tho-provisions—ofthis—act-and-the'standards of due process of law

on
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and équal protection under the law and the standards of all other

rights and privileges as guaranteed by the eeastitutiondof the United
States of America and-the-state-of Kansas-and-the-laws of Kansas.
uch compliance by such athletic association shall include withew
pitation, but not be limited to, compliance with the followihg
spexific requirements:

(a)\ Any finding must be made in writing and supported by clear
and coyvincing evidence;

(b) aly individual employee or student who is charged Avith mis-
conduct myust be notified, in writing at least two monghs prior to
the hearing)\ of the specific charges against that indiy{dual, that a
hearing will be held at a specific date and time to Metermine the
truth of the chaxges, and that a finding that the misgbnduct occurred
may result in sakctions or penalties imposed on/the institution or
imposed by the ingtitution on the individual. ¥he institution shall
also be notified in Vyiting of the hearing on fhe charges;

{c) any such persdg or institution has a/right to have counsel
present, to confront and interrogate and £ross-examine witnesses,
and to present a completg defense;

(d) the rules of evidende under th¢/ code of civil procedure of
the state of Kansas shall apply at suci hearings;

(e) any individual charged\with fnisconduct which might result
in a penalty, and the institutiom\wfth which such individual is affil-
iated, shall be entitled to full Aisclosure of all facts and matters
relevant to the same degree ay’ a defendant in a criminal case and
shall have the same right tg/discovéyy as applies in criminal and
civil cases;

() any individual or intitution may Syppress at the hearing any
evidence garnered from ghy interrogation oany party if the evidence
was not procured in agcordance with sectiok 5 or if obtained indi-
rectly because of intgrrogations not in conforiyity with section 5;

(g) any hearing/shall be open to the pubN¢ unless any party
charged with misgonduct or the institution involded objects;

(h) no hearifg may be held on any given chaxge unless com-
menced withiy/ six months of the date on which the \pstitution first
receives notjte of any kind from the athletic associafion that it is
investigatipf a possible violation of its rules or, in a jtuation in
which th¢institution itself brings the possibility of a violatipn to the
attentioft of the athletic association, unless commenced withjn nine
monthf of the date such notice is provided to the athletic association.
The funning of the six- or nine-month period shall be tolled becguse
of any delay occasioned by the institution or individual being \p-

estigated, whether or not for good cause. Any individual charge¥

constitution
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gith a violation or the institution with which such individual j

ual charged with a violation or
ividual is affiliated requests, a
e requesting party within

certified court reporter. If an
the institution with which
copy of the transcript sh

for judicial review and civil enforcement of agency actio

165 Sec. 4 (2) Any penaltytimposed upon an institution by an athletic

17  association or any penalty required by the athletic association to be

18
19

imposed on a student or employee must bear a reasonable relation-
ship to the violation committed.

20(q )b}y Any penaltypmust be commensurate with those applied in

21

similar situations for similar violations.

22(e):_-§gt‘ Any penaltyimposed on an institution or, because of an ath-

23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

letic association directive, on an individual shall be subject to review
in district court in accordance with the act for judicial review and
civil enforcement of agency actions. }

Sec. 5. (a) In any interrogation of any person suspected of a
violatien of athletic association rules, at the point at which the g4
associatio'h\ihould reasonably believe the person might ha
athletic assoctation rules, it shall inform the person thef it is inves-
tigating such per¥ep for misconduct which mightf€sult in the im-
position of a pena :
institution.

recording of any subsefu and any further
interrogation and g-Aranscript of the full interrogxtion made at the
expense of the athletic association. The transcript sha

The pHliletic association or its agent shall inform the person™g be
intgrrogated of these rights before proceeding and shall obtain w
#n acknowledgement of such provision.

No athletic association subject to this act may impose
any penalty or sanction which affects the educational activities
of any institution or which impairs the ability of such
institution to finance its educational activities with public
funds or by private fund raising, wunless there is a specific
finding made by the association that the chief executive officer
or responsible university administrator of the institution
knowingly violated the rules of the institution.

(b) No athletic association subject to this act may impose
any penalty or sanction on a student or employee or an
institution which directly or indirectly penalizes or punishes
any student or employee or any institution that did not violate
the rules of the athletic association.

(c)
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1 (@ ~dn any proceeding or hearing held to determine whetherea | T
9 o0 Gy
3 subject to an interrogatioi; with which such party
4 is affiliated, may seek to obtained during or as a
5 result of the i conducted in
6 ance with this section. '
7 6. Nothing in this act limits the right of any indivj r
8 institution to obai standard of due
‘9 process or equal tional or statutory right
10 cifically enumerated in this act.

11 See. ¥~ (a) No athletic association shall impose a penalty on any 3
12 institution for a violation of the athletic association’s rules or legis-
13 lation unless the - i

14 -maedes-and-the penalty itself is imposed, in accordance with this act.
15 (b) No athletic association shall impose a penalty on any insti-
16 tution for failure to take disciplinary action against any employee or
17  student for the v101at10n of athletic assoctauon rules or leglslanon
18  unless the A 2 he-bs Iy are—made
19  snd-the penalty 1tse]f is lmposed in accordance wﬁh t}us act.

20 (c) No athletic association may terminate the membership of any
21 institution because of the enactment or application of this act, nor
22  shall any athletic association impose a penalty upon any institution
23  seeking redress under this act.

24 (d) An athletic association may not impose a penalty against any
25 member institution because of any student or employee seeking 3
26 redress under this act. .4

27 Sec. €7 (a) An athletic association that violates this act is liable
28  for damages to an aggrieved institution or individual incurring injury
29 as a result of the violation of this act. Damages shall include, but
30 are not limited to, all financial loss incurred due to the imposition
31 of a penalty in violation of this act. Any athletic association found ‘

32  guilty of violating this act is also liable for the costs, litigation ex- ﬁ -
33 penses and attorney fees of any party prevailing against it and such
34  athletic association shall be subject to revocation and rescission of
35 ad valorem tax exemption on any property owned by such athletic
36 association or its parent holding company including exemptions
37 granted from the date of violation to and including the tax which
38 would have been due commencing in calendar year 1989.

39 (b) Any institution or individual aggrieved as a result of this act i

40  shall also be entitled to appropriate equitable relief. 5
41 Sec. 8! (a) Except as otherwise provided in this subsection, any
42 rights created under this act shall apply to any matter or investigation LA

43 begun prior to but not concluded as of the effective date of this actd
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to matters not concluded prior to the eﬂ'ectwe date o
act, the six- a ine-month time perlods provide Su section
(i) of section 4 shall com
this act; and
2 se
er the effective date of this act.

(b) The provisions of this act apply notwithstanding any contract
or agreement entered into before, on, or after the effective date of
this act. Any contractual provision to the contrary is invalid and
unenforceable. No provision of this act may be waived by any mem-
ber institution as a condition of continued membership in the athletic
association or otherwise.

Sec. 30! The remedies provided in this act are cumulative and
in addition to any other remedies provided by law.

Sec. 3/ "I any provision of this act is held to be invalid or
unconstitutional, it shall be conclusively presumed that the legislature
would have enacted the remainder of the act without such invalid

or unconstitutional provision.

Sec. 11 #8/ This act shall take effect and be in force from and
after its publication in the statute book.
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Senate Bill 234 2
The Athletic Associations Procedures Act

Oral Testimony

Before the
Federal and State Affairs Committee
Kansas §State House of Representatives

Disclaimer

The following oral testimony expresses my feelings and does
not necessarily reflect the thoughts, opinions or position of the
athletic department of the University of Kansas concerning these
matters.

Introduction

Thank you for the opportunity to present the following
testimony. My name is Bob Timmons. I am a retired head track and
field coach from the University of Kansas. I'm here today because
of a strong concern about the rules and policies of the NCAA with
respect to its penalty system.

I think it is a shame that we gathered here to argue about
athletic policies procedures. Proponents of Senate Bill 234 feel
the flaws in those procedures should have been talked about and
solved long ago from within the confines of the NCAA without
interference from state or federal legislation.

At the Kansas Senate hearings last year, I closed my
testimony with the following comments:

1. I was told the Kansas House of Representatives would not
be able to present SB 234 for vote until next year.

2. That would give the NCAA a year to solve the problems
related to the punishment of innocent student-athletes
because of rules infractions by others.

3. At that time, I had hoped that the Kansas Senate would
pass the bill to send a message to the NCAA that it
needed to correct the injustices prior to action by the
House. (It did 36-0 in favor of the Bill.)

4. TIf the NCAA changed its rules and policies to the
satisfaction of the Kansas Senate, in that time frame,
SB 234 would be allowed to die.

An in-depth study of enforcement and infraction process by
the NCAA was made this past year. Its objective was “to examine
the enforcement procedure to insure that this important function
of the Association is fair, effective, timely, and consistent.”
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This 2-1/2 page summary report published in its official
news publication, NCAA News, never mentions institutional
punishment or the punlshment of student-athletes not charged with
v1olatlons, but uses the word, “fairness” or its equivalent 14
times in the summary.

The Ransas legislative body needs to keep in mind that the
majority of the voting membershlp of the NCAA does not believe
there are major problems in its Enforcement Program or that other
NCAA policies are at times unfair to the student-athlete.

That being the case, it is doubtful if the requests made in
this testimony will ever come about without state or federal
legislation.

The following examples of sanctions reveal why legislation
by the Ransas Senate and House of Representatives is so important.

University of Kansas Sanctioned

In 1972, KU was placed on probation with sanctions in
football, basketball and track.

Our entire track squad of 57 innocent student-athletes was
punished with restrictions that disqualified them from possible
participation in both the NCAA National Indoor and Outdoor Track
and Field Championships.

1. The ban was placed on Kansas Track solely because of the
testimony of two disgruntled athletes. Both had been
dismissed from our squad for failure to comply with team rules
and policies.

2. We were not permitted the opportunity to cross examine either
of those student-athletes nor was our coaching staff ever
questioned by the NCAA about the infractions that led to our
sanction.

3. The Infractions Committee of the NCAA turned down a personal
request by one of our team captains to appear before the
Committee to register an appeal. We were told that “these
were institutional penalties and were not the concern of the
student-athlete.”

4. Yet the only penalties placed on our program were those that
took away participation rights from our entire track and
field team.

5. None of our athletes were charged with any infractions.

6. A formal appeal was requested by Wade Stinson, our director
of athletics, to the 18 man NCAA Governing Council of which
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he was a member. Our written request was turned down because
the appeal did not represent “new evidence.”

7. Even so, Wade was allowed to separate the Kansas infractions
sport by sport, and then made an appeal for track & field.

8. After hearing what he had to say about the infractions
charged to our sport, the Council immediately lifted the
sanction on our team.

Cross-examination of the two disgruntled athletes in the
presence of the Council would have prevented the penalties, the
loss of time and money, and the mental anguish that existed on our
team for two years.

At the time our team was placed on probation, I promised our
athletes I would never stop trying to cause the NCAA to
discontinue punishing innocent student-athletes.

1960 - Indiana was charged with major infractions related to
football.

Penalty - All of the 215 innocent varsity athletes in
its 10 sport programs were prevented from
competing in the National Championships in their
sport for four years.

1970 - Yale was placed on probation for allowing a Jewish
basketball player to return to play for Yale after,
having gone to Israel to compete in the Maccabean
Games. (Jewish World Games)

1. The athlete’s home was in Tel-Aviv. He had received
permission from Yale to compete in the Games
before leaving school for Israel.

2. The NCAA requested that Yale disqualify the athlete
but Yale refused to declare him ineligible because
of having giving him permission to attend the Games.

Penalty - 300 innocent athletes in its 20 sport programs
were not allowed to participate in any NCAA
Championship for 2 years.

In 1974, the University of Kansas initiated two amendments
to NCAA rules that were sent to its Governing Council. Both would
have eliminated the mass punishment of innocent student-athletes
through institutional penalties. They were set aside even before
they could be considered by its membership at the National
Convention. To my knowledge, this issue has never been voted on
by the NCAA.




5

The injustices described in similar cases as those above
caused me to study other aspects of NCAA rules. I soon came to
the conclusion that what was really needed was a Student-Athletes
Bill of Rights. This need has been explored by me both inside and
outside of the NCAA for many years. (See page 10.)

Since this hearing is only concerned with and confined to
enforcement and penalty systems of athletes associations, let me
bring you up to date with the present penalties that have been
imposed by the NCAA.

On the date of May 1, 1991, the publication of the NCCA’s
Enforcement Summary, 28 collegiate sports programs were being
restricted from post-season competition. Those penalties varied
from 1 to 3 years duration. By my calculations, 1,177 students
lost 1,751 opportunities to qualify for those competitions.

In a feature article published in the Kansas City Star,
Sunday, February 9, 1992, the NCAA indicated that 29 schools
currently have a sports program serving probationary sentences for
rules violations.

Thoughts about “Institutional Penalties”

The NCAA penalty system came into existence in 1952, and as
of May 1, 1991, 219 member institutions have been penallzed at
least once accordlng to the Enforcement Summary.

On 389 occasions, sanctions have been placed on its member
institutions. Of these, 40 schools lost participation rights for
their entire men’s programs in every sport for as many as four
years duration. During that period, mass penalties also took
opportunities away from every member of 192 single sports teams.

By my estimates, more than 15,000 innocent student-athletes
lost more than 20,000 individual ellglblllty opportunities to
compete in the NCAA championships or in post-season football bowl
games. (See pages 8 and 9.)

The exact number of innocent student-athletes punished by
the NCAA between 1952 and 1991 can be argued but accepted rules
that knowingly and intentionally punish even one innocent student-
athlete for violations by others is wrong.

Please keep in mind that the national championships are the
most prestigious contests offered by the NCAA and the most
1mportant to the student-athlete. Nothing means more to them than
winning a national individual title or a national team
championship.




SUMMARY

Presently, there is much concern about the lack of Due
Process in the NCAA Enforcement Procedures. Most of this interest
is devoted to the treatment of those charged with violations, but
the protection of persons who are not charged with any violation
is even more important since 90% of those punished are innocent
athletes in the case of Institutional Penalties.

I feel the NCAA could and should make its penalties more
severe, but it should realize that protecting the rights of the
innocent is just as important as punishing the guilty.

As you vote on this issue, please remember that neither
coaches nor athletes are given an opportunity to vote on any
issues that govern the NCAA.

The United States is presently celebrating the 200th
Anniversary of its Bill of Rights. In a country that treasures
freedom, fairness, and a concern for the rights of its citizenry,
there is no place for a penalty system that intentionally punishes
the innocent in its educational institutions of higher learning.

Just last month, the NCAA News publication made the
following official statement. “The NCAA membership believes that
the current infractions procedures are fair to all parties. . .It
firmly believes that its enforcement procedures provide
significant administrative due process protections.”

Assuming that the NCAA complies with every procedure and
policy called for by Kansas Law and the United States
Constitution, penalties intentionally placed on the innocent make
a complete mockery of the fairness and justice called for by those
very procedures.

I am concerned about several of the Due Process requirements
Senate Bill 234 is seeking, because the NCAA will surely challenge
them and might cause the entire Athletic Associations Procedures
Act to be declared void by Court action on some insignificant
point.

Even if the Kansas bill only calls for the protection of the
participation rights of innocent student-athletes, thousands of
future student-athletes will benefit from your legislation.

It will cause the NCAA to completely revamp its policies
related to Institutional Punishment.

And it will be the greatest victory for fairness since the
NCAA Enforcement Program was initiated 40 years ago.

Your vote for this bill would put the NCAA in a real dilemma
for the only ones left for the NCAA to punish would be the guilty.




I hope your committee members will ask two questions of Judith
Sweet and Dick Schultz:

1. Do you believe that it is fair to punish innocent
student-athletes for the misdeeds of others?

Yes or No

2. If you say yes to the above, what do you plan to do
about it?




The NCAA published the Enforcement Summary, which was made available to
its member schools in the summer of 1991. The following charts were developed
from the information in that publication.

CHART |

Number Times Men's Individual Teams Declared
Ineligible for Post-Season Competition

1952-1991
Number Estimated Total
Times Number Athletes Number
Sport Punished On a Team” Disqualifications
Basketball 94 15 1,410
Football 72 91 . 6,552
Track & Field

Indoor 7 32 224
Outdoor 7 32 224
Baseball 4 29 116
Ice Hockey 3 30 90
Cross Country 2 13 26
Soccer 2 24 48
Wrestling 0 24 24
192 8,714

*Source_ NCAA News, May 1, 1991. Shown squad size is for the 1989-1990 school year. These figures
were used since | felt they would approximate squad sizes for the time frame of 1952-1991.

iy



CHART Il

Institutional Penalties
1952-1991
Loss of Eligibility to Compete In Post-Season Competition

Every Athlete in Every Sport

Number of Schools Duration of Penalty
10 Indefinite
3 4 years
1 3-/2 years
1 3 years
7 2 years
17 1 year
i 9 months
40 1.72 Average
Chart Il

Number of Student-Athletes Participating in an
NCAA Member Institution
In Its 8 Most Sponsored Sports

Sport Institutional Participants Squad Size*
Sponsorship :

Basketball 768 12,135 15
Tennis 675 7,410 10
Cross Country 674 9,342 13
Baseball 672 - 19,566 29
Golf 569 6,407 11

Track - Outdoor 554 17,850 32
Soccer 547 13,369 24
Football 524 47.828 91
TOTALS : 155,908 225

*Source NCAA News, May 1, 1991, rounded down to the next smaller number.

225 student-athletes x 40 disqualified schools x 1.72 average penalty duration = 15,480 institutional disqualifications
8,714 single sport disqualifications
TOTAL 24,194 student-athletes disqualified




Partial List of People or Organizations 10
Contacted One or More Occasions
Concerning Student-Athletes Rights

University of Kansas
Chancellor
Faculty Representatives to the NCAA
Directors of Athletics
Coaches of each sport
Big 8 Conference
Conference Commissioner
Faculty Representatives
Directors of Athletics
Track and Field Coaches
NCAA
President
Executive Directors Walter Byers and Richard Schultz
Governing Council of NCAA
Executive Committee of U.S. Track & Field Coaches Association
Track and Field Rules Committee
U.S. Track and Field Coaches Association
Selected college presidents
NCAA administrative staff members
Membership at national convention, amendments to constitution and enforcement procedures
Student-Athletic Advisory Committee
Other Organizations
U.S. Supreme Court: Every judge
US. Congress: all Senators and selected Representatives
Senate Commerce Committee
AAU Congressional Hearings
Amateur Athletic Union
The Athletic Congress
National Organization of State Universities and Land Grant Colleges
Association of American Universities
American Council on Education
U.S. Olympic Committee
Track and Field News
Sports lllustrated
“60 Minutes” television program
Knight Commission
Kansas State Senate
lllinois State House of Representatives
National Wire Services
Individuals
President of the United States
Howard K. Smith,Presidential Appointee to the NCAA-AAU-Olympic Investigating Committee
Presidents of colleges & universities placed on probation and having innocent student-
athletes punished with the loss of eligibility
White House staff members
Attorneys who expressed interest in the issues of the innocent student-athlete
Division | NCAA track & field coaches - National Questionnaires sent member schools

Influential sports writers



The University of Kansas

HOME OF THE JAYHAWKS

BOB TIMMONS, Head Track Coach ROOM 4, ALLEN FIELD HOUSE
THAD TALLEY, Assistant Track Coach THE UNIVERSITY OF KANSAS
GARY PEPIN, Assistant Track Coach Lawrence, Kansas 66044

ED ELBEL, Relays Manager . 913-864-3486

February 12, 1973

To: NCAA Governing Council & Infractions Comittee:

Sinee Track & Field at the University of Kensas was placed on probation last
August, we have been working contimuously in zn attempt to develop a Penalty
System that would penzlize only those persos guilty of infractions and not
punish innocent athletes, The views expressed herein are strictly those of
the Track Department and do not incorporate the ideas of other persons at the
University of Kansas,

This hes been done because of the realization that infractions by track coaches
caused our athletes, all innocent, to temporarily lose their right to compete
in the Indoor and Outdoor NCAA Track & Field Championships during the 1973 sea-
son. I know our actions were wrong and feel I should have been punished to the
extent of the infractions for which we were charged.

Even so, it is our sincere feeling that the NCAA should consider changing its
nresent Penalty System to one which is fair and equitable especially for those
persons the NCA4 owes its very existence -- the narticipating athletes. Guilty
parties whether employees of the Athletic Denartment, faculty, 2lumni, or ath-
letes, should be held responsible for their actions if properly informed before-
hand of NCAA rules and regulations, :

Enclosed is the sixth revision of ideas we hope you will review. These sug=
gestions are not in any way polished or complete but they represent an attempt
to present our thoughts and those of 83 NCAL track and field coaches who re-~
turned a questionnaire sent to all NCAA institutions this past Fall, 4 complete
composite of the cuestionnaire was compiled and the answers of the NCAA track
coaches to two nuestions are enclesed. I think these answers accurately express
the true feelings of most coaches relative to the matter of penalties as they '
" relate to athletes and coaches,

After making several attempts to get these ideas considered by the Big 8 Con-
ference and to sell our thougzhts to the United Stztes Track Coaches Association -
which met in Chicage on January 13th, we came to the conclusion that although
most people agree with our thouzhts about the present NCAL Penalty System, few
are concerned enouch to get personally involved.

As one would expect, coaches who follow NCAA rules aren't concerned about pen-
alties placed on other schools and coaches who have had their teams placed on
probation want to stay completely away fram involvement when the probation is
1ifted from their teams. The only persons disturbed enough about these policies
to act are those presently on probation and they are in no position to create
changes in ohilosophy. .

Kansas Relays T
1974 Relays— April 17, 18, 19, 20
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We came to the conclusion that by going through the nrescribed chain of command,
it would take at least a vear and possibly many years to bring about nolicy
changes on matters of infractions, We originally planned to attemot to achieve
our goals strictly through the rzgular chanmnels of the NCAA but this anoroach

hes been discarded because of the penalties placed on Centenary, New Mexico State,
Western Kentucky, and Howard University during this past January, It is our
understanding that in each school there were athletes who lost their eligibility
for NCAA Championship competition through no fault of their own.

In all likelihood some of the athletes representing these institutions are guilty
as charged but penalties placed on other athletes made us realize we can't wait
any longer to press for change. Presently, there are many athletes in our Nation
unfairly paying for the violations of others so we felt we must act immediately
if we are to help get relief for them, We are doing so.

The green enclosure contains several ideas which we feel would do much to prevent
future rules infractions. The present NCAA Manual which is 219 pages in length,
does not take up preventive measures. This aspect of the NCAA system needs to

be given much more attention.

Ye believe in most of the philosophies and majority of the principles of the
NCAA., However, we also feel it is our responsibility to strive to right what
we think is wrong. At this time, we have not completely decided on plans which
would help bring about a revision in the present NCAA Penalty System, but we
are certain we shall continue cur efforts until this has been achieved.

We look forward to hearing from you following your April meetings.

Sincerely yours,

Bob Timmons
Track Coach

BT:sp
Enc,

cc: Walter Byers, Executive Director, NCAA
Charles Neinas, Commissioner, Big 8 Conference
Raymond Nichols, Chancellor, Kansas University
Charles Oldfather, Faculty Representative, Kansas University
A. C. Lonborg, Interim Athletic Director, Kansas University

73/



ANSWERS TO TWO QUESTICNS BY NCAA TRACK COACHES

37, What are your feelings about the NCAA penalizing imccent athletes for in-

fractions someone else committed?

Answers: No answer = 3
Can?!t answer - 1

Bad deal,

I am completely against.

I suppose it is inevitable with the system we have. Faster enforcement
would be the answer and penalize those athletes involved plus obvious rule
violations by coaches which are flagrant and thoroughly committed,

How can you penalize outsiders?

No good.

Shows lack of true understanding,.

Against it - S,

Unfair but what else?

Poor practice,

lLaw says a person is not guilty unless proven S0 This should be the same
for our athletes. .

This is wrong,

Punish the guilty - 3

Punish the coach and institution = 1

I am unalterably opposed to this practice and further feel that the NCAA
has violated the Civil rights of athletes in the imposition of penalties,
Noble but misdirected effort to police itself,

I would rather see a guilty person go free than an imocent person get
penalized,

Don't agree.

The practice is ridiculous,

Definitely opposedo

It is absurd,

Unconstitutional,

This is wrong,. .

T think the institution and coaches of these athletes are to blame.

If you go with "bandits", solve it.

If a school is placed on probation some innocent athletes will be involved.
Not justified,

I don't endorse it, but have no good alternatives.

Should not h® pen,

Lousy practice on part of NCAA.

The innocent should not suffer at the expemse of the guilty.

It is completely incompativle with my philosophy of athletic competition,
Naturally unfair,

T feel it is unfair to coaches, athletes, and students.

The institution receives the penalty. If the athlete attends an institution
that violates the rule it is his responsibility.

Should not be done,

Negative.

Not good = 3.

Not fair, coaches and institutions should be penalized,

Unfair and unjust,

W
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It is extremely unfair,

Of course it is unfair but if you are going to play the game you must know
the rules,

I do not see how this can be avoided as long as the institution is
penalized.

Am opnosed.

Certainly unfair,

Definitely unfair,

I would have to see what proposals for a better system than present,
Absolutely ridiculous,

I'm against = 2,

It hurts the very people, we .as educators, want to help,

Penalize the offenders, but leave the innocents alone, Don't destroy an
entire athletic program because of an infraction by one coach or athlete.
Unfair and probably illegal if someone wanted to test it in the courts,
It is the only peualty that will force ccaches to follow rules.

Should not be cone,

Team - OK (the coach should be aware of his actions at all times concerning
the team). The team shouldn't be severely punished -- only the guilty
athletes - unless the infractionoccurs a second time - then set the whole
team down,

Very unfair,.

I disagree.

Sad, but the IChLA schools showed us a way to handle - they ignored the NCAA
on 2 occasions and finally won their point.

I feel that this is a shame and should not be tolerated.

Ridiculous.

I don't like to see this but there is a fine line between the athlete and
coach involved, I would like to see the athlete be allowed to transfer -
out of conference and not lose eligibility if he was innocent.

Do not agree,

It is not good tut verhaps necessary under the circumstances, Else one
may get involved with temure right to a livelihood, etc.

Allow them to transfer without loss of eligibility,.

Not right,

Not good.

A great injustice,

What can be done to penalize coaches for pe rsonally breaking NCAA Ruleg?

Answers: No answer = 7
Don't know = 2

I don't have a solution to the vroblem and I think that probably results
in the fact that the NCAA winds up penalizing innocent individuals and
innocent athletes because they can't answer the question either,

Salary cut = 3, 2

Loss of job for severe violations,

Loss of job for flagrant violationse

Set it up much like they do driver's permits, so many points off for each
infraction when a certain total is reached they are suspendede. -
Dismissal - L,

Suspension - L,

1
A .

[
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Depends on how severe the infraction.

Probation,

Reprimand - 2,

Suspend from recruiting,

Suspend from speaking,

The institution must take responsibility in the case of coaches violating
rules - 2,

The institution should reprimand the coaches involved,

Have the college censure, suspend, or penalize the guilty = 2.

Suspend - 2,

Dismiss = 3.

Fire them - 8.

Reduce their salary,

Cut their number of scholarships,

Censure to mandatory firing depending upon the severity of the penalty.

g ine, c}:astise , or require the institution to fire frequent violators.
ine -~ 4.

Follow the letter of the rules set by the NCAA,

Although my stand is admittedly on the idealistic side, I think the whole
scope of "penalties" ought to be reviewed, And to do that in order to

eliminate cheating, we must review the competitive structure within which

we operate, i.e. National Championships among teams could be done away with,
football polls forgotten about, etc. Thereby reducing the pressure under

which the coach must work to produce optional results. The scholarship
situation could be evened out too, in order to help the imbalance of cam-

petitiveness that currently exists,

A11 should be penalized to a varying degree for mmber of infractions, etc.
Should be spelled out,

Place on recruiting probation,

Publicly reprimanded.

Bar from employment for a period. .

Expel from coaching duties for a certain time,

Disqualify from national championship coaching one year/each violation.

Anything from verbal or written reprimand to forced resignation or firing
if violation is severe enough.

Professional censoring, preferably by one'!s peer coaches not by an
jnsensitive uninformed body prone to political hatchet worke

Dontt hire them, :

This would have to be a policy set up by each institution or conference,

Prohibit from recruiting,

Suspend from coaching but allow to assume other duties in the department

Limit new signees for a period of time,

Fire, Don't permit to coach in NCAA schools for a peried of time,

Better policing by conference.

1, Loss of coaching duties for 1 year,

2. Loss of participation in track, related events (meetings, clinics, etce)

3. Fine,

Replace thems

Reprimand school and let school take action. i

T believe that fines, suspensions, and, or, expulsions are the only answerss
The institution's administration should penalize the people who break rules,
and if they will not the NCAA will set up way. ‘

H3-15
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Fine up to expulsion.

Make the rules meaningful to today's life situation.

Bar him from NCAZ events, positions, benefitse.

Suspension from NCAA, 3

Strongest would be suspension for 1 year for flagrant or serious violations,

Fine him for violations - set his illegal recruits down for a seasonm, but

allow rest of teamto compete.

Public reprimand.

Institutional responsibility,

Salary cut = no increment.

Institution should bar from coaching for me year.

1, 1st time - warning,

2, 2nd time - disallow him to do any recruiting for aperiod of time - say
1l or 2 years,

3. 3rd time - put whole teamon probation as is done now.

Noted on their record - might penalize team but I'm not for it.

Restrict recruitinga

Limit recruiting - remove from nstional, league, committee, coaching

assignments for international and post season competition,

Bar them from coaching,

Cancellation of grants,

Only individual schools can discipline its coaches, recruiters, etc.

Stiff warning, if infractions are continued then fire coach,

i

W
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NCAA PENALTY SYSTEM

Penalize guilty varties for infracticns of NCAA Rules and Regulations,

The guiding concepts of American justice have been: first, to punish only those
responsible for their acts, and secondly, to make such punishment correspond as
near as is humanly possible with the violations,

The penalty system presently sanctioned by the NCAA usually fails to punish those
directly responsible for violations of NCAL rules; more important,the existing
system oftentimes penalizes totally innocent parties, usually college athletes,
In an attempt to make the NCAA penalty system more in keeping with fundamental
standards of fairness the following recommendations are made,

RECOMMENDED CHANGES IN THE PHTLOSOPHY AND POLICIES RELATED TO THE PRESENT NCAA
PENALTY SYSTEM. -

ie

A, Athletic Devartment

1, Those presently employed by the institution

a, Possible penalties
(1) Private letter of reprimand sent by the NCAA to the offender, the
President of the University, the Conference Commissioner, the Faculty
Representative, and the Athletic Director.
(2) Public letter of reprimand released to national wire services.

(3) Probation for one or more years.

(L) Bar the offender from NCAA events, All Star competition, special
international ceaching assigmments, etc.

(5) Fire

(a) Deduction from salary.

(b) Withhold salary increment,
(6) Restrict recruiting privileges.
(7) Suspend recruiting rights.

(8) Suspend from active narticipation in activities of the Athletic
Department with or without pay.

(9) If the violation is flagrant or a second major violation:
(a) Loss of job in that NCAA institution.

(b) Loss of job and not permitted to be employed by any NCAA
institution for a specific period of time.

(¢) Loss of job and permanent disbarment from employment in any
NCAA institution,
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2, Former emoloyees who have moved to and are nresently employed in another
NCaA institution.

a, Possible penalties
(1) Private letter of reprimand sent from the NCAA to the offender and
copies to the present and past president of his university, the
present and past conference commissioner, the present and past
faculty representative, and the oresent and past athletic director.
(2) Public letter of reprimand released to national wire services,

(3) Probation for one or more vears,

(L) Bar from NCAA events, All Star competitions, special interrational
coaching assigmments, etc,

(5) Fine.

(a) Deduction from salary.

(v) “Withhold salary increment.
(6) Restrict recruiting privileges.
(7) Suspend recruiting rights.

(8) Suspend from active participation in activities of the Athletic
Department with or without pay.

(9) If the violation is flagrant or a second major violation:
(a) Loss of job in that NCAA institution.

(b) Loss of job and not permitted to be employed by any NCAA
institution for a specific period of time.

(¢) Loss of job and permznent disbarment from employment in any
NCAA institution.

3. Past members no longer coaching.

a. Possible penalties
(1) Private letter of reprimand sent by the NCAA to the offender, the
President of the University, the Conference Commissioner, tlre
Faculty Reoresentative, and the Athletic Director,
(2) Public letter of renrimand released to national wire services.

(3) Restricted from any activities related to athletics in any NCAA
member institution.
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(L) Effective if and when he is hired by another NCAA institution:
(a) Probetion for one or more years.

(b) Bar from MCiA events, All Star competitions, special inter-
national coaching assigmments, etc.

(c) Fine
1) Deduction from salary.
2) Withhold salary increment.
(d) Restrict recruiting rights.
(e) Suspend recruiting rights.
(5) If the violation is flagrant or a second major violation:

(a) Prevent from rcturning to employment at another NCAA in-
stitution for a specified period of time.

(b) Permanent disbarment from employment at any NCAA institution.

B, University Administration and Faculty

1, Possible penalties

3o

be
Cs

de

€o

f.

~ivate letter of reprimand sent by the NC/A to the offender, the
President of the University, the Confersnce Commissioner, the Faculty
Representative, and the Athletic Director.
Public le tter of reprimand released to the national wire sérvices.

Probation for one or more years.

Prevent recruiting or participation in activities of Athletic
Department for a specified period of time.

Przvent participation in activities of Athletic Department permanently.
NCAA recommendation that the nerson be denied faculty rights and pri-
vileges as determined by the institution's President or appropriate
committee,

(1) Remove from faculty committees,

(2) Prevent from attending school activities not related to actual
departmental responsibilities.

(3) Fine
(a) Deduction from salary.

(b) "Hthhold salary increments.
(L) Loss of job if it was a flagrant or second major offense.
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Co Alumni or Representatives of Athletic Interests

1, Possible penalties

-

be
Ce
do

=

Private letter of reprimand sent by the HCAA to the offender, the
President of the University, the Conference Commissioner, the Faculty
Renresentative, and the Athletic Director.

Public letter of reprimand released to the national wire services.
Temporary disbarment from recruiting for a specified period of time,

Permanent disbarment from recruiting if it is a second major offense.

Permanent disbarment from any active association with any activities
related to athletics at that institution.

D. Athletes

1. Prospective Student-Athletes

Qo

High School and Junior College
(1) Possible penalties
(a) Private letter of reprimand sent by the NCAL to the offender,
the President of the University, the Conference Commissioner,
the Faculty Representative, and the Athletic Director.
(b) "ublic letter of reprimand released to national wire services.
(c) If violation is willful:

1) Partial or complete prohibition af athletic participation
at his intended institution, ‘

2) Probation for one or more years.
3) Partial loss of financial aid at any NCAA institution.

L) ¥ull loss of financial aid for certain period of time at
any NCAA institution,

5) Full loss of financial aid for duration of college career
at any NCAZ institution.

6) Partial loss of competition a2t any NCA4L institution.
7) Partiz2l er permanent disbarment from NCAA sponsored events.

8) Full and permanent loss of competition at any NCAA institution '
if violation is flagrant er a second major violation.




2. Athlete ®resently Participating in College Sports

a. Possible penalties
(1) Private letter of reprimand sent by the NCA. to the offender,
the President of the University, the Conference Commissioner,
the Faculty Renresentative, and the Athletic Director.
(2) Public letter of reprimand released to national wire services,
(3) If violation is willful:
(a) Probztion for one or more years.

(b) Partial loss of financial aid at any NCAA institution.

(¢c) Full loss of financial aid for 2 certain period of time at
~any NCAA institution.

(d) Full loss of financial aid for duration of college career
at any NCAA institution,

(e) Partial loss of competition at anmy NCAA institution.
(£) Partial or vermanent disbarment from NCAA sponsored events,

(g) Full 2nd permanent loss of comoetition at any NCAA in-
stitution if violation is flagrant or a second major violation.

3. Athlete Enrolled and Attending Class but Not Presently Participating
in College Sports

a., Possible penalties
(1) Private lester of reprimand sent by the NCAA to the offender,
the Presidsnt of the University, the Conferance Commissicner,
the Facul:r %eprecentstive, and the Athletic Director.
(2) Publis latiter of reprimand released to national wire services.
(3) If violation is willful:
(a) Probation for one or more years.

(b) Partial loss of financial aid at any NCAA institution,

(c¢) Full loss of finencial aid for a certain period of time at
any MCAA institution.

(d) Full loss of financial aid for duration of college career at
any NCA2 institution.

(e) Partial loss of competition at any WCAA institution,
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E. Institution

1. Possible penalties

8o

be

C»

de

€e

f.

Ee

h,

Jo

Private letter of reprimand sent by the NCaL to the President of the
University, the Chairman of the Board of Regents, the Conference Com-
missioner, the Faculty Representative, and the Athletic Director.

Public letter of reprimand released to national wire services.

Reduce number of scholarships or reduce the amount of money earmarlked
for scholarship in that sport for a certain period of time.

In the case of individual sports pemmit the athlete to compete but
not score points for his institution in NCA%4 Championship events.

Denial of the institution's team from being ranked in one or more
NCAA Championship events or in invitational and postseason meets
and tournaments,

Denial of the institution's receiving net monetary return from one
or more NCAZ Championship events or invitational postseason meets
and tournaments.

Denial of the institution's receiving net monetary return from one
or more television programs subject to the Association's control or
administration,

Denial of the institution's sharing cf television revenue from ccn-~
ference sources,

Fine the institution,

(1) If a fine is assessed against an institution the financial loss
should be impssed upon the sport(s) that caused the penalty in
the first place. In other words only the sport resoonsible for
the viclation should suffer from the penalty. It would be wrong
to reduce the budgets in those sports that had nothing to do with
the infraction, By using the tudget and expenditures incurred
from the previous year, these figures can easily be determined,

Suspend or terminate the institution's NCA4A membership if in the

opiniocn of the Council, it does not take appropriate disciplinary
action asainst any person associated with that institution who is
found guilty of NCAA violations.




METHODS THAT MIGHT HELP
PRIVENT NCAA RULES INFRACTIONS

If one of the major goals of the NCAA Governing Council is to prevent infraction
of NCAA rules then a much more corprehensive system than is now in use must be
instituted, Items similar to recommendations 1 through ), which follow will do much
to help prevent infractions of rules.

Reccrmendations to the NCAA Concerning Methods It Might Consider Using To Prevent
Infractions of Tts Rules

1. Require that each NCAA member institution furnish the latest edition of the
NCAA Manual to each member of the coaching staff every year.

A, Request that it be studied.

Be Each coach should sign a master card furnished by the NCAA which will in-
clude the signature of every member of the Athletic Department of that in-
stitution. The card should state that he has received a copy and has read
the latest NCAA Manual,

(1) This procedure will cause most coaches to become familiar with the
rules, No coach can blame someone else for not being aware of the rules,

Co Athletic directors should be responsible for collecfing the signatures of
each employee and filing a form card supplied by and filed in the NCAA office.

2. Encourage the Alumni Association of each member institution to dispense rules
compiled by the NCAA relating to recruiting and financial aid to each of its
members. If these rules are brief and clearly written so they are easily
understood most Alumni will try to conform to them. It might be of benefit
to indicate possible institutional penalties that could befall an 1nst1tution
because of rules infractions caused by Alumni,

I feel a persuasive letter sent to the Alumni Association Offices by the NCAA
and/or a personal contact made by the faculty representative would find its
Alumni Association receptive to placing the NCAA recruiting policy form and
accompanying letter in one of its anmual mailings to alumni members.

3o Require recruits or prospective student-athletes be furnished with a form
published by the NCAA which clerrly states all rules that anply to recruiting,
eligibility, and financial aid plus possible penalties for rules infractions,
This should be done when the prospective student becames a prospective student-
athlete, (See NCAA Manual, Page 30, 0,I. 100 (a) 1972-73. stated below.)

"A prospective student becomes a prospective "student-athlete" (ieee,
matriculation is considered to have been solicited) if a member of the
athletic staff or other representatives of athletic interests: (1) provides
transport:tion to the prospective student to visit its campus; (2) enter-
tains the prospective student in any way on the campus exceot the institution
may make available to the prospect a complimentary admission to an athletic
contest; (3) initiates or arranges a telenhone contact with the prospective
student or member of his family (or guardian) or a prospective student on

its campus."
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A, Return card.

(1) States that the rules have been read by orospective student-athlete and
his perents or guardian., Athlete and parents sign card.

(2) File in that institution's Department of Atnletics.

Bo The NCAA should encourage each State High School Activities Association to
publish recruiting and eligibility rules in one of its annual publicationse
Also send this information directly to the principal of each high school and
to the Director of Athletics of each junior college in the naticn, Suggest
that each coach read the rules and then post the rules on a bulletin board
so that the athletes can become familiar with the rules.

Ls Require each NCAA member institution to provide each particivwating student-
athlete with a copy of the NCAA rules that apply to the athlete and his sport.

A, Areas of Coricem
(1) Eligibility
(2) Financial Aid
(3) Penalties
B. Request that the rules be read and studied.

- Co Require that each sthlete sign a2 form card and file it in the office of the
Director of Athletics in September of each year,

(1) Card states the athlete has read the rules,
(2) Athlete signs the card,

(3) Athletic Director responsible to keep the cards on every athlete on
file each year,



Committee releases entorcement-review report

. Ae report of the Special Commiit-
tee to Review the NCAA Enforcement
and Infractions Process:

The Special Committee to Review
the NCAA Enforcement and In-
fractions Process was appointed in
April 1991 to examine the enforce-
ment procedures to ensure that this

important function of the Associa-
~ tion is effective, timely and
© (consisteny) Its establishment was

.~ initilated by NCAA Executive Di-
» rector Richard D. Schultz a year
., earlier in a document outlining his
~ goals for 1990-91. which were ac-
- cepted by the NCAA Executive
- Committee in its August 1990 meet-
~._ Ing.
Specifically, the special commit-
tee’s charge, as extended by the
“ executive director. was as follows:
.. “Conduct a thorough review of the
~ enforcement and infractions process,
- including (a) the investigative proc-
“ess by the enforcement stalf: (b) the
. function of the Committee on In-
fractions, including the hearing proc-
. ess and the method used to
determine penalties if guilty, and (c)
the release of information to the
public regarding sanctions and the
conduct of press conferences at in-
3.+ stitutions announcing sanctions. The
~.. purpose of the review is to make
sure that the process is being
handled in the most effective way.

thatTajrprocedures are guaranteed,

that penalties are and

¥ to determine ways to

reduce the time needed to conclude

the investigation and the infractions

process, and to determine if there

can be innovative changes that will

.. make the process more positive and

understandable to those involved
M and the general public.”

The special committee attempted

»  to accomplish two important objec-

tives in its resultant study and rec-

L ommendations: maxnmuzm

to institutions and individuals ac-

cused of wrongdoing, while pre-

serving the effectiveness of the

Association’s ability to investigate
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ditiously in infractions cases.
The special committee
The special committee comprised

the following individuals: Rex E.
Lee, president of Brigham Young
University and former U.S. solicitor
general, chair; Warren E. Burger,
former Chief Justice of the United
States: Reuben V. Anderson of Jack-
son, Mississippi, a former state su-
preme court judge; Paul R. Verkuil,
president of the College of William
- and Mary and former dean of the
Tulane University law school: Char-
les W. Ehrhardt. professor of law
and faculty athletics representative
at Florida State University: Becky
R. French, university counsel at
North Carolina State University;
Benjamin R. Civiletti of Baltimore,
Maryland. former attorney general
of the United States; Charles Ren-
frew of San Francisco, California,
vice-president. legal, for Chevron
Corporation, a former Federal dis-
trict judge and a former deputy
U.S. attorney general: Philip W.
Tone of Chicago, lllinois, a former
Federal district judge and former
Federal appeals court judge. and
two current members of the NCAA
Council. Charles Cavagnaro., direc-
tor of athletics at Memphis State
University, and William M. Sangs-
ter, director of international pro-
grams and faculty athletics
representative at Georgia Institute
of Technology.

The work of the

special committee

The special committee conducted

five meetings during the course of
its work — Mav 29, June 30-July 1,
July 26-27. September 5 and Octo-

of privacy, fact-linding or justice.

Proposed infractions process changes

Recommendation

® The comrhittee recommends that a member of
the NCAA enforcement staff personally visit the
institution’s chief executive officer with a letter of
preliminary inquiry in hand.

INITIAL NOTICE

© Upon receiving or uncovering information about
possible rules violations, the NCAA merely sends a
letter of preliminary inquiry to the school suspected
of a violation. This letter does not describe the
nature of the possible violation and often does not
identify the sports program that is involved.

TAPE RECORDINGS

® All interviews must be tape-recorded and tapes
will be provided to involived parties.

® Interviews are tape-recorded, but the tapes are
available for review only by involved parties.

SUMMARY DISPOSITION

® The committee recommends joint investigation
by the institution and NCA A staff of possible major
violations. If the institution and/or individuals
affected and NCAA enforcement staff stipulate to
ﬁndmgs and pcndlncs. the Committee on Infractions
q nhout a hcann y

T THEARING OFFICER  — =
® The Committee on Infractions makes findings |

© The committee recommends that in cases in-
volving major violations not resolved by the summary
disposition process, a hearing officer, probably a
Federal or state court judge or other eminent legal
authority, would make findings of violations and
would recommend penalties for consideration by
the Committee on Infractions.

© The committee recommends that hearings be
open to the public (with the exception of delibera-
tions), except for good cause shown in the interests

© The committee recommends that tfanscripts of
hearings be provided to all involved parties and be

- made available to the extent possible to the public.

TRANSC

©The NCAA .enforcement staff conducts an
independent investigation of the alleged wrongdoing
and the institution often initiates a separate investi-
gation of its own. A hearing then is conducted before
the Committee on Infractions, usually several months
dftcr the NCAA mumlcd |ts mvesugatxon

and imposes penalties, subject to appeal to an
NCAA Council subcommittee.

OPEN HEARING

@ Hearings are closed.

© Transcripts are not made available to any party
or the public. Tape recordings are maintained by the
NCAA for review by affected parties,

APPEAL PROCESS

@ The Committee on Infractions considers appeals
of findings and determines penalties; if the committee
increases the penalty recommended by the hearing
officer. a special appellate committee will consider
appeals of such actions.

© The infractions committee’s findings and penal-
ties are subject to appeal to the appropriate steering
committee of the NCAA Council.

PUBLIC REPORT

© The committee recommends that the hearing
officer or the committee acting on an appeal make a
public announcement of infractions cases that
includes a more ample statement of reasons for
aCliGns taken.

® Infractions reports are prepared by the Com-
mittee on Infractions.

In addition to these recommendations, the special
committee suggested the following change in re-
sponsibility for the NCAA Committee on Infractions:

The committee believes the duties of the Commit-
tee on Infractions should include:

1. Supervise summary disposition process and
review penalty agreements;

2. Consider appeals of findings; institution,

viduals or enforcement staff can appeal;
3. Assess penalty after receiving recommenda-

tion from hearing officer, and
4. Monitor entire enforcement procedure.

LEGISLATIVE REQUIREMENTS
Procedures requiring an open hearing and a
hearing officer would require NCAA Convention
action. Most of the remaining recommendations
may be implemented by the NCAA Committee on
Infractions or NCAA Council to supplement or
replace current procedures.

ber 16.

In certain of its meetings, the
special committee consulted in per-
son with invited individuals to ob-
tain their views of the issues being
considered by the special committee.
Included in this category were Tho-
mas C. MacDonald Jr, a Tampa,
Florida, attorney who has served as
counsel for the University of Florida;
Jerry Tarkanian, head men’s bas-
ketball coach at the University of
Nevada, Las Vegas; D. Alan Will-
iams, University of Virginia, current
chair of the NCAA Committee on
Infractions; Frank E. Remington,
University of Wisconsin, Madison,
a former chair of the infractions
committee: Beverly E. Ledbetter,
Brown University., and Milton R.
Schroeder. Arizona State University,
current members of the infractions
committee, and S. David Berst,
NCAA assistant executive director
for enforcement.

In early summer, invitations were
extended to the general publicand a
cross section of the constituencies in
college athletics to participate in a
public hearing and to express their

views regarding the NCAA's en-
forcement and infractions process.
The hearing was held in conjunctlon
with the special committees July
26-27 meeting in Washington, D.C.

At that meeting, the special com-
mittee heard from the following
individuals: Britton B. Banowsky,
assistant commissioner and legal
counsel, Southland Conference; J.
Steven Beckett, attorney, Cham-
paign, Hlinois; William C. Carr 11,
vice-president, GNI Sports, Inc.,
Charlotte, North Carolina (former
athletics director, University of Flor-
ida); Collegiate Commissioners As-
sociation officers Thomas C.
Hansen, commissioner, Pacific-10
Conference, and Thomas E. Yeager,
commissioner, Colonial Athletic
Conference; Bill Curry, head foot-
ball coach, University of Kentucky;
James E. Delany, commissioner,
Big Ten Conference; Vincent J. Doo-
ley, director of athletics, University
of Georgia; George H. Raveling,
head men’s basketball coach, Uni-
versity of Southem California, and
member of the board of directors of
the National Association of Basket-

ball Coaches, and Michael L. Slive,
comrmissioner, Great Midwest Con-
ference.

The special committee also re-
ceived a number of written submis-
sions during its work, including
specific suggestions from Stanley
O. Ikenberry, president of the Uni-
versity of Illinois System; Morton
W. Weir, chancelior of the University
of Illinois, Champaign; Congress-
man Tom McMillen (D-Maryland),
and George H. Gangwere, now re-
tired after years as the NCAA's
general counsel.

Findings

During the course of its study, the
special committee made certain find-
ings that formed the basis for its
recommendations (detailed later in
this report). Among them:

©The conduct of the NCAA's
enforcement and infractions process
has been, since its inception 40 years

ago, a serio flort to achieve,
and (quitably) compliance
with NCAA principles and regula-
tions. The Association, its member-
ship and its Committee on
Infractions through the years are

entitled to appreciation and
for having the willingness to ¢.
lish a system by which the member
institutions can police themselves in
their intercollegiate athletics activi-
ties. That continued self-enforce-
ment is essential to successful
compliance. Similarly, the special
committee wishes to acknowledge
the quality and credibility of the
efforts of both the Committee on
Infractions and the enforcement
staff. The Association has a consis-
tent history of willingness to review
and adjust its enforcement and in-
fractions procedures in an effort to
improve those procedures. In this
spirit, the special committee believes
that the process can be improved
further and enhanced in the areas
reflected by the recommendations
of this report.

@ The process must be procedur-
dllyq expedmous as possnble
and cffective in uncovering and

correcting wrongdoing while af-
fordingprotectign»{o in-
stitutions and individuals. In this
respect, the existing distinction be-
tween major and secondary viola-
tions is appropriate and useful in
processing and resolving infractions
cases.

@ The U.S. Supreme Court has
determined that the NCAA isnot a
state actor for purposes of the Four-
teenth Amendment to the U.S. Con-
stitution. Nevertheless. the special
committee is of the view that the
NCAA, in the interest of its
members and in its own interest,
should afford procedural sSy
protections. These proteciions
should be provided and adminis-
tered by the NCAA itself, in order
to assure uniformity across all
member institutions and all parts of
the nation. Also. it is essential, in
the special committee’s view,
the identification and correctic
NCAA rules infractions remain a
cooperative, joint effort, involving
both the Association and also the
affected member institutions.

Tie - *
{With this report is & statement

regarding the NCAA enforcement
procedures vis-a-vis components of
due process. See page 13)
Recommendations

Effectively improving the s)
will require both structural
procedural changes. The speciat
committee’s specific recommenda-
tions, which will be reviewed by the
NCAA membership and then sub-
mitted to the NCAA Council and
the NCAA Presidents Commission
for approval and any necessary mem-
bership action, are as follows.

e Enhance the adequacy of the
initial notice of an impending
investigation and esssure a per-
sonal visit by the enforcement
staff with the institution's chief
executive officer.

Among the problems the special
committee identified are the inade-
quacy of the initial notice of an
impending investigation and the
desirability of affirming a spirit of
joint investigation by the NCAA
and by the institution. The most
effective investigations are those
characterized by cooperation, rather
than adversarial positioning, and
the initial steps in the investigative
process are pivotal in establishing
the appropriate relationship.

The special committee is con-
vinced that in the vast majority of
instances, the institutions affected
are as vigilant in their attempts to
determine the truth as is the NCAA
enforcement staff. Joint investiga-
tive efforts, involving the coopera-
tion of both the Association and the
institution, benefit all parties and °
speed the process. In those cases

See Enforcement review, page I3
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that do not fit this pattern, however,
the enforcement staff should retain
the option of abandoning a joint
investigation and proceeding on its
own to the extent required by the
needs of the case. In light of the
greatly increased cooperation cur-
rently being exhibited by institutions
in the enforcement process, however.
it is desirable to pursue the benefits
of joint investigation whenever pos-
sible.

Toward that end. the special com-
mittee recommends that instead of
simply sending a preliminary letter

_of inquiry to an institution. the

enforcement staff personally should

“. visit the institution’s chief executive

officer with the preliminary notice
in hand in each major case as de-
fined in NCAA legislation. Further,
the letter should provide some indi-

.. cation of the nature of the potential

violation and the portion of the

* athletics program where the poten-
-tial violation occurred. The staff
“thus would advise the chief executive

officer of its intention to work with
the institution in a joint investigation
unless the staff did not believe that a

_ joint investigation would be appro-

priate in that instance, in which case
it would so inform the institution
and state its reasons for that posi-

" tion. This in-person visit also would

provide an opportunity for discus-
sion of procedural matters, alterna-
tives for disposing of the case and a
time frame.

Using in-person delivery of the
preliminary letter as the occasion to
discuss the matter with the NCAA's
representatives also should assure
that the institution receives a more
informed view of the inquiry than it
now receives in a brief written notice.

e Establish a “summary dispo-
sition” procedure for treating ma-
jorviolations at a reasonably early
stage in the investigation.

One of the most serious problems
identified by the special committee
is the period of ume that {izquently
elapses from the beginning of an
investigation of a major violation
by both institution and the NCAA
enforcement staff, to the hearing
before the infractions committee
and the subscquent imposition of
sanctions. The special committee
believes there is a need to speed the
process and assist institutions in
resolving matters without an ex-
tended period of adverse publicity
and a considerable commitment of
institutional time, attention and
resources.

Frequently, all parties are in agree-
ment at a fairly early stage of the
investigation as to the facts. When
this is the situation in the case of
secondary violations, there is no
reason to hold a hearing, and the
case is quickly resolved by the en-
forcement staff in accordance with
established guidelines and proce-
dures.

Agreement as to the facts and an
opportunity for an expeditious res-
olution also should be available in
the case of major violations. The
special committee recommends that
a “summary disposition” procedure
be establishéd for treating major
violations. This, in essence. would
be a negotiated agreement by which
the enforcement staff’s preliminary
findings would be provided directly
to the involved institution’s chief
executive officer, who could agree
at that point to negotiate mutually
acceptable findings and remedies.

In these cases. the assistant executive
director for enforcement would be
empowered 10 enter into a summary
disposition with any or all parties
involved in the case at any time after
the preliminary inquiry has begun,

subject to general guidelines estab-
lished by the infractions committee.

Specifically, the staff would share
with the chief executive officer its
information regarding rules viola-
tions. If the chief executive officer
concurred. an agreement would be
reached regarding the statement of
fucts and a proposed penalty (the
latter to be approved by the infrac-
tions committee), and the agreed-
upon summary disposition would
end the matter. In most cases, it is
anticipated that the time necessary
to conclude this procedure would
not extend beyond three or four
months. When the circumstances of
the case and the agreed-upon dispo-
sition of the matter are beyond the
authority granted by the infractions
committee to the enforcement staff,
the case would move into the regular
infractions process. In cases in which
all involved parties do not agree to
the summary disposition of the case,
the regular infractions process would
be available to those who are not in
agreement (it being understood that
the agreed-upon disposition would
be available for those parties who
arc in agreement).

In order to provide appropriate
oversight of the summary disposi-
tion procedure, the agreed-upon
sanction(s) would be subject to ex-
peditious review by the infractions
committee for the purpose of deter-
mining whether the penalty is con-
sistent with guidelines.

e Liberalize the use of tape re-
cordings and the availability of
such recordings to invoived par-
ties.

A persistent problem is the lack
of access to evidence held by the
opposing side in an infractions case.
The special commitiee is encouraged
by the fact that the infractions com-
mittee has recommended a liberali-
zation of the tape-recording
procedure for action at the 1992
Convention, but in the interest of
openness, it believes that additional
steps chouid be taken in this regacd.

The special committee recom-
mends that as a condition of using a
pre-hearing statement from any wit-
ness, any interview with that witness
must be tape-recorded, and the en-
forcement staff must disclose the
existence of the tape recordings on
or before the date on which the
official letter of inquiry is issued
that states the basis upon which the
allegations are made. Upon a show-
ing that a tape-recorded statement
could not be obtained (e.g., witness
refusal) other “best evidence avail-
able” statements (c.g.. signed state-
ments, interview memos) would be
admissible in a hearing. Under any
circumstance, a witness would be
permitted to appear in person at
any hearing at which the witness’
statements are to be used.

The tapes and other evidence
would be “discoverable™ by any
person or institution having an ac-
tual stake in the outcome of the
case; however. the enforcement staff
would be permitted to request a
protective order (from the hearing
officer, as identified in a subsequent
recommendation) in appropriate
cases in which disclosure may be
detrimental to the institution or
may jeopardize the investigation.
Finally, institutions or individuals
also would be permitted to submit
affidavits in support of their posi-
tions.

The special committee believes
that the liberalized use of tape re-
cordings and the emphasis on dis-
covery would benefit both the staff
and those subject to inquiry by
enhancing the reliability of the evi-
dence and by allowing expeditious
sharing of the facts of the case.

In the last 20 years, the concept
of due process in the administra-
tive setting has undergone sub-
stantial change. With Goldberg
v. Kelly, in 1970, the Supreme
Court set detailed standards for
determining when there were
sufficient procedural ingredicnts
to satisfy due process. Many
informal government functions
and programs never provided
the full panoply of Goldberg
ingredients, and with Mathews
v. Eldridge, in 1976, the Court
recognized that it must balance
government and private interests
before deciding whether a par-
ticular government program sat-
isfied duc process standards.

The NCAA, which, as a pri-
vate association, is not even re-
quired by the Constitution to
provide due process, has been
responsible in its enforcement
and infractions process to the
standards of earings estab-
lished by the Supreme Court. Of
the 10 procedural ingredients
identified in Goldberg, the
NCAA traditionally has pro-
vided at least seven. One of the
three remaining ingredients

Although the United States
Supreme Court determined in
the Tarkanian case that the
NCAA is not a “state actor™ and
therefore is not subject to the
due process clause of the Federal
Constitution, NCAA enforce-
ment regulations contain a multi-
tude of traditional due process
protections. Some of the most
important are the following:

® The institution is formally
advised of any preliminary in-
quiry into its athletics policies
and practices.

@ The institution’s representa-
tive may be present at all on-
campus interviews of enrolled
student-athletes or athletics de-
partment staff members.

e Throughout the entire en-
forcement procedure, individuals
and institutions are entitled to be
represented by legal counsel.

® There is in general a four-
year statute of limitations con-
cerning alleged violations that
may be processed.

® If after preliminary investi-
gation the NCAA enforcement
staff determines that an allega-
tion or complaint warrants an
official inquiry, the institution’s
chief executive is formally ad-

Statement on due process

‘berg than did the informal ad-

Current NCAA

due process protections

" the development of its response.

_advise potentially affected stu-

(cross-examination of adverse
witnesses) is simply beyond the
NCAA's power to ensure since,
as a private association, it lacks
subpoena power. Thus, even un-
der Goldberg'sdemanding stand-
ards, the NCAA hearing process
arguably failed only to meet two
ingredients (adequacy of notice
and statement of reasons). This
comes closer to satisfying Gold-

ministrative process of many
Federal agencies in the 1970s.
Certainly, the NCAA process
would meet the standards im-
plicit in the Mathews balancing
test.

Under the new process recom-
mended by this special commit-
tee, the NCAA enforcement and
infractions program should sat-
isfy whatever procedural chal-
lenges might be posed under any
reasonable set of due process
standards applicable to the world
of administrative decision-mak-
ing, whether emanating from
Goldberg v. Kelly, Mathews v,
Eldridge or state constitutional
law.

vised of such inquiry, including
the details of each allegation.

© The institution is advised of
all individual witnesses and in-
formation upon which the staff
intends to rely and has the right
to interview those witnesses.

© The primary NCAA investi-
gator is made available to the
institution on request to discuss

e [nstitutions are required to

dent-athietes or institutional staii
members of allegations related
to them, and to provide such
individuals with the opportunity
to submit information, to be
represented by personal legal
counsel and to appear before the
Committee on Infractions.

@ Information from confiden-
tial sources may not be consid-
ered by the Committee on
Infractions.

© The proceedings ‘of the Com-
mittee on Infractions are tape-
recorded.

® The burden of proving alle-
gations rests with the NCAA
enforcement staff.

® Actions of the Committee
on Infractions are by majority
vote,

e Use former judges or other
eminent legal authorities as hear-
ing officers in cases involving
major violations and not resolved
in the “summary disposition” proc-
ess. )

The special committee believes
there is a widely held perception of
inadequate separation of the func-
tions between the enforcement staff
and the ultimate decisional authority
(i.e., the perception is that the in-
fractions committee serves as the
prosecutor and judge under the
current system). The use of an inde-
pendent jurist would enhance the
public’s perception oflfg :
confidence in the system.

The special committee recom-
mends, therefore, that in cases in-
volving charges of major violations
not resolved by the summary dispo-
sition procedure, a hearing officer

be used to review stipulated facts,
resolve factual issues that are in
dispute and recommend an appro-
priate disposition to the infractions
committce. The recommended dis-
position would be based on infor-
mation discussed in the hearing and
an independent review of past cases.
The hearing officer preferably would
be a former Federal judge, state
court judge, or other eminent legal
authority or person of stature whose
integrity and impartiality are beyond
question.

It is not intended that the use of
an independent hearing officer
would make the process more ad-
versarial; indeed, the special com-
mittee believes that hearings
essentially would be conducted as in
the past, except that an experienced
legal expert who is not connected

with the NCAA in any way v
determine the facts in a case anu
make findings. Such individuals are
trained in weighing conflicting evi-
dence, judging credibility and deter-
mining whether the burden of proof
has been satisfied. A pool of such
individuals, trained to make certain
that they have sufficient background
in NCAA regulations, would be
necessary to assure the availability
of a sufficient number of hearing
officers. The special committee re-
commends that the NCAA Admin-
istrative Committee, consisting of
the five elected NCAA officers and
the executive director, be responsible
for selecting and maintaining the
pool of hearing officers.

e Hearings should be open to
the greatest extent possible.

In general, the special committee
prefers that all hearings in the
NCAA infractions process be open,
with the exception of deliberations.
It should be emphasized that the
committee is closely divided on this
issue, but the majority holds a
general preference for open hearings
unless the hearing officer determines
that a portion or portions of the
proceedings, in the interest of pri-
vacy, fact-finding ahould
be kept confidential for good cause
shown (e.g.. information pertaining
to test scores, drug use, medical
records).

Another factor supporting open
hearings is the committee’s position
regarding the availability of tran-
scripts of hearings, set forth in a
subsequent recommendation in this
report.

Any interested party could be
represented by legal counsel before
the hearing officer and at all relevant
stages of the proceedings. as is the
case now.

e Provide transcripts of ¢
fractions hearings to approp.
involved parties.

The special committee recom-
mends that tapes or transcripts of
open infractions hearings be sent
upon request to parties named in
the case and to the involved institu-
tions under circumstances providing
protection of confidentiality of ap-
propriate information. In add’
anyone interested would be ¢
ted to purchase a tape or trans. _ .
of the open hearings when the case
has been concluded.

The committee believes that the
sharing of tapes, transcripts or other
records of enforcement proceedings
would enhance the spirit of cooper-
ation that is growing in the mem-
bership. Concerns regarding such
tapes or transcripts becoming avail-
able to others (e.g., the news media)
are, in the special committee’s opin-
ion, outweighed by the benefits that
can accrue in a more cooperative
procedure.

e Refine and enhance the role
of the Commiitiee on Infractions
and establish a limited appellate
process beyond that committee.

The present appellate process, in
which the infractions committee
decision is subject to appeal to the
appropriate steering committee of
the NCAA Council, is largely inef-
fective.

Therefore, the special committee
recommends that a special review
body of three to five members, the
majority of whom would be repre-
sentatives of NCAA members insti-
tutions and conferences, be
appointed to serve as the appellate
group to consider appeals of in-
creased penalties only. The appellate
process would be available only in
instances in which the Committee
on Infractions has increased a pro-
posed penalty. The facts in the case

See Enforcement review, page 14
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would be frozen, and the appellate
body would have.the option of
affirming the Committee on Infrac-
tions® penaity or decreasing it.

Thus, the infractions committee
no longer would serve as the hearing
panel to determine the facts in a
case. That would be the role of the
hearing officer as noted above. The
committee could set aside a factual
finding by the hearing officer only
on a “clearly erroneous” standard.
The committee's role would be rede-
fined as that of supervising the
summary disposition process (i.e., it
would review the penalty agreement
and approve it, unless it found the
proffered penaity to be demonstra-
bly inconsistent with NCAA rules
and/or contrary to the interests of
the Assouiauo ); it would consider
appeals of fin ings made by, and
assess penaltic after receiving the
disposition rect nmendation of, the
hearing officer, and it would monitor
the entire enforcement system. The
committee's role would be refined
and enhanced because the commit-
tee would remain responsible for all
portions of the enforcement and
infractions process, and it would do
so without the burden of also filling
the role of fact-finder.

o Adopt a formal conflict-of-
interest policy.

The special committee recom-
mends that a conflict-of-interest
policy be adopted formally. This
would require simply an identifica-
tion of the circumstances in which a
member of the enforcement staff
would not be permitted to be in-
volved in a given case.

o Expand the public reporting
of infractions cases.

The special committee recognizes
that the perception of the infractions
process is a major problem. It be-
lieves that the Association should
do everything possible to enhance
the reporting of information to the
public and the news media regarding
the reasons for actions taken in
infractions cases. The committee’s
recommendation regarding open
hearings would assist in this regard.

The NCAA also should do more
to inform the public and the media
of the fact that the enforcement and
infractions process is established,
maintained and strongly supported
by the member institutions them-
selves. ‘

Accordingly, the special commit-
tee recommends that public an-
nouncements of infractions cases
include a more ample, but clear and
concise, statement of the reasons
for the actions taken. It believes
that many of the steps recommended
carlier will further enhance the na-
ture and completeness of the infor-
mation,

© Make avallable a compillation
of previous commiittee decisions.

One important feature of the
enforcement and infractions system
should be the availability of com-
plete and comprehensive informa-
tion as to past infractions cases and
actions of the infractions committee.

The special committee recom-
mends that a publication or other
type of document be developed that
compiles such information and that
it be made available as a reference
for institutions and individuals in-
volved in infractions cases.

® Study the structure and pro-
cedures of the enforcement staff,

The NCAA enforcement staff

should be responsible directly to the
NCAA executive director and,
through the executive director, to
the NCAA Executive Committee,
as prescribed in existing NCAA
legislation. The NCAA administra-
tion should study carefully the en-
forcement staff structure, qualifica-
tions and procedures in light of the
recommended changes in the proc-
ess. It also should study the alloca-
tion of resources to the enforcement
effort.
¢ implementation

- The NCAA approval mechanism
is such that certain of the special
committee’s recommendations can

be effected upon approval by the
NCAA Council, while others will
have to await & membership vote at
the appropriate NCAA Convention.
That is incvitable in the Associa-
tion's procedures, all of which are
designed to protect the legislative
interests of the member institutions.

The special committee urges that
its recommendations be imple-
mented as soon as is praticable
under NCAA procedures. In pend-
ing infractions cases, involved par-
ties should be permitted to avail
themselves of the proposed changes
in procedures to the extent possible

Enforcement panel

under NCAA legislation, ()lhcrwisé,i;‘ 5

it is the special committee’s belief™
that the current process, modified.
as appropriate by the Council under
its existing authority, should apply
to those cases currently in process.
This should not cause undue con-
cern on the part of an involved
member institution. Such institution
should not be permitted to use the
pendency of new procedures as a
means of delaying the effective con-
duct of the process during this in-
terim period. The new procedures
should apply to cases that are com-
menced after each such procedure is
put into effect.

Continued from page'1

Other recommendations include:

@ [nitial notice: A member of the
NCAA enforcement staff would
meet personally with the institution's
chief executive officer to give notice
of a preliminary investigation. “This
reflects the view that there should
be continuing dialogue between the
NCAA and the institution,” Lee
said.

e Tape recordings: Interviews
with witnesses would have to be
tape-recorded, and the recordings
would be provided to involved par-
ties.

© Transcripts: Transcripts of hear-
ings would be provided to all in-
volved parties.

® Appeal process: The NCAA
Committee on Infractions would
consider appeals of findings, would
continue to determine penalties and
would oversee the entire process. A
special appeals committee would be
created to consider appeals in cases

NCAA Executive Director Ri-
chard D. Schultz discusses the
special committee’s recommen-
dations

in which the Committee on Infrac-
tions increases a recommended pen-
alty.

e Public reports: Announce-
ments of infractions cases would
include a more detailed statement

of reasons for the actions taken.

“The NCAA approval mecha-
nism is such that certain of the
special committee’s recommenda-
tions, such as those concerning in-
vestigative  procedures,  tape
recordings and transcripts, can be
effected by the NCAA Committee
on Infractions or the Council in
advance of any NCAA Convention
actions,” Schultz said.

Other changes, such as those in-
volving open hearings and the use
of hearing officers, may require
legislation, he said.

Lee said the proposed changes
could only strengthen the Associa-
tion’s position on due process chal-
lenges. He said the existing structure
already satisfies Federal due process
criteria, even though the NCAA, as
a privale organization, is not re-
quired to meet those criteria. The
committec’s report includes as an
appendix a statement on due process
considerations.

{




February 19, 1992

STATEMENT OF CLIFFORD A. WILEY
TO THE FEDERAL AND STATE AFFAIRS COMMITTEE OF THE
KANSAS HOUSE OF REPRESENTATIVES

Good afternoon ladies and gentelman, members of the Committee, my
name is Clifford A. Wiley, and | am here to speak on behalf of Senete Bill
234

| believe the time has come for the enactment of legislation of this kind.
One of the most cherished concepts in our society is that of fundamental
fairness, and | can think of few avenues to protect that concept than the
right to due process. This right is not available to student athletes who
participate in sports at schools that belong to the National Collegiate
Athletic Association and other college sports governing bodies, except in
those states that have passed due process laws such as the one proposed
here.

My attachment to this issue is not simply as a bystander. After a
successful high school track career, | was offered and accepted an athletic
scholarship to the University of Kansas. When | left Baltimore, Maryland to
enroll at the University in the fall of 1974, my goals were simple, to
become the first member of my family to attend college and earn a degree,
and to fulfill my athletic potential.

| considered my freshmen year a successful one; | was a Big Eight
champion indoors and an N.C.AA. All American outdoors. While my first
year was a difficult one academically, | was progressing towards
graduation.

My second year was not so nice. As in my freshmen year, | received a sum
of money from a federal financial aid program, then known as the Basic
Education Opportunity Grant (B.E.0.G.), and now commonly known as the Pell
Grant. The application process required no involvement from any university
official. The university merely verifies enrollment and dispenses the funds
when they arrive from the government. By the terms of the program the
grant was to supplement other forms of financial aid to meet the cost of
attending college. The amount of money a student received was based on
the student's family income. | came from a family of nine with an income
below the poverty line.




Midway into the fall semester an official from the athletic department
indicated that the N.C.A A had concerns about student-athletes receiving
the grant money. In the spring | received a letter from the University
stating that | would have to pay a sum of money to cover my tuition or |
would be dropped from all classes. | refused to pay for a scholarship | had
earned, and | was never dropped from classes.

instead | was informed that a committee of the N.C.A.A. had reviewed my
case and declared me ineligible to compete for the University of Kansas.
At no time was | given an opportunity to meet with this commitiee, or to
formally object to their declaration of ineligibilty.

Understanding that | could not attend college without both my athletic
scholarship and the Grant, | filed a lawsuit in federal court against the
N.CAA, the Big Eight Conference, the University, and the Kansas
Endowment Association. | received a T.RO.,, which was followed by both
temporay and permanent injunctions. Under the court order | was able to
receive both my athletic sholarship and the Grant until | completed my
education at the University in 1978. The court order also enjoined the
University from enforcing the N.C.AA's order to kick me off the team.

In 1980 the 10th Circuit Court of Appeals dismissed my case without
reaching the merits of my claim. The Court’s decision had no real effect on
me because | had graduated; looking at the decision as an attorney | am
sure this fact was not lost on the Court of Appeals.

It is my understanding that the N.C.AA. has changed its rules and now
allows a student athlete to receive both the grant and an athletic
scholarship without fear of reprisal. But | have no doubt that if | had been
allowed a hearing to argue the merits of my case, before the NCAA
declared me ineligible, it would not have taken them over a decade to see
that their position was wrong.

In many ways it is not the rules of the NCAA. that are the problem. The
problem is there is no opportunity for the student athlete to say this rule
is wrong, | have been wronged, or to face those who accuse them of having
done wrong.

Members of the committee thank you for your time and attention.
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Respectfully submitted,
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CTitfofd A. Wiley

8151 Holmes, Unit 201
Kansas City, Missouri 64131
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Enforcement by the NCAA

Punishment of
Innocent Student-Athletes

The basis for writing this paper is to show how the NCAA
affects the athletes. There must be some fair way to punish all
schools that are found guilty of NCAA violations. I am not here to
suggest a solution to the problem, but just to tell my story of how I
was affected by playing basketball for a University that was not
allowed to defend its national championship.

The NCAA is a great organization that offers tremendous
opportunities to many athletes. Without the NCAA the spectacle of
the NCAA basketball tournament would not be possible. I was
allowed to participate in the tournament three times during my four
years at the University of Kansas. My sophomore season we were
forbidden to participate in the tournament due to rules violations
that were committed by coaches that were no longer at the
University of Kansas, and with players that were no longer at the
University. The main violation was involving a player that never
attended the University of Kansas.

As a nineteen year old this was very difficult to understand. I
am now twenty-two and it is just as hard to swallow. Eleven players
and four coaches were punished for violations they did not commit.
A majority of us were apart of the National Championship team the
previous year. It would have meant a great deal to us to have had
an opportunity to defend our National Championship. I am not
saying that we would have succeeded in our defense, but it would
have meant a great deal to at least have had that opportunity.

The NCAA claims that it is a voluntary organization, but what
other options does a division I university really have. They do not
have any other choice but to participate in the NCAA. Thus the NCAA
should be reflect the interests of the majority rather than what a




few schools desire. The NCAA's basic principles are positive, but it is
the way they enforce these principles that is inadequate.

A basketball player spends his whole life working toward a
goal of playing for a National Championship. I spent sixteen years
working for that very opportunity. In 1988 I was lucky enough to
win a National Championship. In 1991 we made it back to the Final
Four and lost in the final game. Those are memories that I will carry
with me for the rest of my life. I do not want other athletes to have
to go through what my teammates went through in 1989.

Probation is an extremely destructive penalty that is usually
placed on people who did not commit the violations. =~ When a school
is placed on probation it hurts the athlete, the school, and the whole
state in which that school sits. I guess my question is should a
person or a group of people be allowed to be the prosecutor and the
judge. Then go ahead and make a decision that affects such a great
number of people. You do not have to be a law student to know
that this is extremely unjust.

Other than the death penalty, we were given as stiff a penalty
as possible. I watched our coach hold back the tears as he had to tell
us that we would not be able to participate in post season play. The
reason was not due to anything any of us had done. I believe that
was the hardest thing coach Williams ever had to tell us. We
accepted our penalty with a bitter resentment of how we were
treated, knowing there was nothing we could do. This punishment
took away something all of us had dreamed about. An opportunity
to go back to the post season tournament.

Most of us would have another opportunity to participate in
the tournament. There were four semiors however that would be
denied there opportunity to be the star of the show. I started in the
championship game my senior year. I can't explain what that feels
like. When you are a senior you feel as if it is your team. Success or
failure will most likely be determined by your effort. It is a crime to



take away that opportunity from someone for a violation committed
by another.

There is no consistency in the way the NCAA operates its
organization. The punishments given by the NCAA are not in
proportion to the crimes committed by the schools. All I am
interested in is the NCAA being fair in their punishment. There must
be some standard in which they can base there actions. They must
also follow some sort of legal means of investigation. I have heard
the NCAA is now taping interviews with witnesses now. This is a
step in the right direction, but more must be done. By requiring the
NCAA to follow due process maybe future athletes can avoid being
punished for crimes they did not- commit.
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ORGANIZATION FOR
February 19, 1992 UNDERSTANDING & REFORM

The Honorable Kathleen Sebelius
Kansas House of Representatives

Dear Representative Sebelius,

Please let me introduce myself. My name is Ms. Jo Miller, I received my B.A. in
Psychology and my M.S.W. degrees from the University of Illinois. For the past
20 years, I have spent most of my life in research and work in higher education.
Even though I feel that both my education and experience qualifies me to address
a basic issue in Senate Bill 234 sponsored by Senator Went Winter, it is rather
out of human compassion and civie duty that I offer my comments.

I am currently volunteering my service as National Coordinator for the
Organization for Understanding and Reform. Finding the practices of the
enforcement and infractions division of the NCAA appalling and VERY INEFFECTIVE,
we began requesting NCAA reform. However, after repeated attempts, we have found
the NCAA stolidly opposed to any REAL change. The Organization for Understanding
and Reform, Inc., known as 0.U.R. Group, is comprised of volunteers from all over
the nation who have become concerned about the magnitude of effect the NCAA has
on the lives of our young people. Coming from various educational backgrounds,
we in no way condone cheating; nor do we wish to create a haven for cheaters.
But psychology 101 teaches that if the reward/punishment does not correlate with
the perpetrator then it is virtually ineffective. The current NCAA punishes
INNOCENT individuals and lets the guilty go free. Surely, the NCAA, in their
quest for justice, could devise a fairer mechanism for governing college
athletics.

After careful review and research, we have found that many of the rules and
regulations of the NCAA are virtually impossible to follow. We have also found
that these rules are INTERPRETED DIFFERENTLY FOR DIFFERENT SCHOOLS. The NCAA
interpretation of these rules and the resulting sanctions vary significantly from
school to school. Yet, when we (the moms, dads, aunts, uncles and friends of
athletes) request accountability from the NCAA, we have been either been ignored
or reprimanded. We have never been given a satisfactory answer to any of our
questions. Perhaps the billion dollar industry generated and possessed solely
by the NCAA affects the objectivity of the regulators?! The NCAA possesses
unprecedented and unregulated power over our young people.

What part of SB-234 is so cumbersome to the NCAA that they should oppose this it?
Whether ‘private’ or ‘public’ shouldn’t we all be afforded the provisions
outlined in SB-2347

Please help us protect our young people. We are asking not only for your support
of SB-234 but also your assistance in obtaining passage of this bill by your
colleagues.

Sincerely,
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WHY THE CLAMOR?!
by Jo Miller

Legislation requiring the NCAA to afford due process is sweeping the country.
Some people question why such legislation should be necessary. Many others of us
wonder how due process could even be considered a controversial issue in the
United States of America. After careful review and research, many of us feel that
governmental intervention is now necessary. Congressman Tom McMillen, as
recorded on page 30 of the March 1991 report Keeping Faith with the Student-
Athlete by the Knight Commission on Intercollegiate Athletics, put it this way:

"It behooves forces outside of athletic circles, including
government entities, to ensure that the NCAA and other
intercollegiate athletics associations do not haphazardly enforce
their own concept of justice without appropriate consideration of
the due process rights of individuals and institutions. The NCAA
has immense power to damage the reputatfon of institutions and
devalue the American taxpayer's investment in higher education.
This power must be monitored and, if necessary, curtailed to
conform with the larger imperative for fairness in a democratic
society.”

Alums and fans who have closely followed the NCAA investigation and resulting
sanctions of their schools have seen firsthand this need for monitoring. But
concern about the NCAA's powers is not limited to these people alone.

The Organization for Understanding and Reform. Inc., known as O.U.R. Group, is
comprised of volunteers from all over the nation who have become concerned about
the magnitude of effect the NCAA has on the lives of our young people. Coming
from various educational backgrounds, we in no way condone cheating; nor do we
wish to create a haven for cheaters. (Ironically, reports of "cheating" seem to be on
the increase under the current NCAA system.) We just feel that the NCAA, in their
quest for justice, should also provide a mechanism for declaring innocence. O.U.R.
Group's mission is to educate the general public about the far-reaching effects of
the NCAA's use of unprecedented and unregulated power. The real issue, that of
due process, has been buried in the "sports" sections of our newspapers far too
long.

The arguments used against legislation requiring the provision of due process by
the NCAA have been deceptive and superficial. In each state, as legislation
regarding NCAA practices has been introduced. the opposition strategy has been to
get the support of top university administrators and professional lobbyists (paid
highly by the NCAA), and to place well-publicized and strategically timed
newspaper editorials.

Why would anyone take the indefensible position of opposing due process? Who
benefits by keeping the present NCAA system? Why after 85 years of broken
promises should we believe that change will come from within? Where is the
NCAA's motivation to change since innocent individuals often suffer while the
"guilty” go free?!

/
oy ] Vi .
@// ; it /f o



Why the Clamor?! Page 2

The NCAA's unregulated and unprecedented power continues to grow. Even after
the 1977 Congressional review and subsequent hearings, in which Congress
requested several major structural changes, the NCAA virtually ignored these
requests until public sentiment began demanding it. Since NCAA activities affect
our young people at a time when they are first learning to work in society, do we
really have time to wait another 85 years, or 15 years, or even another year or two
for change from within?

Currently, we as a general public are expected by the NCAA to supply the young
people (the hard currency in a big money game), pay to watch them play, and then
pay taxes to support the public institutions who"are members of this "private”
organization. But, when the general public requests accountability from the NCAA
through legislation, we have been told that IT IS NONE OF OUR BUSINESS. The
O.U.R. Group, Inc. believes that these young people are our business -- our pressing
business.

Individuals and institutions labeled by the NCAA as "cheaters" (whether justified or
not) must carry this label for much too long. O.U.R. Group seeks to expose the
flaws in processes and procedures used by the NCAA in regulating and enforcing
the rules that affect many of our young people from the high school years well into
their adult lives. Both arbitrary enforcement and loose interpretation of NCAA rules
have had immeasurable impact on our tax dollars.

It has been suggested that member institutions voluntarily withdraw if there are
objections to the way things are. Is this a realistic option, since most of us have no
voice within the leadership of our "member institutions"? If a member institution
were to withdraw from the NCAA, what viable alternative is available? It has also
been suggested that if "we" don't like it, "we" can keep our children out of sports or
boycott the games. Aren't these rather drastic measures just to avoid the
recognition and practice of the unalienable right of due process by the NCAA?

Obviously, the educational mission of the O.U.R. Group has a long way to go. After
all, the NCAA Annual Report and their marathon "rule book" will never make the
bestseller list. But the exorbitant expenditures and the many ambiguous and often
incomprehensible rules have had an enormous impact on the lives of too many
people. The ugly, destructive competition that currently exists in college sports
must stop. Idealistically, we would love for sports to be the "fun and games" that
they used to be; but realistically, due to the large amount of money involved, we're
not sure we can ever regain that innocence. Many still are unaware of the
travesties perpetuated by the NCAA. Citizens groups such as ours are actively trying
to bring these issues to public awareness. We have found that as the knowledge
grows, so does the support for reform -- that is why there is a national clamor for
change. ’

Members of the Organization for Understanding and Reform feel it is imperative
that this quest continue until the fundamental right to due process is recognized
and respected nationally by the NCAA. For more information call (217)398-6717
or write: 0O.U.R. Group, Inc.

2179 Station A

Champaign, IL 61825-2179
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Budget delivers
mixed message

The Illinois General Assembly con-
tinued its overtime legislative session into
mid-July with the deadlock extending 18
days past the usual adjournment date of
June 30. But the budget finally agreed
upon by the legislature provides preferred
treatment for education and higher educa-
tion in general, with the state's 12 public
universities receiving slightly over $13
million more than last year. However,
lawmakers reduced by 1.3 percent the
amount of General Revenue Funding from
Governor's Edgar's FY1992 proposed
budget for public universities. That repre-
sents an approximate $2.3 million de-
crease for the Regency System.

Total FY92 appropriations—General
Revenue Fund, Education Assistance Fund
and Income Fund—for the Regency System
are $242,851.8, a $1,607,900 increase, or
7/10ths of apercent, over FY91. All ofthe
increase is attrbutable to the five percent
hike in tuition charges approved in Aprl.

Chancellor Rod Groves called the
System's present circumstances gratifying
"only in relative terms” and said the budget
provided "a mixed message...it's a relief
to have it over with and we made good
progress in a couple of regards, in making
the income tax surcharge permanent and in
getting recognition that education should
be priority one.”

However, he said the darker side of
the picture was that "we are going to be
dealing with less in state resources this
year than we did last year, a situation
which will require reallocation and belt-
tightening because we will have no money
to deal with inflationary cost increases. *

Chancellor Comments

Congress and

As a matter of preference I'd rather
see higher education address its own
problems than rely on the solutions of
others. However, there's always the
exception. My sense is that
intercollegiate athletics is one of these.
Personally, I welcome the legislation
recently introduced by Congressman
Tom McMillen (D-Md.) to help us clean
up our act in that regard.

Obviously this is a personal opinion
and may be controversial. Last week the
Chicago Tribune took just the opposite
tack, arguing that "there's not the
slightest evidence that legislation,
federal or state, is the only way to set
things aright, or even the best way.” The
difference of opinion, I think, lies in
how much importance one places on the
money factor.

Everyone knows that television has
greatly increased the revenue take in
college sports. Previously unimaginable
quantities of money are now available to
top collegiate teams for their efforts in
front of the cameras. And that in turn
has upped the ante. It costs a lot to run
a college sports program and infinitely
more to run a highly successful big-time
program. The "haves” don't want to
give up the money (they have the most
to lose) and many of the "have-nots”
want a piece of the action. Even those
who don't share such aspirations have to
scramble to stay competitive.

Everyone ends up on a spending
treadmill. We all know that money can
corrupt. It has a way of prompting the
well-meaning to ignore unethical
behavior and, even more insidious, to

sports reform

acquiesce in distorted purposes and
priorities.

McMillen's bill is directed squarely
at this aspect of the problem. It would
discourage (by taxation) individual
universities and conferences from
negotiating broadcast agreements on
their own and would instead encourage
the NCAA to exercise that responsibility
through a five-year antitrust exemption.
It would also mandate the NCAA to
develop a revenue distribution formula
which would reward institutions which
decrease athletic expenditures and
encourage high academic performance
by student athletes. A council of NCAA
university presidents would have this
decision-making responpsibility and couid
be overruled only by a two-thirds vote
of all institutional representatives.

The bill also contains a number of
other provisions including a requirement
that scholarships not be withdrawn until
students have a reasonable opportunity
to graduate (up to five years) and which
extend "due process” rights to students,
coaches and institutions accused of
NCAA rules violations.

Refinements in some of the bill's
provisions might be in order, but the
overall concept is a good one. I would
give three reasons why higher education
should support it. First, I would argue
that the money factor, while not the only
aspect, is far and away the most
important cause of the excess and abuse
in college athletics today. Itisalsoa
factor which can be expected to grow.
The public's appetite for televised

(continued on page 2)




Fact File

Age Distribution of Full-time Faculty
Public Universities
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Chancellor comments

(continued from page 1)

competition seems unlikely to diminish
in the future and the money generated
will grow apace.

Second, I would contend that the
institutional stakes have become so high
that effective self regulation 1s all but
beyond reach. Self interest is not the
only culprit -- escalating costs, increas-
ingly tight public funding, cumbersome
decision-making structures, and most
importantly, the anti-trust rulings of the
courts have all played a part. How
intractable the issue has become can be
seen 1n the recently completed report of
the Knight Commussion. This well-
funded body was composed of some of
the most respected figures in American
higher education. It produced a strong
report and many well-considered reform
proposals. Yet it steered a wide path
around the money issue.

Finally, I would suggest that it is in
our best interest to work with Congress

Regency Report is a report of the Illinois Board of
Regents. The newsletter is published following each
monthly Board of Regents mecting. For questions or
comments piease contact the editor at:

%

Editor.......cceeneeccanns
Production Editor...

The Board of Regents

One West Old State Capitol Plaza
Suite 200 Myers Building
Springfield, Dllinois 62701-1276
Q217) 782-3770

FAX: (217) 785-8394

-Cheryl Peck
Diane L. Taylor

on this matter because a fundamental
concern is at stake — credibility. To
achieve its purposes education must
have the trust and confidence of the
public. [f we lose that we will certainly
lose our claim to the public's financial
support. While there is much evidence
that the belief in education remains
strong, particularly among students and
their parents, there is also evidence of a
good many doubts about our purposes,
priorities and needs by the public's
representatives. Overall,  sense a
weakening of the commitment to public
education in this country and our
troubles with athletics have played a
part.

The bulk of the public, I believe,
think that we should get this situation
under control and they have some
reason to be skeptical about our
progress to date. I[f I don't miss my
guess, they will also regard the efforts
of Congress as well called-for. They
don't need to convince me -- the money
Jjuggernaut has already done that.

By addressing the root cause of the
problem, the McMillen legislation will
enable us to take effective steps to
restore public confidence in higher
education and intercollegiate athletics.
As such, it deserves our support.
There's a time to fight your critics and
a time to join them and this 1s the latter.

Rod Groves
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In April 1915. Bill Stevenson

was one of about 7,000 American

and British military officers

held in a priscuer of war camp

11 the German town of Barth. . .
It was & monotonous

That's why Stevenson, who's
20w a 74yearold retired busi-
nesyman living in Danville, was
carions when former heavy-
wetght boxing champion Max
Schmeiing, who was serving in

che day st ths prison camp and.
zingied with the prisoners.

“We didn't see anything worth
seeing all the time we were

I ]

Boxer’s aufpgraph part of auction

e

puncture the notlon of a Ger-
manic super racs and was a ma-
jor -embarrassment to German
dictator. Adolf Hitler. But by
1948, the fight was ancient histo-

ry, and -Schmeling was one of t
of Germans looking to

the tutnn.-
mvzusou SPECULATED
that German-soldiers knew the-

War was coming to an end and
bhad decided it was.tims to make

there.® said Ste an Alr
Force leutenant who was heid
srisoner {or 16 months after his
plane-went down. “It was )m

aiff
{rom the outside world
and di

ds with the vi
*1 think they were on & little
good will trip, and they were
sort of out for them-
seives.,” hasaid. :
mcemmmngmtobe

ned. By the end of the

came 1o the camp in a jeeplike
cxr, and | just went over and.
asked him for his antograph.”®_

n;m in a coetound
- Schmeling’'s defeat holyed

:anm. the camp guards, {earful
‘ fled. Thenaxt dxy; the camp was :

phulmamoo!thc
!n.r. placing it in a log book

- Russian .army,

where he recorded some events
of the tme. But now he’s decid-
¢d to donate the autograph to a
local charity suction

rarn. led to the formanesT cf the

lack of procedural safeguards

{or players and cosches and the

conduct of NCAA investugxors.
Miller said she's hopiog the
ction wiil net abott $20.000

and
_ of the National Coucgnm Athlet-

ic Association.

The Schmeling autograph
probably is one of the most un-
usual items to be auctioned. But
it's just one of many thes OUR

es
Norman Schwarzkopf to local
merchants and prominent ath-
letes and coaches.

“We have 2 whols list of items
that bave been donated from the
community and we're still gath-
ering more,” said OUR group co-
ordinator Jo Miller. “We're
shooting for at least 200." -

The auction will be held Sun-
day, Feb. 23. at the Round Barn
Banquet Center in Champaign.
It's scheduled to begin about 5:30
p-m., shortly after the Illinois-

‘Byuxymd.lrdolmm formally liberated:by the Rus- - THE TIMING IS no coinci-
Sdnmnxwuu.mmmonn -Thrummhursu- dence. It was lowa assistant bas-

linois basketball program.
The NCAA investigation, in

and that the money Wil be ssed
0 print literature that will be
distributed at the Final Foor in
Minneapoiis.

The OUR group hss been in
existencs for about & year. It
played a key role in persoading
Ilinots legislators to pass a
so-called “due process” bill re-
quiring NCAA {nvesugawrs o
follow procedural safegzards.
The group has expended 1o
about 2.500 members natcawide.

“That number seems to grow
&very ume we getm press na-
donally,” Miller satd

The OUR group coannues o
be active in other stz iewsis-
tures, mMaintains coniacy with
congressional represennauves

for a nanonal “dze pro-

Jun Doy s ¢ member of The Smwe-Go-
2000 SRR, His Solums apPOEs w Lot
oy ang Mendey.

Chicago Tribune. Thursgay Ocloper 31 1891 zer -

NCAA 1n the clutches of due-process laws

s nappeamng n Nevada, and iU'll probabiy
ot fnnos.

A Nevada sate law dictating regulations for the
SCAA entoreanent staf has the NCAA's current
cxse agmnst the UNLV basketball team at 2
sznastl.

“We're naving a lot of trouble going forward.”

On colleges
By Ed Sherman

poena power, nglgnno( guarantee the nght o

saxt Davd Berst, the NCAN's d of -
ment

Trouble and UNLV hardly arc strangers. The
NCAA accused UNLY of 28 rules vioiations last
Decemocr.

Ihe Nevaaa Legislature enacied a law caliing
ior ceran due-process nghts for the accused in
NCAA cxses. A simtlar faw went mto effect n
limos fast summer. Nebraska and Florida aiso
rave gue-process faws for NCAA enforcement.
Berst has maintained that the laws would make
ImoklorrthCMtomamsc.
.:z UNLV simavon has remnforced that predic-

Busxdewuldgoonandonaboutw
rpavons manstmnging the NCAA.
“There's some quesbion about whether the -
frxmons commmuttes could hear the case,” Berst
sad. ~In order 10 use investigative intexviews, the
mmmmmbenowmmm
whuch 100k place before the law went into effect.
There's a cuferent standard of evidence that has
to met. 2 sandard we don’t have. We can’t even
nave an informal conversation with an in-
awidual's tawaer, All the parucs have o be pres-
ez Essentsaiiy. we've been told we can't talk to
+3cn Gher.

¢ d attormey Steve
Beckett, who represented Deon Thomas. be-
cause he never was able to question lowa assis-
tant coach Bruce Pearl.

“{1f the law had been in effect] | would have
sought an myunction to stop the process if Peari
wouldn't meet with me,” Beckett sad. “Or |
rmught have waited untl the entire thing was
plaved out and then sought an mjunction o

biunt the effectiveness of the ruling.”
There's aiso a requirement in the illinois law
calling for the pped up in

shouldn’t be made at the expense o0 - :;
able to caich ali the cheaters
“We will be mneffective in those siai=s wmcn
have the {enforcement} faws.” bz saig
“Those nstitutions will be 11 2 pusinen wnere
can cheat with impunity. lncv woat get
caught. it'll be a sanctuary for them
Critics counter that Berst ts spowinz so much
rhetoric. Jo Miller of the Champazn-pasey
O.U.R. Group (Organzauon for Unozrsanang
and Reform) lobbied hard for passees of the
1llinots bill. She believes a more cowiaoie en-
forcement system sull can be effecine
“l don't think the present system nas been
ive,” Miller said. “Cheating nas eone un-
checked for 3 long ume. It's not getune tetter.
Mlller said the current system 13cxs fun-’
i rights to the accused. beease an ac-

oeing

1o be
six months; the lilinots case 100k nearly 18
months.
“lwouldhzvev.nedlounpiemanmehws
soon as possible,” Beckett said.
it seems the counts will setle this issue one

The NCAA has uiked of gomng to court to
test the consututionality of the sute laws. The
NCAA s 2 pnvate organzauon. In the Su-
preme Court case mvoiving UNLY coach Jerry
Tarkanuan, the count ruled the NCAA as a pn-
v:morpmuuondidnlhzvetomeaxhcsam:
di

Berst then added. “It’s 2 fairly
mmncﬂ\:samemmgwmxldtnvcm
oeoed had the Llinows law been m effect dunng
e NCAA's orobe of the Ulinois basketbail team.
Une of the supulavons of the liinos faw s a
reTmanOR avowing the accused 10 conffont the
fooiq

sowmever, unce the NCAA doesn’t have suo-

rds as a gover enuty.
Thetsue xthCAAargues 1 its abibity to
P Ata
press Mond: major

retorms in NCAA emomunem Bngham Young
President Rex Lee, who headed the speaia
computtee. said he recorves manv calls from
memoer scnoois telling him that changes

cuser shouid be required (o step torwzrz. Howe.
ever. the confrontation issue scems 10 be
l.mpowble to raotvc since the NCaa coesnt

'ﬂ':e NCAA pmbablv could compes t=sumont
from current athietes and coaches by lnreaten-
ing ineligibility or suspension. But wra: of fq\
mcrplayus and coaches?

For_instance, former Aubum foowz, omtr

Ramsey says he has tapes cocumenting
how boosters and coaches provioca tm wath
money. Now if the tapes are icpumaie. ama,
Ramsev deciines 10 be questiones = ‘me ac%
cused, does thus mean the NCAA inmws ous
the case?

“It's a tough quesuon.” Milier sa:c -, muul
rather protect the mnocent. The 1w roaiy aly
ready are shpping through the cracas (e laws -
are for our protecuon. Our legat svsiem sl 1s
the best {'ve ever seen. and someumn= it hap-

pohiticians. the NCAA and cnea:
volved, turmon seems 10 be the ony .72




Mr. Rex Lee, President of BYU and Chairman of the Committee to review NCAA reform, was
quoted in the USA TODAY,:

"We just approached it (the task to review the
need for NCAA reform) from the standpoint of
what's in the best interest of the NCAA."
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AT THE FINAL FOUR

Speculation on Tarkanian’s Future; a Less Lucrative Visit; an Attack on the NCA4

By DOUGLAS LEDERMAN
INDIANAPOLIS

Has Jerry Tarkaman coached
his last basketball game at the
University of Nevada at Las Ve-
gas?

That question was asked here
ofien tast week in the attermath of
LonlLv.'s surprising loss o
Duke Umiversity 1n the semifinai
zame of the Nauonal Collegiate
Alnlenc Association’s Division |
men’s basketball championship.

Some published reports sug-
gested that Mr. Tarkaman's days
at Nevada-Las Vegas were num-
oered. especially since university
oifictals expect the N.C.A.A. 10
conclude that U.N.L.v.'s baskel-
bull program violuted several ma-
wr recrutung rules. The associa-
tion’s entorcement staff has
charged the university with 28
rutes violations. and U.N.L.V. 1S
expected 10 appear before the
N.C.a.A. Commtiee on infrac-
tions somettme this summer.

University officials publicly in-
sisted that they had no plans 1o
force the coach oul. and said they
woutid support Mr. Tarkanian as
long as he remawned the Runnin’
Rebei coach. Robert C. Maxson.
L.N.L.V.'s president. offered a
straighttorward, 1f somewhat
miid, defense of Mr. Tarkanun
on a national teievision broadcast
last month.

For his part. Mr. Tarkaman
said he planned 1o return to Neva-
au-Las Vvegas. although he said
ne would consider becomung
coach of 2 professional team 1f
such an offer were forthcoming.

| nave no inteanon of leav-
o2 ne said. “However. if |

have an outstanding offer from
the nght proiessionai team, I'd
have to considerit.”

The tnp 10 the basketball tour-
nament this year was much less
successful for u.N.L.v. and Mr.
Tarkansan than their journey last
year. ang not Just on the court.

By being one of the Final Four
1Cams 1N last year's N.C.A.A. (our-
nament. the umversity camed
apout Sli-miliion. and a perform-
ance clause 1n the coach's con-
wact eamed him 10 per cent of
U.N.L.V.’S lournament revenues,
or about $100.000. Such ciauses
are not unusual. although most
bonuses come 1n the form of an
exwra month's salary.

This ycar. however, the
~.C.A.A. impiecmented the new
revenue-snanng policy that u
aaopted in the wake of s seven-
vear. $i-bithon contract with ¢as.
Under that policy. colleges are no
ionger rewarded for their per-
formance 1n the basketbail tour-
nament each year. Instead. about
$32-million in television revenues
wiil be awarded to leagues. based
on their s success i the

Jerry Tarkanian of Nevada—Las vegas: He does notintend to leave
but would consider "an outstanding ofter™ from a pro team.

everybody was in a ceiebratory
mood. A group named the Orga-
nizauon for Understanding anc
Reform tor “"our Group
passed out a slick. eight-page

hiet enutled ““Justice De-

tournament OVer SIX years.

As g resuii. u.N.LV. will re-
ceive ust $8S.000—its share of
tne Big West Conference’s por-
uon of the $32-mitiion pool.

Mr. Tarkaman suli gets (U per
cent of U.N.L.V.'S tournament
pounty. This year that amounts to
apout $8.500.

Desoite tne overall fesuveness
of tne Finai Four atmosphere. not

nied: The N.C.a.A."s Strangicholy
on College Athietics.”™

The group. which is based in
Champaign. Hl.. and 15 maae up
primarily of fnends and emplov-
ecs of the Umiversity of Hitnois,
beiieves the N.C.a A S aveEstiga.
uve process abuses colieges.
their empioyees. and especiaii~
athletes. The group pians a griss-
roots campaign. including pubis-
calion of a monthiv aewsielter, (o
caucate the pudblic adboul wnai i

sees as (ng uniairness of the
N.C.A.AL > enlorcement policies.

Jo Miller. arehabilitation coun-
setor at Himon’s Urbana-Cham-
paign campus who directed tne
group’s cumpaign at the Fina
Four. said Lhe group had evoivey
vut of the NCAALS Ivestiga-
tton nto the Hirm men’'s buskei-
tuil progrum. llhnois officials.
and some of ity supporters. huve
vigorousiy compiained thal tns
nvestigalive sysiem demed ins
umiversilv aue process.

“When | saw how 1t unfolded. |
was amazed.” Ms. Milier saia ¢
(ne Hinors invesugaton. She saig
n2r QISEUSt RrEw wAen She rec:
Crune fFrocess: The N CALL

Imusiice for All, a 1990 book that
critiqued the N.C.a.A.’s enforce-
ment pohictes. 1 thought. stcan’t
be true. i've been in America a
long ume. how couid this nap-
pen.”” Ms. Miller said.

A grass-roots Campalgn Is nec-
essary. Ms. Miller said. because
college officials who object 1o tnz
N.C.A.A.’S poiicies cannot afier:
to speak oul. “'lt has to oe cit.
zens over whom the N.C.A.A. has
no control,” she said. “Tnes
can't tell us we can't talk.”

The budding movement 0 pro-
test the N.C.A.A.'s entorcement
poiicies seems 1o be spreauing
Legisiatures in Cabiorma any
Kansas are the latest to consiger
bills thul would reguire the asso-
ciation’s InvesuguIors (0 provive
due process (o colieges 10 thar
states. in both states, u group
culled the Federauon tor inter-
collegiate  Faurness and Equin
has hired lobbyists to push Jor
passage. A simiiar biil was sent (o
Nevada’s Governor last week

Defenders of the N.C.A.A. hure
noted with some trony that mos!
of the states now considenng
due-process legisiation—inciud-
ing Florida and Missourt, in adu-
tion io Nevada—have seen slste
cotieges gel 0 rouble wilh {he
NLC.ALAL ME FECENL VEUrs.

Ms. Miller reactes angray i
ine suggestion (hat cnucism !
(he N.C.A.A. § chiOrcement pru.-
¢ 1y Lhinty veled sour grapes

“1'm a burn vicum. burned a..
over my body.” sard Ms. Muizr
“This 1s the Arst ume 1 my |
anvbody s ever calied me a cr.-
caOv. Have them come nere anu
‘28t me that 1o mv face. 3
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Angry lllini fans want
to take on the NCAA

Lo . In her own worts,
Jo Miller was “a hu-
man torch.” When it

“When people say we're just being ory-
babies. | @n say, ‘Na, that's not it,"  she

“We're sending guys and women over
to Saudi Arabia 1o die for freedom. [ can't
see why we can't stand up for it here.

1 do voh work for hospitals, and
when peopie see the obvious scars § have,
they say of themseives, ‘My pain & nothing.’
But when a person is suffering, no maner
how small, it’s still a very significant pain (o
them

“I live by this You start where you are
and do what you can do. I couldn't go over
there and pick up 3 gun because of my dis-

Legisiators
across nation
bucking NCAA

the state’s NCAA due-process bill. and putiton
Gov. Lawton Chiles’ desk.

ing NCAA due process, by a 360 vote. It will be
heid over for
the January
session of the

the Illinois
House regits-
tered a 101-3
vote for State
! Rep. Tim John-
son’s due process bill, sending it to the Senate
Jjudiciary committee for further consideration.

in voung thus far by legisiators in the states
of lllincis, Kansas and Florida, the margin is
2728 oun a controversial issue that (1)-meets
automatic resistance from top eniversity admin-
istrators in those states, (2) has caused the Uni-
versity and Collegiate Commissioners Associa-
110Ds 10 make a Strong siatement supporting the
NCAA process and the Commirnee on Infrac-
tions, (3) is drawing thousands of dollars in
lobbying fees from the resistant NCAA head-
quarters and (4) should not. as pointed out by
critical Chicago Sun-Times and Tribune editori-
als, come under legisianve consideration. . -

Furthermore, there was an earty threat from
NCAA executive director Dick Schultz that
schools seeking legislative protection from
NCAA invest might be di d from
membership. The university perception re-
mains — indicating their fesr of persecution —
that to support the bill, even if they believe in
it, would place these schools in jecperdy.

Schultz and his aides have rapidly back-
tracked from that threatesing position, and the
truth is that expulsion was never & real consid-
eration. It's outgrowing them. With nine states
either adopting or are moving forward with
due process legisiation, the number of universi-
tles covered by this legislation will soon be in
the hundreds, -

(YT

The Kansas Senate passed bill No. 234, r'equxrf

 m {The News-Gazette

Sports

Thursday
May 9, 1991

The AMAZING aspect 1 not that states are mov-
ing forward with'due process, but that theyre
doing it with such top-heavy numbers You
‘wouldn’t think 30 Florida senators or-36 Kansas
senators wouid agree on anything,

home state to wait while 'hit gssociation works
on improving an obviously flawed 3

Trouble is, legislators scross-tue land have
concluded that the NCAA is a-monopoly.with
unfair rules, and feel the NCAA has had plenty
of time 10 correct these problems in the PRSL. e

its own capricious'measures,? wrote Wint Win-
ter, raain sponsor of the Kansas bl -

“Individuais and institutions under review
have ‘limited-access to: evidence used against
them: have no reai means to appesl decisions
and are subject to an incredible penaity system
that p the { t st hiete, of-
ten lets {ree the guilty, and flip-flops on high-
profile cases. Voluntary men. ‘ershtp or not. the
NCAA has too much power .ud coptrols the
destiny of too many lives wiihout affording
members basic rights ™ .7~ Tans

Renunded of NCAA threats agah st schools 1o
states that pass such laws,; Winter ac ted:

“The NCAA suggests that it is abc e the au-

- thority of swate legislatures and Cong-ess, and
can continue to subvert the Constitution. This
arrogant action reveals the dark and dictarorial
side of the NCAA.-The time has come for serious
reform of this organization. which puts ftself
above the law of the land. - .

“Reform. which would best come {rom within,
will be tmposed by state and/or Congress if the
NCAA continues to stall while the innocent are

.punished.” . e e e

Lawmakers like Winter, Johnson and Ernie
Chambers of Nebraska have been accused of
being “grand-standers,” but these buge voung
margios indicate that a wide variety of legisia
tors, after serfous review, agree with them.

Lorsa ToM I8 eXBCUMve BPOMS 94AOr of The Mews-Gazste.

after Schuitz lobbied lawmakers in the NC.AA‘:V"

“The organization:can-investigate, prosecute.
convict and penalize {ts members according to-

ability. But the freedoms that are here, |
think we can stand up for.”

When not engaged as a coordinator of
occupanonal health under a visiting ap-
pointment at the University of [ilinoss, Jo
Milier, 40. tits at one of the mighnest of
windmuls going: The Navonal Collegiate
Alhietc Assocabon.

“I'm just 3 reguiar auzen,” she says I
was unawarce what power the enforcement
saff has We're just trying 1o find out how
sometning Jike this could happen in the
United States.”

Miiler heads OUR — Organization for
Understanding and Reform. The object of
reform being, of course, the NCAA. She
was back home 1n Champaign, Iil., when 1i-
linos, the team with a past and without a
present. played Ohio State last night in St
John Arena

The only place Illinois ts going at the
end of the regular season — no marter its
record — s out On Nov. 7, the NCAA put
lliinos basketball on three years probation,
locked n out of the 1991 postseason and se-

verely restncted recrutting for two lowered Nevada-Las Vegis oir iz Loren Tate, sports editor of the has been spreading a kot of mones

vears for. well. fooking guiity. hook, reucning a comoromise wii Crampasgn-Urbana News Gazente. | around & NAXos. §ve seen now

Which was a littie bit 100 much  Jerry Tarkanian inat cieared UNLY know ne peheved that (former as- they Irve. These guys are just
for Jo Miller. to defend s NCAA ttie this seu- sstant coach) Tony Yaies cheated. scratching ™ .

The NCAA couldn’t prove jii- son. S0 waile the [l will be ¢ The first guy he went head-to-head Il nothing eise. the NCAA
nos asstant coach Jimmy Collins 0O matier what, ine baddest of ¢ witn Lou Henson on and didn't get could have naed illinon for max-
offered Chicago-area recruit Deon bad boys will be 1n. No:wonder was Loweil Hamiiton, and he ing a nusance of e, The smor
Thomas $80,000 and a Chevrolel idea that NCAA iusice & corere turnea m illinofs. and complaincd footbalt regime o former coacn
Blazer to sign. Or that iliinois ereen s muidly rampan: ointerty, and refused 10 go to mect- Mike Whae twice out the oot i
waved money and cars at LaPhonso Just our luck that Perry Mascs 1rgs if Henson was there. That has the NCAA dognowse. “lifinos 15
Eliss of East St. Louis, [, who 1S OUL 10 Junch when we need nim N ceased. Kmight has never it up paywng in baskeibii for ihe sins ¢
would go to Notre Dame and ren- Not onty & this the tirt time i, - on mm” Mike Whate m jootball.” Tute -
der himseif scholastically ineligible. RO Buis shown up on the NCAA To oe suspected by Knignt . gues .

But # couldn't be certain it blofter 1 coach Lou Hemson's |~ 17 Many minds. 10 be gutity. Ye: | J3IE 8 NOL Quite SUFE whiat
Wien’t nappen. cither. And with all a0, 18 the (it ome 1 6o Henson nas his behevers. OUR hopes to accomolssn
ine rumors gotng around, and con- been investigateu since ne amve. * i you go out for the next 100 mm ma:i'; he savx
sioenng {Hhnos' less than spotiess Yet liinoss has keng unce oeen < YEATS YOu e ot going (o find 1U T’ ;“;“fnm.a,'u“ ic
0ast 1 footail and athietic admin- SUSpeCt. particulanty m tnc cves .- acnes more nonest than Lou Muiier f_g:"":v oo s el
DIENON, that was enough. Indana coach Bob Kment, the & trerson " Tate savs, “That's m o

Then. tnree weexs aner iilinos Ten's sen-appointed waichu ¢ women S BUSCEDNDIC 10 MuxIny over tra

vs. There s no gueston ne Juck Fermar i oxets i

ot Ine word, the NCAA, 1 an un- Ovmn geep 1ans neart

TrITLCDICY repneve, genu PRIV o s o <Mt Ine wea ot g - LR RPEN NN IS




O.U.R. Problem

This past year, I, with a group
of volunteers comprised
mainly of professionals,
formed the Organization for
Understanding and Reform
(*O.U.R.") calling for NCAA
reform. We are concemed
with the unreasonable restric-
tions placed on student ath-
letes and with the NCAA en-
forcement process which con-
tinues to have an enormous
impact on higher education.
The magnitude of this impact
behooves the NCAA, whose
national membershipincludes
public institutions. to recog-
nize and respect the basic
rights of individuals, such as
“innocent until proven guiity.”
The NCAA's arbitrary inves-
tigative and enforcement prac-
tices are unfair to student ath-
letes, to fans, to colleges and
universities and to the com-
munities that support these
institutions.

While endeavoring to influ-
ence constructive change with
the current NCAA system, ail
O.U.R. group activities are
conducted throughout the na-
tion in positive and profes-
sional ways through educa-
tional forums and informa-
tional exchanges. Any ques-
tions or comments regarding
these goals and activities are
welcome and shouid be di-
rectedtomeatP.0.Box 2179,
Station A, Champaign, IL
61825.

Jo Miller '72, M.S.W. "85
Champaign

Iilinois Quarteriy 5
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Pearl cleared
by NCAA

in lllini case

Bruce Pearl. assistant basketball coach at the Uni-
versity of lowa, has been officially cleared of NCAA
rules violations in the Fighung lilint basketball
case.

This comes as no surpnise to [ilinoisans who see
evidence that Peari had friends in the NCAA home
office who worked along with him 12 a lengthy

TR effort to demon-
Ce
<=

strate recruiting
violations within
Lou Henson's pro-

Loren gram.
Assistant execu-
‘Taﬁ tive director Da-
Tatelines vid Berst. after &

long delay, re-
sponded  this
week 10 a list of allegauons posed by two illinois
attorneys in the case J. Steven Beckett and Mark C.
Goldenberg.

The attorneys filed a list of some (4 NCAAstyle
aliegations after Beckett represented illint center
Deon Thomas, and Goldenberg worxea 1o behaif of
Illini assistant coach Jimmy Coilins 1n 1be 18-month
case.

15 NOW repr g Thomas 10 civil in-
gation against Pearl, charging him with tmproperly
revealing 1illegally taped telephone conversatons.
That case, moved 1o federal court in Danville. is
now 1n the discovery phase.

As for NCAA violations, Berst smd some of ibe
Beckett-Goldenberg charges “are without merit and
seem to advance an sgends that is noreiated to
concern that a ievel playing (field) be mamntsined.”

Berst 10ld the attorneys thst he entered into the
review “with some skepticism regarding your mo-
tives ... and 1 find myself surprised that you have
advanced some of these nouons because | would
think you are {ar more erudite than | concerning
the available informaton.”

Berst's attitude with regard to Pearl appears dia-
metrically opposed to the NCAA enforcement staff’s
approach in the [llinois case, 10 which investngators
seemed bent ou finding the Ul guilty of charges
made by Pesri and Notre Dame center LaPhonso
Ellis. When the Ul replaced Mike Siive, and Ul in-
vestigators began interrogating witnesses. it be-
came ciear that the NCAA case didn't bold water.

But rather than drop i1t and back off. NCAA siaff-
ers dug vigorousiy into new arzas — mosiy those
reported by the Ul — and came up with new sna
sometimes frivoious allegattons. Then the NCAA
rose out of the blue with one serious and unanswer-
able charge, “lack of institutional control.”

Whereas the NCAA staff rebuffed Ul President
Stapn [kenberry and his administrative truth-
seekers, Berst puts full faith in Peari's statements
while saying of Thomas:

“He was not considered to be a cradible source of
information by the enforcement staff in the infrac-
tions case. It must be remembered that Thomas has
acknowledged that he provided {alse information to
the NCAA on other subjects.”

The NCAA put iittie stock in the fact that Thomas
submitted to a polygraph (lie detector) test that
{ndicated the only thing he received from Collins
was a late-night $10 loan to buy a pizza. The $10 was
subsequently repaid.

But just as the NCAA cited “confliciing testtmony”
in throwing out ail the silegaticns in the originai
NCAA inquiry reisted to Thomas. as well as ail
allegations brought by Ellis. Berst frequentiy men-
tioned “conflicting testimony” in rejecting the
claims by Beckett and Goldenberg

In summary, the attorneys made the following
charges:

@ Pearl violated accepted standards of conduct
with his covert telephone tapes in the spring of
1989.

M Peari gave Thomas $i00 cash, a McDonaid’s
mesl, improper transportation and a “fantasy” vid.
eotape of lowa basketball oo an overseas trip to
Amsterdam.

B Peari used Simeon studen! Renaido Kyles,
whose brother attended lows. as a representative of
lowa athletic interests, and asked Kyles to provide
daily transportation for Thomas ang report Thomas

Sae TATF B 5
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Committee

hits hard
at NCAA

SPRINGFTELD — There

was polite discussion, some or-

derly conversation and a busi-

nesslike exchange of views.
People wore coats and ties.

But by the time the House
Judiciary Committee was
dooe with the NCAA Wednes-
day, they might as well have
turned out the lights and
worked them over with brass
knuckles and blackjacks.

By a 10-1 margin, the com-
titiee endorsed the *‘Collegi-
ate Athletic Association Com-
pliance Enforcement Proce-
dures Act.” a bill seeking to
make the NCAA follow due
process requirements when
operaung within Illinois.

EYEN TRE OKE “‘nay’’ vote,
cast by committee chairman.
John Dunn of Decatur, came
while slapping the NCAA
around a few times. *[ hate to
vote for the NCAA because |
certainly condemn your prac-
tices," he said while casting
his vote.

There are still more legisia-

tive hurdles to ciear before
this bill would become Jaw.
But this rousing sendoff gave
supporters reason for hope.
“*We feed good,” said J.E.

AFTER MLLUARD pleaded with
e commuttee (o be patient,
zJowing the NCAA t6 study
~eform oa its own. Lang shot
sack. “Why has it taken so
.20g?" he asked. “The NCAA
-as pot addressed the prob-

‘ ‘2m. It is pot about to address

ihe prooiem until it is hit over
e bead.”

Lang aod Homer took turns
lashing the NCAA. scolding

\ the assocrauon for fearing

‘“modest’ levels of due pro-
cess.

Curious. however, were
Dunn's comments. They couid
most kindly be described as

i rambling and summarizing

{ them now in English seems

i

more difficuit than rewriting
House Bill 642 in pig Hindu.

1f T understand him right.
Rep. Dunn said reform shouid
ideally come from within,

, ; would be better at the federal
1
{

leved than the state Jevel and
is not the kind of issue that

| sbouid be taking up his time.

o

I

XE ALSS 53id underprivileged

athletes should be given *
money for przza and. if the
NCAA had the foresight to ad-
dress that issue, “‘80 to 90 per-
cent of these problems would
DOt exast.

J. Steven Beckett. the
Champaign attorney who
spoke ca behalf of the bill, was
dumbfounded by Dunn’s com-
ments. “'It’s like he said, ‘1
ought to be against it, but I'm
Dot going to be against it be-
cause | ougnt to be against it.
And everybody thinks | cught
1o be agamnst it so | won't be

©oagammstit’ ™

Getting more to the heart of
the issue was Rep. Homer,
'm&edﬂnhammebuus

: “I'm just won-
dermgmuusabout these
specific provisions in the bill
that you feed would be too

Miller of Alleaville, a b
of the O.U.R. (Orgzmxauon
for Understanding and

form) Group that has workcd
for NCAA reform here in Cen-
trai Iilinois. “I didn't expect
the force of their comments.*’

Not only did committee

members jike Rep. Louis Lang |

of Skokie and Rep. Thomas J.
Homer of Canton show a
knowiedge of the issue, they
spoke with 8 genuine passion.
Lang hammered the NCAA
spokesman. Director of En-
farcement Rich Hillinrd

°E

b 2" Hillard’s an-
swer: The NCAA wants identi-
cal rules in every state.

And therein lies the real an-
swer. The NCAA should be af-
fording these due process
PrOVISIONS In every state rath-
- er than fighting them from .

22ast to coast as they are now. |

blark Twoper 15 sponts editor at
‘ne Heraid & Review.

_o_OUOB

GROUP

ORGANIZATION FOR
UNDERSTANDING & REFORM

P.0. 50X 2173 STATION A

CH}AQMPALGN, iLLINOIS 61825‘*‘%
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By Douc BAnpow

The athletic program at the University
of Nevada at Las Vegas (UNLV) is again
under attack. The latest charge, that some
of basketball coach Jerry Tarkanian's
players consorted with a convicted sports
fixer, has forced the coach to agree to quit
after next year. Sports purists, along with
the NCAA officials who've laid siege to Mr.
Tarkanian for years, must be pleased.

But Mr. Tarkanian’s departure will do
nothing to end the scandals that periodi-
cally mar college sports. New violations,
investigations and punishment will con-
| tinue because of the very structure of the

NCAA, or National Collegiate Athletic As-
sociation, the 800-plus member body that
regulates 21 different college sports. Al-
though membership is formally voluntary,
no school could easily quit, since all major
intercollegiate competition takes place
within the NCAA’s framework. Mr. Tar-
kanian, in testimony Wednesday before a
House subcomumittee looking into intercol-
legiate athletics, called the NCAA “‘the big-
gest problem in college sports.” He
couldn't be more right.

The fundamental problem is that uni-
versities, in collusion with professional
teams, have created a monopoly. Put
bluntly, colleges have conspired with one
another to stifle competition for labor by
setting players’ salaries at roughly zero (a
“*scholarship” for many kids who would
prefer not to be in school).

Moreover, by acting as de facto farm
clubs for the pros, universities have forced
most young men, irrespective of their men-
tal abilities, to attend college in order to
-play pro basketball and football. An inner-
city kid with significant baseball talent can
sign with a club when he leaves high
school. A similar youth whose sport is bas-
ketball or football has to get accepted by
and attend a college.

Thus, scandal is inevitable. Universi-
ties, like members of any cartel, have an
incentive to cheat; they hope to attract top
athletes and keep in school kids who have
neither an aptitude nor an interest in
higher education. There's nothing unethi-
cal involved: The kind of financial benefits
offered under the table to lure a top bas-
ketball or football player are precisely the
sort provided openly to a stand-out base-
ball or hockey player. It is an unfair cartel
agreement, not morality, that is violated.

Of course, NCAA officials cite the im-
portance of maintaining the purity of col-
lege sports to justify their activities. But
their concern about potential corruption is
curiously one-sided. The member schools
luxuriate in the $1 billion generated annu-
ally by big college sports, offer lucrative

contracts to coaches, and allow coaches to
collect cash for dictating the shoes worn by
their teams. The players, in contrast, get
essentially nothing.

Indeed, the NCAA doesn’t even bother
to discriminate between corrupt and inno-
cent practices involving students. It simply
seeks to keep players from gaining any
benefit at all for their services, barring
schools from giving away T-shirts, for in-

stance, or lending kids, many from poor

families, money to pay bills or visit sick
relatives. The NCAA even blocks players
from earning money on their own: UNLV’'s
Greg Anthony was forced to drop a T-shirt
business that he had created.

True, in the name of the players the
NCAA continues to attempt to raise aca-
demic standards. Noble as that may sound
in. theory, in practice it means denying
many inner-city kids a shot at the pros.
Consider one of the criticisms of Mr. Tar-
kanian: that in 1986 he recruited New
Yorker Lloyd Daniels, who attended four
different high schools but never graduated.
So what? Most universities with major
sports programs stretch their admissions
requirements for players, giving the lie to
the notion of the student-athlete. More im-
portant, why should a gifted basketball
player be denied an opportunity to play
professionally because he isn't a good stu-
dent? And why should fans be denied the
opportunity to see him play because he
can’t keep up in school?

This wretched system is supported by
the pros because, though it denies them
access to some potential stars, it provides
them with a cheap farm system. Colleges
locate, train and exhibit the top players,
saving pro teams much time and money.
Minor league teams are costly; better to
have the University of Nebraska and Notre
Dame fulfill that function for free.

Yet with every scandal come proposals
for stricter enforcement and tougher pun-
ishment. The latest idea, from the South-
ern Association of Colleges and Schoals, is
to tie the “integrity” of a school’s athletic
program to its academic accreditation.
Naturally, the NCAA likes the idea. Says
Executive Director Richard Schultz: “I
think it is good and can have a salutary ef-
fect. A loss of accreditation is a devastat-
ing blow to a university.” -

The relevance of an athletic ‘‘scandal”
to a school's academic credentials is not
obvious. Moreover, the SACS proposal
would reinforce the very cartel that is the
problem, a system that denies gifted ath-
letes any compensation for long hours of
hard work, shortens their total employable
playing time, denies any shot at profes-
sional play to many disadvantaged kids,

The Real NCAA Scandal

and teaches athletes that rules exist to be
broken. We should therefore move in the
opposite direction, applying the baseball
model to basketball and football.

Pro farm clubs would hire athletes not
interested in school; universities would re-
cruit players who could meet their admis-
sions requirements. Should major sports
schools want to own a farm club—say, the
UNLYV Rebels—they could hire the players.
The other colleges could join the Ivy
League in putting academics first.

The sentimental idea of the student-ath-
lete is a powerful one, but the NCAA is
about money, not student athletics. Thus,
true reform will come only when colleges
have to choose between acting as semi-pro
franchises and acting as schools.

Mr Bandow is a_fellow at the Cato In-
stitute.
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Wednesday, November 13; 1991

NCAA sues over state laws hindering probes

By Ed Sherman = - ¢ ¢

The NCAA filed suit Tuesday
aimed at overturning a Nevada
state law in a case that could

" have far-reaching ramifications

in Illinois and throughout the
country.

The suit, filed against the gov-
emor of Nevada, UNLV.coach,
Jerry Tarkanian and three

. others, alleges the state legisla-

NCAA

“tion, setting down regulations

for .the NCAA'’s .enforcement
procedures, is unconstitutional.
The action was taken bccause
the law has all but stopped the
NCAA from completing its most
recent infractions casc against
Tarkanian and his basketball

‘program.’

The same scenario could hap-.
pen in Illinois, which passed a

Continued from page 1

liminary injunction, allowing the
NCAA to continue its investiga-
tion. Ultimately, the NCAA is
sceking a -declaratory judgment,
which would wipe out the law in
Nevada. That process could take
up to a year, the NCAA said. .

If the NCAA wins its case,

Schultz said he hopes the pre- -

cedent will apply when the asso-
ciation attacks enforcement laws
in other states.

The NCAA only will take ac-

tion in'a state if the law is get--

ting in thé way of- onc of its
probes, according to Schultz.
There are no cascs pending in
Illinois, although thc NCAA rc-
portedly has launched a prelimi-
narg investigation of the Chica-
g0 State basketball program.

“This suit only challenges the
Nevada law,” Schultz said. “[If
the NCAA wins], we hope other
legislatures see this and decide
to re-cvaluate their laws.”

The NCAA filed its case in
Reno’s Federal District Court.
The association maintains the
Nevada law is unconstitutional
becausc it violates interstate
commerce regulations. Because
the NCAA is a national organi-
zation, the law could dictate
how it should conduct its busi-

similar ‘law last summer. The
states of Florida and Nebraska
also have enacted enforcement
regulations. :
" If the NCAA’s suit fails, it
robably will open the door to a
good of states-passing their own
laws. That’s the NCAA’s biggest
fear; 5O differcnt states, 50 dif-
ferent enforcement laws.
“We'll cross that bridge when

“mess in. the other 49 states; said
NCAA Associate Exccutive Di-
rector Steve Morgan.

Morgan also said the Nevada
law is “ambiguous,” making it
almost impossible to follow.

Lawyers for Tarkanian, three

assistant_coaches and a. former
academic adviser have -cited

clauses in the-law that have .

slowed the case. The attorncys
recently met with the NCAA but
couldn’t come to an agreément
on how to complete the infrac-
tions process. :

“The NCAA’s current enforce-
ment procedurcs arc not at
issue,” Schultz said.- “The .issue
is whether we have to follow
criminal procedures for an ad-
ministrative hearing.”

we come to.it,” said NCAA E:

ecutive Director Dick Schuitz.
Schultz said the NCAA relw
tantly took action in Nevad
because “We find ourselves de:
in the water [with UNLV].
V is accused of rules viol
tions in the recruitment of Liot

Daniels.

The suit initially secks a pr
See NCAA, pg.

Like the Illinois law, Nevada °
requires the accused the'right to

confront the accusor. Because
the NCAA docsn’t have sub-
pocna power, however, the asso-
ciation can’t guarantec that
measure.

The Illinois law mandatcs the
NCAA complete its casc within
six months. NCAA probes.typi-
cally last more than a year and
sometimes as long as (wo years.

Schultz stressed this action
wasn’t being takcn against
UNLV. In fact, he said the
school has been anxious to put
this case behind it.

INCAA'’s actions affect too many to let it operate above the law

Editor's pote; Dick Schuitz, ex-

ecutiva director of the Nalonal
Coliegiate Athietic Awxlation,
has mid poopls wha ask siaie
iegislatures {0 protect thelr
chools from the NCAA might
wind up dixqualifying those ook
feges rom NCAA membershlp.

Hiv Sen. Wint Winter fr,

The suthor of the US. Con-
<titutlon understod the need
tr protect the Individuai rights
of due process ond equat pro-
tection, which ensure povern-
ment cannot violate the civil

COMMENTARY

By WINT WINTER, JR

liberties of lts cilizens. These
principles stand loday as the
most important plliars of our
leyal system,

Dut the Constltuiion oaly
protects amiingt  government
netlon, not the action of certain
private, voluntary organiza-
tions. Fven if the organization
is clsely tied to the state, n ma-
Jority of its members are stnte
institutions aned those Institu-

tloas pencrate the bulk of Its
revenue, a privule organizition
can lgnore due process, The or-
Ranizotlon can Investigate,
prosecule, convict and penalize
its members according o its
own capricious measurcs.

‘The National Collcglale Ath-
letic Associatlon Is such a
rroup. Individuals and instite-
tions under review by the
NCAA have limnited access ta
evidence used sgrinst them,
have no rcal means to oppeal
degisions, ond, most important,
arc subject lo an incredible
pennlly system thst punishes

the Innocent student-athlcte,
oficn lets Iree the gulity and
Aip-Sops on high-prolic cnses.
Voluninry membershlp or not,
the NCAA has o much power
and controls the destny of 100
many lives without alfording
members basic rights. With so
much at stake, should the
NCAA be allowed 1o enforce Iis
rules without providing cither
alleged ofcnders due process
or the ~gulity” equal punish-
ment?

{ say no. We recenty intro-
duced in the Kansas Senale a
biil 10 protect students, coaches

and e public from this intre-
slve and unfulr practice by the
NCAA. Our il wouid dn noth.
Ing (o laterfere with the
NCAA's chorter to make and
cnforce rules for Intercolles
giate athledes; It would merely
hold the NCAA o the samc
rules required by the US. Con-
stitution.

The NCAA is disturbed with
our bill and will ne doubt op-
pose IL Indecd, the NCAA re-
cently threatened o Kick out
schools in states that had such
o law on the books

This nrrogant action reveals

the dark and dictatorial side of
the NCAA_ Thc timne has come
for scrious reforin of this orgn-
niznlon, which puts itscil as
above the law of the land. The
reform, which would best
come from within, will be Im-
posed by swtes and/or Con-
gress I the NCAA contnucs lo
stil while the Inoocent are
punished, Thirteen ycars ngo,
Congress urped the NCAA o
make changes that stll have
nal been made.

By its threat, the NCAA sug-
gests it isabove the authority of
state legistatures and Congress

and can continue to subvert the
Conslitution. Without the credi-
ble Interest of the stes and
Congress, the NCAA wiil appar-
enlly continue to stail reform
while innocent athletes,
schools and the public wiil con-
tnue to be punished by Iis dou-
ble swandard of justice.

Kansas Sen. Wint Winter Jr.
{R-Lawrence) is chainnan of
the Judiciary Cormmillee and
primary spoasor of Scnate il
234, which woidd establish the
Athlelic Association Proce-
dures Act.
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Enforcement-process

Continued from page 1

scheduling and conducting hearings,
writing reports, and handling the
public announcement of those re-
ports under guidelines developed
by the infractions committee.

e The committee will adopt 2
conflict-of-interest policy for itself,
its staff and the enforcement staff.

o Public announcements of the
decisions of the Committee on In-
fractions will be handled by the
chair of that committee.

The changes came as a8 resultof a
study by the Special Committee to
Review the NCAA Enforcement
and Infractions Process, chaired by
former U.S. Solicitor General Rex
E. Lee. Lee is currently president of
Brigham Young University.

«] am extremely pleased that the
NCAA Council has endorsed the
special committee’s recommenda-
tions,” said NCAA Executive Di-
rector Richard D. Schultz. “I think
it reiterates the membership’s and
the Committee on Infractions’ sin-
cere commitment to the concept of
due process by providing the fairest
possible enforcement procedures.”

The Council will continue to re-
view two of the special committee’s
recommendations that require ac-

tion by the NCAA membership ata
Convention—the use of an inde-
pendent hearing officer to rule in
cases not decided by summary dis-
position, and the initiation of open
hearings. In addition, the Council
determined that because changes in
the appeal process may require a
Convention vote, it will discuss that
issue at its April meeting.
Delegatesto the 1992 Convention
considered three proposals involving
enforcement. They approved No.
143, which extends television sanc-
tions to include delayed telecasts,
and No. 144, which permits the
committee to withhold all or a por-
tion of a member’s broad-based
revenue distribution money as a
penalty in a major infractions case.

However, they defeated No. 142,
which stipulated that failure to ap-
pear at an infractions hearing when
requested to do s0 would constitute
unethical conduct (the proposal
needed two-thirds approval and fell
short at 64.1 percent, 378-209-18).

Proposal Nos. 142, 143 and 144
originated with the Committee on
Infractions and were not part of the
enforcement-review commmittee’s «
package of recommendations.
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“ene HCas approvel mechsaisx is such chat certcin 9f the speclal
coimiveea’s cecomwendazious, Suth a8 those  concemndng  investigative
procadures, tape recordings and tzamsvciprs, carc be z2ifecred Dby the NCA.A
Committes on lafrmcticns or the Council s 2dvancé of any MCAA Comvedtion
actions. Orher changes prebadbly will regu.re cction at an HCAA Convention,*®

Schultz said.
fhe Speciel Cemmictee to Review whe NCis Enforcement and Infracticms

Process was appointed by the NCAA Coumeii in april 1991 and comprises

distimpuisned w:zbexs cf ¢he legal, athletics and educitien cormunities.
During its zaviey peoeess, }he committeer was charged with conducting a

thorough zeview of tiae enforcesent and isfractions process, imcluding the

inractigative process s{ the exforceaent $taff; the fusction of the Committee

on Infraciioms, includiag the Deazing process and the mathed used to determise

psnulties, and the release of informatica to the public regarding sanctioas.
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DID YOU KNOW? ;

1. Thata former NCAA investigator said “Give me
six weeks, and I can get any college in the nation
on probanon Evcryonc is guilty — There are
only varymg dcgrcu of éullt » D

2. That the NCAA ;ulcd 15U players vmnng a

dying friend would be consxdcrcd cntatainmcnt g

off campus.

3. That the NCAA have sent their investigators
to 2 spy school outside of Washington, DC,
They were trained by i mta'rogamrs from the
Isracli army and the FBI on “art of questioning.”

4. NCAA investigators engaged in unprofessional
conduct by harassing and verbally abusing Deon
Thomas in a gym at the L M.P.E. Building.

5. That Deon Thomas, as a hlgh school studcnt and
without legal rcprcscntanon, was asked to answer
questions before NCAA invstxgators ina
downtown Chicago office building. This inter- .
rogation was supposed to take approximatdy N
an hour, but in fact it lasted over 5 hours and .
became part of Deon’s oﬂiual tatimony

6. NCAA mvaugators’ mnsrcpracntcd Ervug
Small’s testimony, rcﬁxsing to havc lu.s Eestimony .
transcribed or tnpc recorded, ;i gk

7. NCAAmvmugatotsrcﬁxscdnd ow ] vi
Small’s corrected i&nm&ny M

8. NCAAi investigators ms:sted that if Small did not
sign the incorrect versxox? of his testimonyas
penned by the mvungawts it would be trated
as a failure to cooperate. i

9. After the announceti sanc ons, Smrt and

Williams (représentatives of the NCAA) fudled ;-

false and unfair publicnty‘ damagmg Jimmy .
Collins and the Umvasi& of Illinois.

10.That D. Alan Willnams, chanr of the NCAA
Infractions Commnttcc was quoted as saying
“That doesn’t mean it dldn’t happen; that doesn’t
mean it did happcn We don’t have a category
that says ‘he’s innocent.”

Y =+~ 11. A recent Harris poll says 75% of the American

people think cominugql NCAA reform is necessary,

N i i

After a lengthy sclf-investigation, the University

of Illinois did not find cause to admit guilt to any

of the original allegations. The alleged violation of
- Lack of Institutional Control, for which sanctions

" werc applied, was not one of the original allegations
;- and was never addressed in the hearing process.

Thercfore Illinois did not have the just opportunity
to answer this allegation before the infractions
committee.

FOUND INNOCENT BUT SANCTIONED
ANYWAY just one week before national lettersigning
day, the announcement came the day after a major
national election. The fact that the NCAA could find
no guilt was overlooked by national media outlets.

The NCAA rejected a sincere plea from the
University to delay the sanctions one year to allow
the fulfillment of promised scholarship offers.

Yet it turned around days later and allowed
UNLYV to play in the 1991 NCAA Tournament
in the NAME OF FAIRNESS. Consistency is not
the watchword of the NCAA.

RPN ©.U.R. REFORM o

' 4. At the recent NCAA Convention in Nashville, the
r+- mode of operation of the enforcement committee

was brought to the forefront. They were to estab-

. lish a blue ribbon commiittee to evaluate enforce-

ment and infractions activity.

"O.UR Group joins with representatives from
Congress and State Houses across the nation in saying
that the NCAA, without pressure, will not work

- toward major rcﬁxm It is necessary that individuals
-, -and groups across the nation urge the acceptance of

« basic human nghts for the young men and women
that participate in Intercollegiate Sports. Coaches, who
make their livelihood from this chosen career, must
be afforded the same opportunity of due process
that the ordmary hﬁchs bf this country enjoy. -

Many of the statements in the section *Did You Know"
were documented and reported by Don Yacger in

“UNDUE PROCESS: The NCAA’s Injustice for Al
published by Sagamorc Publishing

If you have not read the book UNDUE PR S
by Don Yaeger, request your copy from O.U
Group now! This investigative report on the
NCAA will motivate you to act now! Sagamore
Publishing has agreed to continue conmbuung a.
percentage of the books purchased through
O.U.R. Group to O.U.R. Group.

O.U.R. Full Court Press — This mobilization is
scheduled for March 30, 1991 at the Final Four in
Indianapolis. Two buses have reserved. Help us
take the message of O.U.R. Group to the inter-
ested individuals attending and media covering the
Final Four. To reserve your place in this caravan,
contact O.U.R. Group —(217) 398-6717,

We need your help! In taking the message to people
across the nation, we are incurring substantial
expenses. Your contribution of moncey or service
may make the difference in getting the message
out. If you need more information regarding -
specific expenses and how you can help, plcasc
contact Jo Miller, 0.U.R. Group Coordinator,
2179 Station A, Champaign, IL 61825- 2179 or
call (217) 398-6717,

O.U.R Full Court Press - The Final Four - |

Indianapolis, IN
Saturday, March 30, 1991

National Convention

will be annouriced ata later date
LIS . i; .‘ |

For more mformauon about these and othcr

events wntc m :

O.U.R. GROUP

-j;' - 2179 Station A

+% Champaign, IL 61825-2179 ..

(217) 398-6717

O.U.R. Group, the Organization for Understanding
and Reform, is a not-for-profit organization dedicat
to creating an understanding for the issues and pet
involved in denial of due process by the NCAA, an.
influence reform of the enforcement and infractions
activitics within the NCAA.,
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If Joe McCarthy were alive today, he'd be working for the NCAA.

In the college sports section of
any American newspaper on any
given day, there will be a story
about allegations made by the
National Collegiate Athletic
Association.

The accused college will
almost always proclaim their
innocence. Rival colleges will
almost always declare them
guilty. And somewhere in be-
tween lies the truth.

But truth has little bearing in
an NCAA investigation. What
it’s really about is money—the
millions of dollars generated by
collegiate athletics.

And the very source of all that
money, the student-athletes, are
used as pawns in a struggle in
which they are powerless to
defend themselves.

Judge, jury and
executioner.

While no one believes that
abuses do not occur, the NCAA
rule book is open to interpretation
—their own. They prefer to
operate on the assumption that a
college, and thus its athletes, are
“guilty until proven innocent™. In
fact D. Alan Williams, chair of
the NCAA Infractions Committee,
has stated that his organization
has no category for innocence. A
clear violation of the very foun-
dation of our democracy, and a
national disgrace.

Athletes are especially vulner-
able. They, not the schools they
play for, ultimately pay the price.

Colleges have huge financial
resources to weather the blows
inflicted by the NCAA. They also
profit enormously from the
talents of their athletes.

Players, however, have no such
resources.

Only approximately two per-
cent of all college athletes go on
to play professional sports. When
an unfair ruling by the NCAA
deprives players of the oppor-
tunity to participate on the col-
lege level, it may also deprive
them of their only opportunity to

play the game they love on a com-
petitive basis.

Abuses within the system stem
from the competition for players
—teenagers—who are the hard
currency in a big money game.
And student-athletes are denied
the right to a fair and impartial
hearing of the facts.

FAc s The NCAA does not

s allow its investigators to
tape-record interviews, or to have
a stenographer present. Testi-
mony is presented in editorialized
memo form created from the
investigator’s hand-written notes.

FAc » The Bill of Rights pro-
s vides that no person shall

“be deprived of life, liberty or
property, without due process of
law™.

Nice work, if you
can get i,

The NCAA is a law unto itself.
Originally formed in the first half
of this century to make sports
safer for athletes and to separate
amateur from professional sports,
it has grown into a self-appointed,
self-governing, and self-regulating
organization with a $98-million
annual budget in 1989-90. And
the new NCAA television con-
tract will enrich this gravy train
to $1 billion over seven years.

So in whose interest is it to
keep colleges captive to this un-
fair system? Who benefits from
the threats and intimidation that
have become trademarks of an
NCAA investigation?

HESSA
=2~/19-9%
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The same self-righteous in-
dividuals who decry the abuses of
college sports use funds earned
from the sweat of our children to
enrich themselves. And in their
hypocrisy, they punish athletes
for the “violations” that are an
affront to basic human dignity.

Incredibly, LSU players who
wished to see a dying friend were
told they would be violating the
NCAA’s rule against “‘enter-
tainment off campus’’.

FAB s In 1985, the

s Washington
Post reported that in

\ the seven previous
years, the NCAA
had arranged more
than $600,000
in extremely low-

or no-interest
mortgage loans to
favored staff
members, with the
largest amount—
$118,000—going

to the man

who made the NCAA what it is
today, former Executive Director
WALTER BYERS.

FAc'l'. It’s against NCAA rules
s for a coach to invite

players to his home for dinner.

[Ac s Dick Schultz, also a

» pilot, requested and
had approved the purchase by the
NCAA of a private airplane
costing $1.7 million.

e e e e e
1“The NCAA is looking out

after the interests of
athletic departments
and their budgets.

There’s not one single rule
that the NCAA has which

is designed to benefit
the athletes.”’

Nebraska Senator
Ernie Chambers

e S e |

FAB » It’s against the NCAA

s rules for a college to pro-
vide a player with a ride to the
airport even to attend the funeral
of a family member.

Getting at the truth,
NGAA-style.

So who are the people who
determine whether a player has
violated NCAA rules? NCAA
Investigators are not the power,
they are the fist. They are paid
little, especially by the standards
of their high-living bosses. Their

job is to interview coaches and
athletes and report their findings.
The advantage, however, is over-
whelmingly in their favor.
FAc s The NCAA has sent their
1 investigators to a “‘spy
school” near Washington, DC,
for training in interrogation by
agents from the Israeli army and
the FBI.

fAc‘I'. In 1990, an Illinois
s high school player
was interrogated for five
hours by NCAA
investigators without his
attorney (or parents)
present.

Schools that have
undergone the harrowing
experience of an NCAA
investigation are caught in
a Catch-22. They are
denied due process, and
their claims of innocence
are derided as “whining”
by rival schools who stand
to benefit from sanctions
imposed. As one former

NCAA investigator stated, “Give
me six weeks, and, I can get any
college in the nation on
probation . . . Everyone is
guilty—There are only varying
degrees of guilt.”

But is everyone guilty? And is
the harsh “‘justice” imposed by
the NCAA applied consistently,
without regard to personal friend-
ships or a team’s standing in the
polls? A great many schools say
no. But as many of them have
discovered, any criticism of the
NCAA is an open invitation to an
NCAA investigation.

'Don Yaeger, UNDUE PROCESS, the NCAA'’s Injustice For All
(Champaign, Illinois: Sagamore Publishing Inc., 1991), p.108.
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Joinus in

If you believe that athletes
should be protected from exploi-
tation, and that players and
colleges accused of violating the
rules should be punished only
when proven guilty, you can help
build a better system.

TAVING THE

wrong-doing is
supposed to be entitled to
equal protection under the law.
The current NCAA enforce-
ment system is rife with abuse,
committed not by colleges, but by

‘““The State of California
respectfully requests the
President and Congress of
the United States to pass
legislation which would
require the National
Collegiate Athletic
Association to adopt
procedures to guarantee
due process to member
schools and their students

and coaches.”

Lawmakers across the
country are currently
considering legislation
to ensure that schools
and athletes are given
due process. There is
little individual schools

can do to support this move-

ment because of the ever-
present threat of NCAA inves-
tigation. So it’s up to ordinary
citizens to force the NCAA to
clean up their act.

We believe even the mighty

NCAA must bow to the will of

the American people. This nation

has fought greater foes than the

petty tyrants of the NCAA to
preserve and protect our basic
freedoms. In this country,
anyone accused of

—Resolution passed by the California
Legislature
August 30, 1990.
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the very group who claim to be
the watchdogs. And with so much
money at stake, the NCAA con-
tinues to fight all efforts to bring
about reform.

O.U.R. Group, the Organiza-

tion for Understanding and
Reform, is a not-for- profit

organization were first documented
dedicated to _ and reported by Don
creating an — - Yaeger in UNDUE
understanding [ [, | ANEAAYS] PROCESS The NCAA’s
for the issues INJUSTICE FOR ALL Injustice For All,

and persons O b Sagamore Publishing
involved in Foreward by Dale Bromn Inc., 302 West Hill,

the denial of Champaign, Illinois,
due process by the NCAA, 61824-0673. Copies are

and to influence reform of the
enforcement and infractions
activities within the NCAA.
Begun in Illinois, O.U.R.
Group has taken the case against
the NCAA to concerned parents
and fans across the nation. In-
dividuals who believe they have
been unjustly accused have
broken ground by fighting the
NCAA in court. But until in-
dividual states and members of
Congress enact meaningful
legislation, the NCAA will
continue to enjoy its position as
the dictator of college athletics.

The hook they'd like
to burn.

Many of the facts
and statements here
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available by ordering directly
from the publisher. For faster ser-
vice, mention O.U.R. Group. For
phone orders, call 1-800-327-5557,
FAX: 217-359-5975.

We urge anyone wanting to
know more to read Mr. Yaeger’s
no-holds-barred expos€.

You can also organize an
O.U.R. Group chapter in your
own community. There is no cost
to join and membership entitles
you to receive our monthly
newsletter.

For more information write to
O.U.R. Group, PO. Box 2179
Station A, Champaign, IL 61825
or call 217-398-6717.
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February 19, 1892

STATEMENT OF BURTON F. BRODY
TO THE FEDERAL AND STATE AFFAIRS COMMITTEE OF THE
KANSAS HOUSE OF REPRESENTATIVES

My name is Burton F. Brody. I am a Professor of Law at the
University of Denver. I have been an interested observer:.of the
administration of intercollegiate athletics for the past twenty
years and an active participant in such administration for ten of
those years. (A more detailed statement of those activities
accompanies this statement). I would 1like to note that this
statement and the views expressed herein are my own and in no way
represent either the views of my University or its athletic
department.

I appear here today for two reasons. First, out of the firm
conviction and belief that the current National Collegiate Athletic
Association (NCAA) enforcement practices are unjust, unfair and
provide none of the safeguards Americans consider appropriate when
rights and privileges are threatened by official action. However,
I also come before you out of respect and admiration for Coach
Timmons. He is an educator and man for whom I have the highest
regard. His commitment to his students is something all educators
should emulate; and his determination that all students be treated
fairly and justly by the organizations that control campus activity
is a goal all should share. Kansas is fortunate to have had the
services of such an educator and is still fortunate to have him
serving its citizens in seeking justness and fairness for its
student-athletes. I am honored to join him in this cause.

NCAA enforcement practices are so poor that they serve neither
the 'goalsof the Association itself nor the ends of justice. " One
of the clear goals of NCAA regulation is to maintain athletic
‘competitiveness (i.e. "a level playing field"), yet those who
follow college sports know that a few schools dominate in each of
the sports. And further, those who follow college sports suspect,
with some justification, that consistent athletic success too often
results from ignoring NCAA rules. At the same time, the NCAA’s
enforcement practices have been consistently found lacking in
fundamental fairness and procedural safeguards.

Moreover, it should be kept in mind that the NCAA is an
association of educational institutions and its goals include
contributing to the educational mission of its members and

providing for the welfare of students. It thus seems to me that
its enforcement program should teach concepts of justice  and
fairness to those involved in intercollegiate athletics. The

enforcement program of an association of institutions of higher
education should foster respect for the rule of law.

Sadly however, just the opposite is true. NCAA regulation and
its enforcement fosters contempt for the rule of law. In 1989,
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Professor Allen Sack of the University of New Haven studied under-
the-table payments to college football players in the major
conferences. He stated that 83% of the players in Southeast
Conference since the mid-60’s said they knew that players at their
schools received imprcoper benefits. Further he reported that 67%
of the same Southeast Conference athletes admitted that they
themselves had accepted illegal benefits.® Thus it is clear that
current NCAA enforcement practices are not teaching Southeast
Conference athletes respect for the rule of law. And further it
makes clear that any claim by the NCAA that effective enforcement
of its rules justifies bypassing certain procedural safeguards in
order to preserve the integrity of intercollegiate athletics is
hollow at best. It would seem that all NCAA enforcement has
accomplished is to <create a large number of well-built,
athletically gifted scofflaws and a still larger number of cynics.

The sad reality is that is that NCRAA enforcement is so
misguided that rampant cheating has brought the entire higher
education community into disrepute. Yet at the same time, NCAA
enforcement procedures are so oppressive and contrary to concepts
of fair play that the cheaters, more often than not, are pitied
rather than condemned. Could there be a greater reason to change?

This statement will outline the major recent attempts to
reform NCAA enforcement practices. The strikingly similar
conclusions reached by each of those reform efforts are proof that
flaws exist and are well known. The fact that the defects have
been known for years makes it painfully clear that the NCAA,
despite protestations to the contrary, will not reform itself. It
has had ample time and opportunity to do so and has done little.

In 1978, The Subcommittee on Oversight and Investigations of
the Committee on Interstate and Foreign Commerce of the United
States House ©0f Representatives asked the NCAA to amend its
enforcement program to bring elements of due process to NCAA
proceedings. -~ The Subcommittee refrained from proposing federal
legislation because of the NCAA’'s promise to do so without federal
intervention.

The Association had an opportunity to do so. At its 1979
Convention, Proposition 61 (a copy of which is attached hereto as
Appendix II) was presented. Proposition 61 proposed the changes
that the Congressional Hearings made clear were necessary if
fundamental fairness was to become part of NCAA enforcement. It
was overwhelmingly rejected.

In the years since, several states have adopted legislation
requiring that their institutions and individuals ensnared in NCAA
enforcement be granted due process. The NCAA is currently involved
in litigation attempting to have one of those state statutes
(Nevada’s) declared unconstitutional. (I will not comment on the
irony of an association of institutions of higher education
spending thousands of dollars contesting granting procedural
safequards to its members and their students; I will satisfy myself
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by merely pointing it out.) But so little change has occurred and
the fundamental unfairness of NCAA enforcement persists that new
federal legislation 1is being considered. Currently, The United
States House of Representatives Subcommittee On Commerce, Consumer
Protection and Competitiveness is revisiting the questions.

In response to this spate of legislative interest, including
your own, -- and I believe in an effort to blunt it -- the NCAA
formed a SPECIAL, COMMITTEE TO REVIEW THE NCAA ENFORCEMENT AND
INFRACTIONS PROCESS. The SPECIAL COMMITTEE, headed by a former
Solicitor General of the United States currently serving as a
university president, and consisting of distinguished members of
the Bar, the judiciary and higher education, including a former
Chief Justice of the United States and a former Attorney General of
the United States, conducted hearings during 1991 and issued a
report (a copy of which is attached hereto as Appendix I). On
October 28, 1991, the SPECIAL COMMITTEE made eleven recommendations
for improvement in the NCAA's enforcement and infractions process.
2And if what one reads in the press is accurate, the Association is
raising doubts about at least some of those recommendations.

If past practice is as reliable guide to future conduct as
intelligent people believe it to be, the SPECIAL COMMITTEE’S
recommendations will be ignored. They will be ignored because they
are the same ones made by The U.S. House of Representatives in
1978, the same ones contained in the Nevada and other state acts
and the same ones addressed by Proposition 61 at the 19739 NCAA
Convention. (The SPECIAL COMMITTEE RECOMMENDATIONS (Appendix I) and
Proposition 61 (Appendix II) are crossed referenced with each other
by marginal notes for your convenience.)

The points are clear. NCAA enforcement process is seriously
flawed. Everyone and every legislative body that has investigated
them in the last thirteen years has s¢ determined. And despite
protestations that change was forthcoming because the Association
was capable of and committed to keeping its own house in order, its
own SPECIAL COMMITTEE, within the last six months, made the same
recommendations for change that have been made for thirteen years.

A basic reason that NCAA enforcement is so unjust flows from
the nature of the organization and its philosophy of institutional
penalties. The Association is an association of institutions and
organizations. Its ©penalties are therefore directed at
institutions. But those who suffer the sanctions are individuals;
and those individuals have no place in the organization, play only
a limited role in its enforcement process and have limited ability
to defend themselves against charges that can have serious effect
on their futures. Yet when it comes to students, NCAA rules punish
them for the transgressions of others in the name of institutional
penalties.

NCAA rule 14.13.2 (p. 154, 91-92 NCAA Manual) states:

An institution shall not enter a student-athlete (as an




individual or as a member of a team) in any
intercollegiate competition if it is acknowledged by the
institution or established through the Association’s
enforcement procedures that the institution or
representative(s) of its athletic interests violated the
Association’s legislation in the recruiting of the
student-athlete....

Thus it is clear that the student is punished (denied the
eligibility to compete) for the transgressions of others. This in
the name of "institutional penalties"; the institutional penalty
being that the student cannot "represent" it in the contest.
Nonsense!!! It is the student who cannot compete and is thereby
punished, and punished for a violation of others. It 1is the
greatest of injustices to seek to control the conduct of one group

by imposing sanctions on another group. It reminds me of the
cultures that seek to control 1libidinous males by, placing
restrictions on the freedom of females. It is seeking to raise

one’s child by kicking the dog every time the child does wrong. It
is no wonder the athletes of the Southeast Conference have no
respect for such a rule of law.

Further, a system of regulation that punishes someone other
than those who are truly responsible for violations is doomed to
failure. The growth of cheating in intercollegiate athletics is
testimony to the failure of the NCAA’s philosophy of institutional
penalties. It must create a system of truly effective
institutional penalties and incorporate within it a system of
punishing the individuals truly responsible for transgressions.

Proposition 61 presented to the 1979 NCAA Convention (Appendix
II) addressed these very questions. 1In its Section 615 Principles
Guiding Corrective Action, it stated:

(2) Justice; the committee should attempt to correct only
the wrongs actually found. Sins of coaches, assistant
coaches, recruiters and athletic administrators ought not
be visited on student-athletes. Specifically, student-
athletes ought not be required to suffer periods of
athletic ineligibility unless they personally engaged in
affirmative conduct violating Association legislation.
*kk%k

(4) To whatever extent possible, corrective action should
be directed against the member institution, athletic
department personnel, other university employees and
representatives of the athletic interests of the member
institution rather than against student-athletes. This
is because corrective action is most effective when it is
directed against persons in positions of responsibility
and authority. However, no corrective action may be
imposed on any individual not given an appropriate
opportunity to present his side of the controversy.
Responsible educators ought not be permitted to evade the
consequences of their failure to meet their




responsibilities by imposing sanctions on their students.

These principles are as true today as they were in 1979 when
the NCAA in association assembled rejected them. The Association
continues to reject them and will continue to do so until some
greater authority requires it to do differently. Until the members
of the Association take responsibility for their actions and
structure themselves and their enforcement program in such a way as
to provide justice, fairness, fair play and common decency:.to the
individuals and institutions involved in intercollegiate athletics,
cheating will continue to grow, distrust of the "system" will
continue to grow, growing numbers of students will be taught
disrespect for law and higher education will continue to be
embarrassed.

Therefore, I respectfully urge you to take the opportunity
presented to you and enact the legislation pending before you that
will require athletic associations enjoying Kansas residence to
provide due process to those whom they sanction and thereby to
punish only those deserving punishment rather than their innocent

successors and colleagues.

urtan\gé/gr dy
Profess ofvLa
University of nv
College of Law

1900 Olive Stre
Denver, Colorado” 80220

1. THE UNDERGROUND ECONOMY OF COLLEGE SPORT; a paper presented at
the Joint Meetings of the North American Society for the Sociology
of Sport and the Philosophic Society for the Study of Sport,
Washington D.C., November 10, 1989.
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APPENDIX T

REPORT AND RECOMMENDATIONS

OF THE
SPECIAL COMMITTEE TO REVIEW THE

NCAA ENFORCEMENT AND INFRACTIONS PROCESS

The Special Committee to Review the NCAA Enforcement and Infractions Process
was appointed in April 1991 to examine the enforcement procedures to ensure
that this important function of the Association is fair, effective, timely and
consistent. Its establishment was initiated by NCAA Executive Director
Richard D. Schultz a year earlier in a document outlining his goals for
1990-91, which were accepted by the NCAA Executive Committee in its August
1990 meeting.

Specifically, the special committee’s charge, as extended by the executive
director, was as follows: "Conduct a thorough review of the enforcement and
infractions process, including (a) the investigative process by the en-
forcement staff; (b) the function of the Committee on Infractions, including
the hearing process and the method used to determine penalties if guilty, and
(c) the release of information to the public regarding sanctions and the con-
duct of press conferences at institutions announcing sanctions. The purpose
of the review is to make sure that the process is being handled in the most
effective way, that fair procedures are guaranteed, that penalties are appro-
priate and consistent; to determine ways to reduce the time needed to conclude
the investigation and the infractions process, and to determine if there can
be innovative changes that will make the process more positive and under-
standable to those involved and to the general public.”

The special committee attempted to accomplish two important objectives in its
resultant study and recommendations: maximizing fairness to institutions and
individuals accused of wrongdoing, while preserving the effectiveness of the
Association’s ability to investigate and take corrective measures expedi-
tiously in infractions cases. »

The Special Committee

The special committee comprised the following individuals: Rex E. Lee, presi-
dent of Brigham Young University and former U.S. solicitor general, chair;
Warren E. Burger, former Chief Justice of the United States; Reuben V.
Anderson of Jackson, Mississippi, a former state supreme court judge; Paul R.
Verkuil, president of the College of William and Mary and former dean of the
Tulane University law school; Charles W. Ehrhardt, professor of law and fa-
culty athletics representative at Florida State University; Becky R. French,
university counsel at North Carolina State University; Benjamin R. Civiletti
of Baltimore, Maryland, former attormey general of the United States; Charles
Renfrew of San Francisco, California, vice-president, legal, for Chevron Cor-
poration, a former Federal district judge and a former deputy U.S. attorney
general; Philip W. Tone of Chicago, Illinois, a former Federal district judge
and former Federal appeals court judge, and two current members of the NCAA
Council, Charles Cavagnaro, director of athletics at Memphis State University,
and William M. Sangster, director of international programs and faculty
athletics representative at Georgia Institute of Technology.
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The Work of the Special Committee

The special committee conducted five meetings during the course of its work --
May 29, June 30-July 1, July 26-27, September 5 and October 16.

In certain of its meetings, the special committee consulted in person with
invited individuals to obtain their views of the issues being considered by
the special committee. Included in this category were Thomas C. MacDonald
Jr., a Tampa, Florida, attorney who has served as counsel for the University
of Florida; Jerry Tarkanian, head men’s basketball coach at the University of
Nevada, Las Vegas; D. Alan Williams, University of Virginia, current chair of
the NCAA Committee on Infractions; Frank E. Remington, University of Wiscon-
sin, Madison, a former chair of the infractions committee; Beverly E.
Ledbetter, Brown University, and Milton R. Schroeder, Arizona State Univer-
sity, current members of the infractions committee, and S. David Berst, NCAA
assistant executive director for enforcement.

In early summer, invitations were extended to the general public and a cross
section of the constituencies in college athletics to participate in a public
hearing and to express their views regarding the NCAA’s enforcement and in-
fractions process. The hearing was held in conjunction with the special com-
mittee’s July 26-27 meeting in Washington, D.C.

At that meeting, the special committee heard from the following individuals:
Britton B. Banowsky, assistant commissioner and legal counsel, Southland Con-
ference; J. Steven Beckett, attorney, Champaign, Illinois; William C. Carr
111, vice-president, GNI Sports, Inc., Charlotte, North Carolina (former ath-
letics director, University of Florida); Collegiate Commissioners Association
officers Thomas C. Hansen, commissioner, Pacific-10 Conference, and Thomas E.
Yeager, commissioner, Colonial Athletic Conference; Bill Curry, head football
coach, University of Kentucky; James E. Delany, commissioner, Big Ten Con-
ference; Vincent J. Dooley, director of athletics, University of Georgia;
George H. Raveling, head men’s basketball coach, University of Southern Cali-
fornia, and member of the board of directors of the National Association of
Basketball Coaches, and Michael L. Slive, commissioner, Great Midwest Confer-
ence.

The special committee also received a number of written submissions during its
work, including specific suggestions from Stanley 0. Ikenberry, president of
the University of Illinois System; Morton W. Weir, chancellor of the Uni-
versity of Illinois, Champaign; Congressman Tom McMillen (D-Maryland), and
George H. Gangwere, now retired after years as the NCAA’s longtime general
counsel.

Findings

During the course of its study, the special committee made certain findings
that formed the basis for its recommendations (detailed later in this report).
Among them:

* The conduct of the NCAA's enforcement and infractions process has been,
since its inception 40 years ago, a serious effort to achieve, fairly and
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equitably, compliance with NCAA principles and regulations. The Associa-
tion, its membership and its Committee on Infractions through the years are
entitled to appreciation and credit for having the willingness to establish
a system by which the member institutions can police themselves in their

intercollegiate athletics activities. That continued self-enforcement is
essential to successful compliance. Similarly, the special committee
wishes to acknowledge the quality and credibility of the efforts of both
the Committee on Infractions and the enforcement staff. The Association

has a consistent history of willingness to review and adjust its enforce-
ment and infractions procedures in an effort to improve those procedures.
In this spirit, the special committee believes that the process can be
improved further and enhanced in the areas reflected by the recommendations
of this report.

* The process must be procedurally fair, as expeditious as possible, and ef-
fective in uncovering and correcting wrongdoing while affording adequate
protection to institutions and individuals. 1In this respect, the existing
distinction between major and secondary violations is appropriate and use-
ful in processing and resolving infractions cases.

* The U.S. Supreme Court has determined that the NCAA is not a state actor
for purposes of the Fourteenth Amendment to the U.S. Constitution. Never-
theless, the special committee is of the view that the NCAA, in the
interest of its members and in its own interest, should afford procedural
fairness protections. These protections should be provided and admin-
istered by the NCAA itself, in order to assure uniformity across all member
institutions and all parts of the nation. Also, it is essential, in the
special committee’s view, that the identification and correction of NCAA
rules infractions remain a cooperative, joint effort, involving both the
Association and also the affected member institutionms.

[Attached as Appendix A is a statement regarding the NCAA enforcement proce-
dures vis-&-vis components of due process.]

Recommendations

Effectively improving the system will require both structural and procedural
changes. The special committee’s specific recommendations, which will be
reviewed by the NCAA membership and then submitted to the NCAA Council and the
NCAA Presidents Commission for approval and any necessary membership actionm,
are as follows:

1. Enhance the adequacy of the initial notice of asn impending investigation
1(/? and assure a personal visit by the enforcement staff with the institu-
tion’s chief executive officer.

Among the problems the special committee identified are the inadequacy of
_ the initial notice of an impending investigation and the desirability of
affirming a spirit of joint investigation by the NCAA and Dby the . insti-
tution. The most effective investigations are those characterized by
cooperation, rather than adversarial positioning, and the initial steps
in the investigative process are pivotal in establishing the appropriate

relationship. N
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The special committee is convinced that in the vast majority of in-
stances, the institutions affected are as vigilant in their =zttempts to

determine the truth as is the NCAA enforcement staff. Joint investiga-
tive efforts, involving the cooperation of both the Association and the
institution, benefit all parties and speed the process. In those cases

that do not fit this pattern, however, the enforcement staff should re-
tain the option of abandoning a joint investigation and proceeding on its
own to the extent required by the needs of the case. In light of the
greatly increased cooperation currently being exhibited by institutions
in the enforcement process, however, it is desirable to pursue the bene-
fits of joint investigation whenever possible.

Toward that end, the special committee recommends that instead of simply
sending a preliminary letter of inguiry to an institution, the enforce-
ment staff personally should wvisit the institution’s chief executive
officer with the preliminary notice in hand in each major case as defined
in NCAA legislation. Further, the letter should provide some indication
of the nature of the potential violation and the portion of the athletics
program where the potential violation occurred. The staff thus would
advise the chief executive officer of its intention to work with the in-
stitution in a joint investigation unless the staff did not believe that
a joint investigation would be appropriate in that instance, in which
case it would so inform the institution and state its reasons for that
position. This in-person wvisit also would provide an opportunity for
discussion of procedural matters, alternatives for dispocsing of the case
and a time frame. '

Using in-person delivery of the preliminary letter as the occasion to
discuss the matter with the institution’s representatives also should
assure that the institution receives a more informed view of the inquiry
than it now receives in a brief written notice.

Establish a "summary disposition" procedure for treating major violations
at a reasonably early stage in the investigation.

One of the most serious problems identified by the special committee is
the period of time that frequently elapses from the beginning of an in-
vestigation of a major wviolation by both the institution and the NCAA
enforcement staff, to the hearing before the infractions committee and
the subsequent imposition of sanctions. The special committee believes
there is a need to speed the process and assist institutions in resolving
matters without an extended period of adverse publicity and a consid-
erable commitment of institutional time, attention and resources.

Frequently, all parties are in agreement at a fairly early stage of the
investigation as to the facts. When this is the situation in the case of
secondary violations, there is no reason to hold a hearing, and the case
is quickly resolved by the enforcement staff in accordance with estab-
lished guidelines and procedures.

Agreement as to the facts and an. opportunity for an expeditious
resolution also should be available in the case of major violations. The
special committee recommends that a "summary disposition" procedure be

established for treating major violations. This, in essence, would be a .
N
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negotiated agreement by which the enforcement staff’s preliminary
findings would be provided directly to the involved institution’s chief
executive officer, who could agree at that point to negotiate mutually
acceptable findings and remedies. In these <cases, the assistant
executive director for enforcement would be empowered to enter into a
summary disposition with any or all parties involved in the case at any
time after the preliminary inquiry has begun, subject to general
guidelines established by the infractions committee.

Specifically, the staff would share with the chief executive officer its
information regarding rules violations. If the chief executive officer
concurred, an agreement would be reached regarding the statement of facts
and a proposed penalty (the latter to be approved by the infractions
committee), and the agreed-upon summary disposition would end the matter.
In most cases, it is anticipated that the time necessary to conclude this
procedure would not extend beyond three or four months. When the circum-
stances of the case and the agreed-upon disposition of the matter are
beyond the authority granted by the infractions committee to the en-
forcement staff, the case would move into the regular infractions pro-
cess. In cases where all involved parties do not agree to the summary
disposition of the case, the regular infractions process would be
available to those who are not in agreement (it being understood that the
agreed-upon disposition would be available for those parties who are in
agreement).

In order to provide appropriate oversight of the summary disposition pro-
cedure, the agreed-upon sanction(s) would be subject to expeditious re-
view by the infractions committee for the purpose of determining whether
the penalty is consistent with the guidelines.

Liberazlize the use of tape recordings and the availability of such re-
cordings to involved parties.

A persistent problem is the lack of access to evidence held by the op-
posing side in an infractions case. The special committee is encouraged
by the fact that the infractions committee has recommended a liberal-
ization of the tape-recording procedure for action at the 1992 Conven-
tion, but in the interest of openness, it believes that additional steps
should be taken in this regard.

The special committee recommends that as a condition of using a pre-
hearing statement from any witness, any interview with that witness must
be tape-recorded, and the enforcement staff must disclose the existence
of the tape recordings on or before the date on which the official letter
of inquiry is issued that states the basis upon which the allegations are

made. Upon a showing that a tape-recorded statement could not be ob-
tained (e.g., witness refusal) other "best evidence available" statements
(e.g., signed statements, interview memos) would be admissible in a

hearing. Under any circumstance, a witness would be permitted to appear
in person at any hearing at which the witness’ statements are to be used.

The tapes and other evidence would be "discoverable" Dby any person or
institution having an actual stake in the outcome of the case; however,
the enforcement staff would be permitted to request a protective order

any £y
.
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(from the hearing officer, as identified in a subsequent recommendation)
in appropriate cases in which disclosure may be detrimental to the in-
stitution or may jeopardize the investigation. Finally, institutions or
individuals also would be permitted to submit affidavits in support of
their positions.

The special committee believes that the liberalized use of tape record-
ings and the emphasis on discovery would benefit both the staff and those
subject to inquiry by enhancing the reliability of the evidence and by
allowing expeditious sharing of the facts of the case.

Use former judeges or other eminent legal authorities as hearing officers
in cases involving major violations and not resolved in the "summary dis-

position" process.

The special committee believes there is a widely held perception of in-
adequate separation of the functions between the enforcement staff and
the ultimate decisional azuthority (i.e., the perception is that the in-
fractions committee serves as the prosecutor and judge under the current
system). The use of an independent jurist would enhance the public’s
perception of fairness and confidence in the system.

The special committee recommends, therefore, that in cases involving
charges of major violations not resolved by the summary disposition pro-
cedure, a hearing officer be used to review stipulated facts, resolve
factual issues that are in dispute and recommend an appropriate dispo-
sition to the infractions committee. The recommended dispcsition would
be based on information discussed in the hearing and an independent re-
view of past cases. The hearing officer preferably would be a former
Federal judge, state court judge, or other eminent legal authority or
G“ké? person of stature whose integrity and impartiality are beyond question.

L4
* >
??E;:' .TZU‘ It is not intended thzt the use of an independent hearing officer would
’ 'ijﬁ a"make the process more adversarial; indeed, the special committee believes
that hearings essentizlly would be conducted as in the past, except that
an experienced legal expert who is not connected with the NCAA in any way
would determine the facts in a case and make findings. Such individuals
are trained in weighing conflicting evidence, judging credibility and
determining whether the burden of proof has been satisfied. A pool of
such individuals, trazined to make certain that they have sufficient
background in NCAA regulations, would be necessary to assure the
availability of a sufficient number of hearing officers. The special
committee reccmmends that the NCAA Administrative Committee, consisting
of the five elected NCaAA officers and the executive director, be
74 é/ responsible for selecting and maintaining the pool of hearing officers.

5§7C7§5 5. Hearings should be open to the greatest extent possible.

§§ In general, the specizl committee prefers that all hearings in the NCAA
?OI infractions process be open, with the exception of deliberations. It
should be emphasized that the committee is closely divided on this issue,
but the majority holds a general preference for open hearings unless the
hearing officer determines that a portion or portiocns of the proceedings,
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in the interest of privacy, fact-finding and justice, should be kept con-
fidential for good cause shown (e.g., information pertaining to test
scores, drug use, medical records).

Another factor supporting open hearings is the committee’s position re-
garding the availability of transcripts of hearings, set forth in a sub-
sequent recommendation in this report.

Any interested party could be represented by legal counsel before the
hearing officer and at all relevant stages of the proceedings, as is the
case now.

Provide transcripts of all infractions hearings to eppropriate involved
parties.

The special committee recommends that tapes or transcripts of open in-
fractions hearings be sent upon request to parties named in the case and
to the involved institutions under circumstances providing protection of
confidentiality of appropriate information. In addition, anyone inter-
ested would be permitted to purchase a tape or transcript of the open
hearings when the case has been concluded.

The committee believes that the sharing of tapes, tramscripts or other
records of enforcement proceedings would enhance the spirit of coopera-
tion that is growing in the membership. Concerns regarding such tapes or
transcripts becoming available to others (e.g., the news media) are, in
the special committee’s opinion, outweighed by the benefits that can
accrue in a more cooperative procedure.

Refine and enhance the role of the Committee on Infractions and establish
a limited appellate process beyond that committee.

The present appellate process, in which the infractions committee deci-
sion is subject to appeal to the appropriate steering committee of the
NCAA Council, is largely ineffective.

Therefore, the special committee recommends that a special review body of
three to five members, the majority of whom would be representatives of
NCAA member institutions and conferences, be appointed to serve as the
appellate group to consider appeals of increased penalties only. The
appellate process would be available only in instances in which the
Committee on Infractions has increased a proposed penalty. The facts in
the case would be frozen, and the appellate body would have the option of
affirming the Committee on Infractions’ penalty or decreasing it.

Thus, the infractions committee no longer would serve as the hearing
panel to determine the facts in a case. That would be the role of the
hearing officer as noted above. The committee could set aside a factual
finding by the hearing officer only on a "clearly erroneous” standard.
The committee’s role would be redefined as that of supervising the
summary disposition process (i.e., it.would review the penalty agreement
and approve it, unless it found the proffered penalty to be demonstrably
inconsistent with NCAA rules and/or contrary to the interests of the
Association); it would consider appeals of findings made by, and assess
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penalties after receiving the disposition recommendation of, the hearing
officer, and it would monitor the entire enforcement system. The conm-
mittee’s role would be refined and enhanced because the committee would
remain responsible for zll portions of the enforcement and infractions
process, and it would do so without the burden of also filling the role
of fact-finder.

Adopt a formal conflict-of-interest policy.

The special committee recommends that a conflict-of-interest policy bDe
adopted formally. This would require simply an identification of the
circumstances in which 2 member of the enforcement staff would not be
permitted to be involved in a given case.

Expand the public reporting of infractioms cases.

The special committee recognizes that the perception of the infractioms
process is a major problem. It believes that the Association should do
everything possible to enhance the reporting of information to the public
and the news media regarding the reasons for actions taken in infractions
cases. The committee’s recommendation regarding open hearings would
assist in this regard.

The NCAA also should do more to inform the public and the media of the
fact that the enforcement and infractions process is established, main-
tained and strongly supported by the member institutions themselves.

Accordingly, the special committee recommends that public announcements
of infractions cases include a more ample, but clear and concise, state-
ment of the reasons for the actions taken. It believes that many of the
steps recommended earlier will further enhance the nature and complete-
ness of the information.

Make available a compilation of previous committee decisions.

One important feature of the enforcement and infractions system should be
the availability of ccmplete and comprehensive information as to past in-
fractions cases and actions of the infractions committee.

The special committee recommends that a publication or other type of
document be developed that compiles such information and that it be made
available as a reference for institutions and individuals involved in
infractions cases.

Study the structure and procedures of the enforcement staff.

The NCAA enforcement staff should be responsible directly to the NCAA
executive director and, through the executive director, to the NCAA
Executive Committee, as prescribed in existing NCAA legislatiom. The
NCAA administration should study carefully the enforcement staff struc-
ture, qualifications and procedures in light of the recommended changes
in the process. It also should study the allocation of resources to the
enforcement effort.
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Implementation

The NCAA zpproval mechanism is such that certain of the special committee’s
recommendations can be effected upon approval by the NCAA Council, while
others will have to await a membership vote at the appropriate NCAA
Convention. That is inevitable in the Association’s procedures, all of which
are designed to protect the legislative interests of the member institutionms.

The special committee urges that its recommendations be implemented as soon as
is practicable under NCAA procedures. In pending infractions cases, involved
parties should be permitted to avail themselves of the proposed changes in
procedures to the extent possible under NCAA legislation. Otherwise, it is
the special committee’s belief that the current process, modified as
appropriate by the Council under its existing authority, should apply to those
cases currently in process. This should not cause undue concern on the part
of an involved member institution. Such institution should not be permitted
to use the pendency of new procedures as a means of delaying the effective
conduct of the process during this interim period. The new procedures should
apply to cases that are commenced after each such procedure is put into
effect.

The National Collegiate Athletic Association
October 28, 1991




APPENDIX A

Statement on Due Process

In the lzst 20 years, the concept of due process in the administrative setting
has undergone substantial change. With Goldberg v. Xelly, in 1970, the
Supreme Court set detailed standards for determining when there were suffi-
cient procedural ingredients to satisfy due process. Many informal government
functions and programs never provided the full panoply of Goldberg ingre-
dients, and with Mathews v. Eldridee, in 1976, the Court recognized that it
must balznce government and private interests before deciding whether a par-
ticular government program satisfied due process standards.

The NCAA, which, as a private associztion, is not even required by the Con-
stitution to provide due process, has been responsive in its enforcement and
infractions process to the standards of fair hearings established Dy the
Supreme Court. Of the 10 procedural ingredients identified in Goldberg, the
NCAA traditionally has provided at least seven. One of the three remaining
ingredients (cross-examination of adverse witnesses) is simply Deyond the
NCAA’s power to ensure since, as a private association, it lacks subpoena
power. Thus, even under Goldberg’s demanding standards, the NCAA hearing
process arguably only failed to meet two ingredients (adequacy of notice and
statement of reasons). This comes closer to satisfying Goldberg than did the
informal zdministrative process of many Federal agencies in the 1970s. Cer-
tainly, the NCAA process would meet the standards implicit in the Mathews
balancing test.

Under the new process recommended by this special committee, the NCAA en-
forcement and infractions program should satisfy whatever procedural chal-
lenges might be posed under any reasonable set of due process standards
applicable to the world of administrative decision-making, whether emanating
from Goldberg v. Kelly, Mathews v. Eldridge or state constitutional law.
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'} Enforcement and Compliance
, - NO. 61  ENFORCEMENT PROCEDURE

Inforeement Procedure: Amend the Oflicial Procedure Governing
the NCAA Enforcement Program, pages 133-146, by deleting the
present language and substituting the following:

[AlL divisions, common vole]

Article One
Philosophy, Goals, Purpose and Spirit
"Section 101 Standards of Conduct.

“The existence of intercolleginte athleties is justified
only by the extent to which such activity contributes to the
educntion of students. Thus, individuals employed by or
associnted with member institutions for the administration,
the conduet or the conching of intercolleginte athletics are,
in the final analysis, teachers. Therefore, their responsibili-
ty is an aflirmative one, and they must do more than avoid
improper conduct or questionable acts. Their own conduct
should be an example for their students,

- “"Section 102 Lducational Goals,

“T'his enforcement program is Lo be conducted ag part of
r the educational process. Its administration, conduct and
decisions should be lessons in justice and fairness,

“(1) The goal of this enforcement program is to main-

tain competitive balance amongst the athletie
. tenms competing under the Associantion’s sanction
by nssuring that everyone is ‘playing by the same
. rules.’
~ “(2) This program is to he conducted in such n way as to
, promote the highest degrea of voluntary compli-
- anee with Association legislation. Its implementa-
) tion should be characterized by candor, coopera-
B - tion, courtesy and respect ag the most eflicient
menns to voluntary complinncee.
! . “(n) It is intended to provide a means to correct
tranggressions and bring institutions which
B ‘ - violate Associntion legislation into compli-
nnce with such legisiation,
“(b) Punishment, as distinet from correction, under
this enforcement program is reserved for in-
- tentional or repeat violntors; and in such
cuses, Lhe purpose of punishment shall be to
demonstrate that complinnee with Association
legisiation is in the best interests of everyone,

- ‘ “(¢) Action under this enforcement program should
73rd Atlnual Conventlon 1 be taken in such a way as will to the greatest
extent possible preserve the reputations of

January 8_10 1979 - . institutions and individunals that may be af-
’

fected by such activity.

National Collegiate Athletic Association

e e—d 3 1

San Francisco, California "
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“Section 103 Policy on Confidentiality.

“Investigations, adjudications and corrective actions
resulting from the operation of this program shall remain
confidential. This confidentiality is the privilege of individ-
uuls and institutions whose conduct comes under the scru-
tiny of this enforcement program. It is not the privilege of
the Association, its committees or employees. Individuals
and institutions enjoying this privilege of confidentiality are
free to waive the benefits of it, but in so doing are cautioned
that it is their continuing obligation to respect the identical
privilege of other institutions and individuals who may be
involved.

“Section 104 Cooperative Nature.

“All representatives of educational ingtitutions are ex-
pected to cooperate fully with the NCAA enforcement staff,
Committee on Infractions, Adjudication Committee and
Councilin carrying out this enforcement program. The goals
of this enforcement program can best be achieved through
full disclosure and complete candor by all institutional
representatives and employees in regard to any matter
pertaining to conduct under scrutiny. Therefore, such dis-
closure by institutional representatives and employees is
required. Likewise, the highest degree of voluntary compli-
ance will be achieved in those instances where institutions
and individuals fully comprehend the exact nature of their
activity; and therefore, persons performing the duties on
behalf of this enforcement program are required to fully and
completely explain Association legislation and the facts
which indicate that an institution or individual may not be
in compliance therewith to the institutions and individuals
involved.

Article Two
Definitions
“Section 201 Representative of the Athletic Interests.

“‘Representation of the athletic interests’ of a member
institution ig an individual or organization which promotes
the member institution’s intercollegiate athletic program
with the knowledge of any current member of the member
institution’s administration, athletic department or coach-
ing staff,

“Section 202 Meetings.
“"*Meetings’ as contained in the enforcement program

shall include meetings conducted by telephone conference
calls.

Article Three
Organization
“Section 301 Two Committees.

“This enforcement program shall be administered by
two committees. One committee shall be called the Commit-
tee on Infractions, and the other committee shall be called
the Adjudication Committee. No person may serve on both of
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these committees at the same time. It is to be understood that i
these committees are independent of each other and are to,..
be operated as autonomously as possible. .

“These committees and their members shall work with%‘
the enforcement staff of the Association as set forth
throughout this enforcement program.

“Section 302 Infractions Committee.

“The Council shall designate a Committee on Infrac- N
tions which shall be composed of 10 members, one of whom ‘F
shall serve as chairman. The committee shall have the?
responsibility and authority to ecarry out the tasks assigned f
to it by the various provisions of this enforcement program.©
“Section 303 Adjudication Committee. -

“The Council shall designate an Adjudication Commit- ¢
tee which shall be composed of five members, one of whom/
shall serve as chairman. This committee shall have the
responsibility and authority to earry out the tasks assigned
to it by the various provisions of this enforcement program.
“Section 304  Enforcement Staff Assignments.

“Part of the enforcement staff shall be assigned to work
for the Committee on Infractions and part for the Adjudica-
tion Committee. The allocation of the work load of the
enforcement staff and the assignment of specific members of .
that staff to matters pending before the Committee on.;
Infractions and the Adjudication Committee shall be in
keeping with the requirements of the enforcement program
and the work loads of the two committees. Such allocations’
and assignments shall be as determined by the assistant -
executive director for enforcement in consultation with the
chairmen of the two committees. No member of the enforce-
ment staff may be assigned to work for both committees at
the same time.

Article Four
Conduct of Infractions Investigations

and the Operation of the Committee on Infractions
“Section 401 Infractions Committee Responsibility/
Quorum,

“The Committee on Infractions appointed by the Coun-
cil under the authority of Section 302 shall be responsible for
the conduct of investigations carried out under this en-
forcement program. Six members present and voting shall
constitute a quorum for the conduct of committee business.
However, it shall be understood that the chairman shall
make a special effort to have full committee attendance in
the following two instances:

*(1) When the Committee is attempting to decide,
under Section 405, to pursue a formal investigation
against a member institution.

When the Committee is attempting to decide,
under Section 415, to issue a formal charge against
a member institution.

“(2)
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“Section 402 Allegations and Complaints.

“All allegations and complaints relative to a member’s
failure to maintain the academic or athletic standards
required for membership or of a member’s violation of
legislation or regulationy of the Association shall be re-
ceived by the Committee on Infractions to be investigated in
accordance with thig enforcement program.

"Section 403 Screening of Allegations.

“The assistant exccutive director for enforcement shall
be initially responsible for assessing the validity of com-
plaints and allegations concerning the conduct of member
institutions, their representatives and employees. If the
executive director determines the complaint has substance,
in that it comes from a eredible source, is timely and is
supported by some evidence, it shall be immediately referred
to the Committee on Infractions,

“Section 404  Supervision by Committee Member/Prelimi-
nary Investigation.

“The chairman of the Committee on Infractions shall
assign the complaint to n member of the committee who will
be responsible for supervising the investigation. The com-
mittee member shall be assisted by a member of the enforce-
ment gtaff who shall be designated the ‘principal investiga-
tor’ of the matter.

“(1) 'The principal investigator, under the direct super-
vision of the commitice member, shall conduet a
preliminary inquiry to determine whether there is
probable cause to warrant a formal investigation,
If this preliminary investigation requires contact-
ing anyone outside the member institution, the
member institution shall be given written notice
that such preliminary investigation is underway,
Such a letter shall advise the institution that the
preliminary inquiry will entail the use of a field
investigator; that the preliminary investigation
may lead to a formal investigation and eventually
to a hearing before the Adjudication Committee
which could result in corrective action being re-
quired of the institution, and that the matter is
governed by this enforcement program specifieal-
ly, pointing out the institution’s right to legal
counsel (as stated in Section 410 of this enforce-
ment program) during all phases of the investiga-
tion,

“Section 405 Committee Shall Assess,

“After the supervising committee member determines
that there has been an adequate preliminary investigation,
the Committee on Infractiony shall decide either to pursue n
formal investigation or to close the matter. The supervising
commitiece member shall not participate in the vote of the
committee. Any decision to bursue a formal investigation
shall require the affirmative vote of at least five of the

36

"(2)

ke -

/A

r

[Uv———

—

Sc .

5
remaining nine members of the committee; any other deci-
sion of the committee shall require the affirmative vote of the
majority of the committee members present and voting.
“Section 406 No Investigation.

“If the preliminary investigation results in a decision by
the Committee on Infractions that no further investigation
is warranted, the member institution shall be notified of the
complaint made (if no earlier notice of the complaint was
required), the decision by the committee not to initiate a
formal investigation of the charge and whether the Com-
mittee has any intention to reopen the charges at some time
in the future should pertinent evidence become available.
“Section 407 Reprimand.

“If the Committee on Infractions determines that a
minor violation has occurred, it may issue a private repri-
mand to the member ingtitution, with copies to any individ-
uals involved, which states the exact nature of the violation
found and cautions that a repetition of the violation can
result in a formal charge being issued against the member
institution. This section authorizes only private repri-
mands; if any additional corrective action is deemed appro-
priate, the matter must be referred to the Adjudication
Committee,

“Section 408 Formal Investigation/Notice.

“If the Committee on Infractions determines that a
formal investigation is appropriate, immediate written no-
tice of that decision shall be given to the member or
members to be investigated. Said written notice shall con-
tain:

“(1) A specific description of the nature of the charges
under investigation including, if possible, citations
of the sections of Association legislation the com-
mittee believes may be being violated,

“(2) Thenames of individuals whose conduct is also the

# subject of investigation and a request that the

member inform these individuals in writing that
they are subjects of investigation and may be
contacted by an investigator on behalf of the
Association. Such individuanls also should be in-
formed that they are entitled to the advice of
counsel during the course of such investigation.
The name of the Committee on Infractions member
agsigned by the committee to supervise the inves-
tigation,
The name of the enforcement staff member who
has been assigned as principal investigator and
who will present the Committee on Infractions’
position at any hearing which may take place in
regard to the matters under investigation.

(l(3)

!'(4)

S C! , “Section 409 Cooperation/Discovery.

“It is understood that the full investigation is to be
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conducted in keeping with the policies on confidentiality
(Section 103) and cooperation (Section 104). The institution
shall make available to the principal investigator any and
all relevant records of the institution the investigator may
request consistent with the institution’s statutory and/or
contractual duties in regard to confidentiality owed to
students and faculty. Further, the institution shall make
available, consistent with said individuals’ educational re-
sponsibilities, to the principal investigator such individuals
working for or enrolled at the institution as the supervising
committee member shall inform the institution need to be
interrogated in order to complete the investigation, Further,
the institution shall make space available on its campus for
the prinecipal investigntor's work. The institution should
take great care in fulfilling its obligations of cooperation
that it not breach its duty of confidentiality, Whenever
possible, the institution should obtain permission from
individuals to release information pertaining to them.
“Section 410 Cooperation/Discovery, Infractions Com-
mittee.

“The Committee on Infractions, its members, the prin-
cipal investigator and the employees of the Associntion are
similarly bound to cooperation and confidentiality. The
principal investigator is responsible for reporting periodi-
cally to the member institution on the progress of the
investigation. In fulfilling this responsibility, the principal
investigator shall make as complete and full a disclosure of
what his work has uncovered as is consistent with the policy
on confidentiality. The cooperative nature of this enforce-
ment program and its educational goals require that effort
be made to discover and develop evidence of innocence as
well ag violation. Further, the spirit of this enforcement
program makes deceptive and devious investigation tech-
niques unnecessary and inappropriate; and therefore such
practices are specifically prohibited.

“Section 411 Institution Right to Counsel.

“A member institution has the right to advice of legal
counsel during any investigation. This right to counsel
includes the right to review all documentary evidence re-
quired to be submitted by the institution; the right to be
present during any investigntory interviews of employees
and students of the institution, unless the student or em-
ployee specifically requests that the institution’s counsel be
excluded from the interview, and the right to be present
during any investigatory interviews of persons alleged to be
‘representatives of the athletic interests of the institution,’
unless such person specifically requests that the institu-
tion’s counsel be excluded from the interview,

“Section 412 Individual Independent Right to Counsel.

“Ingtitutional employees, representatives of an institu-
tion’s athletic interests and student-athletes who may be
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affected by investigations by the Committee on Infractions: A

and corrective action ordered by the Adjudication Commit-
tee also shall have the right to counsel during investigation.
This right to counsel includes the right to have counsel
present during any and all meetings with members of the
Committee on Infractions or the principal investigator and
the right to be represented by counsel in dealings wit!\ the
Commiittee on Infractions and the Adjudication Committee.
“Section 413 Immunity. )
“T'he Committee on Infractions may grant immunity to
student-athletes providing information in infractions cases
in instances where such individuals otherwise might be

. declared ineligible for intercolleginte competition based on

5S¢ 3.

the information they report. The student-athlete who pro-
vides such information in good faith and in the spiri't'of
sportsmanship shall be granted immunity. from ix}eligxblllty
for any violation of Association legislation which can be
charged against him as a result of the information he
discloses.

(1) Once a student-athlete gives information under a
grant of immunity from the committee, that stu-
dent-athlete may suffer athletic ineligibility only
for violations of Association legislation about
which he did not give information.

“(2) A student-athlete who accepts such a grant of
immunity from ineligibility from the committee
shall be informed that he is now considered to
come within the policy of cooperation and is ex-
pected to give full, complete and truthful informa-
tion to the committee. If a student-athlete inten-
tionally provides untruthful information under
such a grant of immunity, the committee is autho-
rized to seek separate and distinct sanctions
against the student-athlete and shall so inform the
student-athlete at the time the immunity is grant-
ed.

“Section 414 Interview of Witnesses. o

*“The principle of confidentiality prevents the principal

investigator, the witness or any other observer of the
interview from making a record of such interview throt}gh
the use of a court reporter, scribes or any mechunicu.l device.
However, it shall be permissible for all individuals involved
in such interviews to make handwritten notes of the pro-
ceedings. The principal investigator shall encourage wit-
nesses or their representatives to make such handwritten
notes.

“The principal investigator shall make such notes and
shall make a written memorandum of the interview for the
Committee on Infractions’ file on the investigation. A copy
of the memorandum prepared for the committee’s file shall
be provided the witness within 10 days after it is written.
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The witness shall be given the right to correct the accuracy
of the statements attributed to him.
“Qection 415 Formal Investigation Conclusion.,

“At such time as the supu‘vmmg committee member and
principal investigator determine is appropriate, but no later
than one year from the date the formal investigation was
initinted by the committee, they shall present the results of
the formal mvestlgutmn to the Committee on Infractions.
The supervising committee member should participate in
the meeting of the committee during which the case is
discussed but specifically is disqualified from voting on
matters pertaining to the case,

“Phe Committee on Infractions may determine to:

*(a) Close the case. In such instance, every person who
received notice that an investigation was in prog-
ress must receive notice that the case is closed and
no charges against a member have resulted from the
investigation.

*(b) To continue the case for further investigation to
determine specific questions of fact the committee
deems necessary to resolve before formal charges
can issue, If an investigation is continued under this
section, a decision to close the case or issue formal
charges must be made by the committee at its next
meeting at which such decisions are made.

*(c) Issue a formal charge against the member institu-
tion.

“GQeaction 416 Vote Necessary for Formal Charge.

“Por a formal charge to be issued against a member
institution, an affirmative vote of five of the members of the
Committee on Infractions (the supervising committee
member shall not participate in the count in such vote) shall
be necessary.

“Section 417 Setting of Hearing.

*After the Committee on Infractions has voted to issue a
formal charge against the member institution, the chairman
of the committee shall consult with the chairman of the
Adjudication Commitiee in order to obtain a date and site
for the Adjudication Committee’s hearing on the matter.
“Section 418 Notice of Hearing.

“After the date and site for such hearings are deter-
mined, written notice of the charges prepared by the Com-
mittee on Infractions and the date and site of the hearing
shall be given to the institution and each individual charged
with conduct which may be found violative of Association
legislation. This notice shall set forth the policy on con-
fidentiality and describe the extent to which matters cover-
ed by the formal charges already have been made public. The
requirements for this written notice are:

"(1)

It be received by those named no later than 120
days prior to the date set for the hearing.
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It state each specific section of Association legis-
lation the Committee on Infractions believes the
ingtitution and each individual named in the for-
mal charges have violated.

It contain a summary of all evidence (including
names of witnesses which can be revealed consis-
tent with the policies on confidentiality) the Com-
mittee on Infractions has gathered, along with the
committee's interpretation of the facts and Asso-
ciantion legislation. That is, a statement by the
committee setting forth the specific Association
legislation each fact is alleged to violate and set-
ting forth the reasons the committee believes such
conduct is thought to violate said legislation.

It contain a list of persons the Committee on
Infractions believes should be present at the hear-
ing. Persons on this list who are employed by
member institutions violate the cooperation spirit
of the enforcement program if they fail to attend.
It contain a list of individuals whose conduct forms
the basis of the member institution’s alleged viola-
tion and who, therefore, the Committee on Infraec-
tions believes should be permitted to attend the
hearing, if they so desire.

“Section 419 Enforcement Staff Assistance.®

“A member of the enforcement staff, other than the
principal investigator, shall be assigned to assist the insti-
tution in preparation of its written response, should the
institution so desire. It is understood that the cooperative
nature of this enforcement program shall require the Com-
mittee on Infractions and enforcement staff to make as full a
disclosure of the evidence contained in the committee’s
investigatory file or files as is possible consistent with the
policy of confidentiality.

“Section 420 Member Institution’s Written Response.

“A member institution formally charged by the Com-
mittee on Infractions must file a written response to that
formal charge with the Adjudication Committee no later
than 60 days prior to the date set for the hearing. One copy of
the member’s written response shall be sent to each member
of the Adjudication Committee, and one copy shall be sent to
the principal investigator.

“Section 421  Default Adjudication.

“If n member institution fails to file a timely written
response to a formal charge, the Adjudication Committee
shall have the discretion to cancel the hearings and invoke
corrective action based on the formal charges as drafted by
the Committee on Infractions.

“Section 422 Institution’s Written Response, Contents.

“The institution’s written response shall contain the
following:

'((2)

u(3)

!((4)

"(5)
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Se 2.

“(1) Any admissions of fact the member ingtitution is
willing to make.

(2 Denials of fact.

"(3) lkixcuses, justifications and any affirmative de-
fenses the member institution wishes to present.

“(4) Any facts in mitigation.

*“(5) Corrective actions already taken. If any such cor-
rective action taken involved an individual, then
the institution’s written response must contain
either of the following:

“(a) a description of the hearing granted that indi-
vidual, including its results; or

*“(b) & written waiver of such a hearing signed by

the individual involved.
“(6) A list of persons who will attend the hearing on
behalf of the institution.
*(7) Violations of Association legislation known to it
which were not contained in the Committee on
Infractions’ formal charge.

Article Five
Negotinted Corrective Action
“Section 501  Authority.

“In its discretion, the Adjudication Committee, through
ite chairman, shall have the authority to negotiate correc-
tive action with member institutions and with individuals
whose conduct is alleged to constitute a violation of Associ-
ation legislation.

“Section 502

“Within 15 days after receiving a written response to
formal charges from a member institution, the Adjudication
Committee may indicate in writing to the member institu-
tion what corrective action the committee believes neces-
sary to bring the member institution into compliance with
the Association legislation. In determining what corrective
action it helieves will be necessary, the Adjudication Com-
mittee may rely only on the written formal charges by the
Committee on Infractions and the written response from the
member institution.

“Section 503

“If within 10 dayg of receiving the Adjudication Com-
mittee’s proposed corrective action, the member institution
agrees to the proposed corrective action, the hearing sched-
uled by the Adjudication Committee to resolve the issues
raised by the formal charges will be canceled. The Adjudi-
cation Committee then shall draft a statement of the correc-
tive action agreed to he tanken, and that statement of correc-
tive action shall be signed by the committee and the
institution,

“If n member institution agrees to a proposed corrective
nction and subsequently recants that agreement, n hearing
before the Adjudicntion Commitiee to resolve the violations
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of Association legislation as gtated in the formal charge by
the Committee on Infractions shall be scheduled to take
place at the earliest possible date. At suclf a he_m'mg, ‘the
Adjudication Committtee shall have the discretion to im-
pose an additional corrective action or a penalty for abuse of
this procedure.

**Section 504 o

“If a negotiated corrective action between t!xe Ad)u.dl-

cation Committee and a member institution will require
corrective action which affects individuals employed !)y the
‘member institution, enrolled at the member institution or
who are representatives of the athletic ‘interests of the
institution, the negotiated corrective action shall not be
effective unless: .

(1) The individuals affected by the negotmt(‘}d correc-
tive action consent to it and indicate their consent
by signing it; or o

Y2y 'l‘)llxe ‘;nemti)er institution grants th.e affected indi-
vidual an opportunity to be heard in regard to the
conduct on the part of the individual which com-
prises the alleged violation of Association leg‘xslq-
tion and determines at that hearing that the indi-
vidual actually engaged in that conduct. In
gituations where the member institution conducts
a hearing under this section, a report. of thfxt
hearing stating its time, place, the indivnduu_ls. in
attendance, the hearing officer and the decision
shall be submitted to the Adjudication Committee
along with the negotiated corrective action state-
ment signed by the institution.

*(3) Insituations under this section, where the consent
of or a hearing for an individual affected by nego-
tinted corrective action is called for and said
individual refuses to consent to the negqtiated
corrective action and refuses to participate in any
hearing regarding his conduct, the Adjudication
Committee shall have the discretion to:

“(n) Enter into the negotiated correc.tive. action
agreement with the member instltutxf)n and
any other individuals complying with the
procedures; or

*(b) Withdraw from the proposed neg()tiutqd cor-
rective action and reschedule the hearing by
the Adjudication Committee to reS(_)lve the
charges against the member institution con-
tained in the formal charges; or

*(¢) Enter into the negotinted corrective t}ction
with the member institution and individuals
complying with the above procedures, but re-
schedule a hearing of the Adjudication Com-
mittee to permit the individure contesting the
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negotiated corrective action to appear before
the Adjudication Committee in regard to the
alleged conduct on his part which is alleged to
constitute a violation of Association legisla-
tion,
“Section 505 Effective Date.
“A negotiated corrective action shall become effective

SQ Z,when signed by the Adjudication Committee, the member

Scé.

institution and all individuals affected by it, but no later
than the date of the hearing which was canceled.

Article Six
Adjudication Committee
“Section 601 Adjudication Committee Responsibility/
Quorum,

“The Adjudication Committee appointed by the Council
under the authority of Section 303 shall be responsible for
conducting hearings and determining corrective action,
where appropriate, on formal charges of violations of Asso-
ciation legislation issued by the Committee on Infractions.
The committee shall be composed of five members, one of
whom shall serve as chairman. Three members present and
voting shall constitute a quorum for conduct of committee
business, it being understood that the chairman shall make a
special effort to have full committee attendance during
hearings of formal charges against member institutions, The
committee shall have the authority to make rules of pro-
cedure for the conduct of its business, provided such rules of

procedure comply with the provisions of this enforcement
program,

“Section 602 Transeript.

“All hearings before the Adjudication Committee are to
be recorded by a court reporter. The committee shall keep,
ag part of its record of the case, the original transeript of the
hearing as prepared by the court reporter. The committee
shall furnish, at Association expense, one copy of the tran-
seript of the hearing to the member institution. Individuals
whose conduct formed a part of the violntions alleged
against the member institution and who participated in the
hearings shall be entitled to review the transcript. Individ-
uals employed by or enrolled at the institution are to have
access to the institution’s copy of the transcript. Represen-
tatives of the athletic interests of the member institution
who are not employed by the institution shall be permitted
to purchase, at cost, from the Association those pages of the
transcript of the hearing wherein their conduct was dis-
cussed.

“Section 603 Attendance at Hearings.

“All individuals employed by the member institution
who are requested to tttend the hearings by the Committee
on Infractions and/or the Adjudication Committee are re-
quired to be present at the hearing. The chief executive
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officer (or someone selected by him to repres_ent his office), +&- -
the faculty athletic representative and the director of ath- 1"

letics of the member institution may attend the hearin.g even
if not requested to do so by the Committee on Infrnc.tlons or
the Adjudication Committee. The member institution also
may be represented at the hearing by legnl counsel autho-
rized in writing by the chief executive ofticer of thq member
institution prior to the commencement of the hearing.

“Section 604 Individuals at Hearings. . ,

“Individuals cited by the Committee on _Infractlons

formal charges as involved in conduct constituting a part of
the member institution’s alleged violations have the right to

sappear at the hearing before the Adjudication Committee.

Such individuals also shall have the right to be Fepresented
by legal counsel at the hearing. However, the right of such
individuals to attend the hearing and be represented at ‘the
hearing by counsel is limited to those portions of the hearing
where the individual’s conduct is discussed.
“Qection 605 The Hearing. )
“Phe chnirman of the Adjudication Committee shall
preside at the hearing. The hearing shall 1)r9ceed as follows:
“(1) The chairman shall call the hem‘l_ng .to qrder and
introduce the members of the Adjudication Com-
mittee. i
*(2) The chairman shall ask the representatives of the
Committee on Infractions to introduce themselves.
*(3) The chairman shall ask the representatives of the
member institution to introduce thefnse.l\:es. .
*(4) The chairman shall ask any other individuals in
. attendance to introduce themselves. o
*(a) The chairman then shall ascertain if such
individuals have a right to be present. If the
chairman determines they have no such ri.ght,
they shall be asked to leave; and the hearings
cannot proceed until they do so. R
“(b) If the chairman determines that su_ch individ-
ualsg are entitled to attend the hearings or any
portion thereof, he shall state and explui{\ that
such individuals and their counsel will be
permitted to attend only those portions of the
hearings wherein those individuals’ personal
conduct is discussed; and they will be asked to
leave during any other portions of the hear-
ing. ‘
*(5) The chairman then shall cite these rules Qeul.mg
with the conduct of hearings before the Ad)ud'xct\-
tions Committee and ask if there are any questions
concerning the procedures. The chuirmz.m sh_ull
resolve any such questions before proceeding with
the hearing.
*(6) The representatives of the Committee on Infrac-
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tions shall present a brief summary of the alleged
violations contained in the formal charges.

r the court reporter, to leave the hearing room. The
Adjudication Committee shall deliberate in pri-

-y . . iad

“(7) 'T'he person responsible for presenting the position . vu!,e to reach its dec:m.(m.
of the member institution then shall make a brief - — use‘f,t}\ol'l‘ G()bt. Doc;xhr:;el;ttnry Ibzldincﬁhcnce at an Adjudica
statement of the member institution’s position. | . Al par les entlitled to present ev v J -

“(8) The representatives of individuals charged with L_ _ 'tl‘on Committee he‘};"l“g “l\l“.}’ [)"080"ttd(.)(!\lx"\'el“lml.‘)‘/ C‘Vld(lﬂi‘(;e-
conduct constituting a portion of the institution’s lobth;atteexlwx:l:i(l)):?: )tl:(,z tor;(:fr?zi?nél;i, ;f‘{‘t‘hte“‘;“'e;‘;i(;‘;( A)l‘;
violations may make a statement summarizing the subm ¢ . : Phee ST
position of such individuals, - documentary levxdgnge shall become part of the committee’s

“(9) The efficient operation of the Adjudication Com- :ecorfl of the \(rslflr"}&- (al Evid JInfractions Commit-
mittee and this enforcement program is based on - - tSeCUO“ 607 'Testimonial kKvidence/In
the cooperative nature of. thq enf(u:cement pro- oo “The Committee on Infractions may present testimonial
gram. One facet of cooperation is to stipulate to the r = . foll .
greatest exte‘nt possible to an agreed statement of evnd'((:nlce ‘;Sdf) '(;wsl.s may volunteer to describe events con-
facts. Therefore, the chairman shall state for the L -t (1) ndivic “'“ 1 ”“;Vl tolati fA\ inti 1
record all the facts the committee believes are not ’t",t‘t“tmfs alleged violations of Association regula-
in dispute. Each party attending the hearing shall ions.
be given the opportunity to participate in the [ “(n) Such ‘thnefsesi ﬁr;tir?ut?tl‘ytmv:nx:inyx::)’ihtnt\}i‘fy
stipulations of facts as they pertain to them. To the _ el g‘“.‘vh 1ave to “’"‘l“ ltlntmt}fy A a A yth y.
extent all the required parties agree that any (b) ;\lc “'/_ltr;qsﬁeilb u\h estify on )l']z:s ol dose
particular fact is not in dispute, it shall be taken as - 'I{‘ll::;?rote:;i::o‘ny‘:ﬁ,nlF;;lekg‘i:?\?\:ﬁz\tisg}::mg:;
proved. ; § take orm

*(10) The representatives of the Committee on Infrac- [ _ :lril\‘r(:;tt?(jult)grthe questioning by the principal
t!ons ?m'l" prc:sent, in the f(.)rms set .forth in Scc- *(c) ‘?uci\ u!;stim(.m shall be under oath and sub-
tions 606 and 607, the committee’s evidence on the j:(,(,t to cross ex)ilminntion
facts in dispute. I YCL Lo Cross-. !

“(11) The representatives of the member institution f “(2) ngm_:d “"‘d‘“’{ts_ from persons unable to ntten(_i the
shall pregent, in the forms get forth in Sections 606 .o h.em'n}g pertaining to facts O.f the alleged v10!u-
and 608, the institution’s evidence on the facts in tions. lhc}‘“‘d""l““ll‘ﬂt contain a statement waiv-
dispute. The member institution also may include, — mg any right the “'""‘“t may have to con_hden-
as part of its ense in chief, facts in mitigation of the ‘»‘mlllty ﬂt{“l 1";‘;"‘):“\;"_)’- :'ts lilll\t:\(;)ill,i‘tlwttoc::‘t:::::; tlll\l(:
conduct it was charged with in the formal charges Lo ;”‘p ana "’"l"u e a m'rt‘t first sl yll tisfy itself
issued by the Committee on Infractions. 1earing, and the commitiee lirst shall satisly iise

*(12) Individuals cited in the formal charges as engag- “"“t tl‘xe. mﬂlflhty is ‘reul bef(?re admitting .the
ing in conduct which formed the basis of charges affidavit in evidence. The committee may consider
agningt the member institution shall present, in 3 :l_‘l‘{tﬂﬂ“}:; 8 no.nlnttendunce in assessing the credi-
the forms set forth in Sections 606 and 609, evi- dility of the evidence. . .
dence pertaining to their conduct on the facts of “(3) Anonymous aflidavits pertaining to facts of the

their conduct which are in dispute. Such individu-
als also may present, as part of their case in chicf,

L J J J d el

alleged violations, corroborated by documentary
evidence or at least one nonanonymous witness.,

. e . . . n A H H Y 1 -
evidence of mitigating circumstanees pertaining - Such anonymous “"ld{“"m must (,or-xtxun A state
to their conduct. ment justifying the claim to anonymity.

“(13) After ull the parties entitled to present evidence on [ “(a) Such anonymous affidavits must be accom-
factsin dispute conclude presenting such evidence, ) panied by an affidavit of the principal inves-
ceach then may present, in turn, additional evi- - tigator for the Committee on Infractions
dence which seeks to rebut any evidence presented which states:
by any other party to the hearing, (i) 'That the anonymous affiant is known to

“(14) Each party presenting evidence at the hearing the principal investigator,
shall be given an opportunity to mnke closing - (i) That the principal investigator has in-
argument. terviewed the anonymous afliant,

. . . Qi o < : . .

“(15) The chairman then shall nsk everybody, including (iii) That the principal investigator believes
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the anonymous affiant’s ¢laim to ano-
nymity is justified.

“(iv) An assessment by the principal inves-
tigator of the anonymous affiant’s eredi-
bility, along with a statement of the
criterin used by the principal investign-
tor to assess that credibility,

“(b) It is noted that the use of anonymous affida-
vits is an unusual, albeit necessary, and dan-
gerous form of evidence, Therefore, great enu-
tion is necessary in its use, Ifit should turn out
that testimony submitted in an anonymous
aflidavit is false, that falsity shall be grounds
to discharge the principal investigator from
the employ of the Association,

“(¢) The committee algo may consider the ano-
nymity and nonattendance of such witnesses
in assessing the credibility of their testimony,

“Section 608 Testimonial Evidence/Member Institution.

“The member institution may presdent testimonial evi-

dence as follows:

“(1) Individualg may volunteer to describe eventy con-

stituting alleged violations of Association regula-

tions.
"(a) Such witnesses first must waive any right they
may have to confidentiality and anonymity,

“(b) Such witnesses shall testify only as to those
facts of which they have personal knowledge.

Their testimony shall take a narrative form ag
directed by the questioning by the person
designated to coordinate the institution’s pre-
sentation.

“(¢) Such testimony shall be under oath and sub-
ject to cross-examination.

“(2) Signedaffidavits from persons unable to attend the
hearing pertaining to facts of the alleged viola-
tions. The aflidavit must contain a statement
waiving any right the affiant may have to con-
fidentiality and anonymity. It also must contain an
explanation of the afliant’s inability to attend the
hearing, and the commitiee first shall satisfy itself
that the inability is real before admitting the
aflidavit in evidence. The committee may consider
the afiant’s nonattendance in assessing the credj-
bility of the evidence.

“(3) Anonymous affidavits pertaining to facts of the
alleged violations, corroborated by documentary
evidence or at least one nonanonymous witness,
Such anonymous affidavits must contain a state-
ment justifying the elaim to anonymity.

(1) Such anonymous aflidavits must be accom-
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panied by an affidavit of the faculty represen-

tative for the Committee on Infractions which

states: .

(i) That the anonymous affiant is known to
the faculty representative. .

*(ii) That the faculty representative has in-
terviewed the anonymous affiant.

*(iii) That the faculty representnti.ve believes
the anonymous afliant’s claim to ano-
nymity is justified.

“(iv) An assessment by the faculty represen-
tative of the anonymous affiant’s credi-
bility, along with a statement of the
criteria used by the faculty representa-
tive to agsess that credibility. .

“(b) It is noted that the use of anonymous affida-
vits is an unusual, albeit necessary, and dan-
gerous form of evidence. Therefore, great cau-
tion is necessary in its use. If it should turn out
that testimony submitted in an anonymous
aflidavit is false, that falsity shall be grounds
to bar the faculty representative from par-
ticipating in any activities of th(} Association.

“(c) The committee also may consider t?xe ano-
nymity and nonattendance of sueh wn‘nesses
in assessing the credibility of their testimony.

“Section 609 Testimonial Evidence/Individuals. )
“Individuals c¢ited for conduct which forms the }msls 9!‘
violations by the member institution may tgstify in their
own behalf. Their testimony during the hem:mg a‘ihull con-
stitute a waiver of their right to confidentiality. T hey shall
swear or affirm that their testimony is truthfu! and shall‘ be
subject to cross-examination by the other parties appearing
at the hearing. i .

*(1) Such individuals also may submit signe‘d affidavits
from others which corroborate the testimony they
have given at the hearing. The affidavit n‘lust
contain a statement waiving any right t.he affiant
may have to confidentiality and unonymlty..lt nlfm
must contain an explanation of the affiant’s inabil-
ity to attend the hearing, and the cohmmittee first
shall satisfy itself that the inability is real be.fore
admitting the affidavit in evidence. The commlttt_ae
is free to consider the affiant’s nonattendance in
ngsessing the credibility of the evidence.

*“(2) Such individuals also may submit, nt. least 10 days
prior to the date of the hearing, a list of persons
willing to attend the hearing to corroborate the
testimony given by the individual,

*“(a) The Adjudication Committee shall havg the
discretion of calling persons on such list to
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testify at the hearing at the expense of the
Association.

“(b) If such persons are called by the Adjudication
Committee, the direct examination of them
shall be by the party who submitted their
name.

“(c) Such witnesses shall be subject to cross-ex-
amination by the representatives of the Com-
mittee on Infractions, member institution and
any other individual affected by the facts
testified to by the witness.

“Section 610 Closing Argument.
“Each party appearing at the hearing shall have the
right to review the evidence, comment on it and advoeate

what corrective action, if any, it believes the Adjudication
Committee should order.

“Section 611  Deliberantions.

“The Adjudieation Committee shall deliberate in pri-
vate. During its deliberations, it shall make specific findings
as to any facts in dispute. Such findings shall be conclusive if
there is any evidence in the record to support them,
“Section 612 No Violation.

“If the Adjudication Committee determines that there
has been no violation ns alleged by the formal charges issued
by the Committee on Infractions, it shall notify each party
appearing at the hearing of this ‘no violation’ finding. A *no
violation’ finding by the Adjudication Committee is conclu-
sive, and the fuets which formed the basis of the allegntions
contained in the formal charges issued by the Committee on
Infractions may not form the basis of another formal charge,
“Section 613 Finding A Violntion, Corrective Action.

“The finding of a violation shall be by majority vote of
the members of the Adjudication Committee present and
voting at the hearing. The order of a corrective action shall
require the affirmative vote of at least three members of the
committee.

“Section 614 Possible Corrective Actions.

“The Adjudication Committee may select from among
the following corrective actions the corrective action or
actions it believes will best bring the member institution
into full compliance with Associntion legislation. Addition-

ally, the Adjudieation Committee may order corrective
action not included on this list in situations where it deter-
mines that the corrective actions herein listed are not

sufficient. Corrective actions which may be considered by
the Committee are:

“(1) Reprimand and censure;
*(2) Probation for one or more years;

“(3) Ineligibility for one or more national collegiate
championship events;

“(4) Ineligibility for invitational and postseason meets
) and tournaments;

H0

pmt
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"(5)

(((6)
u(7)

(((8)

"(9)

e

Ineligibility for any television programs 'subject to

the Association’s control or ndmimstrutlon:. )

“(a) The committee is advised thqt _the Association
itself benefits from television programs.
Therefore, if in the committge's judgment it
seems appropriate, an instxtu‘tl_on may be
barred from receiving the televxsl.on fee nor-
mally awarded an institution which appears
on a television broadcast but not barred from
the appearance itself. )

*(b) In such cases, the appearance fee w‘h)cl} wo_uld
have been awarded the barred institution
shall be added to the funds used for the post-
graduate scholarship and enforcement pro-
grams of the Association. )

Ineligibility of the member to vote or l!.S personnel

to serve on committees of the Association, or both;

Prohibition against an intercollegiate sport team

or teams participating against outside competition

for a specified period; .

Prohibition ngainst the recruitment of prospec’t!ve

student-nthletes for a sport or sports for a specified

eriod;

?\ rcdu'cti(m in the number of either initial or m.ml

financial aid awards (as defined by ().I..SSOO) which

may be awarded during a specified period;

"(10) A requirement that an institution which has been

represented in an NCAA championship l?y a s.tu—
dent-nthlete who was recruited or received im-
proper benefits (which would not necessnrl.ly
render him ineligible) in violation of NCAA legis-
lation shall return its share of net receipts from
such competition in excess of the regular expense
reimbursement; or if said funds have not been
distributed, they shall be withheld by the .NCf\A
executive director if it is found that an institution
knew or should have known that the student-
athlete had received improper benefits;

*(11) An order that individual or team records and

performances shall be vacated or stricken, or indi-
vidual or team awards shall be returned to the
Association, in cases where it is found that a
member institution knew or should have kno\\:n
that it was represented in an NCAA chunlpion?hlp
by a student-athlete who was recruited or received
improper benefits,

“(12) A requirement that a member institution which

has been found in violation take appropriate cor-
rective action against athletic department person-
nel who were involved in the violations ()f As‘socx-
ation legislation or against any ()t_her instltutm.nul
employee involved in the violations, or against

51




“Section 615
he following principles shall guide the Adjudication

representatives of the institution’s athletic inter-

ests, or against student-athletes whose conduct

formed the basis of the institution’s violations.

“(n) "Appropriate corrective action’ that may be

required under paragraph 12 above may in-
plude, for example, termination of the coach-
Ing contract of the head coach and any assis-
tants involved; suspension or termination of
the employment status of any other institu-
tional employee who may be involved; sever-
ance of relations with any representative of
the institution’s athletic interests who may be
involved; the debarment of any representa-
tive of the institution’s athletic interests from
the purchase of tickets for any intercolleginte
athletic event participated in by the institu-
tion; the debarment of the head or assistant
coach from any coaching, recruiting or
speaking engagements for a specified period of
time, and the prohibition of all recruiting in a
specified sport for a specified period. The Ad-
judication Committee shall indicate, in the
corrective action section of its final report,
what it believes to be the appropriate correc-
tive action that the institution shall impose on
the named individuals.

“(b) In all cases where the adjudication requires
the institution to take corrective nection
against an individual, the institution further
is required, before taking that corrective ac-
tion against the individual, to grant to that
individual a hearing consistent with the insti-
tution’s campus policies in regard to campus
digceipline.

(i) If that individual availed himself of the
opportunity to appear at the Adjudica-
tion Committee hearing wherein that
individual’s conduct was discussed, the
hearing requirement of this section shall
be considered fulfilled.

“(ii) If an appropriate campus hearing is held
to fulfill the requirement of this Section,
and facts not presented to the Adjudica-
tion Committee are uncovered and these
new facts might alter the Adjudication
Committee’s requirement of corrective
action as to the individual involved, the
member institution may petition the Ad-
judication Committee for withdrawal of
the requirement,

Principles Guiding Corrective Action.
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Committee in its selection of the appropriate corrective 7=
l action required to bring a member institution into full

complinance with Association legislation:

(((1)

'1 (!(2)

“(3)
—~
=

"(4)
S

b4 e

—

L

Fairness; similar cases should be accorded similar
corrective treatment.

Justice; the committee should attempt to correct
only the wrongs actually found. Sins of coaches,
asgsistant coaches, recruiters and athletic adminis-
trators ought not be visited on student-athletes,
Specifically, student-athletes ought not be re-
quired to suffer periods of athletic ineligibility
unless they personally engaged in affirmative con-
duct violating Association legislation.

The committee should seek to eliminate competi-
tive advantages obtained through violations of
Association legislation. For example, where an
institution has awarded excessive grants-in-aid,
the appropriate corrective action is to reduce the
number of grants-in-aid the member institution
may award in subsequent years and also require
the institution to renew every grant-in-aid award-
ed during the year in which excessive awards were
made; in a case where an assistant coach par-
ticipated in falsifying the academic records of a
recruited athlete and the athlete entered school
and achieved such grades as would maintain his
academic eligibility for athletic competition, the
approprinte corrective action is to require the
member institution to take action against the
guilty coach and any university employees aware
of what took place, but not to impose any period of
ineligibility on the recruited student-athlete; in a
situation where the student-athlete has borrowed
money or taken cash advances from a ‘sports
agent,’ the appropriate corrective action is to de-
clare the student-athlete ineligible for NCAA com-
petition because he has professionalized himself.
To whatever extent possible, corrective action
should be directed against the member institution,
athletic department personnel, other university
employees and representatives of the athletic in-
terests of the member institution rather than
against student-athletes. This is because correc-
tive action is most effective when it is directed
against persons in positions of responsibility and
authority. However, no corrective action may be
imposed on any individual not given an appro-
priate opportunity to present hig side of the con-
troversy. Responsible educators ought not be per-
mitted to evade the consequences of their failure to
meet their responsibilities by imposing sanctions
on their students.
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S 7.

“(5) The Adjudication Committee should avoid impos-
ing punishment, ns distinet from corrective action,
The committee should punish a member institution
only if there appears to be a purposeful pattern of
conduct, repeanted violations or a conscious,
knowing effort to evade Association legislation
and the Adjudication Committee makes a specific
finding based on some evidence to that effect.

“Section 616 Report of Decision.

“The Adjudication Committee shall prepare a written
report of its decision. Copies of the report must be sent to the
member institution and each individual participating in the
hearing of the Adjudication Committee within 20 days of the
hearing. The report must contain the Adjudication Commit-
tee’s findings of fact, the corrective nction determined by the
committee to be appropriate and notice of and the pro-
cedures for appealing the committee’s decision to the Coun-
cil,

Article Seven
Appeal to Couneil
“Section 701 Right to Appeal.

“A member institution or any individual subject to a
corrective action ordered by the Adjudication Committee
may appeal the Adjudication Committee’s findings and
order of corrective action to the Council of the Association.
If a party with this right to appeal fails to properly avail
itself of the right to appeal, the decision of the Adjudication
Committee shall be final.

“Section 702 Notice of Appeal.

“A party having the right to appeal the findings and
corrective action order of the Adjudication Committee must
file notice with the Council of the intent to appeal those
findings and corrective order to the Council within 10 days
after receiving its copy of the Adjudication Committee's
report.

“Section 703 Effect of Appeal.

“An appeal to the Council shall toll any corrective
action ovdered by the Adjudication Committee. However, in
the event the committee denies the appeal, in whole or in
part, any period of probation or disqualification from Asso-
ciation activities, programs or championships shall run
from the date of the Adjudication Committee’s report, unless
by exercise of the right to appeal the member institution has
gained participation in such Association activities, pro-
grams or championships; in such a case, the period of
probation or disqualification shall run from the effective
date of the Council’s decision on the appeal.

“Section 704 Date and Place of Appeal,

“"Upon receipt of the notice of appeal, the Council will set
the place and time for its hearing on the appeal, The time for
the hearing shall be at least 45 days from the day the Counceil
acts on the notice of appeal.
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“Section 705 Appellant’s Written Statement.

“At least 15 days prior to the date set for the Council’s
hearing on the appeal, the appellants shall file a written
statement with the Council setting forth the basis of their
appeal. A copy of this written statement of appeal simultan-
cously shall be supplied to each member of the Council, the
principal investigator and the Committee on Infractions.
“Section 706 Appellee’s Written Statement,

“At least 15 days prior to the date set for the Council’s
hearing on the appeal, the principal investigator, on behalf
of the Committee on Infractions, shall file a written state-
ment with the Council in support of the decision by the
Adjudication Committee. A copy of this written statement
shall be supplied to each member of the Council, the member
institution and any other individual exercising the right to
appeal under Section 701.

“Section 707 Appearances.

“The following persons may participate and appear at
the appeal before the Council:

“(1) The Committee on Infractions, represented by the
chairman and prineipal investigator, shall appear
in support of the Adjudication Committee decision,

“(2) The member institution shall be represented by
persons designated by its chief executive.

*“(3) Individuals affected by the Adjudieation Commit-
tee decision may appear and may be represented at
the hearing by counsel.

“Section 708 Council Hearing,

“The following rules shall control the conduct during
the oral argument to the Council:

“(1) Each party shall be given a reasonable time, no
less than 30 minutes, which may be divided
amongst speakers, in order to develop the various
theories of appeal.

“(2) A transcript of the hearing shall be prepared by a
court reporter, The Council shall keep, as part of
its record of the case, the original transcript of the
hearing as prepared by the court reporter, The
Council shall furnish, at Association expense, one
copy of the transeript of the hearing to the member
institution. Individuals whose conduct formed a
part of the violations alleged against the member
institution and who participated in the hearings
shall be entitled to review the transeript. Individ-
uals employed by or enrolled at the institution are
to have access to the institution’s copy of the
transcript. Representatives of the athletic inter-
ests of the member institution who are not em-
ployed by the institution shall be permitted to
purchase, at cost, from the Association those pages
of the transcript of the hearing wherein their
conduct was discussed.
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institution receives a copy of the Council’s decision, The :
member institution immediately shall undertake the imple-
mentation of the required corrective action. However, a
reasonable time will be permitted for certain kinds of
corrective action. For example, if discharge of an institu-
tional. employee is required, enough time for the normal
institutional severance procedures to be carried out shall be
permitted; or if the corrective action requires that an
individual be relieved of coaching responsibilities, the situ-
ation may necessitate that the institution wait until the end
of a current competitive season to change coaches.

“Section 714  Council Decision Final.

“There shall be no appeal from the decision of the
Council. A member found to be in violation of Association
legislation through the procedures of this enforcement pro-
gram may propose, of course, to eliminate or alter the
applicable Association legislation by proposing such
changes to the Association in Convention assembled. How-
ever, even if such a change were to be adopted by the
Associntion, it would be legislative in nature and therefore
would have prospective application only.

Article Eight
Rules Pertaining to the Conduct of Campus Hearings
on the Eligibility of Student-Athletes
“Section 801 Hearing.

“In the administration of the athletic programs in ac-
cordance with NCAA regulations, member institutions may
find it necessary, from time to time, to terminate or suspend
the eligibility of student-athletes for participation in inter-
colleginte competition and organized athletic practice ses-
sions because the student-athlete has violated Association
legislation in regard to matters of other than minimum
academic achievement. In any such case, the member insti-
tution shall notify the student-athlete concerned and afford
him n hearing before the faculty athletic representative. The
notice to the student-athlete shall set forth the specific
sections of Association legislation the student-athlete is
alleged to have violated, the facts the institution believes
constitute the violation and the time and place on campus
the hearing is to be held. The student-athlete shall have the
right to be represented by independent legal counsel at the
hearing.

“Section 802 Independent Arbitrator.
“In the event the student-athlete believes an impartial

SC 4 eligibility hearing is not available from the faculty athletic
»

representative, the student-athlete may request in writing
that such hearing be conducted by an independent arbitra-
tor.
“Section 803 Timing.

“(A) If a question concerning the eligibility of a student-
athlete to participate arises outside the practice and compe-
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tition season of the dtudent-athlete’s sport, the hearing shal]
be scheduled in such o wny a8 to permit a full development of

the facts and resolution of the question prior to the next
competitive season in the sport,

“(B) In the event a question concerning a student-
athlete’s eligibility arises during the practice or competition
season of the student-athlete’s sport, the hearing must be
held within one weelk of the time the question arises, During
the one-week period, the student-athlete shall remain eligij-
ble for competition. n the event the student-athlete requests
additional time to prepare for the hearing, the student-

athlete shall be withheld from competition during the addi-
tional time granted.

“Section 804 Scope.
“The hearing on ineligibility shall attempt to develop
accurate, credible faets pertaining to the student-athlete’s

compliance with the eligibility requirements of the Associn-
tion,

“Section 805 Rulings.

“(A) Where the facts developed at an elj
indicate that persons employed by or r
member institution gave ‘extra benefits’
athlete, the member institution shall institute appropriate
disciplinary action against the institutional employees and
representatives, The student-athlete need be declared ineli-
gible only if it jg demonstrated that the student-athlete
knowingly received ‘extra benefits,’

“(B) Where facts developed at the eoli
indieate that the student-athlete hasg eng
conduet violative of the Association’s le
need be declared ineligible for competition only to the extent,
that the athlete hag obtained a competitive advantage over
student-athletes representing other institutions,

“Section 806 Appenl for Restoration,

“In those cnses where n campus hearing results in g
declaration of ineligibility, the member institution may
appeal to the Subcommitfee on Eligibility Appeals if the
member institution believes that circumstances exist which

warrant the restoration of the student-athlete’s eligibility,
“Section 807 Report to Association.

“"Within 72 houry of the cone
hearing, « member institution shall
assistant executive diree
dnch such eligibility he
institution,

“Section 808 Student-Athlete Ineligible,

“If the campus hearing results in the
being deelared ineligible for competition, t}
assistant executive director for enforcement shall state the
rule or rules found to have been violated, the facts forming
the basis of the violation, the duration (either in time or

gibility hearing
epresenting the
to the student-

gibility hearing
aged in ‘off-eampuy’
gislation, the athlete

lusion of ity eligibility
report in writing to the
tor for enforcement the result of
aring conducted by the member

student-athlete
1¢ report to the
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number of contests) the institution intends to wnhh.old .ttheV

athlete from competition and whether th.e member mztl l:-

tion intends to file an appeal for restor{xtlor_l of the Btlf ((;n ;‘

athlete’s eligibility or file for a reduction in the period o

mdl‘s:.bllll?;ime assistant executive directm: t:m: (?nforcement
finds the determination of inehglblhty .und the
duration thereof consistent with the policies of the
Agsociation, he shall so indicate to the member
ingtitution by written notice.

“b. If the assistant executive director for. enforf:em.en’t
finds that the determination or duration .of ineligi-
bility is not in conformity with the pruc_tlce‘s of the
Associntion, he shall so inform the institution and
at the same time schedule a meeting of the Subcom-
mittee on Eligibility Appeals for the purpose qf
reviewing the campus decision, 'I“h(.: member uzstl-
tution shall be bound by the decision of the Sub-
committee on Eligibility Appeals.

' i 9 Student-Athlete Found Eligible.
Se?'tllf('";l?c?)cumpus hearing resul@ in a ﬁnfii.ng that t}}:e
student-athlete is eligible for athlet'lc qompetltlon (f:.g., the
facts as disclosed at the hearing mdlcu?e no bn‘sxs.for x;‘
finding of ineligibility), the facts sup.portmg the f}ndilx!g‘o
eligibility must be reported to the assistant executive direc-
i rement.
tor (“(‘)lr “ll:"ottl‘nceenssismnt executive director for enforcem.ent
concurs with the findings of the campus hearing,
the matter shall be closed and t:h.e student-athlete
shall remain eligible for competition.

Y2, If the agsistant executive director for enforcement
disagrees with the ('.onclusi()n. of the eampus !wnl:~
ing, he immediately shall notify the member insti-
tution in writing, setting forth the Nl')cclﬂc reasons
for the disagreement. At the same time, the nssis-
tant executive director for cnf()r.cemcnt l;l'}ll!'
schedule a meeting of the Subco‘mmlftee on l‘;l.lgl-
bility Appeals at the earliest pos_amble time to review
the case. The member inatitutlon_mny pgrmlt the
student-athlete to continue to pnrt.lcxputc in flt'hl-ef-
ic competition until the Subcommittee on M'lg‘b”lli
ty Appeals orders the student-n.thle.te be wnhheh()
from competition. The member institution zn-\d the
student-nthlete may participate in the hearing of
the Subcommittee on Eligibility :‘\ppeuls and may
be represented by legal counsel in those proceed-
ings. The member institution shall be bou'nd by the
decision of the Eligibility Appeals Committee.

“Section §10 Compliance with Procedures. ) .
Sbc"t.fl\o::wllnber cmzlplying with the proce.dures outln‘led in
this article may not be charged with a failure to fulfill the
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CAESY

obligations of membership in the

National Collegiate Ath-
letic Association.

Article Nine
Miscelaneous Provisions
“Section 901 Publicity,

“The principle of confidentiality re
announcement of actions talen under this enforcement
program should be made until such time as those actions
result in a final adjudication. Further, unless necessary or
obvious, the names of individuals involved or affected by
actions taken under this enforcement program should not be
revealed. However, if any individual or institution benefit-
ting from the policy on confidentiality waives the benefits of
that policy by making public that they are involved in a
matter under this enforecement program, the principle of

confidentiality is waived as to those individuals and institu-
tions,

“Section 902 New Evidence.

“When a decision has been made and corrective action
ordered under Article Five, Six or Seven of this enforcement,
program and publicly aAnnounced, there shall be no review of
the corrective action ordered except upon a showing of
newly discovered evidence which g directly related to the
findings in the case. A member institution seeking a review
under this section shall be required to submit six copies of ity
appeal to the Adjudication Committee. Within 45 days of the
receipt of this appeal, the Adjudication Committee shall
decide whether it shall grant a hearing on the appeal, If the
Adjudieation Committee decides to grant such an appeal, it
shall set a time and place for the hearing and give such
notice of the hearing to the parties concerned with it ns will
best serve the interests of justice. The hearing on this new
evidence shall he conducted in aAccordance with the pro-
cedures set forth in Article Six pertaining to the conduct of
hearings by the Adjudication Committee.
“Section 903 Conference Action in Regard to E

of Association Legislation. -
“Member institutions which ar
ferences are also subject Lo the
those conferences, A confer,
rules which are different fr
tion of thiy Association,
enforcement progr

quires that no public

nforcement

¢ also members of con-
enforcement programs of
ence is free to enforee its own
om or in addition to the legisla-
This Association shall respect the
ams in decisiony of conferences,
“As to the legislation of thig Assoc
ment program of this Association shall have primary and
exclusive jurisdiction and responsibility, If a conference
discovers factg which constitute a violation of thig Associa-
tion’s legislation, the conference shall bring the alleged
violation to the attention of the Committee on Infractions
for processing in accordance with this enforcement pro-
gram, The conference, if it so chooses, may impose corree-

iation, the enforce-
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