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Date
MINUTES OF THE __House  COMMITTEE ON __Labor and Industry
The meeting was called to order by Representative Anthony Hensley at
Chairperson
9:10  am./Ex. on February 11 , 1992in room 526-8 __ of the Capitol.
All members were present except:
Rep. Cornfield - excused
Rep. Gomez - excused
Committee staff present:
Jerry Donaldson, Principal Analyst
Barbara Dudney, Committee Secretary
Conferees appearing before the committee:
Rep. Arthur Douville
Steve Fabert, attorney at law, Topeka, Ks.
Terry Leatherman, Exec. Dir., Kansas Industrial Council, KCCI
John Ostrowski, Kansas AFL-CIO
The meeting was called to order at 9:10 a.m. by Committee Vice-chairman, Rep.
Darrel Webb.
Rep. Webb stated that the purpose of the meeting was to hear testimony regarding
House Bill No. 2871, an act relating to subrogation rights and liens of employers
under the Kansas workers' compensation law. Rep. Webb introduced proponents of
the bill:
Rep. Arthur Douville, who had requested the committee to introduce House Bill
No. 2871, explained that the primary reason behind the bill was to reverse the
McGranahan decision concerning subrogation rights of employers. He then introduced
Steve Fabert, attorney at law, from Topeka.
Mr. Fabert spocke in support of the bill, and answered questions from members of
the committee.
Terry Leatherman, Executive Director, Kansas Industrial Council, Kansas Chamber
of Commerce and Industry (KCCI) also spoke in favor of the bill (attachment #1).
Committee chairman Rep. Anthony Hensley introduced John Ostrowski, representing
the Kansas AFL—CIO, who spoke as an opponent to House Bill No. 2871 (attachment
$2).
The chairman announced that, due to the lack of time, one more opponent of House
Bill No. 2871 would testify on Thursday, February 13, 1992.
The meeting was adjourned at 10:00 a.m. N
Unless specifically noted. the individual remarks recorded herein have not
been transcribed verbatim. individual remarks as reported herein have not
been submitted 1o the individuals appearing before the committee for
editing ot corrections. Page 1 Of P I—
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LEGISLATIVE
TESTIMONY

Kansas Chamber of Commerce and Industry

500 Bank IV Tower One Townsite Plaza Topeka, KS 66603-3460 (913) 357-6321 A consolidation of the
Kansas State Chamber
of Commerce,
Associated Industries
of Kansas,

Kansas Retail Council

HB 2871 February 11, 1992

KANSAS CHAMBER OF COMMERCE AND INDUSTRY
Testimony Before the
House Labor and Industry Committee

by

Terry Leatherman
Executive Director
Kansas Industrial Council

Mr. Chairman and members of the Committee:
I am Terry Leatherman. I am the Executive Director of the Kansas Industrial
Council, a division of the Kansas Chamber of Commerce and Industry. Thank you for this

opportunity to support HB 2871.

The Kansas Chamber of Commerce and Industry (KCCI) is a statewide organization
dedicated to the promotion of economic growth and job creation within Kansas, and to
the protection and support of the private competitive enterprise system.

KCCI is comprised of more than 3,000 businesses which includes 200 Tocal and regional
chambers of commerce and trade organizations which represent over 161,000 business men
and women. The organization represents both large and small employers in Kansas, with
55% of KCCI's members having less than 25 employees, and 86% having less than 100
employees. KCCI receives no government funding.

The KCCI Board of Directors establishes policies through the work of hundreds of the
organization's members who make up its various committees. These policies are the

guiding principles of the organization and translate into views such as those expressed
here.
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As the members of this Committee are well aware, workers' compensation is intended
to insure workers injured on the job receive care and compensation, regardless of fault.
This is true even in instances where a negligent third party caused an accident which left
a worker injured. In those cases, an employee is permitted to pursue workers'
compensation benefits and file a lawsuit against the third party.

Because instances arise where a third party is responsible for a workplace injury,
there is a subrogation provision in the Kansas workers' compensation law. In those cases,
an employer is permitted to recover their workers' compensation costs by joining the
employee's action against a third party.

However, recent Kansas court decisions have clouded an employer's subrogation right.
HB 2871 attempts to correct those decisions by more clearly establishing an employer's
opportunity to subrogate.

In conclusion, let me stress that HB 2871 will not alter an employee's ability to
receive workers' compensation benefits, and will not permit an employer to receive more
than they paid an employee in workers' compensation benefits.

Thank you for considering KCCI's position on HB 2871. I would be glad to attempt to

answer any questions.



TESTIMONY OF THE AFL-CIO
AS RELATES TO HB 2871

John M. Ostrowski

February 11, 1992

HB 2871 is a reaction to the McGranahan decision (copy
attached).

It 1is Dbelieved that McGranahan simply enunciates the
underlying principles of K.S.A. 44-504. The statute exists to
prevent a claimant from receiving duplication of payments. In
other words, if a worker receives medical treatment from the work
comp carrier, and later sues a negligent third party recovering
medical treatment, he should not receive a windfall.

Interestingly, the amendments to K.S.A. 44-504 as presented
would create the opposite effect, i.e. a windfall to the insurance
carrier. Remember that when workers' compensation was initially
enacted, the worker specifically was forced to give up traditional
tort damages, including pain and suffering, mental anguish, full
wage replacement, etc. The irony of this bill is that not only
does the worker continue to give up those benefits in exchange for
work comp benefits, but now, if he recovers them, they go back to
the insurance carrier who never paid such damages in the first
instance. This is a long step from avoiding duplication of
payments.

The McGranahan Court simply recognized that the insurance
carrier did not pay for loss of consortium in the workers'
compensation proceeding. The case has been criticized in some
circles as collusion. The classification as a collusion is
patently false in that the District Court Judge specifically found
the facts to be as stipulated to. For whatever reason, the
lienholder in that case (i.e. the workers' compensation carrier)
did not object to-the stipulations, and did not request a hearing
on the stipulations. The original draftors of K.S.A. 44-504
clearly recognized that such could be a problem and gave the
employer a specific right to intervene.

If K.S.A. 44-504 needs amendment at all, it is to strength the
concept that only those benefits actually paid in the individual
case by the workers' compensation provider are recoverable as a
subrogation. This is the original intent, and one of the
underlying concepts of both subrogation rights and the Workers'
Compensation Act. Although it is already the current state of the
law, 44-504 could also be amended to say that the employer can
intervene and "participate" in settlement procedures. Furthermore,
the second part of the amendments only encourage litigation, and
discourage settlement.
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IN THE SUPREME COURT OF THE STATE OF KANSAS-

No. 63,999
HAROLD McGRANAHAN,
Appellee,

V.

DONALD W. McGOUGH and UMTHUN TRUCKING COMPANY,
' Defendants ,

and
BETTIS ASPHALT AND CONSTRUCTION, INC.,

and NATIONAL INDEMNITY COMPANY,
Intervenors/Appellants .

SYLLABUS BY THE COURT

The fundamental rule of statutory construction is
that the purpose and intent of the legislature governs if
the intent can be ascertained from the statute. In
construing statutes, the legislative intention is
determined %&om a general consideration of the entire
act. Effect must be given, if possible, to the entire
act and every paft thereof. To this end, it 1s the duty
of the court, as far as practicable, to reconcile the
different provisions so they are consistent, harmonious,

and sensible.
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The extent and the nature of an employer's
subrogation rights under the workers compensation statute

are matters for leglslatlve determlnatlon

The workers compensation act is complete in

itself, and courts do not 1look :outside the act for

guidance. |

A recovery that is not compensable under workers
compensation is not subject to subrogation under the
workers compensation act. Subrogation is not allowed
because the awarg doéé not duplicate the compensation and
medical aid provided by the employer, Subrogation 1is

permitted to prevent double recovery by the employee.



Workers compensation compensates a worker for
pain and suffering if the pain and suffering interfere

with the ability to perform labor.

Pain and suffering is such an integral part of
determining work disability that any workers compensation
recovery for pain and suffering 1is subject to the
subrogation rights of an employer pursuant to K.S.A. lg90

Supp. 44-504.

If an injured worker brings an action against a
negligent tﬁird party for loss of ser&ices under K.S.A.
1990 Supp. 44-504 and K.S.A. 23-205, the worker is
seeking damages not recoverable under the workers
compensation act. Because the employer has paid nothing
to the injured worker for loss of services, any recovery
as a result of a 1loss of services action against a

negligent third party is not subject to subrogation under

the workers compensation act.
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The language in K.S.A. 1990 Supp. 44-504(b) that

"the employer shall be subrogated to . the . extent of the

compensation and medical aid provided by . the employer” is

construed to allow the employer |, to subrogate for a
recovery for pain and suffering from a negligent third
party and to prohibit an employer from subrogating for a

recovery for loss of services.

Review of the judgment of the Court of Appeals in
15 Kan. App. 24 24, 802 P.2d 593 (1990). Appeal from
Shawnee district court; JAMES M. MACNISH, JR., judge.
Judgment of Court of Appeals is affirmed in part and
reversed in part. Judgment of the district court 1is
affirmed in part and reversed in part. Opinion filed

October 25, 1991,

Steve R. Fabert, of Fisher, Patterson, Sayler &
Smith, of Topeka, arqgued the cause, and Ronald ], Laskowski,

of the same firm, was with him on the brief for

intervenors/appellants.

.
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Kevin L. Diehl, of Ralston, Buck, -Hayden & Diehl, of
. Toépeka, argued::the cause and was on the brief for

appellee.

" John M. Ostrowski, of McCullough, Wareheim &
LaBunker, P.A., of Topeka, was on the brief for amicus

curize Kansas AFL-CIO.
The opinion of the court was delivered by

ABBOTT, J.: This is a subrogation case wherein
the employer and its insurance carrier are seeking gto
recover workers compensation benefits paid to an injured
worker for injuries caused by a third-party tortfeasor.
The third party settled with the injured employee. This
appeal involves whether the employer and its insurance
carrier are entitled to recover part of the settlement as
subrogatioh fbr workers compensation payments made to the

injured worker.

Bettis Asphalt and Construction, Inc., (Bettis)
is the employer, and National Indemnity Company
(National) is Bettis' insurance carrier. The injured

employee is Harold L. McGranahan, and the negligent third



.party is .Donald W. McGough, who was acting in the scopeﬁ;

of his -employment as a truck driver for -Umthun. Trucking

Company (Umthun) .

On July 6, 1984, McGranahan was sitting in the
driver's seat of a parked pickup truck when it was struck
by an Umthun truck driven by McGough. At the time of the
accident, McGranahah was working and on the Jjob for
Bettis. McGranahan suffered injuries to his right knee.
He filed a workers compensation claim ahd received
benefits totaling $12,616.29 that included $3,178 in
temporary  total compensation, $3,104.99 in medical

expenses, and $6,330.30 for permanent partial disability.

McGranahan sued McGough and Umthun. The trial
court allowed Bettis and National to intervene pursuant

to K.S.A. 1990 Supp. 44-504(b).

On November 9, 1988, McGranahan, McGough, and
Umthun entered into a stipulation and confession of

judgment, providing:

"1, That an automobile accident occurred
between plaintiff and defendant McGough on July
6, 1984, on the east Turnpike 1loop of I-70 in

Topeka, Shawnee County, Kansas.




"2. That at the time of the accident,
plaintiff was parked on the side of the road
performing duties in the course of his employment
with Bettis Asphalt and Construction Company, Inc.

"3. At the time of the accident, defendant
McGough was operating a semi-tractor trailer
during the course and scope of his employment
with Umthun Trucking Company, and struck
plaintiff's pafked vehicle «causing injury to
plaintiff and causing plaintiff's vehicle to be a

total loss.

"4, Plaintiff's left elbow and right knee

sustained injury as a result of the collision.
The injury to plaintiff's left elbow resolved in '

the few months following the accident.

"5, Plaintiff underwent arthroscopic
surgery on January 10, 1985, and was found to
have synovitis and debris on the medial aspect of
the Jjoint. Further, a large chondral defect on
the lateral portion of the medial femoral
condyle;~ approximately 1 to 1 1/2 cm. in

diameter, directly in the weight bearing 1line,

was observed. Multiple small drill holes were
placed in the area in an attempt to
revascularize. Plaintiff was diagnosed as having

post-traumatic degenerative changes in the knee.
The natural history of post-traumatic
degenerative changes in the knee are progressive

and plaintiff was not expected to regain full

¢
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extension nor to have a normal gait based upon

the post-traumatic arthritis of the knee.

"G, Plaintiff was caused to incur medical
bills in the amount of $3,104.99, and lost wages
in the amount of $9,245.60.

"7. Plaintiff's wife, Liz McGranahan has
been caused to incur loss of service as a result
of the injury' to plaintiff's knee in that
plaintiff is unable to complete the yard work and
maintenance work of the home and automobiles as
he did prior to the accident. This loss of
service for Liz McGranahan will continue

indefinitely into the future.

"8, Plaintiff has been caused to incur past
and future pain and suffering in relation to the
pain in his right knee that has been present
since the date of the accident. Plaintiff also
suffers from his knee giving away on occasion and
walking with a limp. The pain in the right knee

will continue indefinitely into the future.

"During the course of the litigation,
defendant through a witness of the accident,
asserted comparative fault on the plaintiff

contending that plaintiff's vehicle was
improperly parked into the roadway causing a
hazardous condition to exist. Further, defendant

contended that plaintiff's degenerative changes
in his right knee preexisted the accident and



were not caused in whole or in part by the

accident.

"pPlaintiff contended that plaintiff would be
caused to incur future additional medical
éxpenses related to his right knee condition
including office evaluations, analgesics,
nonsteroidal anti-inflammatory medications, and

injections of the joint.

"Based on the above stipulations defendant
seeks to confess judgment as follows; past and
future pain and suffering, for plaintiff, Harold
McGranahan $6,000.00; past and future loss of

service for Liz McGranahan, $3,000.00 and

$1,000.00 for reasonable and necessary medical
expenses related to plaintiff's injury for a
total of $10,000.00.

"Plaintiff and defendants advise the Court
that they are willing to stipulate to these facts
in order to provide a bésis for the Court to
enter jp@gment against defendants in favor of

plaintiff.

"The parties stipulate that any such
judgment shall merge all of plaintiff's claims
that were raised or could have been raised herein
into said judgment, and the parties agree that
any such judgment merging all such claims, shall
be treated by the parties as a conclusive and

final disposition of all plaintiff's claims."

210



McGranahan, McGough, and Umthun presented the

stipulation and confession of judgment to the trial court

for approval. At the hearing, McGranahan's counsel

stated:

approval of the stipulation, arguing that the purpose of

"There will be, I am sure, a side issue to
this, and that will be [counsel for intervenors]
will be claiming that we will owe the entire
judgment to the intervenor for a workmen's comp
subrogation. It will be our contention that we
do not owe them the subrogation based on the
itemization of the judgment. The facts simply
are this, are that the intervenor had an
approximate $12,000 lien in this case; based on
the facts developed through discovery I was very
concerned that I couldn't even get a $12,000
judgment and that if I went ahead and did and got
it all in medical and wages then I would have to
end up doing all the work for the work comp
carrier and.my plaintiff would be sitting there
holding the bag. So, we have stipulated to facts
which I  think are reasonable, under the
circumstances, based upon the stipulations, and
that way the work comp carrier can't force the
plaintiff to take the position he didn't want to
take, but I think that will probably be briefed
following this judgment.®

Bettis and National objected to the trial court's

10




the stipulation was to circumvent the subrogation
statute. Counsel for intervenors pointed out that
although McGranahan had received over $9,000 in
compensation for lost wages, the stipulation provided no

recovery for lost wages.

The trial court found that based on the stipulated facts,
the judgment was fair, Jjust, and equitable. The trial
court entered judgment pursuant to the stipulation and
confession of judgment.

I
{
4
{

The trial court allowed Bettis and National to
recover the $1,000 in medical expenses less attorney fees
of one-third. The trial court held that the settlement
of $6,000 for pain and suffering and $3,000 for past and
future loss of services to McGranahan's wife were not
subject to subrogation. The trial court relied on the
following statement in Houston v. Kansas Highway Patrol, 238
Kan. 192, 196, 708 P.2d 533 (1985): "Had the settlement
documents clearly stated a certain amount was
specifically for these personal noncompensable losses and
had such amount been supportable in fact (as opposed to
an effort to circumvent the operation of the statute), a

much stronger argument in support of claimant's

11



~position could have been made." The trial court fodﬁﬁ]? 

that this judgment stated a certain amount fdr ,

noncompensable losses that were supportable in fact,

Bettis and National appealed. In  McGranahan v,

McGough, 15 Xan. App. 2d 24, 802 P.2d 593 (1990), the
Court of Appeals reversed the trial court's decision
denying subrogation'by Bettis and National for the awards.
for pain and suffering and for loss of services. The

Court of Appeals stated:

"To allow plaintiffs ang defendants to
specify a particular -element of personal injury
damage in their settlement so as +o defeat
subrogation of that award to the employer who has
compensated the employee for that personal injury
defeats the intent of K.S.A. 1989 Supp. 44-504. .
We believe that all elements of personal injury
damages, includipg medical expenses, lost wages,
disability compensation, pain ang suffering, and
loss of services, should be subject to
subrogation. 15 Kan. App. 24 at 29-30,.

Judge Brazil concurred with subrogating damages
awarded for pain and suffering, but dissented to
subrogating damages awarded for loss of services, Judge

Brazil reasoned that in an action for 1loss of services,

12
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the worker is-:seeking damages not recoverable under the
act. Because the employer has paid nothing to the

injured worker for loss of services, any recovery for

loss of services should not be subject to-subrogation..

15 Kan. App. 2d at 31.

This court granted McGranahan's petition for

review.

The issue raised is one of statutory
‘construction, ife., what ‘did the legislature intend w?en
it adopted K.S.A. 1990 Supp. 44-504(b) and, specifically,
when itv used the words "compensation and medical aid

provided by the employer"?

That statute provides that the employer can
recover workers compensation and pursue a remedy against
a negligent third party subject to the subrogation rights

of the employer. Subsection 504(b) reads:

"In the event of recovery from such other
person by the injured worker or the dependents or
personal representatives of a deceased worker by
judgment, settlement or otherwise, the employer shall be
subrogated to the extent of the compensation and medical aid provided by

13
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Meempbm# to the date of such ‘recovery and shall
have a 1lien therefor against such recovery and
the employer may intervene in any action to
"~ protect and enforce such lien." (Emphasis

supplied.)

The amicus curize brief Suggests that K.S.A. 1999
Supp. 44-504(f) is significant. That subsection defines

"compensation and medical aid" as follows:

"As used in this section, 'compensation and
medical aig- includes al1 payments of medical
compensation, disability compensation, death
compensation, including payments under K.S.a.
44-570 and amendments thereto, ang any other
payments made or provided pursuant to the workers compensation

act." (Emphasis supplied.)

As we read the italicized portion of 504(f), it appears
to modify "any other payments" and thus not to apply to
the rest of the ‘paragraph. We deem this of no
significance to the issue before us. The issue is
whether the employer (its insurance carrier in this case)
is reimbursed first out of any recovery or whether g
judgment or Settlement can be structured so that the
injured employee can recover for losses not paid by the
employer or its insurance carrier, even though this

results in the employer not being reimbursed fully for

9-1S



The rules of statutory construction are well
established. In State v. Adee, 241 Kan. 825, 829, 740 P.2d

611 (1987), this court stated:

JThe fundamental rule of statutory construction
is that the purpose and intent of the legislature
governs when the intent can be ascertained from
the statute. . In construing statutes, the
legislative intention is to be determined from a
general consideration of the entire act. Effect
must be given, if possible, to the entire act and
"every part thereof. To this end, it is the duty
of the court, as far as practicable, to reconcile
the different "provisions so as to make them |

consistent, harmonious, and sensible."

The question in the case at bar concerns the
extent of an employer's subrogation rights. "The extent
and nature of the subrogation rights of an employer under
the workmen's compensation statute are matters for
legislative ‘determination."' Negley v. Massey Fergusoh, Inc.,

229 Kan. 465, Syl. 9 1, 625 P.2d 472 (1981).

We have said many times the workers compensation

act is complete in itself and we do not look outside the

15
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act for guidance, See. Hunfer o, General Motors Corporation, 202
Kan. 166, 172, 446 p, 4 838 (1968); Leslie ., Reynolds, 174
Kan. 422, 427, 295 P.2d 1076 (1956) ; Denton v, SunﬂowerElectn’c
Co-op, 12 Kan. app, 2d 262, 269, 740 P.2d ogg (1987), aff'd

242 Kan, 430, 748 P.2d 429 (1988)¢

aid This indicates a recovery that jig not Compensable
under wWorkers Compensation is not Subject to
subrogation. Subrogation is not allowed because the

award doeg not duplicate the Compensatjion and medica] aig
bProvided by tpe employer, Subrogation is permitted to prepens double
recovery by the employee.  7pjg interpretation is consistent
with a 199p Court of Appeals  case, Lemery o, Buffalo Airways,
Inc. , 14 Kan, App. 24 301, 307-08, 789 Pp,24g 1176, ey,
denied 246 Kan. 7¢7 (1990) ; "By adopting K.S.A. 1989 Supp.
44-504, the legislature has attempteq to achieve tyo

things: (1) to Preserve g3p injureg Worker'g Cause of

16
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. action -against third-party tortfeasors and (2) to prevent
a double recovery by the employee from both the workers

compensation fund and a third-party tortfeasor.”

see also Kelly, Survey of Kansas Law: Workers” Compensation, 27
Kan. L. Rev. 377, 389 (1979)("Double recovery has been
prevented by providing that in the event of recovery by
the worker, the eméloyer is subrogated to the amount of

compensation payments made to the date of

recovery . . . .").

The Court of Appeals stated that "all element§ of
personal injury damages, including medical expenses, lost
wages, disability compensation, pain and suffering, and
loss of services, should be subject to subrogation." 15
Kan. App. 2d at 30. If the 1legislature's intent in
enacting K.S.A. 1990 Supp. 44-504 is, at least in part,
to prevent “double redovery by the employee, then the
Court of Appeals' decision goes beyond preventing double
recovery. Not all personal injury claims are compensable

under workers compensation.

The Court of Appeals determined that

17
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"[gliven the history . of 44-504, there ig. no
question the legislature intended awards for

Suffering damages are traditionally a8 portion of
damages recoverable in Personal injury actions,
Indeeq, Kansas courts have recognized this inp
considering Subrogation rights in workers
Compensation Cases, See, eg., Negley v, Aﬂw&y
Fbgmwn,bw., 229 Kan. at 468 (in event employee
recovers, employer is Subrogateg to extent of
Ccompensation paid by employer) ; Iﬂnd:u.Anma)LhﬂHng
Co., 201 Kan. at 91-92 (employer has 1lien of
first Droceeds from Worker's tort action); Moeser
v. Shunk, 116 Kan. 247, 252, 226 pac, 784 (1924)
(elements O0f damage include pain ang Suffering as
well as financiaj loss. )y~ McGranahan 15 Kan.
App. 24 at 27-28,

In Welden o, Edgar Zine Co., 129 xap. 422, 283 pac, 618
(1930), an employee“was injureg and received full
Compensation, The employee returned to WOrk for the Same
employer, Performed WOrk of the Same nature, and receiveg
the same wages., The employee brought an action for
additiona] Compensation because Performing this work

Ccaused hip Pain ang discomfort.

18



464 pmer "The fact that he did this work with some
_ discomfort and pain might have been an element of
recovery in an ordinary action to recover damages
" for negligence. The compensation law is a marked
departure from the theory of actions based on the
wrongs or negligence of employers. It is based
on the theory of taxing the industry for the loss
"sustained by accidental injury to a workman while
employed in such industry, and compensation is to
be paid regardless of the negligence of the
employer or even the fault of the workman. The
theory is that the compensation is to be measured
not as damages for pain and suffering, but for
the 1loss sustained by the incapacity of the
workman resulting from the accidental |
injury. . . . The industry is not to be taxed
fo; accidental injuries beyond the workmen's loss

of earning capacity measured as the statute

provides.

"An allewance for pain and suffering would be
something in the nature of damages for the
negligence or wrong of the defendant, which is
inconsistent with the substituted remedy of

compensation." 129 Kan. at 423-25.
Workers compensation does, however, compensate
for pain and suffering if it interferes with the ability
to perform labor. In Trowbridge v. Wilson & Co., 102

19
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- Kan. 521, 170 Pac. 816 (1918), the plaintiff‘alleged that
" the Pain  inducegd by her injury pfevented her fronm

working. In upholding the Plaintiff'g claim, the Supreme

o

< Court Stated:

"If pain brought about by an injury Causes
inability to labor, that pain is within the
Provisions of ‘the workmen's compensation act,

render the bPerson unable to  perform labor.
Compensation for 1loss of/wages, or for 1loss of
ability to €arn wages, although that loss may be
caused by pain, isg not the same as damages for
the pain. The former comes within the workmen's
compensation act; the latter does not." 102 Kan.

at 523,

and Suffering ig such an integral part of determining
Work disability that  any recovery for Pain ang Suffering
is Subject to the Subrogation rights of an  employer
Pursuant tq K.S.A, 19990 Supp. 44~504, The Court of
Appeals dig not err in go holding. This result follows
the majority view, See 2A Larson, The Law of Workmen's
Compensation § 74.35, 14-542 to -543 (1990) ("[I]lt is
quite clear . - . that the Prevailing ryje in the United

States refuses to place an employee'sg third~party

20




. recovery outside the reach of the employer's-lien-on the
~ground that some or all of -it was accounted for by

damages -for pain and suffering.").

There is no majority trend regarding the

subrogation of loss of services awards.

"As to the question whether the carrier's
lien extends to damages earmarked for 1loss of
consortium, Michigan, Minnesota, and Wisconsin
have held that it does not. Illinois has held
that it does, and Indiana has done the same when
the allocation to consortium was a transparent§
device to defeat the carrier's rights, The
Wisconsin court also cautioned that vigilance was
necessary to prevent use of the consortium device
to circumvent the carrier's 1lien." 2A Larson, §
74.36, 14-549 to -550.

If there is no third party to sue, the exclusive
remedy of workers compensation bars an action for loss of
services against the employer. Fritzson v. City of Manhattan,

215 Kan. 810, 813, 528 P.2d 1193 (1974).
It does not follow that because a claim is barred

against an employer by a specific statute of the workers

compensation act, a spouse of the injured worker cannot
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recover damages, which are not 3 Part of the Wworkers
Ccompensation bpayment, frop @ negligent thirg party free

and clear of the employer's statutory right of

subrogatlon for Compensation and medica] aid Provided by

that employer.

to personal property in that both are not items of

award. In the absence of leglslatlve intent that they
should be considered ;g "compensation and medical aid
Provided by the employer, ' we conclude that the
leglslature 1ntended to limit the employer's subrogation
rights under K.g. A. 1999 Supp. 44-504 to those items of
damages that the employer compensated the employee
Pursuant +to the workers Compensation act, This result
ensures that there will be no double Iecovery by the
employee ang that “fhe employee ang those Privy wiii
retain their right to damages for injuries negligently

inflicteq that are not Compensable under the workers

Compensation act.,

Both Parties make much of the fact that the

legislature amended Some Sections of the workers
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compensation act and. failed to -amend : other sections}j

arguiné that the amendments and the failure to amend aré
favorable to both positions. = The fact that thé
legislature Aid ‘not . directly respond to the dicta in
Houston v. Kansas Highway Patrol, 238 Kan.' 192, 708 P.2d 533

(1985), sheds no light on legislative intent. The

legislature could have decided the dicta was of no import -

and concluded the .court was stating that the employer
received its money first from any recovery for an injury
compensable under workers compensation. Alternatively,
the legislature could have interpreted the opinionr to
mean that in the future, if a recovery was struct&red
properly and supported by substantial competent evidence,
the employer had no subrogation interest in payments or
items awarded the injured worker that were not considered
in making the workers compensation award.

Thé ‘;ight of action for 1loss of services 1is

governed by K.S.A. 23-205, which provides, in part:

"Where, through the wrong of another, a married
person shall sustain personal injuries causing
the loss or impairment of his or her ability to

perform services, the right of action to recover

23

22



damages for such loss or impairment shall vest
solely in such person, and any recovery therefor,

of his or her ability to perform services in the
household and in the discharge of his or he;
domestic duties, shall be for the benefit of such
Person's spouse so far as he or she Shall be
entitled thereto.»

Workers compensation laws are designed to
compensate workers for their injuries. If the élleged
element of damages is loss of Services, the injured party
is not the worker, but his or her Spouse. In contrastw
K.S.A. 23-205 states such an action vests solely in the

injured party, but any recovery shall be for the benefit

of his or her spouse. As noted above, if there is no

exclusive remedy of workers Compensation under K.S.A,
1990 Supp. 44-501(b) . Fritzson v, City of Manhattan, 215 Kan.
810. There is no Similar bar, however, when a worker

Sues a thirg Party under the Provisions of K.S5.A. 1999

Supp. 44-~-504,

A worker's Spouse 1is not Compensated when the
worker is injured. If an injureqd worker brings an action

against g negligent thirg party for 1loss of Services
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under K.S.A. 1990 Supp. 44-504 and K.S.A. 23-205, the
worker 1is seeking damages not recoverable under the
workers compensation act. Because the employer has paid
nothing to the injured worker for loss of services, any
reco&ery as a result of a loss of services action against

a negligent third party is not subject to subrogation.

The dicta .in Houston, 238 Kan. at 196, that
"[h]lad the settlement documents clearly stated a certain
amount was specifically for these personal noncompensable
losses and had such amount been supportable in facti(as
opposed to an effort to circumvent the operation of(the

statute), a much stronger argument in support of

claimant's position could have been made," 1is stating

that a finding must be supported by substantial competent

evidence. Here, the record before us contains
stipulations and records supporting the ~trial court's
conclusion that the injured worker and negligent third
party made a "fair, just, and equitable" settlement. A
question of causation and of comparative fault justified
a settlement. While the evidence of loss of services is
rather skimpy, we were not furnished a record of the
hearing to determine the employer's right to subrogate.

We have reason to doubt that any evidence was presented,
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that the parties acted in bad faith in an effort to
circumvent the employer's right of subrogation, The

employer had a duty in this case to furnish a4 record

award attorney fees to the employee's attorney for
recovering the $6,000 for the employer's insurance

‘carrier.
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... 8IX, J., not .participating.: o

MERSHON, Jerry. L., District Judge-:assigned,

participating. .

ALLEGRUCCI, J., concurring and dissenting: I
concur with the ma&ority that the award for past and
future loss of services is not subject to subrogation. I
. do not agree.with the majority that recovery for pain and

suffering is subject to subrogation by the employer.

The majority correctly interprets K.S.A. lg90
Supp. 44-504(b) to allow an employer to be subrogated to
that which is .compensable under workers compensation.
Subrogation by the employer is permitted if the recovery
by the worker from a third party does duplicate the
compensation and medical aid provided by the:  employer.
As the méjé%ity notes: "Subrogation is permitted to

prevent double recovery by the employee.”
The majority then points out that, historically,

pain and suffering is not compensable under workers

compensation. Logic dictates the inquiry should stop
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there. If recovery is based upon  that which is
compensable under workers Ccompensation ang pain ang

suffering is not compensable, the logical conclusion is

The majority, however, citing Trowbridge v. Wilson &
Co., 102 Kan. 521, 170 pac. gig (1918), for authority,
concludes that workers compensation does compensate for
pain and Suffering if it interferes with the ability to
perform 1labor. The decision in Trowbridge does not
support such 3 conclusion, The award in Trowbridge was
for loss of wages based on "four weeks' total incapacity
for labor, ang 208 weeks' partial incapacity." 102 Kan.

521. Trowbridge claimed loss of wages because the pain

she dig not claim or recover damages for pain. The court
clearly found that shc-did not recover for the pain she
suffered, reasoning that "[clompensation for loss of
wages, or for loss of ability to €arn wages, although
that 1loss may be caused by pain, is not the same as

damages for the pain." 102 Kan. at 523.

I would affirm the district court,
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