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MINUTES OF THE __HOUSE  COMMITTEE ON PUBLIC HEALTH AND WELFARE
The meeting was called to order by Carol H. Sader at
Chairperson
a.m./p.m. on February 13, 1992in room 423-S __ of the Capitol.

All members were present except:

Representative Carmody, excused.
Committee staff present:

Bill Wolff, Research
Norman Furse, Revisor
Sue Hill, Committee Secretary

Conferees appearing before the committee:

Katherine Pyle, representing AARP

Alice Nida, Kansas Department on Aging

Rosemary Harris, Outreach/Older Citizens Information

Sharon Spencer, Interested Citizen

Marilyn Bradt, Kansans for Improvement of Nursing Homes

George Vega, Acting Commissioner, Mental Health/Retardation Services
Department of SRS

Yo Bestgen, Kansas Association of Rehabilitation Facilities

Terri Roberts, Kansas State Nurses Association

Diana Jarvis, Eye Institute of St. Francis Hospital

Sharon Arnold, interested mother

Pat Johnson, Executive Director, State Board of Nursing

Elizabeth Taylor, Licensed Practical Nurses

Karen Testa, Parent/children's advocate

Sue Denger, Kansas Organization of Nurse Executives, Wichita, Ks.
Steve Preston, practicing Registered Nurse Anesthetist

Gina McDonald, Executive Director of Kansas Association of Centers

for Independent Living

Chairperson Sader called the meeting to order and greeted all those
present and welcomed the nurses on their day at the Capitol. Chair
drew attention to the agenda, and noted hearings would continue on
HB 2844 that were not completed vesterday.Chair requested all
conferees make their remarks as concise as possible since there are
many scheduled again today, and several members will need to be

excused by 2:45 again for a Joint Committee meeting. She requested
conferees 1limit their remarks to 3 minutes or less. Chair also
suggested that those members who are required to leave early do so.
She would appreciate it if all other members stay. Hearings will

be continued until 3:00.

HEARINGS CONTINUED ON HB 2844.

Katherine Pyle, member of Capital City Task Force of Kansas AARP
gave hand-out to members, (Attachment No. 1). She stated support
for HB 2844. She noted that one unintended consequence of the 300%
cap 1s that, according to federal regulations, a couple's assets
must be calculated in a way that subverts the intent of the Kansas
division of assets law. As a result many cases have arisen in which
the lion's share of the couple's income must be spent on nursing
home costs, while the other spouse tries to make do in the community
on next to no income. Another unintended consequence is that those
who cannot receive Medicaid support because of 1ineligibility can
nolonger live in the community, and cannot afford nursing home costs,
so what are they to do? This is an intolerable situation she said.
Ms. Pyle asked members to eliminate the cap.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
editing or corrections. Page ,.___.__1
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CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON PUBLIC HEALTH AND WELFARE ,
room __423-SStatehouse, at _1:30  /&vh/p.m. on February 13, 1992

HEARINGS CONTINUED ON HB 2844.

Alice Nida, Kansas Dept. on Aging (Attachment No. 2) noted that
ironically, the cap has increased the cost of caring for older
Kansans. In the short run, HB 2844 would save money, but in the
long run, the state would have to pick up additional costs of
$290,449, but could pick that up again from estate recovery. The
Department supports this estate recovery system. She stated the
SRS Task FPorce recommended the federal government change its rules,
but Department on Aging believes that will only prevent Kansas and
other states who have chosen to have a medicaid cap from allowing
a spousal impoverishment deduction prior to determining eligibility.
By approving HB 2844, Kansas has the option to choose the medically
needy Medicaid category and allow spousal impoverishment protections
again. The Department on Aging supports the shift to community-based
programs, increased health care information, and estate recovery.
We do not support keeping the most medically vulnerable older Kansans

from needed health care. We pledge to continue to work together
with SRS and Health and Environment to build a better long-term care
system. She answered numerous questions.

Rosemary Harris, Outreach/Older Citizens Information (no hand-out
offered), noted she does not have pages of statistics, her comments
deal with the more personal side. She deals with people on one-on-

one situations in their homes. She see 10-12 individuals alla the
time. She expressed concerns for restrictions eliminating people
from eligibility for care 1in adult care homes; community based
services. Some are non-eligible for a Medicaid card, they can't

get a spousal impoverished card, what can they do.

At this point Chairperson Sader referred to staff for clarification
on a point made by Ms. Harris. Mr. Wolff stated the 300% cap applies
to nursing home reimbursement of eligibility for coverage in a nursing
home but does not affect eligibility for other medicaid services
that might include pharmaceuticals, home/community based services,
those kinds of things.

Chair suggested Ms. Harris might wish to impart that information
to those individuals that she sees regularly. It may help them a
little. Chair noted, this is not to speak to the merits or demerits
of HB 2844, it is just a clarification.

Sharon Spencer spoke on behalf of her parents, not residing in a
nursing home in Derby, Kansas. It appears all their financial
planning has been negated by legislation this past September. They
split their assets last June, prior to the father's failing health
in order to protect some of their limited resources for his extended
care. The imposed cap was to force a reduction in the cost of nursing
home care, but instead she believes, it forces nursing homes to
provide substandard care or forces those with no resources who fall
just above the cap to move into facilities or housing not fully
equipped to take care of the health needs of these individuals.
As a result of stricter government restrictions, many nursing homes
have ben closed because of poor quality care. This has been caused
because, on the one hand, regulations say standards must be mnet,
on the other, they say expenses must be reduced. An impossible
situation results. She stated her parents are moving back into a
small apartment in order to reduce their cost of living and try to
protect their limited income as long as they can. My father is a
proud man, she said, and he won't remain in the nursing home and
be kicked out when his resources are gJgone. She urged Committee to
eliminate the eligibility cap. (See Attachment No. 3).
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CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON _PUBLIC HEALTH AND WELFARE

room ..423-G Statehouse, at _1:30  AMf./p.m. on Februarv 13,

HEARINGS CONTINUED ON HB 2844.

Marilyn Bradt, Kansans for Improvement of Nursing Homes, Inc. gave
hand-out (Attachment No. 4). She noted HB 2844 will stem the tide
of nursing home care costs. In the short run, it will save money.
In the long run, we can look at better ways of trying to keep older
individuals in their own homes longer. KINH is in full support of
diverting from nursing home care anyone who can be safely cared for
at home. We support the pre-admission screening bill which will
help identify the services that will enable these people to stay
in their own homes. We support an estate recovery program, as
proposed in the SRS budget, to recover the state's Medicaid costs.
KINH did not support the income cap during the 1991 session. We
believe the results of it have been disastrous for a great number
of individuals. She urged Committee to reverse that decision by
supporting HB 2844.

Chair indicated there was written testimony provided by persons who
could not appear in person today, and she urged members to read over
this testimony.

HEARINGS CLOSED ON HB 2844.

Chair directed staff to give a briefing on HB 2882.

Mr. Wolff gave a detailed explanation on both practice acts, HB 2882,

HB 2883.

HEARINGS BEGAN ON HB 2882.

Chair again requested all conferees please confine their testimony
to three minutes or less because of time restrictions.

George Vega, Acting Commissioner of Mental Health/Retardation, Dept.
of SRS offered hand-out (Attachment No. 5). He presented a
recommendation to amend HB 2882 that has been agreed to by
representatives from Mental Health/Retardation Services and the Board
of Nursing in discussions they all have held over the last few weeks.
To add "o" would allow nursing procedures to be performed by staff
of community agencies licensed by SRS pursuant to rules and
regulations developed by the Board of Nursing and SRS. This would
allow administration of simple medication to be done for individuals
with disabilities who <require that assistance. This proposed
amendment will assure guality control in medication administration
(or other nursing procedure could be done for a specific client by
a specific staff person; clear up confusion over what can and cannot
be done in community adult programs licensed by SRS; make it more
probable that adults with disabilities can 1live in the community
and not be isolated simply Dbecause they require help with
administering medications. He answered questions.

Yo Bestgen, Ks. Rehabilitation Facilities stated support for HB 2882.
and the amendment she proposed, (See Attachment No. 6). She noted
they would request one change in the language, i.e., "performance
of services to persons served by". She detailed rationale and
answered questions.

1992
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CONTINUATION SHEET

MINUTES OF THE __ _HOUSE COMMITTEE ON __PUBLIC HEALTH AND WELFARE

Kmn1_§2§:§,SmKMOux;at_;Liigﬁléﬁﬂh;nLon February 13, , 1992

HEARINGS CONTINUED ON HB 2883.

Terri Roberts, Kansas Nurses Association, (Attachment No. 7), stated
that new language proposed under "Acts which are not prohibited"
was the result of a long, cooperative effort by a number of state-
wide nursing organizations and the Board of Nursing. The definition
of supervision arrived at, is "Provision of guidance by a qualified
nurse for the accomplishment of a nursing task/activity with initial
direction of the task/activity and periodic inspection of the same.
Total nursing care of an individual remains the responsibility and
accountability of the nurse. She stated the proposed language,
"independent nursing judgment" permits/authorizes the licensed nurse
to make the decision whether or not to delegate a particular activity.
This decision does not rest with an employer of any other individual,
but with the licensed nurse. She drew attention to a copy of the
nursing delegation issues in Kansas,, part of a paper provided with
her hand-out.

Diana Jarvis, Administrator, Ks. Eye Institute of St. Francis Hospital
gave hand-out, (Attachment No. 8). She requested, on behalf of many
individuals, that the ophalmic tech on her staff be allowed to
administer dilation drops (UNDER THE SUPERVISION) of the charge RN
in the department. She gave rationale, then requested an amendment
to HB 2882 as follows: new (3j) to add language, "The administration,
under the supervision of a registered nurse or licensed practical
nurse, of topical dilation medications to patients per orders of
the attending ophthalmologist or optometrist." She answered
gquestions.

Susan Arnold, concerned and interested parent of a child with severely
multiple handicapped condition, gave hand-out (Attachment WNo. 9).
Family and friends and school personnel have helped administer medical
management/ostomy management for her child since he began early
intervention at the age of three. She noted how vital the medical
management 1is to his well-being. She believes simple instruction
and training of daily care nursing tasks can be successfully taught
to care providers. She would trust those persons, given training,
to provide the tube feeding/general basic ostomy management to be
administered to her son. Restrictive practices and expenses are
an unnecessary deterrent to participation and performance in regular
school activities.

Pat Johnson, Kansas State Board of Nursing offered hand-out,
(Attachment No. 10). She stated HB 2882 has been developed with
a number of nursing organizations along with the Board of Nursing.
HB 2882 will provide language to allow nurses to delegate nursing
practices. Education will be needed, so that nurses understand this
change in the law. There 1is no anticipated negative effect from
this recommendation and it would hopefully allow for greater
flexibility/utilization of nonlicensed staff. The proposed change
recommended by the Department of SRS needs to be carefully worked
out so the mentally retarded can be taken care of properly. She
cited some practical situations that present the need for this change
in the law. She urged support. Ms. Johnson answered questions,
i.e., "o" seems to help because "n" as proposed not broad enough.

Elizabeth Taylor, Federation of Licensed Practical Nurses, gave hand-

out, (Attachment No. 11). She noted the task of those who have worked
so hard on agreed language before Committee today. Their group
supports the language in the current bill. She cautioned expansion

of that language because the general position of the Kansas Licensed
Practical Nurses on delegating further nursing procedures to non-
nursing personnel, is against such delegation. They are concerned
that not all individuals will be provided the same level of nursing
care without the direct supervision by a licensed professional ox
practical nurse. Page 4 of 5



CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON PUBLIC HEALTH AND WELFARE

room __423-5Statehouse, at __1:30  a/Wi/p.m. on February 13,

HEARINGS CONTINUED ON HB 2882

Karen Testa, parent of a 19 year old severly multiple disabled son,
offered hand-out (Attachment No. 12). She gave background on her
son's physical and medical needs; that a restriction in the provision
of care will complicate her son's life, and it will cost much more
to have these needs met. Now, because of current rules, a trained
direct caregiver can nolonger administer medications to her son and
his peers. The Shelter Living, where he resides, has to hire nurses
and licensed practical nurses for this procedure. She has cared
for him herself, and now is +training the nurses and others to
administer the medications. Her son and his peers are suffering
while this transition is taking place. She stated she would rather
see the high costs go for upgrading the salaries of the direct care
providers with experience and be applied to a better ratic of workers
per clients.

Sue Denger, Ks. Organization of Nurse Executives noted support for
the proposed amendment (n) which states that no provision of this
law shall be construed as prohibiting; "(n) performance of a nursing
task by a person when that task 1is delegated by a licensed nurse,
within the reasonable exercise of independent nursing Jjudgment and
is performed with reasonable skill and safety by that person under
the supervision of a registered professional nurse, or a licensed
practical nurse." She called attention to a Resolution on Delegation
in her hand-out (Attachment No. 13). She urged passage of HB 2882.

Gina McDonald, Xs. Association of Centers for Independent Living,
noted concerns with (n) because it could adversly impact self-directed
services. Health maintenance services are defined as including a
list of medically assisted services. She detailed the list, noting
(n) states those activities must be delegated by a licensed nurse
and performed, under the supervision of a registered or licensed

practical nurse. If we cannot add that language, or delete entirely
the letter (n) proposed the Ks. Independent Living Centers must oppose
the bill. She answered questions, i.e. the amendment (o) is fine.

(see Attachment No. 14).

Chair requested those conferees who might return tomorrow, please
do. Those who cannot please leave their printed testimony and it
will be considered by Committee members.

Kay Hale, Kansas Hospital Association provided written testimony,
(Attachment No. 15).

Mr. Steve Preston, Registered Nurse Anesthetist could not return
because of a surgery schedule. Chair invited him to make a brief
comment.

HEARINGS BEGAN ON HB 2883.

Mr. Steve Preston, Chair of Government Relations Committee, Ks.
Association of Nurse BAnesthetists offered hand-out (Attachment No.

16). He stated support for changes made by the State Board of Nursing
which allow a registered nurse anesthetist enrolled in a refresher
course to be granted temporary authorization to practice for not
more than 180 days. They do oppose, however, fee increases. He
detailed each of these and stated concerns. They oppose the change
on page 3, line 5, the word "initial" being changed to "first
licensing exam", and he indicated there is a need to be recruiting
new graduates not dissuading them, since nurse anesthetists are the
sole providers of anesthesia in 110 of 132 hospitals in the state.
He answered questions.

Chairperson Sader stated on Monday, hearings would be completed on
both HB 2882 and HB 2883.

19.92

She thanked all for their contribution today and for their patﬁ%%ge. 505

Meeting adjourned at 3:06 p.m.



TESTIMONY FOR THE PUBLIC HEALTH AND WELFARE COMMITTEE, KANSAS
HOUSE OF REPRESENTATIVES, CONCERNING HB 2844

Topeka, Kansas, February 11, 1992
Madame Chairperson and Members of the Committee:

I am Katherine Pyle, a member of the Capital City Task Force of
Kansas “AARP.

I am pleased to testify in favor of House Bill 2844, eliminating
the cap on Medicaid assistance to nursing home residents at 300% of the
poverty level. The members of Kansas AARP recognize that the intent of
this cap was to slow the ever-increasing drain on SRS funds that results
from state aid to elderly nursing home residents whose income has fallen
below the cost of their nursing home. We sympathize with the intention.
However, as I am sure this Committee has learned in the five months
since the cap was instituted, its effect upon a number of our elderly
citizens has been catastrophic.

One unintended consequence of the cap is that, according to federal

regulations, a couple's assets must be calculated in a way that subver's

the intent of the Kansas division of assets law. As a result, a number
of cases have arisen in which the lion's share of a couple's income mu ‘-t
be spent on nursing home costs for one spouse while the other, almost
always the wife, tries to make do in the community on next tO(?@\inCOmv

at all.

A second unintended consequence is that a number of individuals
whose income barely exceeds 300% of the poverty level cannot receive
Medicaid support, cannot afford the full cost of a nursing home, and can
no longer live in the community. I am sure you have heard of as many of
these cases as we have. The most recent one we learned about is a 92-
year-old widow, blind and childless, whose social security income plus a
World War I pension from her husband places her income Jjust $20 over the
cap, substantially below the cost of her nursing home. The nursing home
cannot subsidize her residence indefinitely; she cannot take care of
herself in the community; and she has no family who might come to her
aid. what is she supposed to do?

I am sure that you agree with me that it is simply unconscionable,
~at the end of their lives, to place law-abiding elderly citizens, who

) have worked and paid taxes all their lives, in such an intolerable
situation. Kansas AARP urges eliminating that cap by passing House
Bill 2844 as soon as possible.



Testimony on HB 2844

by the
Kansas Department on Aging

before the
House Public Health & Welfare Committee

February 12, 1992

Chairman Sader and members of the committee, the Kansas Department
on Aging testifies today in favor of HB 2844. The medicaid cap
issue has generated lots of interest and concern among older
Kansans. The Kansas State Advisory Council on Aging made it their
major concern in 1992. The Council’s annual report said:
"Legislative expansion of the Senior Care Act program statewide and
repeal of the 300 percent cap are the highest priorities of the
State Advisory Council." We concur.

I want to discuss three aspects of the issue: the alternatives to
institutional care, the cost of the cap, and division of assets.

Alternatives to Nursing Home Care

Expansion of in-home services is not an adequate solution for
people who have been eliminated from the medicaid program by the
300% cap. In the first place, the cap saves money for the medicaid
program, which has an income requirement that effectively denies
in-home services to people with incomes higher than the 300% cap.
Nor does the Senior Care Act provide an alternative for people who
are above the cap. Only three areas of the state are served by the
Act this year and three more perhaps next year. Even if all people
above the cap could rely instead on in-home services, these
services are not available statewide. We support Kansas placing
more emphasis on community based care.

We cannot assume that people needing nursing home care can be
served 1in the community. The cap arbitrarily eliminates
eligibility for nursing home care without regard to medical need.
Kansas has essentially deinstitutionalized these people without
providing an alternative. We once did the same thing to mental
health patients in our hospitals.

Fiscal Impact

Ironically, the cap has increased the cost of caring for older

Kansans. In the short run, HB 2844 would save the state money,

because we humanely covered the cost of care with state funds for

those people who qualified for medicaid before September 1, 1991.

Our estimate is that HB 2844 would save the state $345,850 in the

short run. A copy of our fiscal impact estimate is attached. T
e
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In the long run, the state would have to pick up an additional cost
of $290,449 in current dollars at current costs. The state would
recover most of that from estates, if recovery mechanisms are
instituted as proposed in SB 607. The governor'’s budget estimates
recovery in the first year of §201,000. We support estate
recovery.

Division of Assets

SRS announced last summer that division of assets could not be an
option for people with incomes above the cap. HB 2844 solves this
problem by moving us back to June 1991 eligibility standards. The
medically needy program in effect in June did not restrict our
access to federal spousal impoverishment protectiomns.

The SRS Task Force recommended that the federal government change
their rules. Kansas can solve this problem without Congressional
action. Federal law only prevents Kansas and other states who have
chosen to have medicaid caps from allowing spousal impoverishment
deduction prior to determining eligibility. By approving HB 2844,
Kansas has the option to chose the medically needy Medicaid
category and allow spousal impoverishment protections again.

The division of resources is still theoretically available to
couples who are denied medicaid because of income in excess of the
300% cap. The income test will always deny eligibility to the ill
spouse. In the real world, the at-home spouse will have to spend
whatever it takes to privately pay for the ill spouse.

Most spouses are forced to choose to spend all they have on nursing
home care and go without, or to bring the ill spouse home and try
to keep people at home who really need nursing home care.

Conclusion

We have visited with SRS on this issue and we understand the issues
that brought about the changes in September, 1991. We support the
shift to community based programs, increased health care
information and estate recovery. We do not support keeping the
most medically vulnerable older Kansans from needed health care.
We pledge to continue to work together with SRS and Health &
Envirionment to build a better long term care system.



Fiscal Impact SB 548 & HB 2844

Savings from Medicaid Coverage of Grandfathered Residents

Annual Cost -- $800,000'
SGF if cap removed -- $800,000 (.41)2 = $328,000
Net savings -- $800,000 (.59)3 = $472,000

Cost of Medicaid Coverage for New Admissions over Cap
Average cost per person -- $800,000 / 445* = $1,798 or $150/month
Number of rejected admissions per year -- (23)° (12) (.884)° = 244

State share of medicaid coverage -- (244) (.41) ($150) (8.4
months)’ = $126,050

Net savings from removing cap -- $472,000 - $126,050 = $345,850

'Estimate by SRS in testimony before the Joint Committee on
Administrative Rules and Regulations, September 1991

The state share of medicaid is 41%.
3The federal share of medicaid is 59%.

‘SRS testified in September, 1991 that 445 persons were
covered by the grandfather provision.

SRS testified on January 21, 1992 that 23 people were denied
nursing home facility coverage in September, 1991. If the number
increased to 86 people per month, the state would break even.

‘Assumes the passage of Sub. HB 2566. SRS estimates that
11.6% of persons entering nursing homes will be diverted.

"The SRS fiscal impact statement on HB 2566 estimated that
people admitted to nursing homes stayed for an average of 8.4

STy
months. yj’fﬁ¢”,



Additional Comments:

The impact of the cap on individuals and spouses is far larger than
the impact on SRS. The $150 average expenditure for grandfathered
residents makes up the difference between income and the medicaid
rate of reimbursement. People who are not grandfathered residents
must make up the difference between income and the private rate. .

Long Range Impact:

As people who were grandfathered died, the savings from removing
the cap would decrease. The state cost would eventually be
$290,449 (($1,798) (445)(.884)(.41)), assuming no increase in the
number of residents and no inflation in the cost of nursing home
care above the inflation in income sources and the passage of Sub.
HB 2566.

State costs would be recovered by SRS as recovery is implemented as
recommended by the Governor and the SRS Task Force. The Governor's
budget assumes that $201,000 will be recovered in FY '93. More
recovery is expected in future years.

Removing the cap would also avoid increased public expenditures for
spouses who are impoverished by the inability to divide income and
qualify for medical assistance.



February 12, 1992
TESTIMONY PRESENTED TO THE
HOUSE PUBLIC HEALTH AND WELFARE COMMITTEE
By Sharon Kay Spencer

RE: House Bill"#2844 "Relating to Persons Eligible for Coverage of Adult Care
Home Costs

Representative Sader and members of the House Public Health and Welfare
Committee, thank you for.the opportunity to present my views of the complex
Medicaid Eligibility rules and specifically to address the issue of the cap
imposed last September to qualify for Medicaid assistance. !

My parents, Ward and Moetta James now reside in Westview Nursing Home in
Derby, Kansas. Dad, who is almost 88, worked hard all his life in a blue collar
job, raised three children and managed to put away some money in savingsprior to
retirement. Heiis now legally blind and recovering from bladder -surgery and
radiation treatments for prostate cancer. Mom, age 79, suffered a stroke last
May which left her partially paralyzed and in a wheelchair, They split their
assets last June, prior to Dad's health failing, in an attempt to protect some
of their limited resources for his extended care, It now appears that all their
planning has been negated by legislation passed last September.

The cap was imposed, as I understaﬁd it, to force a reduction in the cost of
nursing home care, Instead, I believe it forces nursing homes to provide sub-
standard care or forces persons with no resources who fall above the cap to move
into facilities or housing not equipped to take care of their health care needs..

Stricter government .regulations have been imposed to assure appropriate
nursing home care is beinglprOvided. As a result, nursing homes in Kansas and
nationwide have been closed because of poor quality care. I am not suggesting
this is wrong; however, when on one hand our government requires certain standards

be met and on the other hand it says expenses must be reduced, a difficult, if not 4
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_:estimony Presented to The February 12, 199z
Bouse Public Health and Welfare Committee Page 2
by Sharon Spencer

Nursing home care costs are on the rise. That is a fact. It is also a
fact that more people are living longer and needing that care, It is expensive
to provide 24-hour care by qualified nursing staff, three meals per day, personal
care needs, exercise, therapy and activities. Not to mention the miriad of
paperwork and recordkeeping required. It is hard, demanding and sometimes
thankless work, provided‘by dedicated, caring individuals who also deserve a
living wage for their services.

My parents are more fortunate than many. They are receiving excellent care
and have some resources remaining. Their combined income is presently $1,501
per month ($1,257 is Dad's; $244, Mom's). However, within less than one year,
all their resources will be gone because their care now costs close to $4,000
per month with therapy and medications. According to articles published in the
December 1991 issue of Active Aging (enclosed) they will not qualify for Medicaid
assistance because the change in the laws last September does not allow.for
division of assets if their combined income exceeds $1,221 per month, (I under-
stand that the amount is now $1,266 per month).

As a result, Dad has decided he is moving he and Mom back into an apartment
to reduce their cost of living and protect their limited income as long as he can.
He's a proud man and says he won't reﬁain in the nursing home and be kicked out
when his limited resources are gone. He's already dropped Mom twice in an attempt
to prove he is capable of taking care of her,

It would be a shémelto p}ace my parents and many others like them who have
made positive contributions to our communities for many years into what could be
potentially life-threatening situations because an arbitrary 1id was placed on
the cost of their care. On behalf of our increasing aging population, I ask that

vou reconsider the legislation placing a cap of $1,266 on Medicaid eligibility
p A
27 ZG z
(P . £ 3

and reinstate the allowance for division of assets.
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active aging

December 1991

Planning to

It has been said that only the Intcr-
nal Revenue Code rivals the rules for
Medicaid eligibility in terms of sheer
complexity. On top of that, Medicaid
planning also necessarily overlaps with
complex estate planning and tax prin-
ciples. Thus, seeking appropriate
counscl in this area normally requircs
the services of an attorney well versed
in all three areas.

This month’s column is devoted 1o
the basic approaches to Medicaid
planning. Although Medicaid
coverage extends beyond nursing
home care, it is this benefit that will be
the locus of this column.

Statistics tell us there is a 40 percent
chance an adult over the age of 65 will
at some point in his or her life reside in
a nursing home. The average nursing
home stay in Kansas is about 4.5 years.
Kansas monthly nursing home costs
now average close to $2,000. It does not

take a mathematical wizard to deter-
minc that the cumulative cost of nursing
home care can often exceed $100,000.

As Mcdicaid is a "need based" pro-
gram, unlike Medicarc, an individual
must be of limited resources before
qualilying. There are certain excmplt
resources that are not counted. Thesc,
basically, are a home and contiguous
acrcage, a car, personal cffects,
prepaid burial, prepaid funcral, a
$1.5001ifc insurance policy and $2,000
of other resources.

For married couples, in addition to

By Tlmothy P. O’Sullivan

L“‘

exempt resources, the law allows the
well spouse to keep-one-half of the
non-cxempt resources (determined
at the time the infirm spousc goces
into the nursing home), with mini-
mum of approximately $14,000 and a
maximum of approximatcly $67,000.

This is the so-called "division of as-
scts” protection available to married
couples. In addition to division of as-
scts protection, the well spouse is al-
lowed to rctain income of
approximately $850.00 per month
(plus, in limited circumstances, hous-
ing allowances), cvenif this means that
aportionof theinfirmspouse'sincome
must be sct aside for the well spouse to
bring his or her income up to such

minimugg incomc level,
e 1991 Kansas lcegislature
enacted a final significant qualification

impediment. For new individuals
otherwise qualifying for Medicaid on
or after September 1, 1991, if such
individual has more than $1,221 of in-

B

maximize Medicaid el

come, he or she is ineligible. Tth(
arbitrary aad capricious provision

renders individuals ineligible, even
through there are few, if any nursing
homes in Kansas whose monthly
charges do not exceed this rate.

Hopelully, the 1992 Legislature will
rectily this inequity.

For single or married individuals

meeting the resource and income
qualifications, all income (including
social security, pensions and annuity
income) of the nursing home resident
must go to the nursing home. Medicaid
will then pay to the nursing home the
difference between such income and
the applicable Mgduaxd reimburse-
ment rate.

Medicaid planning may involve four
areas: gifting, maximizing exemptions,
cstate planning, and sometimes a
divorce or separalc maintenance ac-
tion.

One can gift away non-exempt

- resources to get down to qualifying

resource levels. One obvious draw-
back to this strategy is that the gifted
property is no longer within the
donor’s control. A seccond problem is
that for every $1,500 transfer, the -
donor is disqualitied for Medicaid onc
month, up toamaximumof 30 months.
Finally, there is no certainty that
Medicaid, being a state option pro-
gram, will be available to provide for
nursing home care when and if the
need arises.

agibility
One possible approach addressing
these problems is for children towhom

property has been gifted, under no .

pre-arrangement with the donor, to
create an irrevocable trust. Distribu-
tion from the trust to the donor could
then be made supplemental to
governmental resources during his or
her lifetime.

Asecond areaof Medicaid planning
is maximizing resource exemptions
through the conversion of non-exempt
property into exempl property. Ex-
amples are paying off morlgages on a
personal residence, making improve-
ments in the residence, purchase of a
car or trading for one having a higher
value, and purchase of furniture and
personal effects. For reasons too com-
plicated to discuss here, spouses wish-
ing to take advantage of the division of
assets law often should not convert
non-exempt resources into exempt
resources before the infirm spouse
goes into the nursing home.

The third principal planning area is
estate planning. Consideration should
be given to living trusts, durable
powers of attorney (which are good
during incapacity) for property
management and health care, and
living wills. Proper usage of these es-
tate planning tools normally avoids
the necessity of a court-appointed
guardian or conscrvator during in-

Continued on next page
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vontinued from page 1

"It’s a shame...she served the com-
munity well for many years...that she
has to be penalized," her nephew said,

State officials say that there are
fmany cases similar to Mary’s across
the state, '

. Donna Whiteman, secretary of
Social gnd Rehabilitative Services,
appearing at a special legislative
nearing in September, recom-
.ended that the cap be left in place
ntil the 1992 legislative session to
llow SRS time to analyze the impact
f the new guidelines. '
Sev;:ral senior advocacy groups,
-ncluding the Silver Haired Legisla-
ture, have vowed to lobby the legisla-
ture for a change in the eligibility
¢ uidelines and re-instatement of
civision of assets. Seniors are en-
vouraged to contact their legislator
before the session and during the
1992 legislative session to encourage
legislation to change the 1991 ruling.

PP e

A legislative priority for most sentor
lobbyists for the 1992 session of the’
Kansas Legislature will be changing
income requirements for nursing
home residents to qualify for Medicaid
and re-instating division of assets.

Division of assets, passed by the
state in 1988 and the federal govern-
ment in 1989, allows a husband and
wife to protect a portion of their
combined income and resources
when one of them requires long-term
care. The intent is to allow the well

.spouse to maintaincertain income and

assets and help the spouse needing
long-term care qualify for Medicaid

gislature (o look ail

{0 help pay for that ¢

felt statewide, with many people
facing tough decisions on providing
care with inadequate resources.

To illustrate the effect, consider
the case of a Wichita woman we will
call Mary.

ledicaid elig

e new rule, passed in an ap-
propriations bill.intended to cut So-
cial and Rehabilitative Services
spending for nursing homes, raised the
Medicaid eligibility to an income level
of $11221 per. month and does not
allow for division of assets if their joint

- =]

Mary, 94, is aretired teacher who

never married. Her only remaining .

family are some nieces and nephews,
all of whom live out of state. Her
mind is vague, she really doesn’t know

any of her friends and family, she is’

incontinent and needs constant care.
Mary has been in a Wichita nursing
home as a private pay patient for the

" lastsixyears, with the bills for her care,

now at approximately $2,100 per
month covered by her pension and
proceeds from the sale of her home,
totaling $1,250 per month. A burial
plan is her only other asset. ~ *
This fall, her conservator, a

m

ibility rules

A
nephew who lives in Georgia, was in§

Wichita and was looking into apply-
ing for Medicaid, as his aunt’s resour-
ces were running low. He found that
her income is $39 per month over the
Medicaid eligibility cap, so she will
not qualify for Medicaid assistance.
Her monthly income falls nearly
$1,000 short of the cost for her care
at a nursing home.

About the only recourse that her
family can take is to try to find some-
place that will accept Mary on the
basis of what she can pay.

Continued on page 20
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KINH Kansans for improvement of Nursing Homes, Inc.
913 Tennessee, suite 2 Lawrence, Kansas 66044 (913) 842-3088

TESTIMONY PRESENTED TO
THE HOUSE COMMITTEE ON PUBLIC HEALTH AND WELFARE
CONCERNING HB 2844

February 12, 1992

Madam Chairperson and Members of the House Public Health and Welfare Committee:

The Kansas Legislature has become increasingly and understandably disturbed by
the growth in the Medicaid budget for nursing homes over the past several years.
At the same time legislators have been reaching a common mind in understanding
that not only is in-home care generally less costly than nursing home care, it is
also the kind of care nearly everyone would prefer. The question is how to reach
the goal of limiting expenditures for nursing home care and diverting state dollars
to home care and services.

The 1991 session of the Legislature, with the intent of .containing the cost of the
nursing home budget and in so doing beginning to redirect Medicaid dollars from
nursing homes to in-home care services, set a limit at 300% of the Supplemental
Security Income (now $1,266) as the amount of monthly income a person could have
and still receive Medicaid nursing home assistance.

Knowing that to do so would severely affect people who were already served by
the Medicaid program in nursing homes, the Legislature "grandfathered" the
approximately 445 people in nursing homes who were Medicaid eligible before the
effective date of the legislation, September 1, 1991.

Unfortunately the result has been to disrupt the lives of a number of persons
already in nursing homes and to prevent some people who can't be adequately
cared for at home from receiving the nursing home care they need.

While that group of 445 "grandfathered” nursing home residents were protected, it
did not protect those who were still private pay residents on September 1st, but,
since that time, have depleted all their resources and need Medicaid assistance if
they are to be able to remain in the nursing home. Nor is there any way of
accommodating people whose functional disabilities have progressed beyond the
point that home care is suitable, yet who haven't the means to pay the full cost of
nursing home care.

In yet another category of persons adversely affected, a quirk of federal
regulation does not permit spouses to divide their income under the Federal
Spousal Impoverishment Act as envisioned and intended by the act.

Instead of simply keeping those individuals out of nursing homes who could be
cared for in other ways, this legislative action has worked in some instances to
penalize people who have no other choice. What is more, it is questionable that it
has saved money. The 445 persons whom the state has permitted to remain in the
Medicaid program are being paid for with all state funds, instead of splitting the i
cost with the federal government as would be the case if they were still Medicaid, )
eligible. . ]5 N 2% >y
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nansans for Improvement of Nursing Homes
page 2

We have been told that there are some who could afford to pay the cost of nursing
home care but have sheltered their income through trusts or gifts or whatever .
ways estate attorneys can devise. if that is a problem, address your solution to
the ways in which it is possible to shelter income inappropriately. Do not punish
those who have little to shelter and who haven't the means to pay for basic
survival care.

With regard to the Division of Assets, we have understood that it is not, for the
most part, those couples having either substantial assets or income who are
availing themselves of the Division of Assets legislation. It is those whose
~esources, if not divided, will leave the community spouse without sufficient
income to lve in decency.

Poor is not a given dollar amount. Poor is when you don't have enough money to
survive at the most basic level. That is the population the medically needy
nursing home program is intended to address -- those persons who are
impoverished beyond their capacity to survive if they pay for the nursing home

care they have been determined through assessment to need.

Those adversely affected are among the most frail and vulnerable segments of
society.

In the short run, the income cap does not appear to be saving a significant amount
of money. Even if there prove to be long-term savings, that will have been .
achieved through solving one problem by creating another in cutting off access to
nursing home care to people who cannot be cared for other ways.

A more appropriate way to limit nursing home expenditures is to see that needed
home care services are in place in the community and to help connect people and
services; to divert into those services everyone who can benefit by them; and when
the state has assisted with nursing home costs under the Division of Assets, assure
that as much as possible of its expenditure be recovered from the estate, upon the
death of both spouses.

KINH 4is in full support of diverting from nursing home care anyone who can be
safely cared for at home. We support the pre-admission screening bill which will
help people to identify the services that will enable them to remain in their own
tomes. We support an estate recovery program as proposed in the SRS budget to
recover the state's Medicaid costs.

KINH did not support the income cap established by the Legislature in the 1991
session. We believe the results have been disastrous for a number of individuals.
We urge you to reverse that decision by supporting HB 2844.

Marilyn Bradt
Legislative Coordinator




Kansas Department of Social and Rehabilitation Services

Testimony Presented to the
House Committe on Public Health and Welfare
Regarding House Bill 2882
Board of Nursing and Medication Administration

February 13, 1992

Presented by:

George D. Vega, Acting Commissioner </ O
Mental Health and Retardation Services
Department of Social and Rehabilitation Serivces
Telephone (913) 296-3773



Thank you for allowing me to present to you today on HB 2882. This
bill includes a 1list of nursing tasks which may lawfully be
performed by persons who are not nurses. Along with this
testimony, I have prepared a proposed amendment that would add one
more item to this 1list.

This additional item, which would be in Section 1, item "o", has
been agreed to by representatives of MH&RS and the Board of Nursing
in discussions over the last few weeks.

This item "o" would allow nursing procedures to be performed by
staff of community agencies licensed by SRS pursuant to rules and
regulations developed by the Board of Nursing and SRS. MH&RS is
particularly interested in seeing this proposed amendment become
law so that simple medication administration may be done for
persons with disabilities who require that assistance.

It is not uncommon for some persons with disabilities not to know
when to take their medication or to be unable to count out the
proper number of pills specified on the prescription label. This
bill will allow staff of community agencies to administer those
medications pursuant to regulations developed by the Board of
Nursing and SRS.

The law already allows for staff of school districts to administer
medications for students with disabilities. The amendment SRS
proposes would extend that possibility for those students who
graduate from school and move on to adult services in the
community. Indeed, the language proposed for this amendment
parallels the language used for schools in items "k" and "1" in the
current law.

SRS favors this proposed amendment because it believes that it
will:

1. assure quality control in medication administration (or
any other nursing procedure) because a licensed nurse would control
what specific nursing procedure could be done for a specific client
by a specific staff person. A nurse would not be required to
delegate if the nurse did not feel sure that the procedure could
be safely performed;

2. clear up confusion over what can and cannot be done in
community adult programs licensed by SRS; and

3. most importantly, make it more probable that adults with
disabilities can live in the community (and not be cut off from
that possibility because of +the help they require for the
medications they take).

I will be happy to respond to any questions the committee may have.

pu. ¥
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SRS AND BOARD OF NURSING

PROPOSED AMENDMENT TO
HOUSE BILL NO. 2882

(o) performance, in entities licensed by social and rehabilitation
services pursuant to K.S.A. 75-3307b or K.S.A. 39-1501, of selected
nursing procedures, as specified by rules and regulations of the
board and social and rehabilitation services, necessary to
accomplish activities of daily 1living and which are routinely
performed by the individual or individual's family in the home

setting.



Jayhawk Tower ¢ 700 Jackson e Suite 212 ¢ Topeka, Kansas 66603-3731
(913) 235-5103 ¢ Fax (913) 235-0020 _

.\“ Kansas Association of Rehabilitation Facilities
m

TO: Representative Carol Sader, Chair

House Public Health & Welfare
FROM: Kansas Association of Rehabilitation Facilities
RE: HB 2882

DATE: Feb. 13,1992

My name is Yo Bestgeg,”Executive Director of the Kansas Association
of Rehabilitation—Facilities. I represent forty-one community
providers serving children and adults with mental retardation and
developmental disabilities.

The KARF supports the amendment to HB 2882 offered by Mental Health
and Retardation Services and the Board of Nursing. We would,
however, request one change in language:

of services to persons served by

"performance, Y entities licensed by social and
rehabilitation services pursuant to K.S.A. 75-3307b or K.S.A.
39-1501, of selected nursing procedures, as specified by rules
and regulations of the board and social and rehabilitation
services, necessary to accomplish activities of daily living
and which are routinely performed by the individual or
individual's family in the home setting."

The amendment as offered above would allow nursing procedures to be
performed by staff of community agencies serving people with
disabilities in community settings.

Community providers serve special education graduates who are now
moving into adult services. There already is in law the ability
for staff of school districts to administer medications and to
perform other nursing procedures. This amendment would allow that
same level of service as the student moves into adult services.

We would request your support of the amendment as offered by Mental
Health and Retardation Services and request that you add the
language as written above.

Thank you.
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the voice of Nursing in Kansas

FOR MORE INFORMATION CONTACT:

Terri Roberts, I.D., R.N,
Executive Director

Kansas State Nurses’ Association
700 S.W. Jackson Suite 601
Topeka, Kansas 66603-3731
(913) 233-8638
February 13, 1992

H.B. 2882 BOARD OF NURSING; ACTS WHICH ARE NOT PROHIBITED

Chairperson Sader, and members of the House Public Health and Welfare
Committee my name is Terri Roberts R.N. and I am a registered nurse in
the state of Kansas and the Executive Director of the Kansas State
Nurses' Association. Thank you for the opportunity to speak.

The new (n) language being proposed under Acts Which Are Not Prohibited
in the current nurse practice act is something that I am proud to an-
nounce has been the result of combined efforts from a number of state-
wide nursing organizations over the past 18 months. In conjunction with
the Board of Nursing, several other nursing organizations participated
at round table discussions and- eventually on_a task force to develop the
language before you today. The Issue of nursing delegation is being
discussed by our respective natlonal\erganlzatlons and decision making
models as well as guidelines and frameworks are being developed to
assist nurses in the variety of settings they work. One of the issues
that the respective groups agreed upon was the definition of supervi-
_Sion, that being the one used in the 1987 position statement on activi-
tles of unlicensed persons developed by the National Council of State
Boards of Nursing. That definition is as follows:

<i) vpProvision of guidance by a qualified nurse for the accomplishment of a
ﬁ

nursing task or activity with initial direction of the task or activity
and periodic inspection of the actual act of accomplishing the task or
activity. Total nursing care of an individual remains, responsibility

\___and accountability of the nurse.m"

7

Two other issues that KSNA discussed at length with the various special-
ty nursing groups was whose responsibility it was to make the decision
to delegate and the policy question of whether LPN's could delegate
within their scope of practice We believe strongly that the word
independent nursing judgment in the proposed language permits and au-
thorizes the licensed nurse to make the decision whether or not to B
delegate a particular act1v1ty‘ This decision does not rest with an
employer or any other individual, but with the licensed nurse. The

C;pollgi~gpestlon regarding delegatlon by LPN's was agreed upon 1n the
S vy,
J Kansas State Nurses’ Association Constituent of The American Nurses Association Ly o 2B

700 S.W. Jackson, Suite 601 « Topeka, Kansas 66603-37}1 +(913) 233-8638 - FAX (913) 233-5222 j,: _/4,_,{.12_
Michele Hinds, M.N., R.N.—President - Terri Roberts, J.D., R.N.—Executive Director 74 /7
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HB 2882
February 13, 1992
Page 2

\\afflrmatlve, recognizing that their scope of practice is limited to
£ those tasks and responsibilities that are based on acceptable education-

“Jal preparation within the framework of supportive and restorative care.

I have also attached a copy of nursing delegation issues in Kansas which
was a background paper that I prepared about 18 months ago on this issue
to assist individuals in historical perspective and direction in prepa-
ration for what were here today to do. I have attached a copy of that

background paper for your reference.

Thank you for the opportunity to present today and I look forward to
working with the Board of Nursing on this new statute.

A:hb2882
Testimony 1992



KANSAS STATE NURSES ASSOCIATION
NURSING DELEGATION ISSUES IN KANSAS
Background Paper
Prepared by Terri Roberts R.N., J.D.

This paper has been prepared to provide readers with a historical overview
of actions and position papers developed by various regulatory bodies,
including the Kansas Legislature, as well as professional nursing
organizations that address issues of nursing delegation.

Nurse Practice Act Exemptions

In 1975 there were two exemptions added to the Kansas Nurse Practice Act
(herein after referred %o as N.P.A.) within the section entitled T"Acts

Which Are Not Prohibited” (K.S.A. 65-1124) and they were as follows:

65-1124. Acts which are not prohibited. No provisions of this law

shall be construed as prohibiting:

(h)  auxilliary patient care services performed in medical ocare
facilities, adult care homes or elsewhere by persons under the
direction of a person licensed to practice medicine and surgery or a

person licensed to practice dentistry or the supervision of a

registered professional nurse or a licensed practical nurse;

(1) the administration of medications to residents of adult care homes
or to patients in hospital-based long-term care units by an unlicensed
person who has been certified as having satisfactorily completed a
training program in medication administration approved by the secretary
of health and environment and has completed the program on continuing
education adopted by the secretary, or by an unlicensed person while
engaged in and as a part of such training program in medication

administration;.

The legislative history surrounding the enactment of K.S.A. 65-1124 (h) and
(i) provides some guidance to the interpretation of what may or may not be
"auxillary patient care services™. Clearly the administration of
medications is not included in this definition, the fact that another
exemption was created in (i) indicates that this was not the 1legislative
intent, therefore (h) was added to the list of exemptions. The language
that was proposed in a 1974 Interim Proposal (No. 69 Revision of the Nurse
Practice Act) was ™minor nursing services" and "duties necessary for the
support of nursing services." This recommendation was not adopted and the
language ‘"auxillary patient care services" was enacted instead. By
definition the Practice of Nursing (X.S.A. 65-1113 (d)) means
pirees
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the process in which substantial specialized knowledge derived from the
biological, physical, and behavioral sciences is applied to: the care,
diagnosis, treatment, counsel and health teaching of persons who are
experiencing changes in the normal health processes or who require
assistance in the maintenance of health or the prevention or management
of illness, injury or infirmity; administration, supervision or
teaching of the process as defined in this section; and the execution
of the medical regimen as prescribed by a person licensed to practice
medicine and surgery or a person licensed to practice dentistry.

In 1987 there were two more exceptions added to the Kansas N.P.A., (k) and
(1), that addressed a specific client population, students enroclled in the

school setting.

(k) performance in the school setting of selected nursing procedures,
as specified by rules and regulations of the Dboard, necessary for
handicapped students; or

(1) performance in the school setting of selected nursing procedures,
as specified by rules and regulations of the board, necessary to
accomplish activites of daily living and which are routinely performed
by the student or student's family in the home settfing.

In 1986 clarification on the school nurse's role in instructing and
supervising unlicensed school personnel was sought by a local school
distriect from the Kansas State Board of Nursing (KSBN). The KSBN
determined that the Kansas N.P.A. allowed only for registered nurses to
provide health services in schools. At that time an interagency task force
was convened by the Kansas State Department of Education to study the
implications for schools districts. As a result K.S.A. 65-1124 (k) & (1)
were added to the exemptions clause of the N.P.A. These changes enabled
registered nurses to train and delegate the performance of '"selected"
nursing procedures to non-nursing personnel in the school setting.
Regulations implementing these new exemptions became permanent February 13,
1989, (Attachment #1) Significant and lengthy interdisciplinary discussion
and debate preceeded these amendments to the N.P.A. The exemptions were
added in the spirit of compromise for this specific client population with
predictable and chronic problems. Delegation in these 1instances was
clearly permissive, not mandatory by the Registered Nurse and the
accountability for such delegation was assumed by each licensee responsible

for the delegated nursing task (K.A.R. 65-15-102).

In 1989 another exemption was added to the N.P.A. that dealt with another
very specific client population, functionally disabled adults. This was
amended by the 1980 1legislature to include "functionally disabled

individuals.™

(m) performance of attendant care services directed by or on behalf of

an individual in need of in-home care zs the terms " attendant care

services" zand Yindividual in need of in-home care" are defined...



(a) Attendant care services means those basic

services which

live 1in the
institution and to carry out functions of daily living,

and mobility.

individual's home and community rather than in an
self-care

...{(d) "Health maintenance activities™ dinclude, but are not
limited to, catheter irrigation;; administration of medications,
enemas and suppositories; and wound care, 1if such activities in
the opinion of the attending physieian or licensed professional
may be performed by the individual if the individual were

nurse
physically capable, and the procedure may be safely performed in
the home.
Attempts to create another exemptfion for "home health™ clients needing
nursing services failed.
Professional Nursing Organization Activities
In 1981 & 1982 the Kansas State Nurses' Association conducted statewide
forums to gather input on the development of a position statement on the

personnel. A formal position paper was adopted 1in
that identifies specific guidelines for the Use of
(Attachment #2) This paper has

use of unlicensed

September of 1983
Unlicensed Personnel by Registered Nurses.

specific language related to "delegation™ and provides both direction and
information to Registered Nurses seeking gulidance on this issue in their
daily practice.

statement

In 1987 the National Council of State Board of Nursing adopted a
entitled "YPosition Statement on Nursing Activities of Unlicensed Persons"

and in 1990 they adopted a "Concept Paper on Delegation'.

In 1989 the Tri-Council for Nursing issued a Statement on "Assistive Care

Personnel®. (Attachment #3)

The last formal action by the Kansas State Board of Nursing related to
unlawful delegation was a letter addressed to the Commissioner of Education
(Kansas) that demanded a response related to the unauthorized practice of
nursing by unlicensed individuals in Kansas School Districts. (Attachment
#4) This letter was the precipitating factor in the interdisciplinary task
force that resulted in the N.P.A. exemptions (k) & (1),

Since 1985 there have been no formal disciplinary proceedings egainst a
licensee for the inappropriate delegation of professional nursing under the
"unprofessional conduct" regulation. (K.A.R. 60-3-110 (6)).

and ancillary,
enable an individual in need of in-home <care to.
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ATTACHMENT

Article 15.--PERFCRMANCE OF
SELECTED NURSING PROCEDURES IN
SCHCOL SETTINGS

60—15-101. Definitions. (a) Each licensed registered professional nurse in the
school setting shall be responsible for the nature and quality of all nursing
care that a pupil is given under the direction of the nurse in the school
setting. Assessment of the nursing nesds of a pupil, the plan of nursing action,
and evaluation are essential components of

implementation of +the plan, _
the responsibility of the licensed

professional nursing practice and are

registered professional nurse.
(b) W%hen used in this article, the following definitions shall apply:

(1) "Unlicensed persons” includes, but is not limited to the following school
personnel: teachers, secretaries, administrators, and peraprofessionals.
(2) '"Delegation" mezns authorizing an unlicensed person to perform selected

nursing tasks in the school setting under the direction of a licensed registered

professional nurse.

(3) "Activities of dzily living"
caretaking.

(4) "Basic caretaking” means bathing, dressing, grooming, rtoutine dental,
hair and skin cere, preparation of food for oral feeding, exercise excluding

cupational therapy and physical therapy procedures, toileting including
diapering and toilet training, handwashing, transfer and ambulation. o

(5) "Specizlized caretzking” means catherization, ostomy care, preparation
of food and +tube feedings, care of damaged skin integrity, administering
medications and performing other procedures requiring nursing Jjudgment.

(6) "Handicapped student"” means a person who is enrolled in any accredited
public or non-public school educaticn program who regquires nursing procedures
during regular school attendance hours. Handicapped student also includes
exceptional children as defined in K.S.A. 1987 Supp. 72-962.

{(7) "Nursing judgment" means the exercise of knowledge and discretion derived

from the biological physical and behavioral sciences.
(8) "School setting” means any accredited public or norn-public school

environment during regular school attendance hours.
() "Supe*vision'nﬁans duzuthe71censairedlsteraiproLe551onalnurseshall

overses the delegated task

means basic caretaking or specialized

(10) "™Medication" means any drug required by the Federal or State Food, Drug

and Cosmetic Act to bear on its label the legend "caution: Federal law prohibits

dispensing without prescription.”
{c) In fulfilling the responsibilities for nursing care eéch school nurse

shall:
(1) Serve as a health advocate for pupils;
(2) counsel and teach individuals, families and groups about health,

and preomote health maintenance;
(3) serve as a health consultant and as a resource to teachers and

administrators serving pupils having health services needs during school
attendance hours; and

illness

(1) wutilize theories, skills of communication and the teaching-learning
process to increase the health, Kknowledge and functionirg of the
multidisciplinary education evaluation team as the strengths and wezkness of
pupils are zssessaed. The recommendations for appropriate educaticnal placement
shall Le made from the team avaluaticn.

{(d) The full utilizaticn of the services of a licensed registersd
professional nurse may be supplemented by the delegation and supervision of
selected nursing tasks to unlicensed uersonnel. (nuthorlvvd by K.S.A. 65-1229;
implementing K.S.A. 65-1113 and K.S.A. 1987 Supp. 65-1121; effective, T-89-23,

1988; aFPPdC Feb. 13, 188%.)

May 27, 1988; amended, T-60-9-12-83, Sept. 12,

1



Delegation of nursing tasks to a designated

60-15-102. Delegation Procedures.
shall comply with the feollowing

unlicensed perscn in the school

recommendations:
(a) Each licensed registered professional nurse shall assess the pupil's

nursing care needs and formulate a written nursing plan of care before delegating
any nursing task to an unlicensed person.

(b) The selected nursing task to be delegated shall be one that a reasonable
and prudent licensed registered professional nurse determines to be within the
scope of sound nursing judgment and which can be performed properly and safely
by an unlicensed person.

(c) Activities of daily living, defined in K.A.R. 60-15-101 (b) as basic
caretaking may be performed without delegation. Activities of daily living,
defined as specialized caretaking in K.A.R. 60-15-101 (b) shall bs assessed and

delegated as appropriate.
(d) The selected nursing task shall not reguire the designated unlicensed

person to exercise nursing Jjudgment or intervention except 1in emergency
situations.

(e) The designated unlicensed person to whom the nursing task is delegated
shall be adequately identified by name in writing for each delegated task.

(f) The licensed registered professional nurse shall orient and instruct in
the performance of the nursing task. Return demonstration of the competency
necessary to perform the delegated task shall be documented in writing. The
designated unlicensed person shall co-sign the documentation indicating the
person’s concurrence with this ccmpetency evaluation. '

(g) The licensed registered professional nurse shall be accountable and
responsible for the delegated nursing task. The licensed registered professional

nurse shall:
(1) Participete inh periodic and joint evaluations of the services rendered;

{2) record and monitor recorded services.
(h) The licensed registered professional nurse shall adequately supervise

the performance of the delegated nursing task in accordance with the requirements
of K.A.R. 60-15-103 of this regulation. (Authorized by K.S.A. 65-1129;
implementing K.S.A. 1987 Supp. 65-1124; effective, T-89-23, May 27, 1988,
amended, T-60-9-12-88 Sept. 12, 1588; amended Feb. 13, 1989.)

setting

and

60-15-103. Supervision of Delegated Tasks. All nursing tasks delegated to a
designated unlicensed person in the school setting shall be supervised in
accordance with the following conditions:

(a) The degree of supervision required shall be determined by the licensed
registered professional nurse after an assessment of appropriate fTactors
including:

(1) The health status and stability of the pupil;

(2) the complexity of the task to be delegated;
(3) The training and competency of the designated unlicensed person to whom

the task is to be delegated; and
(1) the proximity and availability of the licensed registered professional

nurse to the designated unlicensed person when the selected nursing task will
be performed.
{b) The delegating licsnsed regist

= erad professional nurse may designate
whether the nursing task is cne which may

- be supervised by a licensed practica

g red professional nurse shall designa
-4 professional nurse or licensed practic
i alternate shall be readily availa

on. {Authorized by K.S.A. 63-11
L

0y o
U b~ D ¢t
D D

ective, T-88-23, May 27, 1988 zmended,
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| T-69-9-12-88, Sept. 12, 19383, amended Feb. 13, 1989.)

The

60-15-104. Administration of Medications in the School Setting.
his

administration of medications shall be delegated only in accordance with t

regulation.
(a) A licensed registered professional nurse may delegate the administration

of medications to unlicensed persons if:
(1) The administration of the initial dose of a medication has been

previously administered to the pupil;
(2) the administration does not require calculation of any medication dosage,

Measuring a prescribed amount of liquid medication or breazking z tablet for
administration is not calculation of medication dosage.

(b} The following acts shall not be delecated to unlicensed parsons:

(1) The administration of medications by intravenous or intramuscilar

injection route;
(2) the administraticn of medications through intermittent positive pressure

breathing machines; or .
(3) the administration of medications through a tube inserted into = cavity
of the body with the exception of medications administered through feeding tubes,
(Authorized by X.S.A. 1987 Supp. 65-1124; effective, T-89-23, Mzv 27, 1983;

emended, T-60-9-12-88, Sept. 12, 1888; amended Feb. 13, 1989.)
DR. LOIS RICH SCIBETTA
Executive Administrateor
Kansas State Board of

Nursing

Doc. No. 007326



the voice of Nursing in Kansas

KSNA Position Statement

on the Use of
Unlicensed Personnel

definition of Nursing in Kansas
s that the registered nurse uses
pecizlized knowledge of the bi-
sicel, and behavioral sciences

The legz
clearly stat
substantial s
ological, phy
in deriving &

!
€

nursing dizgnosis and in de-
niing a plan of care.

veloping znd impleme:
In this process, the regisiered nurse exer-
cises nursing knowiledge, judgment and
skill.

Some tasks required in implementing a
plan of cere may ‘be delegated by the
registered nurse to unlicensed personnel.

The registered nurse uses professional judg-
ment to decide which tasks can be delegat-
ed and to whom. Legally, the registered
nurse is responsible and accountable for
the unlicensed person’s performance of
that task and the consequences of that
action.

Since registered nurses are responsible for
the acts of unlicensed personnel in perform-
ing delegated tasks, registered nurses need
to be in control of the activities which are
delegated to the unlicensed personnel. Le-
gal accountzbility alone is not the only
motivating factor in determining delegation
of tasks to unlicensed personnel. Registered
nurses have a responsibility to the public
as well as to their profession to deliver a
high quality of health czre. Thus, in order
to assist registered nurses to adhere to the
professional standards of practice within the
scope of the Nurse Practice Act, the follow-
ing are guidelines delineating the contribu-
tions that unlicensed personnel may make
in the delivery of nursing care.

s
ic

Guidelines for the Use of
Unlicensed Personnel:

1. The registered nurse has the responsi-
bility to verify the prepzaration and zbility
of unlicensed personnel (0 periorm a <pecif-
ic task prior to its delegation in each it
vation.

2. Unlicense

in

est and hematest results.
b. changes from baselire data established
by the registered nurse.

ATTACHMENT

c. unsafe environmental situations.

d. significant patient/client or family
comments. .

e. behaviors related to the plan of care.

3. Unlicensed personnel may contribute
to the implementation of the plan of care
in situations where the activity does not
jeopardize the patient client’s welfzre by as-
sisting with activities including but not limit-
ed to:

a. personal hygiene and elimination.

b. ambulation, peositioning, turning.

c. socialization zctivities. ..

d. the provision of call lights, nizh:
or side rails.

e. non-invasive treatments.

f. feeding, curting up food or placing mesa
trays.

g. transportation of patients clients.

4. Some aspects of the nursing process

~ cannot be delegated to unlicensed person-
nel including the following:

a. Any assessment which reguires profes-
sional nursing judgment or intervention,
cannot be delegated to unlicensed person-
nel. Examples may include vital signs in an
intensive care unit, digital examinations or
initial nursing assessment.

b. Deriving the nursing diagnosis znd es-
tablishing the nursing goals require nursing
knowledge and judgment that cannot be

"delegated to unlicensed personnel.

¢. The plan of nursing care must include

setting priorities and prescribing nursing 2p-
proaches to achieve the goals derived from
the nursing diagnosis. As such, it must be
developed by the registered nurse, and can-
not be delegated to unlicensed personnel.

d. Specific tasks involved in the im-
plementation of the plan of care which re-
quire nursing judgment may be delegated
to unlicensed personnel only after the nurs-
ing judgment has been made in each situa-
tion. Examples may include such delegated
tasks as medications, enemas until clear or
suctioning.

e. ltis the registered nurse’s responsibili-
ty to insure that patient client participation
is addressed in the plan of care. The respon-
sibility for this cannot be delegated although
other members of the hezlth care team may
participate in implementing this aspect of
the plan of care.

f. The eveluation of the patient’s clisn
progress or lack of progress toward gozl
achievement determines revisions in the
plan of care, requires professional nursing
judgment and, therefore, cannot be delezzt-
ed (o unlicensed personnel. :

Approved by KSNA Board of Direciors
September 10, 1983,
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ATTACFM®NT 3

Tri Council for Nursing

American Association of Colleges of Nursing

Ore DuPont Circle - Suie 53)

Weshington, D.C. 2035

202~483-863)

Statement on Assistive Personnel FAX 202-785-5220
to the Registered Nurse American Nurses' Associztion, Inc.

2420 Pershing Rszd

¥zuszs City, Missouri 4153
m 474 -/23

Nursing is an essential component of health care, and the consumer of heelth
care needs to be assured of the availebility, accessibility, and quality of nursing
care. [t is in the spirit of this responsibility that th;s statement related to the
use of assistive personnel has been developed. Historically, unlicensed
personnel have assisted registered nurses in the celivery of patient care.
However, in recent years, with economic demands driving the delivery system,
there have been increasing concerns zbout the rele of assistive personnel. It is
extremely important 1o use assistants in a manner that assures appropriate
delegation or assignment of nursing functions and adequate direction and
supervision of individuals to whom nursing activides are delegated.

Patient care is delivered today by a sieff mix of Regstered Nurses (RN), Lcemed

Practical/Vocational Nurses (LPN), and unlicensed p r<onne1 in assistive roles. The term
assistive personnel’’ is used to recognize the trained/unlicensed health care worker who is employed within

the continuum of acute hospital care to home health, ambulatory and long term care. Two categories of
assistive personinel are generally recognized: the patient care assistant to whom the RN delegates or assigns
aspects of nursing care and who functions under the supervision of the Registered Nurse, and the unit
assistant who supports the nursing cere system through a variety of non-nursing activities.

Many clinical settings are revising the staff mix needed for the delivery of patient care because of changing

patient needs, the economics of reimbursement, and demand driven shortages of nursing personnel. A variety
of manpower models are being explored and refined as the industry strives to balance quality and cost issues.
The ultimate aim is to reallocate nursing and non-nursing activities to enable the registered nurse to focus on

the patient. Specific models are best crafted at the point of delivery of care.

" The nursing profession is accountable for the quality of the service it provides to the consumer. This includes
 the responsibility for developing nursing policies and procedures and setting the standards of practice for the
nursing care of populations being served. It is further incumbent on the nursing profession to define the
appropriate educational preparation and role of eny group providing services within the scope of nursing
practice. The State Board of Nursing is responsible for the legal regulation of nursing practice for the RN and
- LPN and should be responsible for the regulation of any other category of personnel who assists in the
“'proxflclon of direct nursing care. Prof ess*onal and stztutory provisions require that when the RN delegates and

assigns direct nursing care activities to LPNs and essistive personnel, appropriate reporting relationships are
established and the RN supervises all nersonnel to whom these activities have been delegated. In all
I nurses are responsible and accountable for their respective

situations, registered nurses and licensed practical
individual nursing activities ‘onships should be made explicit in workplace policies.

Sta

. These relati

1/15/90



KANSAS STATE BOARD GF NURSING

DON 1098, 503 KANSAS AVIENULR, SUITIE 330
TOPEKA,KANSASGGMH
Telephone 913/256-4029

August 22, 1936

Dr. larol urn
Commissi Education
Xansas De; nt of Education
120 Eagf/lentu Street

Toa;%g, Kansas 66612

Board of Nursing has directed me to bring to your atteation
T ible unlawful delivery of nursing scrvices in
Xansas public schools. he Board of Nursing has learned this problem arises,
1ar:, out of the attempt by public schools to comply with the "Education
the Handicapped Act,'" and the Tatro decision from the United States Su-
eme Court. The delvvary of nursing services by unqualified personnel rmav
cur in some schools because of ignorance of’the laws regulating the pra-
tice of nursing. Whatever the'éause' some public schools are apparently
ncouraging or condoning the delivery of nursing services to handicapped

or medically restricted students by unqualified personnel.

The Xansas Scate
a scrious matter involving poss
s

’.l;
L e

U0

n 0O 0
(R

Practice Act.

The Joard of Nursing has an obligation to enforce the Nurse
against

K.S.A. 65-1113 2t. seq. Enforcement may require disciplinary action
school nurses who participate in or condone violation of the Nurse Practice
Act. Civil injunctive action cgainst specific schools and school personnel
is an alternative enforcement meacurcec. The advent of another school ternm
inay force the Board of Nursing to investigate and take legal action unless
reliable assurance that Kansas public schools are cognizant of
take steps to avoid violation of the Nurse Practice
forced to take

it receives
their actions, and will
Act. Although the Board of Nursing wishes to avoid being
legal action, the Board cannot shirk its responsibility to enforce the

Nurse Practice Act.

sted parties are SLLd]’ﬂ and eval-

The Board is aware that several inter
i.e. Xansas State Nurses' Association,
T

vuating these school nursing issues,

Department of jffealth and Envivonment,

L L
Schoeol Nurse Organization. NCVCfLuGlGSb, the Board has
the assurance necessary t
-

state public scheols which could provide the
Ag a result, the
a

opeka Public. Schools and the Kansas
no conduit with the

ate Board concern about the coming school yea
Depavtment of Educaticn may

C
d of Wursing concerns znd provide assurance £o the

concluded the S !
to disseminate
of Nursing.




',ﬁff Harold Blackburn
;&uuust 22, 1986
“Page 2

The Beavd of Nourging also believes the State Department of Fducation ma vy be

in the best position to establish or host z multi-disciplinavy task force.
The task force or sctudy forum could assimilate the views and concerns of
the many parties who are cffecrted by this issuc, and make recommendations
for avoiding unlawful delivery of nursing scrvices in public schools. al-
though' the Board of Nur

sing is interested in participating in a forum which
would study and recommend alternatives, r

the Board's obligation to enforce
the Nurse Practice Act prevents the Joard from c¢stablishing or hosting such
ssues raised by the facts may have a broader impact on the

1 on the practice of nursing.

a program. The 1
f schools, than

administracion o

Ia summary, the Board of Nursing would appreciate a resnonse from the State
Department of Educaticn addressing the follcwing matters: Is che State
Deparoment of Education prepared to communicate the concerns of the Doard
of Nursing to Keasas public schools and certificd school nurses. Can the
Stacte Zoard of Hducation provide any assurance Uo the Doard of Hursing

that Xansas public schools will avoid or cease unlawful delivery of nursing
services. Will che State Department of Education take steps to organize a
forum for study of cthe issues, with an objective to recommend a long term
soluticn for this continuing problem.

N in addressing thig
o

The Board will sincerely approeciate your cooperatio
act me 1f you have any

issue of mutual concern. Please feel freoe to conta
questions regarding this matter.

Sincerely,

o . Y
s A / )/JZLS;(/%_/(/:Z:E/

’q o 7/&&/‘/1

Lois Rich Scibetta, Ph.D., R.
Exccutive/hdministrator

LRS /amn

CC: Stephen Carlow, Assistant Attorney General
0. Patricia Dlanond, RUNL,
Dr. Elaine Harvey, X.S.B.
‘Joan Olden Brake, R.N., K.S.B.H.

L/Aﬂyco Mackendorf, R.N.,

Presidenc, K.S.3.N.

Dept. of Health and Environment




ATTACY™"™NT 1

Article 13.--FERFCRMANCE OF
SEFLECTED NURSING PROCEDURES IN
SCHOOL SETTINGS

60—15-101. Definitions. (a) Each licensed registered professicrnal nurse in the
school setting shall be responsible for the nature and quality of all nursing
care that a pupil is given under the direction of the nurse in the school
setting. Assessment of the nursing nesds of a pupil, the plan of nursing action,
implementation of the plan, and evaluation are essential components of
professional nursing practice and are the responsibility of the licensed

registered professional nurse.
(b) When used in this article, the following definitions shall apply:
(1) "Unlicensed persons” includes, but is not limited to the following school
personnel: teachers, secreteries, administrators, and paraprofessionals.
(2) "Delegation" mezns authorizing an unlicensed person to perform selecte
a licensed registered

nursing tesks in the school setting under the directicn of

professional nurse. ]

(3) "Activities of dzily living" meens basic carstaking or specialized
caretaking. ,

(4) "Basic caretazking' means bathing, dressing,
preparation of food for oral feeding, exercise excluding
therapy procedures, toileting including
handwashing, transfer and ambulation. o
" nmeans catherization, ostomy care, preparation
integrity, edministering

grooming, toutine dental,

hair and skin care,

cccupational therapy

diapering and toilet treini
{3) "Specialized caretaking

of food and tube fesdings, care of damaged skin

- medications and performing other procedures requiring nursing Jjudgment.

(6) “Handicapped student" means a person who is enrolled in any accredited

public or non-public school educaticn program who requires nursing- procsdures

during regular school attendance hours. Handicapped student also includes
exceptional children as defined in K.S.A. 1987 Supp. 72-862.
(7) "Nursing judgment' mesns the exercise of knowledge and discretion derived

from the biologicel physical and behavioral sciences.
(8) "School setting" means any accredited public or norn-public school

environment during regular school attendance hours.
(8) "Supervision" means that the licensed registered professionzl nurse shall

oversee the delegated task.

(10) "Medication" means any drug required by the Federal.or State Food, Drug-

and Cosmetic Act to bear on its label the legend "caution: Federal law prohibits
dispensing without prescription.”
(c) In fulfilling the responsibilities for nursing care each school nurse

shall:
(1) Serve as a health advocate for pupils;
(2) counsel and teach individuals, families and groups about health, illness

and promote health masintenznce;
(3) serve as a health consultant

administrators serving pupils having

and as a resource to teachers a
health services needs during

attendance hours; and

(1) wutilize theories, skil he tezching-lesarning
process to  increase the h unctioning  of  the
multidisciplinary educaticn eva hs and wezkness of
upils are assessed.  The recommendcat ucaticral placement
shall b2 made from the team svaluatil

(d)y The full wutilizatiecn licensed registersd
professicnal nurse may be suppl visicn of
selectad nursing itasks to unlicensed per 565-122¢
implementing K.S.4. 65-1113 and T-88-23,

‘ 1 1932

{
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(a) Attendant care services means those basic and ancillary
services which enable an individual in need of in-home care to
live in the individual's home and community rather than in an
institution and to carry out functions of daily living, self-care

and mobility.

...(d) "Health maintenance activities™ include, but are not
limited to, catheter irrigation;; administration of medications,
enemas and suppositories; and wound care, 1if such activities in
the opinion of the attending physician or licensed professional
nurse may be performed by the individual if the individual were
physically capable, and the procedure may be safely performed in

the home.

Lttempits t©o create znother exemption for "home health"™ clients needing

nursing services failed.

Professional Nursing Organization Activities

1981 & 1982 the Kansas State Nurses' Association conducted statewide
gather input on the development of a position statement on the
use of unlicensed personnel. 4 formal position paper was adopted in
September of 1983 that identifies specific guidelines for the Use of
Unlicensed Personnel by Registered Nurses. (Attachment #2) This paper has
specific -language related to "delegztion™ and provides both direction and
information to Registered Nurses seeking guidance on this issue in their

daily practice.

In
forums to

statement

In 1987 the National Council of State Board of Nursing adopted a
Persons®

entitled "Position Statement on Nursing Activities of Unlicensed
and in 1990 they adopted a "Concept Paper on Delegationt'.

In 1989 the Tri-Council for Nursing issued a Statement on "Assistive Care

Personnel”. (Attachment #3)

The last formal action by the Kansas State Board of Nursing related to
unlawful delegation was a letter addressed to the Commissioner of Education

that demanded a response related to the unauthorized practice of

(Kansas)
(Attachment

nursing by unlicensed individuals in Kansas School Districts.
#4) This letter was the precipitating factor in the interdisciplinary task

force that resulted in the N.P.A. exemptions (k) & (1).
nary proceedings egainst a

1i
professional nursing under the
60-3-110 (86)).

Since 1985 there have been no formzl discip
licensee for the inappropriate delegation of
"unprofessional conduct" regulation. (K.A.R.



Ti . KANSAS
EYE

INSTITUTE

Continental Medical Building . Suite 300 . 631 SW. Horne Street g Topeka, Kansas 66606 . 913-295-5360

February 13, 1992

Representative Carocl Sader

Chairperson

House Public Health & Welfare Committee
Capitocl Building

Topeka, KS 666612

Re: HB 2882
Dear Representative Sader:

The Kansas Eye Institute is a Department of St. Francis
Hospital and Medical Center and provides patient testing per
physician orders and laser equipment for physicians' use.
Much of what we do requires dilation of patients' eyes in
accordance with physicians' orders. Under the present Nurse
Practice Act, these dilation drops are considered medications
and must be administered by registered nursing personnel. In
many physician offices these drops are administered by
ophthalmic techs under the supervisicn of the ophthalmolo-
gist or optometrist I am requesting that the ocphthalnic
techs on my staff be allowed to administer these dilation
drops UNDER THE SUPERVISION of the charge RN in the
Department. These techs have passed the American Acadenmy of
Ophthalmology's course for ophthalmic medical assistants and
have had prior experience in private ophthalmologists'
offices.

I am requesting that a new section be added after (1) such
as (new J) " The administration, under the supervision of a
registered nurse or licensed pratical nurse, of topical
dilation medications to patients per orders of the attending
Ophthalmologist or Optometrist."

This change will allow the gualified techs to verify the
medication with the charge RN prior to administration without
causing the RN to leave the patient she is working with to
personally administer dilation drops to another patient.

Thank you for your consideration of this request for a new \
section on administering dilation drops. X

L
Sincerely, L ;/5ft[9if

- . <)
]ahbna. N
Diana Jarvis, Administrator MW
(W Vv

Kansas Eye Institute Y
631 Horne #8300

Topeka, KS 66606
,91133\ 295-5360 %, ST. FRANCIS HOSPITAL
Weidba) < N=3p AND MEDICAL CENTER
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HOUSE BILL No. 2882

By Committec on Public Health and Welfare

2-6

AN ACT concerning the board of nursing; amending K.$.A. 1991
Supp. 65-1124 and repealing the exisling sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.5.A. 1991 Supp. 65-1124 is hereby amended to read
as follows: 65-1124, No provisions of this law shall be construed as
prohibiting:

(a) Gratuitous nursing by friends or members of the family;

(b) the incidentul care of the sick by domestic servants or persons
primarily employed as housekecpers;

(€) caring for the sick in accordance with tenets and practices of
any church or religious denomination which teaches reliance upon
spiritual means through prayer for heuling;

(d) nursing assistance in the case of un emergency;

(e) tho practice of nursing by students envolled In accredited
schools of profussional or practical nursing nor nursing by graduates
of such schools or courses pending the results of the first licensing
examination scheduled by the board following such graduation;

() the pructice of nursing in this state by legally qualified nurses
of any of the other states as long as the engagement of any such
nurse requires the nurse to accompany and care for a patient tem-
poravily residing in this state during the period of one such en-
gagement not to exceed six months in length, and as long as such
nurses do not represent or hold themselves out as nurses licensed
to practico in this state;

() the practice by any nurse who is employed by the United
States government or any hureau, division or agency thereof, while
in the discharge of official dutles;

(h) auxiliary patient cure services performed In medical care fa-
cilities, adult care homes or elsewhere by persons under the direction
of a person licensed to practice medicine and SUrgery or a person
licensed to practice dentistry or the supervision of a registered pro-
fessionul nurse or « licensed practical nurse;

(i) the administration of medications to residents of adult care
homes or to putients in hospital-based long-term care units, including
state operaled institutions for the meutally retarded, by an unlicensed

—_ .
-
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HB 2882
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person who has been certified as having satisfactorily completed a
training program in medication administration approved by the sec-
retary of health and environment and has completed the program
on continuing education adopted by the secretary, or by an unli-
censed person while cngaged in and as a part of such training pro-
gram in medication administration; -

“(j) the practice of mental health technology by licensed mental

health technicians as authorized under the mental heualth technictans’
licensure act; :

(k) performance in the school setting of selected nursing pro-
cedures, as specified by rules and regulations of the board, necessary
for hundicapped students;

() performance in the school setting of selccted nursing proce-
dures, as specified by rules and regulations of the board, necessary
to accomplish activities of daily living and which are routinely per-
formed by the student or student’s family in the home setting; o

(m) perfornunce of attendant care services directed by or on
behalf of an individual in need of In-home care as the terms “at-
tendant care sevvices” and “individual in nced of in-home care” are
defined under K.§.A. 3989 1991 Supp. 65-6201 and amendments
thereto; or

(n) performance of a nursing task by a person when that task
is delegated by a licensed nurse, within the reasonable exercise of
independent nursing judgment, and is performed with reasonable
skill and safety by that person under the supervision of a registered
professional nurse or a licensed practical nurse.

Sec. 2. K.S.A. 1991 Supp. 65-1124 is hereby repealed.

Sce. 3. This act shall take effect and be in force from and after
its publication in the statute book.

\



House Committee on Public Health & Welfare Thurscay, February 12, 1992

House Bill 2882

Committee Members:

My comments today are directed to the House Committee on Public Health & Welfare
to share with you information about the needs of the developmentally . disabled
population, and our insights through our personal experiences.

We are a family residing in Topeka over the past 17 years. We have a son, age 11,
who is a child with a severely multiply handicapped condition. Our child has
always lived at home, and we, as parents, are his primary care providers. There
are no immediate family members residing in Shawnee County. Our son reguires
total care. His level of function is far behind his chronological age. He is
non-ambulatory, non-verbal, has a severe hearing loss, and he is an ostomate

with a gastrostomy tube for feeding, and an ostomy for a renal condition.” The
feeding tube was inserted in infancy, and he had ostomy surgery before age 2. He
continues with both at this time.

Daily personal care includes tube feedings four times daily. Ostomy management
requires drainage frequently throughout-the day, and appliance changes every three
days or as needed. The changes are usually done at home.

Over the past 11 years, other care providers include grandparents, aunts, uncles,
friends, day care providers, and respite care providers.

There are many daily living activities we can do, and kasically, we try to function
just like anvone else. Our child's daily schedule includes full-day school
attendance, and participating in an after-school program. Our child also received
care by a licensed day care provider for nine years. Our child has attended school
since age three. He has been in early intervention, preschool, and is presently
attending a local public school included in the regular classroom with children

his age.

Medical mangement, availability of providers, and adequate medical care are
important needs of the person with & developmental disability. 2Ancd, I do respect
the medical community. However, I believe the level of care for the tube feeding
and generzl, basic ostomy management can be administered by competent, trained
versonnel of community providers under the supevision/direction of a registered
professional physician or nurse, a licensed practical nurse, or technician. Simple
nursing tasks can be successfully administersd when the care provider receives
proper instruction and carries out the necessary tasks as instructed. I am
comfortable with another person providing care for my child as long as the .care
provider is knowledgeable and comfortable with what they are doing.

Any course of instruction should be comprehensive in nature so as to include
adequate instruction of dally use and care in actual care tasks as well as
supplemental information about the task, eguipment, andé other conditions of
the situation. It is inherent the instruction also includes consideration
about the individual's general health condition.

Restrictive practices and expenses are an unnecessary deterrent to participation
and performance in school activities including field trips, community day care
programs and activities, community based instruction, commonity based programs,
and community living.

Any action you can consider to zlleviate unnecessary restrictive practices and
expenses, and maintain adeguate medical management of persons in need of daily

care, will further the improvement of gquality inclusive living for persons with
developmental Jdisabilities. . /&Aﬂfé/f

P
Respectfully submitted, <;%7j/15’§252

SUSAN AKNOL




Kansas State Board of Nursing

Patsy L. Johnson, R.N., M.N.
Executive Administrator
913-296-3068

Landon State Office Building

900 S.W. Jackson, Rm. 551

Topeka, Kansas 66612-1256
913-296-4929

TO: The Honorable Representative Carol Sader, Chairperson and
Members of the Public Health & Welfare Committee

FROM: Patsy L. Johnson, R.N., M.N.
DATE: February 13, 1992
RE: HB 2882

HB 2882 is presented to replace HB 2530.

The change proposed in HB 2882 is in K.S.A. 65-1124, acts
which are not prohibited. A number of nursing organizations have
worked with the Board to develop the addition to this statute which
will allow registered profe551onal and practical nurses to delegate
nursing tasks. These nursing tasks would not requlre any nursing
decisions while performing them. The nurse who is delegating has
full responsibility to determine what, when, and whom the task may
be delegated. Of course the person would have to be competent to
perform the delegated task. These individuals would be under the
supervision of a registered professional nurse or a licensed
practical nurse. As used by the Board of Nur51ng, supervision is
defined by the National Council of State Boards in a 1990 concept
paper on delegation as, "Provision of guidance by a qualified nurse
for the accomplishment of a nursing task or activity with initial
direction of the task or activity and periodic inspection of the

actual act of accompllshlng the task or activity. Total nursing
care of an 1nd1v1dual remains the responsibility and accountability
of the nurse. I have included the position paper.

Some practical situations that present the need for this
change in the law to allow nurses to delegate nursing procedures
include the use of nurse technicians who are often student nurses.
The students have completed a portion of their nursing education
and are employed by a facility. After assessing competency,
nursing management would like these technicians to be able to do
catheterizations, sterile dressing changes, nasogastric tube
feedings, and other similar types of procedures.

Another situation often discussed is the use of emergency

medical service (EMS) personnel in emergency rooms in hospitals. N
While physicians may delegate wunder Healing Arts, K.S.A. r q
65-2872(g), nurses have been restricted to the delegation of’ /’ +)0
auxiliary patient care services. With expansion of nurses’ /7»”‘
[ v 4
Janette Pucci, R.N., M.S.N. Diane Glynn, R.N., ].D. Patricia McKiilip, R.N., M.N.
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delegation privileges, selected nursing procedures could be
delegated to nonlicensed personnel who are EMS technicians.

I have discussed nursing delegation with representatives from
other Boards of Nursing where delegation is permitted. There seems
to be a minimal number of problems. If problems do arise, we have
regulation K.A.R. 60-3-110(a) (6). Disciplinary action can be taken
for unprofessional conduct, "assigning or delegating ungqualified
persons to perform functions of licensed nurses contrary to the
Kansas Nurse Practice Act or to the detriment of patient safety."

The new provision would add flexibility through a safe process
to provide progressive nursing care. During this time of a
technology explosion and with an increasing patient acuity level in
all areas of nursing, licensed nurses are hard pressed to provide
all the nursing care that is needed. The best educated should be
providing the more complex care which requires decision making,
while the more routine tasks can be taught and delegated to either
other licensed or nonlicensed individuals. A nurse should have the
option to assess situations and delegate appropriately. Changing
the law to allow the nurse expanded delegation allows for use of
nonlicensed personnel by the registered professional or practical
nurse while not jeopardizing patient safety.

When opening a statute, there seems to always be the potential
for changes to be suggested by other individuals or groups. The
Department of Social Rehabilitation Services will be presenting a
palloon to HB 2882. In order to move mentally retarded patients
out of institutional care to community based residential homes,
they need nonlicensed perscns to be able to administer medications
without violating the Nurse Practice Act. While the Bocard of
Nursing takes no position on whether community based residential
homes are a better place for mentally retarded individuals than
institutional care, the Board is very concerned over the safety of
these persons when their caretakers may have little or no nursing
knowledge. While many mentally retarded individuals have no
physical deformities, there are many who do, thus increasing
nursing needs. While we are proposing greater delegation as part
of this bill change, how much supervision will there be available
for these nonlicensed persons in the residential settings? Most of
the mentally retarded must rely on others totally. Our laws must
be in place to protect and provide these helpless people safe care.

The Board of Nursing wants to be flexible and 1look for
alternatives which can meet the needs of the community in the most
costly fashion. The Board feels the best solution would be that
anyone working in community based residential homes and performing
nursing tasks including administerion of medications should be at
least minimally educated as a medication aide and have on-going
supervision by a professional registered or practical nurse. There
is a wide range in the amount of nursing care some individuals
might need. In some situations, the person taking care of the

.2 /O[L'/



mentally retarded might have to be a certified medication aide or
even a LPN or a LMHT, while in others a nonlicensed person with
less education could easily handle the situation.

Over the past few days, there has been a great deal of
communication between the Board of Nursing and the Department of
Social Rehabilitation Services to develop new language in the Nurse
Practice Act to provide for extended nursing care of the mentally
retarded in community based homes by nonlicensed personnel. While
the total plan is not completed, the Board of Nursing is willing to
continue working with SRS until a system is developed to provide
safe, competent nursing care. The proposed language that will be
presented by SRS will hopefully provide us the means to complete

our goals.

In summary, the Board of Nursing believes there is a definite
need for nurses to be able to delegate nursing practice. Education
will be needed so nurses understand this change in the law. There
is no anticipated negative effect from this bill and would
hopefully allow for greater flexibility and utilization of
nonlicensed staff. The proposed change that will be added by SRS
needs to be carefully worked out so the mentally retarded can be

taken care of properly.

The Board hopes you will consider passage of HB 2882.

Thank you. I will be glad to answer your questions.

2-/392
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Concept Paper on Delegation

Purpose .

The purpose of the National Council formulating this concept paper is to provide to Member Boards a conceptual
basis for delegation from a regulatory perspective. It is the position of the National Council that licensed nurses,
in accordance with board of nursing requirements, determine the appropriateness of delegating acts from their
scopes of practice. Each person involved in the delegation process is accountable for his/her own actions in this
process. There is potential liability if competent, safe care is not the outcome of the delegation.

Premises

1. Performance of non-nurse delegated and non-nurse supervised nursing activities by unlicensed persons
constitutes practicing nursing without a license and is not in the interest of the health, safety, and welfare of the
public.

2. Pieces of care cannot be provided in isolation by unlicensed persons functioning independently of the nurse if

the health, safety, and welfare of the public is to be assured.

Boards of nursing need to work to assure evidence of adequate nurse involvement where nursing services are

being provided and delegated.

Boards should promulgate clear rules for delegation in all settings where nursing care is delivered.

Boards need to clearly define delegation in regulation.

A limited supply of nurses must not be used as an excuse for inappropriate delegation to unlicensed persons.

Regulations regarding the delegation of nursing functions must be linked to the disciplinary process.

Boards need to pursue criminal prosecution when there is clear evidence that unlicensed persons are

performing nursing activities not delegated by nurses.

W

el A P )

Premises 1-8 from 1987 “Position Staternent on Nursing Activities of Unlicensed Persons.”

9. While tasks and procedures may be delegated, the functions of assessment, evaluation and nursing judgement

should not be delegated.

10. While non-nurses may suggest which nursing acts may be delegated, it is the licensed nurse who ultimately
decides the appropriateness of delegation.

11. The unlicensed person cannot redelegate a delegated act.

12. Boards of nursing must develop clear rules on determination of competence of persons to perform delegated
nursing tasks or procedures, the level of supervision necessary, and which acts may be delegated.

Definitions

Delegation
Transferring to a competent individual authority to perform a selected nursing task in a selected situation.

Delegator
The person making the delegation.

Delegate L 1 e
The person receiving the delegation. Z-/5Fz
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Supervision

“Provision of guidance by a qualified nurse for the accomplishment of a nursing task or activity with initial direction
of the task or activity and periodic inspection of the actual act of accomplishing the task or activity. Total nursing
care of an individual remains the responsibility and accountability of the nurse.” 1987 “Position Statement on
Activities of Unlicensed Persons.”

Liability

Asused in this paper, the term is limited to the regulatory accountability of a licensee to the licensing agency. Other
types of Liability (i.e. civil Liability) are beyond the scope of this paper.

Background .

In 1987, the Nursing Practice and Standards (NP&S) Committee developed a “Statement on the Nursing Activities
of Unlicensed Persons.” (1987 Statement) The Statement presented an overview of the following: 1) use of
unlicensed persons to deliver nursing care since the early 1900s; 2) a rationale for board of nursing involvement in
the oversight of activities of unlicensed persons; 3) documentation on the frequency and nature of the use of
unlicensed persons; 4) operational definitions of key terms used in describing the frequency and nature of the use
of unlicensed persons; and 5) conclusions for Member Board consideration in the state-by-state discussion of the
frequency and nature of the use of unlicensed persons. The position statement was adopted by the August 1987
Delegate Assembly and has received wide acclaim, distribution and discussion by the nursing and health care
community.

In 1989, the Nursing Practice and Education Committee identified a need for further study of this topic and
developed this statement on delegation.

Regulatory Perspective - A Framework for Managerial Policies

Nursing is defined in a statutory mandate which requires an individual to have a license to practice. Two nurse roles
(RN/LPN) exist and, though there is a legal relationship between the two, each is held accountable for carrying out
its role. RNs may delegate professional nursing acts to LPNs and unlicensed persons. LPNs may, in some
jurisdictions, delegate acts within the scope of the practice of practical nursing to unlicensed persons. The statutory
mandate may also set forth requirements for supervision when nursing acts are delegated. Boards of nursing should
provide guidance regarding which acts may or may not be delegated by the nurse. Direction must be provided by
boards of nursing regarding supervision, including the proximity of the supervising nurse to the delegate. The nurse
who delegates an act to another assumes responsibility for the supervision of the act, whether the nurse is physically
present or not.

Nurses traditionally carry out the role of nurse in an employment context and act as agents of the employer. The
relationship is complex and is usually carried out in a setting in which the employer controls the nature of both the
work of the nurse and the circumstances of the nurse role enactment. The licensed nurse is responsible to the
employer for employment activities. The licensed nurse is accountable to the board of nursing for nursing practice.

Though employers vary greatly in approaches to nursing care delivery, there are issues for the nurse that are
common to all management styles. Those issues center on four common areas of concern:

Who determines the degree of allocation of resources, both human and fiscal?

Where does the focus of decision-making related to allocation of resources rest?

What level of supervision is required by the employer for the enacting of the role of nurse?

What control does the nurse have in determining the nature of the work and the setting/conditions of the work?

B P

Employers of nurses are equally concerned about these issues, but primarily from a management context. It is
understandable that there are different approaches by employers and nurses themselves related to these four major
concerns and the overall issue of delegation and supervision. Numerous scenarios may develop as a result of
different perspectives on delegation and supervision. The employer as the hiring agent is primarily responsible for
allocation of all resources. Therefore, policies requiring working in any setting based on organizational need is
something that appears reasonable in a managerial context. From a regulatory context, however, assignment to a

National Council of State Boards of Nursing, Inc./1990



practice area without current competence creates concern about client safety and welfare that is even more critical.
The managerial understanding is that the nurse is hired to carry out a specific role on behalf of the employer and
that the employer has the authority to assign the nurse as desired. The regulatory perspective holds the nurse
accountable for all nursing actions. The licensed nurse has a responsibility not to accept an assignment which the
nurse is unable to perform safety. It is important to distinguish the uncomfortable situation where a nurse is
expected to work in an unfamiliar setting within the nurse’s usual area of practice from the unsafe situation where
a nurse is expected to work in a new setting, outside the nurse’s usual area of practice, without adequate orientation,
education and supervision.

The regulatory perspective should serve as a framework for managerial policies related to the employment and
utilization of nurses. Employers may attempt to require nurses to delegate, especially when faced with staffing
problems. This is inappropriate when the nurse is not willing to delegate. While employers and administrators may
suggest which nursing acts should be delegated and to whom the delegation may be made, it is the nurse who
ultimately decides and who is accountable for deciding whether the delegation occurs. If the nurse decides that the
delegation may not appropriately or safely take place, then the nurse should not engage in such delegation. In fact,
if the nurse decides that delegation may not appropriately or safely take place, but nevertheless delegates, he/she
may be disciplined by the board of nursing.

Acceptable Use of the Authority to Delegate

The decision to delegate should be based on the following:

Determination of the task, procedure or function that is to be delegated.

Staff available.

Assessment of the client needs.

Assessment of the potential delegate’s competency.

Consideration of the level of supervision available and a determination of the level and method of supervision
required to assure safe performance.

Nurses should avoid delegating practice pervasive functions of assessment, evaluation and nursing judgment.
Sometimes there is a differentiation made between the terms “delegation” and “assignment.” Delegation involves
giving to someone else a task from the delegator’s practice. Assignment involves giving to someone else a task within
his/her own practice. Based upon this differentiation, the RN would assign acts to other RNs who have the same
scope of practice. The RN would delegate to others, e.g, LPNs and unlicensed persons, acts which are within the
scope of professional nursing practice. Similarly, the LPN would assign acts within the scope of practice of practical
nursing to other LPNs. However, the LPN would, if allowed under the State Nurse Practice Act, delegate practical
nursing acts to unlicensed persons.

Licensure Accountability

Every nurse is accountable as an individual for practicing according to the statutory mandate in the nurse’s
jurisdiction of practice. The delegating nurse is accountable for assessing the situation and is responsible for the
decision to delegate. Monitoring, outcome evaluation and follow-up are necessary supervisory activities that follow
delegation. The delegator is accountable for the act delegated, and may incur liability if found to be negligent in the
process of delegating and supervising.

The delegate is accountable for accepting the delegation and for his/her own actions in carrying out the act. If
licensed, this person may incur liability if he /she deviates from safe practice through no fault of the delegating nurse.

Boards of nursing may review situations where a delegating nurse made an acceptable delegation to a competent
delegate who erred in the performance of the delegated act. Clearly, the delegate is accountable for his/ber actions
in performing the delegated act. The delegator would be expected to provide supervisory follow-up such as
intervention on behalf of the client and corrective action. The delegator would be accountable for the delegation

and supervision provided. p vz
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Conclusion

"From a regulatory perspective, the nurse is held accountable for both acts directly carried out and acts delegated.
This regulatory perspective should serve as the framework for managerial policies related to the employment and.
utilization of nurses. Where nurse practice acts permit, RNs and LPNs may delegate certain acts within their
respective practices. They may be involved in either delegation or assignment, depending upon interpretation of
the definitions of these terms. Both the delegating nurse and delegate are accountable for their own actions in the
delegation process. Furthermore, the delegating nurse has a responsibility to determine that the delegate is indeed
competent to perform the delegated act. Finally, the delegating nurse must provide appropriate supervision. The
nurse must be the person who ultimately decides when and under what circumstances delegation is to occur. Non-
nursing and managerial persons must not coerce the nurse into compromising client safety by requiring the nurse’
to delegate. While tasks and procedures may be delegated, the nurse should not delegate practice pervasive
functions of assessment, evaluation and nursing judgement.

National Council of State Boards of Nursing, Inc./1990
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Testimony to Public Health and Welfare Committee
Room 423-S
February 13, 1992

€L am Karen Testa, a parent of a 19-year old severely
multiple disabled son. I come before the Public Health and
Welfare Committee today to appeal and encourage on his behalf and
his peers your support for a proposed statute amendment to House
Bill 2882. This proposal briefly states that unlicensed persons
be trained by licensed medically trained individuals and then be
certified to administer medicine and medical procedures to
individuals unable to do so for themselves amd periodically be
supervised or reviewed by practicing nursing personnel.

I would like to briefly share with you an example of how
without this bill and amendment my son's life and three of his
peers are being made more complicated and costing all of us more.

Ross, until 2 1/2 weeks ago, has always lived at home with
his family. I have always taken care of him and given his
medications to him at home or hired and trained others to help me.
Even when he has been in the hospital I have trained the nurse; or
if they are not comfortable working with him, I have cared for
him. Two and one-half (2 1/2) weeks ago Ross moved into an
apartment with another young man and next to two other young men
in a pilot Supportive Living Program administered by Shelter
Living, Inc. for the more severely disabled.

Now because of the present rules the trained direct care
person can no longer give Ross and his peers their medicines, and
Shelter Living has had to hire nurses and LPN's to administer the
medicines. This has not made Ross' adjustment 1living away from
home any easier. Most of Ross' medicines are given at meal times,
and he does better taking his medicines and eating and drinking if
he has individuals who are relaxed and trained to feed and work

with individuals who are disabled. Because the nurses and LPN's
are so new and just being trained, this is not going real well.
While administering medications is important, they can be
administered at the same time as food and liquid by the direct
care provider. I know the nurses- are trying and they care for

Ross, but it is quite visible at -this time that having LPN's and
nurses giving Ross his medicine is not giving Ross a more quality
life-style and is making his adjustment traumatic for him and more
slower. What we have is a direct care person and myself training
nurses and LPN's which is costly for all. All of Ross' medicines
administered both for his seizures and asthma are very elementary,
and the training is 1like what doctors teach parents of young
children to do and it would be easy to train the direct care
person. I would rather see the high cost for nurses go to upgrade
the salary of the direct care individual with experience and be

applied to a good ratio of workers per clients.
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This bill and amendment would bring Kansas standards of
services up to other states' services for the profound/severe
development disabled individuals and make it so more could live
supportably in the community in quality cost effective programs.

Thank you.

Karen Testa

Parent/Advocate

Vice-President of Topeka GAP,
Inc.

Vice-President of Shelter
Living, Inc.

3610 S.E. 28th Street

Topeka, KS 66605

913-232-3634
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NONE

Kansas Organization of Nurse Ezecutives
P. O. Boz 2308
Topeka, KS 66601

Testimony
presented to the
House Public Health and Welfare Committee
by the
Kansas Organization of Nurse Executives

February 13, 1992

Good afternoon. My name is- Sue Denger://i am employed as Vice
President of Nursing at-St. FrancisReégional Medical Center in
Wichita. I am a registered professional nurse who has practiced
nursing in six different states for over 35 years, including nearly
23 years as chief nursing executive in four institutions in four
different states.

On behalf of the Kansas Organization of Nurse Executives (KONE), I
want to thank you for this opportunity to address H.B. 2882. KONE
represents over 250 nurse executives and nurse managers across the
state of Kansas. This organization supports adding the new
paragraph (n) to K.S.A. 65-114 which states that no provision of
this law shall be construed as prohibiting:

"(n) performance of a nursing task by a person when that task
is delegated by a licensed nurse, within the reasonable
exercise of independent nursing judgement and is performed
with reasonable skill and safety by that person under the
supervision of a registered professional nurse or a licensed
practical nurse."

On November 8, 1991, I had the privilege of representing KONE at a
consensus building task force convened by the Kansas State Board of
Nursing. The task force was comprised of representatives from the
Kansas Hospital Association, two long-term care associations, and
three major nursing organizations. All parties present agreed that
the language in new paragraph (n) will allow health care providers
to effectively use unlicensed personnel to perform nursing tasks
when delegated by a licensed nurse. This language also provides a
mechanism for protecting the public from unsafe delegation

practices.
Also, during the consensus building task force meeting the
participants agreed upon the meaning of certain concepts and words /ﬂJ&LL)

within paragraph (n). Attached to this testimony is a resolution ¥ ZJﬁZ
adopted by the KONE membership at the annual meeting on November 9-/ , 6
13, 1991, which spells out the agreed upon concepts and. Ll

A chapter of the American Organization of Nurse Ezecutives

Affiliated unth the Kansas Hospital Association |- (/4



definitions. I refer you to items 10, 11 and 12. Item 10
indicates "delegation is defined as transferring to a competent
individual, authority to perform a selected nursing task in a
selected situation." Item 11 states, "supervision is defined as
provision of guidance by a qualified nurse for the accomplishment
of a nursing task or activity with initial direction of the task or
activity and periodic inspection of the actual act of accomplishing
the task or activity." Item 12 defines independent judgement as
"the nurse having the ultimate authority to decide what and to whom
to delegate activities provided such authority is carried out
within the guidelines of the agency."

In closing we encourage your favorable consideration of H.B. 2882.

I want to thank you for the opportunity to address the Committee on
this vital issue. 1I’11 be happy to answer any questions.

pA+
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10.

11.

Kansas Organization of Nurse Executives
Resolution on Delegation

Whereas, The Kansas Organization of Nurse Executives (KONE)
is the major healthcare organization in Kansas addressing
nurse executive and nurse manager practice;

Whereas, Nursing is practiced in a variety of settings -
acute care, skilled care, outpatient, office, school,
nursing home, home health;

Whereas, The Nurse Executive in the acute care setting is
accountable for defining nursing practice in the agency;

Whereas, KONE recognizes nursing is a process consisting of
assessment, care planning, implementation of care, and
evaluation of care;

Whereas, The registered nurse cannot delegate assessment,
planning, and evaluation;

Whereas, Almost all activities of implementation can be
delegated, depending on individual nurse judgment and use of
a decision making grid that considers potential for harm,
complexity of task, problem solving and innovation
necessary, predictability of outcome, and level of
interaction required with the patient;

Whereas, The Nurse Executive is accountable for providing
for educatlon to ‘the skill level necessary;

Whereas, Registered professional nurse decides what tasks
can be delegated and develop guidelines or protocols for
delegation;

Whereas, Licensed Practical Nurses (LPN) may delegate tasks
Lo other LPNs or unlicensed personnel on a shift-by-shift
basis and based on guidelines or protocols developed by
registered nurses;

Whereas, Delegation is defined as transferring to a
competent individual, authority to perform a selected
nursing task in a selected situation%*;

Whereas, Supervision is defined as provision of guldance by

a qualified nurse for the accomplishment of a nursing
task/activity with initial direction of the task/activity

and periodic inspection of the actual act of accomplishing P¢g%{o

the task/activity*;
i«/sﬁ
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12. Whereas, Independent judgment is defined as the nurse having
the ultimate authority to decide what and to whom to
delegate activities provided such authority is carried out
within the guidelines of the agency;

13. Whereas, There is necessity to have language in the Nurse
Practice Act that provides maximum flexibility for nursing
practice, therefore be it

1. Resolved, That KONE support the addition of clarifying
language to the Nurse Practice Act, Section 2, K.S.A.
65-1124; be it further resolved;

2. Resolved, The language would be new item [n] which reads
"the performance of a nursing task by a person when that
task is delegated by a licensed nurse within the reasonable
exercise of independent nursing judgment and is performed
with reasonable skill and safety of that person."

* National Council of State Boards, 1990.

Approved by KONE membership at their annual meeting on November
13, 1991.
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£ ANSAS ASSOCIATION OF

( ENTERS FOR INDEPENDENT L IVING
3258 South Topeka Blvd. ~ Topeka, Kansas 66611 ~ (913) 267-7100 (Voice/TDD)

Gina McDonald
Executive Director

Member agencies:

ILC of Southcentral Kansas
Wichita, Kansas
(316) 942-8079

Independence, Inc.
Lawrence, Kansas

(913) 841-0333

Independent Connection
Salina, Kansas
(913) 827-9383

LINK, Inc.
Hays, Kansas
(913) 625-2521

Resource Center for
Independent Living
Osage City, Kansas

(913) 528-3105

Resource Network
for the Disabled
Atchison, Kansas
(913) 367-6367

The WHOLE PERSON, Inc.
Kansas City, Missouri
(816) 361-0304

Three Rivers Independent
Living Resource Center
Wamego, Kansas

(913) 456-9915

Topeka Independent
Living Resource Center
Topeka, Kansas
(913)267-7100

TESTIMONY TO

HOUSE COMMITTEE ON

PUBLIC HEALTH AND WELFARE

FEB.

13 1992

Thank you for the opportunity to testify today regarding

H.B.2882.

My name is Gina McDonald and I am the

executive director for the Kansas Association of Centers
for Independent Living.

KACIL recognizes the need H.B. 2882 as it relates to
providing services by programs licensed by the state of

Kansas,

of this bill as it relates to those services.

we need to express one concern.

As you may recall,

H.B.

2012, passed by the 1989

and we in no way want to infringe on the intent
However,

legislature was designed to insure that individuals in
need of in home care had the right to self direct their

attendant services.

I am happy to report that there are

over 100 people statewide who are successfully directing
their own personal assistance services.

KACIL is concerned that H.B. 2882 especially letter "n"

could adversily impact self directed services.

Health

maintenance services are defined in statute as including

"but are not limited to,
administration of medications,
if such activities,

and wound care,

catheter irrigation;
enemas and suppositories;

in the opinion of

the attending physician or licensed practical nurse may
be performed by the individual,

pPhysically capable,
safely in the home."

Letter

llnll

if the individual were

and the procedure may be performed

states that those

activities must be delegated by a licensed nurse and "
is performed with reasonable skill and saftey by that
person under the supervision of a registered
professional nurse or a licensed practical nurse.

KACIL is opposed to that language if it relates back to
If there could be language added to clarify that

2012.

this in no way impacts the statutes regarding self



directed services, KACIL would be satisfied. If we can
not add that language, or delete letter "n" entirely,
then KACIL must oppose this bill.

KACIL does not oppose or are we concerned with the
language contained in the proposed amendment which would

be letter "o"

Thank you for the opportunity to testify today.
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Good afternoon. Chairperson Sader and members of the committee, my
name is Kay Hale. I am the Director of Education Services for the
Kansas Hospital Association. I am a registered professional nurse
and I provide consultation services to member hospitals on matters
related to nursing education and practice. On behalf of the
Association, I want to thank the committee for giving us this
opportunity to comment on House Bills No. 2882 and 2883.

The Kansas Hospital Association supports H.B. No. 2882. This bill
adds a new exemption to the nurse practice act. Specifically, the
bill adds the following new paragraph (n) to K.S.A. 65-1124 which
states that no provisions of this law shall be construed as
prohibiting:

" (n) performance of a nursing task by a person when
that task 1is delegated by a licensed nurse, within the
reasonable exercise of independent nursing judgement, and
is performed with reasonable skill and safety by that
person under the supervision of a registered professional
nurse or a licensed practical nurse."

Currently the Kansas Nurse Practice Act does not specifically
address delegation. However, in response to personnel shortages in
recent years many executives in hospitals have restructured their
patient care delivery models to wutilize nursing assistive
personnel. We believe that this has been and will continue to be
necessary in order to meet the health care needs of Kansans.

The delegations issue has engendered considerable discussion among
nurses and health care attorneys over the past two years. Attached
to this testimony is a chronology of events surrounding the legal
questions which have been raised. The central point of these
discussions has been, which tasks can be delegated by a licensed
nurse to assistive personnel. H.B. 2882 answers this question by
allowing the licensed nurse to use his or her independent nurs1ng
judgement to make that decision.
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It is important for you to know that the Kansas State Board of
Nursing convened a consensus building task force to address the
issues surrounding delegation. This task force was comprised of
representatives from the Kansas Hospital Association, two long-term
care assoclations, the home health industry and three major nursing
organizations. All parties agreed that the 1language in new
paragraph (n) will allow health care providers to deploy assistive
personnel efficiently and effectively and to provide a mechanism
for protecting the public from unsafe delegation practices.

Turning now to H.B. 2883 (Section 1). We support creating the
category of inactive license and the $20.00 fee. In Section 2. we
question the need to increase the fee for approval of single
continuing education offerings from $25.00 to $100.00. This fee is
a disincentive for organizations who are not approved as long-term
continuing education providers to even seek approval of a single
program offering. Further, we oppose the establishment of a fee
for approval of individual courses. We believe that the license
renewal fee is sufficient to cover this activity.

In closing we would like to commend the Kansas State Board of
Nursing for convening the consensus building task force and
listening to the perspectives of the providers from various
health care settings.

Thank you for considering our comments. I would be happy to answer
your questions.
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JULY 1990

AUGUST 23, 1990

SEPTEMBER 12,

SEPTEMBER 27,

1990

1990

CHRONOLOGY

Two hospitals were notified by Belva Chang of the
Kansas State Board of Nursing to stop utilizing
unlicensed personnel (student nurse technicians) to
perform nursing tasks. Tasks listed by Ms. Change
included Accu-checks, insertion of levines, cathe-
ter insertion, etc. She further stated that the
Board views Accu-cheks as an invasive procedure and
that it requires a licensed person to execute such
a procedure. She stated to representatives of both
institutions that this was a violation of the Nurse
Practice Act and nurse administrators could lose
their licenses.

A subcommittee of the KSBN Practice Committee was
appointed to study the practice of nursing students
as employees of health facilities.

During the first and only subcommittee meeting, a
question was posed as to whether a nurse could
delegate specific tasks to unlicensed persons when .
the unlicensed person has demonstrated competence.
Legal counsel was asked to research this question
The subcommittee decided to:

1) analyze the scope of practice of other health
occupations that overlap with nursing; and

2) review laws from other states governing
delegation.

At the September KSBN meeting, the subcommittee was
disbanded and the issue was referred back to the
KSBN Practice Committee.

A legal opinion concerning the Scope of Nursing
Practices Subject to the Board’s Regulation was
prepared by KHA legal counsel and mailed to KHA
member hospitals. It contained the following
statement: As long as a hospital’s "delegation of
duties" policies are consistent with generally
accepted practice and harmonious with its "written
delineation of responsibilities and duties of each
category of nursing personnel" and its written
"nursing care policies and procedures," as required
by KDHE hospital regulations, the hospital will be
operating within legal bounds. The one final
consideration, and perhaps the most important, is
that the personnel performing the delegated duties
must be adequately trained so as not to present any
unnecessary risks to patients’ health or safety.
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OCTOBER 11, 1990 The Practice Committee agenda listed delegation as
an agenda item. The Practice Committee examined
legal issues involved with the Board’s authority to
regulate the delegation of nursing procedures to
unlicensed personnel. Three possible resolutions
were suggested by the Assistant Attorney General.

1) One suggestion was to enlarge the prohibition
against delegating nursing functions to
unqualified personnel specified in KAR 60-3-
110(6).

2) The second option was to define the terms
"auxiliary patient care services" as used in
KSA 1990 Supp. 65-1124.

3) The third possibility was a statutory
amendment.

The committee decided to refer this issue to the
full Board and ask for direction concerning which
option to pursue. KSBN staff was instructed to
draft regulations for the Board’s consideration if
they selected that option. Observers at the
meeting expressed concerns that the regulations
should not include a laundry list of what could and
could not be delegated.

OCTOBER 26, 1990 Representatives from KONE, KHA, KSNA, and KLN held
a meeting to examine the delegation issue. A
letter to the Board of Nursing was prepared and
subsequently mailed to each Board member. The

letter, signed by the presidents of all four
organizations, set forth the following points:

1) We support that each professional registered
nurse oOr licensed practical nurse is
responsible to determine that a proper
delegation has been made.

2) We do not believe that further relegation by
the KSBN 1is needed. We believe that the
authority, responsibility and mechanism for
disciplining licensees by the Board is already
in the Kansas Nurse Practice Act.

3) We recommend that the Board of Nursing refrain
from promulgating additional regulations
governing delegation.

DECEMBER 4, 1990 The Practice Committee of the Board of Nursing
reviewed a draft of proposed regulations related to
performance of selected nursing procedures and

delegation procedures. /Q/Ly%xﬁ
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DECEMBER 5, 1990

DECEMBER 6, 1990

FEBRUARY 19, 1991

FEBRUARY 20 - 22,

1991

During the open forum held by the Board of Nursing
on December 5, testimony was presented by the
following organizations:

Kansas Hospital Association

Kansas State Nurses’ Association

Kansas Organization of Nurse Executives
Kansas League for Nursing

Kansas Association of Homes for the Aging

EOIE I S

All of these organizations supported keeping the
current regulations and volunteered to educate
nurses about the principles of appropriate
delegation. Copies of this testimony are attached
for your review.

The Board reviewed the draft regulations prepared
by staff. During discussion, the Assistant
Attorney General opined that the Board is
authorized by the Nurse Practice Act to promulgate
the proposed regulations. The Board staff noted
that current delegation practices may far exceed
the legislative intent for "auxiliary patient care®
specified in KSA 65-1124(h). The Board voted to
table the draft regulations and requested the
Attorney General’s office to research the
legislative intent of "auxiliary patient care."

The Practice Committee received legal advice from
the Attorney General’s Office which stated:

"Auxiliary patient care services was not
intended by the Legislature to cover
administration of medications, tube feedings,
suctioning catheterizations and other such
specialized procedures. By authorizing nurses
to delegate these functions, the Board would
be authorizing what the statutes do not allow.

We understand that there is confusion in the
health care industry regarding the role of
unlicensed persons performing nursing tasks.
The role of those individuals should be deter-
mined by the Legislature. In the meantime,
the Board may continue to regulate nurses and
may enforce the prohibition against unlicensed
nursing practice, subject to the exceptions in
the nurse practice act or other statutes.”

The Kansas State Board of Nursing considered the
Attorney General’s legal advice at the Board
meeting and no action was taken.
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FEBRUARY 27, 1991 KSBN staff introduced HB 2530, which authorizes the
following: "the delegation of nursing procedures
in medical care facilities, adult care homes or
elsewhere to persons not 1licensed to practice
nursing as supervised by a registered nurse or a
licensed practical nurse pursuant to standards of
delegation specified by rules and regulations of
the Board."

MARCH 1, 1991 Senator Roy Ehrlich requested the Attorney General
to issue a formal opinion with regard to
"interpretation of K.S.A. 65-1124(h), a provision
of the exceptions clause of the Kansas Nurse

Practice Act. The section provides that no
provision of the Act shall be construed as
prohibiting:

(h) Auxiliary patient care services performed in
medical care facilities, adult care homes or
elsewhere by persons under the direction of a
person licensed to practice medicine and surgery or
a person licensed to practice dentistry or the
supervision of a registered professional nurse or a
licensed practical nurse; ...

MARCH 1, 1991 The Board of Nursing convened a special meeting via
telephone conference call. The Executive
Administrator explained that she had introduced HB
2530 on behalf of the Board. The Board voted to
support the bill.

MARCH 1, 1991 The Executive Administrator of the Board of Nursing
discussed HB 2530 with the KSNA Board of Directors.

MARCH 3, 1991 The Board of Nursing requested a formal Attorney
General’s opinion on the same portion of the Nurse
Practice Act specified in Senator Ehrlich’s
request.

APRIL 24, 1991 The Attorney General’s Office released Opinion
Number 91-45, which stated the following:

Synopsis: the practice of nursing is reserved for
licensed nurses. As an exception to the
licensure requirement, unlicensed persons
may, in certain instances, provide
auxiliary services. Auxiliary services
may be performed by unlicensed persons if
supervised by a licensed nurse, or
directed by a medical doctor or dentist.
The phrase "auxiliary patient care
services" does not refer to specific
tasks, and is not to be given a broad
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APRIL 24, 1991

MAY 1991

SEPTEMBER 18, 1991

NOVEMBER 8,

1991

definition. It refers to acts which
support or assist nursing services. Any
process exceeding this function of sup-
port or assistance must be performed by a
licensed nurse unless otherwise
authorized by law. Cited herein: K.S.A.
65-1113, 65-1114, 65-1123; K.S.A. 1990
Supp. 65-1124; K.S.A. 65-1129; 74-1106.

The Executive Administrator of the Board of Nursing
discussed HB 2530 with the KONE Board of Directors.
The KONE Board expressed the following concerns
about the bill:

1) It does not state that the registered
professional nurse 1is responsible for using
professional Jjudgment to delegate nursing
activities.

2) The resulting regulations may potentially
specify which activities could and could not
be delegated. The KONE Board further stated
such restrictions would be counter-productive
because appropriate delegation is based on the
following:

A. Potential for harm.

B. Complexity of a nursing activity.

C. Required problem solving and innovation.
D. Predictability of outcome.

E. Extent of patient interaction.

The KSBN Executive Administrator stated that she
did not believe that the KSBN would move in this
direction, but she could not guarantee the Board’s
actions.

The Legislature adjourned. HB 2530 was not heard
by the Public Health and Welfare Committee and is
being carried over to the 1992 legislative session.

KHA, KONE and KSNA presented testimony to the Board
of Nursing. All of these organizations recommended
the Board withdraw its support for HB 2530. And
further recommended that a task force be convened
to build consensus on the delegation issue.

The KSBN convened a consensus building task force
that agreed on proposed language to authorize
delegation in the nurse practice act.
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DECEMBER 5,

FEBRUARY 4,

KRH:amj

1991

1992

With the addition of a phrase concerning
supervision, the KSBN adopted the language agreed
upon by the consensus building task force as a
substitute for HB 2530.

HB 2882 was introduced. Specifically, the bill
adds the following new paragraph (n) to K.S.A. 65-
1124 which states that no provisions of this law
shall be construed as prohibiting:

"(n) performance of a nursing task by a person
when that task is delegated by a 1licensed
nurse, within the reasonable exercise of
independent nursing judgement, and is
performed with reasonable skill and safety by
that person under the supervision of a
registered professional nurse or a licensed
practical nurse."
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KANSAS ASSOCIATION OF NURSE ANESTHETISTS

Chairperson Sader, members of the House Committee on Public
Health and Welfare, thank you for allowing me time to address
this hearing.

I am Steve Preston, a Certified Registered Nurse Anesthetist
representing the Kansas Association of Nurse Anesthetists. I
am present today to testify regarding House Bill number 2883.

Regarding KSA 1991 Supp 65-1153 as amended on page 3, lines
9-17; the Kansas Association of Nurse Anesthetists strongly
supports the changes made by the Kansas State Board of
Nursing which will allow a Registered Nurse Anesthetist
enrolled in a refresher course to be granted temporary
authorization to practice nurse anesthesia for not more than
180 days. This allows the anesthetist who has not been in
practice for five years prior to application to renew their
skills and become part of the anesthesia work force in Kansas
again.

Regarding K.S.A. 65-1118a as amended, the K.A.N.A. opposes
several of the increases in fees as follows. Page 1, lines
19 and 20; Application for biennial renewal of license-
professional nurse and practical nurse-increasing from $40.00
to $60.20. Page 1, line 21; Application for reinstatement of
license increasing from $50.0@¢ to $75.006. Page 1, lines 3@
and 31; Application for renewal of certificate of
qualification-advanced-registered nurse practitioner-
increasing from $15.28 to $40.00. Page 1, line 34;
Application for authorization-Registered Nurse Anesthetist-
increasing from $40.80 to $6@0.0@. Page 1, lines 37 and 38;
Application for biennial renewal of authorization—-Registered
Nurse Anesthetist-increasing from $40.00 to $6@.0@. Page 1,
lines 39 and 4@; Application for reinstatement of
authorization—-Registered Nurse Anesthetist-increasing from
$58.09 to $75.8@8. And lastly on page 1, lines 35 and 36;
Application for authorization with temporary authorization-
Registered Nurse Anesthetist-increasing from $75.00 to
$118.68. We are wondering on this last item why Registered
Nurse fAnesthetists are being singled out with the highest fee

for temporary authorization? %{Qi)
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Page 2

The rationale for our opposition to these increases in fees
is that at present the Kansas State Board of Nursing's fee
fund balance is approximately $360.0006. This is almost 50%
of their budgeted expenses of $735,882. This is the largest
balance ever held by the K.S.B.N.

On page 2 line 12; Approval of individual courses increasing
from $0.80 to $15.00.

The rationale for the Kansas Association of Nurse
Anesthetists's opposition to the above proposed increase is
that at present the K.S.B.N. does not charge for this
service. It stands to reason that this increase will only
stimulate the K.S.B.N. to create a situation where they
require approval of more individual courses. @as advanced
practice nurses, Registered Nurse Anesthetists potentially
have a high usage rate of this approval process. With
respect to this individual course approval fee, we are hoping
that the process will not be necessary if the Legislature
adopts language to give licensees greater flexibility for
continuing education programs being brought into the State.

On page 3, line 5; the word initial has been changed to read
First licensing examination--—-.

K.A.N.&, opposes this change as it further restricts graduate
Nurse Anesthetists to a shorter amount of time to take their
certifying examination after graduation. With the wording
left as initial, graduates would be able to work with a
temporary authorization until the second available certifying
exam to study and practice to broaden their knowledge prior
to taking the exam. With a wording change to first, the
graduates would be forced to take the first available
certifying examination, possibly before they felt completely
ready to do so. The clinical practice of nurse anesthesia
allows a graduate to learn in many ways that simply studying
cannot. With the current shortage of Nurse Anesthetists in
Kansas, it seems counter productive to further restrict
graduate Nurse Anesthetists. We need to be recruiting new
graduates not dissuading them, since Nurse Anesthetists are
the sole providers of anesthesia in 110 of 132 hospitals in
Kansas.

Testimony Submitted by,
R.Steven Preston, CRNA

Chair, Government Relations Committee
Kansas Association of Nurse Anesthetists
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