February 18, 1992

Approved
PP Date

MINUTES OF THE _SENATE  COMMITTEE ON EDUCATION

SENATOR JOSEPH C. HARDER

Chairperson

at

The meeting was called to order by

1:30

Wednesday, February 12 1922 in room 123°5 of the Capitol.

&RH{p.1M. On
All members were present except:

Senator Jim Ward, excused

Committee staff present:

Mr. Ben Barrett, Legislative Research Department
Ms. Avis Swartzman, Revisor of Statutes
Mrs. Millie Randell, Committee Secretary

Conferees appearing before the committee:

SB 109 - Teachers, costs of hearings provided upon nonrenewal or termina-
tion of contracts of employment.

Proponents:

Ms. Cindy Kelly, Deputy General Counsel, Kansas Association of School
Boards

Mr. Craig Grant, Director of Governmental Relations, Kansas National

Education Association

Following a call to order by Chairman Joseph C. Harder, Senator Frahm moved
that minutes of the Committee meetings of Wednesday, February 5 and
Thursday, February 6 be approved. The motion was seconded by Senator Karr,
and the minutes were approved.

The Chairman informed the Committee that SB 109 is a carry-over bill from
the 1991 session, and he then recognized the first conferee.

Ms. Cindy Kelly, Deputy General Counsel, Kansas Association of School
Boards, testified that although KASB supports the concepts contained in
SB 109 she would like to offer amendments to the bill which "would cure
the constitutionally suspect provisions in current law in a manner which
is less costly for boards of education; replace the three-person hearing
panel with a single, qualified hearing officer; change the standard of
review at the district court level; and lengthen the probationary period
of teachers who begin teaching after this year". (Attachment 1)

Ms. Kelly, explaining how a single hearing officer would be obtained, said
that the Commissioner of Education would solicit applications from people
who would wish to serve as hearing officers and then compile a list of
those people deemed to be gqualified to serve as hearing officers under
the provisions of Section 2. The procedure, she explained, would be
initiated when a teacher should request a due process hearing. The board,
she said, would request from the Commissioner of Education a list of seven
prospective officers whose names would then be stricken alternately by
each interested party until one person's name should remain on the list;
that person would be the hearing officer.

Replying to another question, Ms. Kelly estimated that the average cost
of a transcript is between §$700-$1000; a copy would cost $200 to $400.
Hearings, she said, wusually last from one to three days. Replying to
another question, Ms. Kelly stated that SB 109 would correct constitutional
deficiencies but in a way which is extremely costly for boards of education.

Ms. Kelly further responded that in the majority of states due process
hearings are performed before boards of education. Procedures in Kansas,
she said, are quite extensive compared to procedures used in other states.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
editing or corrections.
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CONTINUATION SHEET

MINUTES OF THE _ SENATE  COMMITTEE ON EDUCATION
room _123-S Statehouse, at __1:30  ®xx/p.m. on Wednesday, February 12 19:.92
The Chair then recognized Mr. Craig Grant, Director of Governmental

Relations, Kansas National Education Association.

Mr. Grant stated that his organization supports SB 109 in its present form
and requests that no substantive changes, as suggested by KASB, be made
to the bill. (Attachment 2)

Ms. Kelly, responding to another question, replied that although KASB would
prefer that all of the issues they presented be addressed, they believe
the bill as submitted is necessary. She requested that the Committee at
least consider KASB's amendments affecting costs as found under Section 1.
of SB 109.

Following a call for additional questions, the Chair announced that SB 109
would be taken under advisement.

The Chair adjourned the meeting.

Page 2 of _2__



SENATE EDUCATION COMMITTEE

TIME: 1:30 p.m. PLACE: 123-S DATE :Wednesday, February 12, 1992
- GUEST LIST
NAME ADDRESS ORGANIZATION
;}40Qgi> ¥%%u10£@béu Q)OC{QKA &Qﬂﬁé. “Kcﬂm%j %/ wnpﬁjtf\ .44L
Qlu%q EQ&SL C;CLL/(;ég' H@th ESCJ“FY‘ ijru%%?\to K/S
\&,cv/b z‘%/@m 73{«@&#7[’ “)a/ﬁé« ?/M’/a /m\aﬂ/ //
7%/7%/ f rx@/m /\ A ek “NM)J /ZM E/m/)/z/z/(r 7{/5
- \>LAN N ]@Af‘eg 5,_(1 V)\é VA S(E:,/
\jwl %u%maw %an i? [§ LSO SR
/ VW L2 i ety //fﬂ Y2’
fn/{/ LA D %&QJWM««/ T, e > (9/
S\ e 6 /Sw xd W e L U“B’V*(\
/{/// %<M%W ?O fin /(,u,(///dﬂ/&/ Mé 3= C%

. ////// Lo’

/./////1/&

/’(o’/ fj/q///ﬁ//{,/

/ ///// / %’////Z/ LW
M//’/&; / I ‘;//”ﬂ/ v LN
QX\AM/ P v \/\/\-'\'\ 1 GJ\\QLM\ Yash
*?,é MM/— 3326 QAAM 4 ;ﬁz/w!ﬂ 20 2
Pat ,)/4“, )5 [Bom Sadt 554, 1d€. (©3 T O fsser S ZoT
Kim \[igKexs “Laekes Latern( KAWB
f&%ﬂdgx 1/4654 {2 /gc/cf\. Kﬁé"t;
s il [ SN " s
s o M PRy remn USD # 48
/)%ﬁ“ 4//»«22 /7/ f/)/ IFS G0 USH # g1

//éo/ ,/M/\/Zz/

f/.\ : "
/o,

P ‘;\ s /
[//{//, / ) 1= .,),:,__—

l\ oy 79/\/0‘\/&/

(s D FHYE®




SENATE EDUCATION COMMITTEE

TIME - 1:30 p.m. PLACE: 123-8 DATE: Wednesday, February 12, 199
= GUEST LIST
NAME , ADDRESS ORGANIZATION

/V///é’ Jff’w ?/‘ " r’[/&i/m/ 2:;7 V. !/,/f !: L &,
= 7

ded L S/ s Pge

QL*QE C&} Qj/ %(/: “jw/‘7Qd kam =

Ve Prerrargen Y/ fiug S Peag

7 \,
\l% S Bor 199 iyt &5 s Roe
5//’“”‘?, //’Z.xvng :D }%wi e W‘“&/ yass USTD 218 E D=
»/\i/ v\ ¢ L T/\bet K037

7> L

N

e fl wia/‘\(l/ L&\x «gcbh/

G
LJ@%iﬁﬂgﬁ

N L i H T \ . s i -
. A Py e L <
jﬁ%cxas A élsd!ﬁ?ﬁ L\Qf§yd~ Heat Seleol »Jﬂ-y o X5
T - S '
1/ o Py , ;
Y W oy 1=/ -‘/ b
){‘27'7(5 A el c“/\ff v L )’: C. o ¢ ﬂ/f l‘b\’* 2 o S0 ’/ /(/
//( ’ /4/‘/;{ RN P \\ . i t M‘ N
(I
Y /@4 A
y ~/ 0 i I
/ ’7 e /! |
M&Mw Rt h»vz@
/ t G 7 7/
// /7(/“ f 7

’7“5}]5 %’,}" /(‘27’ ;

Vi /;‘//%Zéyi

mfﬂxiJ%/L/

/, r g L/ ;

\\ébaééL&\

/E&yv; ;

/:%kﬁgﬁx Céééz,ﬂé«f

/

LA 7\

5&%&% // Innias

£/ 7/, / W)L z’//

/7 ptpaid //a/é«

A /Z/%///c /éwﬂ&\

f"/

LA

vy

ZFZ{:K/’?\/% 7 é3/\/

#
S ( b Lf?
C { Q) ; ; ; \\;

Q ”5“ J/ AL ,}Vu AL«‘ \3 @L/?,u\ /wamb Qy fC}‘w wl z7<,/ /\«/ )

a N\ 4

m/ s 5\/1/ j/,,m Al
//g/ 7\ ¥ J | /‘ bt ; i D r».‘/ /) .? - l»\ /\X //"1

A gibna) " nbs . _fasrod Seiyd W, e AL
‘;/ T\ /- ’
@A_./ LN />L7M\r U‘ 0 \

“\
N
)

75

o [ 7/ — /;
¢ AN ! | s Y
A /,@‘\/‘Uu e [l Ko
/ / [ - !
/ (,/ “/ P i / I /
S ‘/“/ A iV EewP P ol <5




.~ KANSAS
ASSOCIATION

Testimony on S.B. 109
before the
Senate Committee on Education

by
Cynthia Lutz Kelly
Deputy General Counsel

Kansas Association of School Boards

February 12, 1992

Mr. Chairman, members of the committee, thank you for the
opportunity to appear on behalf of our member school districts to speak
in favor of the concepts contained in Senate Bill 109, and to offer
amendments to the bill which we believe will improve the due process
procedures employed and ensure that our law meets constitutional
requirements.

The provisions of Kansas law which require a teacher to pay half
the cost of the hearing committee and half the cost of the transcript
are constitutionally suspect in light of the Tenth Circuit opinion in
1989 which concluded that similar provisions in Oklahoma's due process
law were unconstitutional. Senate Bill 109 attempts to cure these
constitutional infirmities, but in a way which results in excessive

costs to a board of education.
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While we agree with the concepts contained in Senate Bill 109, we
are proposing several amendments to the bill to address the
constitutional problems in a prudent manner, and to improve the overall
efficiency and fairness of the process. These amendments would cure
the constitutionally suspect provisions in current law in a manner
which is less costly for boards of education, replace the three person
hearing panel with a single, qualified hearing officer, change the
standard of review at the district court level, and lengthen the
probationary period teachers who begin teaching after this year.

The proposed amendments to the original bill require the board to
pay the cost of a single hearing officer at a per deim rate which
should attract qualified persoms, and ensure that an accurate record of
the hearing will be made at the board's expense. Because there is no
constitutional right to have a transcript of a due process hearing, and
because the transcript is unnecessary at the hearing level, the
amendment proposes that the transcript should be transcribed only if it
is necessary for an appeal, and that the appellant should bear the cost.

The proposed amendments in Sectiom 2 establish a procedure for
selecting a hearing officer. The procedure places control of the list
of hearing officers in the Kansas State Department of Education, and
attempts to ensure that hearing officers are qualified and selected in
a manner which is fair to both parties. Under the current system, two
of the parties are generally biased, and there is no method of ensuring
that any of the hearing officers have any qualifications. We believe
that this proposed system will result in fairer and more efficient
hearings.

The proposed amendments in Section 6 make it clear that either
party can appeal from the hearing officer's decision and allow for de
novo review at the district court level. Boards of education believe EDHY <
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that the district court should be allowed to reweigh the evidence in
cases like this where the decision involved may have a significant
impact on the lives of hundreds of children.

The proposed amendments in Section 7 address the issue of who
should be entitled to due process procedures. We recommend that
starting with the 1993-94 school year only full-time teachers who have
worked a probationary period of five years, and been offered a sixth
contract, be covered by the Act. As we embark on school improvement
with performance based education, everyone must look forward to some
changes. Different skills and enhanced skills are going to be required
of all of our personnel. There are going to be changes in curriculum;
changes in emphasis of programs; changes in accountability standards.
To make school improvement work, schools and employees must be given
the flexibility to meet the expectations of the public and the
legislature. These amendments would allow boards the flexibility that
they need in making personnel decisions.

The remainder of the proposed amendments simply reflect the change
to a single hearing officer and do not substantively change the law.

With the proposed amendments we recommend favorable consideration

of Senate Bill 109. Thank you for your time and consideration.
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PROPOSED AMENDMENTS TO SB109

SECTION EXPLANATION OF THE CHANGE

Section 1 Amends K.S.A. 1991 Supp. 72-5440 to require the board
to pay the majority of the costs of the hearing. In
Rankin v. Independent School Dist. No. I-3, 876 F.2d
838 (10th Cir. 1989), the Tenth Circuit found that the
Oklahoma teacher due process statutes which required that
the teacher pay for half the costs of the hearing commit-
tee and half the costs of the transcript, whether or not
the teacher was the party requesting that the transcript
be transcribed, was unconstitutional because those provi-
sions infringed on the teacher's right to be afforded due
process. In light of the court's decision in Rankin,
KASB agrees that current provisions of our due process
law should be amended to correct the potential constitu-
tional deficiencies.

Sub. (a) In section 2 of the amendments it is recommended that the
current three person hearing committee be replaced with a
single hearing officer. The amendments in subsection (a)
reflect this change.

Sub. (b) Current law limits compensation for members of the hearing
committee to $35 per day plus expenses. At this rate of
pay it has become increasingly difficult to get qualified
people to serve as chairpersons of the committee. The
amendment would require that the hearing officer be given
a per diem compensation of $240 plus expenses, and that
the board be responsible for the cost.

Sub. (c) Current law requires that testimony at a hearing be taken
by a certified shorthand reporter if either party requests
it. In practice, such a record is always requested.
Current law also requires that the parties split the cost
of the recording and preparing of the transcript. Because
an accurate record is necessary for appellate purposes,
the amendment requires that the board pay for the cost of
making the record. The hearing officer or committee has
heard the evidence first hand, and does not need a tran-
seript in order to render a decision in the case. There-
fore, the amendment suggests that the record should be
transcribed only if the case is appealed and that it is
the appellant who should bear the cost.

Constitutional due process rights do not require that a
transcript be prepared. While the board is willing to
bear the cost of ensuring that an accurate record is made,
it should not be required to bear unnecessary costs.

Sub. (d) This amendment is simply to clarify that attorney fees are
not included in costs.
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Section 2.
Sub. (a)
Sub. (b)
Sub. (c¢)
Sub. (d)
Sub. (e)
Sub. (f)
Section 3.
Section 4.

The amendments in section 2 eliminate the current three
person hearing committee, and establish a procedure for
selecting one hearing officer.

Requires that the notification to the teacher notify him
or her of the right to a hearing before a hearing officer.

Requires the board to notify the commissioner that a list
of seven qualified hearing officers is needed.

Requires the commissioner to generate a list, from the
"master" list required in subsection (d), of seven hearing
officers in a random manner and forward the list to the
board.

KASB believes that the Department of Education is the
appropriate state agency to keep the list of qualified
hearing officers and to respond to a board's request for a
list for a hearing.

Requires the board to forward the list to the teacher and
for the parties, beginning with the teacher, to alternate-
ly strike a name until only one name remains. This per-
son will serve as the hearing officer.

This procedure ensures that in any hearing officer selec-
tion each party will have a chance to eliminate three of
the potential candidates that they find unacceptable. It
is an attempt to ensure that the hearing officer will be
impartial and acceptable to both parties. Because it is
the board that is required to afford due process, it is
the board that should have the final selection in the
striking process.

Requires the commissioner to compile and maintain a list
of qualified hearing officers.

Requires that hearing officers be attorneys.

The requirement that hearing officers be attorneys is an
attempt to ensure that the officers will understand the
legal concepts and arguments presented in the case.

Requires attorneys to submit an application to the commis-
sioner if they desire to be hearing officers, and requires
the commissioner to determine if the applicant is eligible.

Establishes qualifications for hearing officers.

This is an attempt to ensure that those people who apply
to be hearing officers have an interest or expertise in
this area of the law.

Amendments reflect the change from a hearing committee to
a hearing officer.

Amendments reflect the change from a hearing committee to
a hearing officer.
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Section 5.

Section 6.
Sub. (a)

Sub. (b)

Section 7.

Section 8.

Amendments reflect the change from a hearing committee to
a hearing officer.

Amendments reflect the change from a hearing committee to
a hearing officer, and make it clear that either party can
appeal from the hearing officer's decision.

The language of current subsection (b) is deleted.
Boards do not believe that they should be required to
adopt the decision of the hearing committee or officer as
their decision when they do not agree with the decision
and choose to appeal from the decision.

The new language in subsection (b) creates a procedure
for appealing from the decision of the hearing officer,

and changes the standard of review from the current stan-
dard under K.S.A. 60-2101, to a standard of de

novo review.

Changes the years employment necessary to entitle a teach-
er to the protections of the act from three years to five
years, but grandfathers in anyone who begins teaching
before the new provisions become effective.

Changes the application of the act to apply to full time
teachers only.

Clarifies that a teacher must be eligible for the protec-
tions of the act in another district (by requiring the
offer of a fourth or sixth contract) in order to qualify
for the shorter probationary period in a new district.

Clarifies the notice provisions. Current law does not
contain any time limits for notification, nor does it
specify to whom the notice must be provided.

Other amendments reflect the change from a hearing com-
mittee to a hearing officer.
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SENATE BILL No. 109

.

By Committee on Education

2-1

AN ACT concerning teachers; relating to the costs of hearings pro-
vided upon notice of nonrenewal or termination of contracts of

employment; amending K.S.A. 1990 Supp. 72-5440 and repealing
the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 1990 Supp. 72-5440 is hereby amended to read
as follows: 72-5440. (a) For attending appearing before the hearing
committee at a hearing, witnesses who are subpoenaed shall receive
$5 per day and mileage at the rate prescribed under K.S.A. 75-
3203, and amendments thereto, for miles actually traveled in going
to and returning from attendance at the hearing. The fees and mile-
age for the attendance of witnesses shall be berme paid by the party
calling the witness, except that fees and mileage of witnesses sub-
poenaed by the hearing comnittee- shall be bome equally paid by

) 4
officer

the parties board. Witnesses voluntarily attending appearing before
the hearing eemmittee- shall not receive fees or mileage for attend-

4
officer

(b) The hearing officer shall be pald $240 per diem compensation, or
a portion thereof, for each day of anctunl attendance at the hearing or
for any meollng held for the purpose of porforming hls or her offlcinl
duties. In additlon to compensation, the hearlng officer shall be pald
subsistence allowances, mileage, and other expenses as provided in
K.S5.A. 75-3223, and amendments thereto. The costs for the services
of the hearing officer shall be paid by the board.

(c) ‘Testimony at a hearing shall be recorded by a certified shorthand
reporter. The cost for the certified shorthand reporter's services
shall be paid by the board. ‘T'he transcript shall be transcribed only
If the decision of the hearing officer is appealed to the district

~ourt. ‘The appellant shall pay for the cost of transcription.

ance at the hearing.
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{d} All costs of a hearing which are not specifically allocated.in
this section shall be berne equally by the parties paid by the 3
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Section 2. K.S.A. 1991 Supp.72-5438 is hereby amended to read as
follows: 72-5438. (a) Whenever a teacher is given written notice of
intention by a board to not renew or to terminate the contract of the
teacher as provided in K.S.A. 72-5437, and amendments thereto, the
written notice of the proposed nonrenewal or termination shall include
(1) a statement of the reasons for the proposed nonrenewal or termina-
tion, and (2) a statement that the teacher may have the matter heard
by a hearing eemmittee officer, upon written request, filed with the
clerk of the board of education or the board of control, or the secre-
tary of the board of trustees with in 15 days from the date of such
notice or nonrenewal or termination. The—written—regquest—of-the-teaeh-

(b) Upon the filing of any such request, the board shall designsate,
within 45 10 days thereafter, eme—hearing committee—member—The

notify the commissioner of education that a list of qualified hearing

officers is required. Within 10 days after the receipt of notification
from the board, the commissioner shall provide to the board a list of
" seven randomly selected, qualified hearing officers.

(c) Within 5 days after receiving the list from the commissioner, the

board shall forward a copy of the list to the teacher. Thereafter,

Ebv e
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each party shall eliminate three names from the list, and the remaining
individual on the list shall serve as hearing officer. In the process

of climination, each party shall eliminate no more than one name at a
time, the parties alternating after each name has been eliminated. The
first name to be eliminated shall be chosen by the teacher, within 5
days after the teacher receives the list. The process of elimination
shall be completed within 5 days thereafter.

(d) The commissioner of education shall compile and maintain a list of
hearing officers comprised of residents of this state who are attorneys
at law. Such list shall include a statement of the qualifications of
each hearing officer.

(e) Attorneys interested in serving as hearing officers under the provi-
sions of this act shall submit an application to the commissioner of
education. The commissioner shall determine if the applicant is eligi-
ble to serve as a hearing officer pursuant to the provisions of subsec-
tion (f).

(f) An attorney shall be eligible for appointment to the list if: (1)

he or she has completed a minimum of 10 hours of continuing legal edu-
cation credit in the area of education law, due process, administrative
law or employment law within the past five years; or (2) he or she bas
previously served as a member of a due process hearing committee un-
der the provisions of this act; or (3) he or she is currently a member

of the employment law or administrative law sections of the Kansas Bar

Association.

Ebv e
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Section 3. K.S.A. 1991 Supp. 72-5439 is hereby amended to read as
follows: 72-5439. The hearing provided for under K.S.A. 72-5438,

and amendments thereto, shall commence within 45 calendar days after

SFRFA O e

ct 1O

: i ime-. the hearing officer
is selected unless the hearing officer grants an extension of time.
The hearing shall afford procedural due process, including the follow-
ing:

(a) The right of each party to have counsel of such party's own
choice present and to receive the advice of such counsel or other per-
son whom such party may select;

(b) the right of each party or such party's counsel to cross-exam-
ine any person who provides information for the consideration of the
hearing -eommittee officer, except those persons whose testimony is
presented by affidavit;

(c) the right of each party to present such party's own witnesses
in person, or their testimony by affidavit or deposition, except that
testimony of a witness by affidavit may be presented only if such wit-
ness lives more than 100 miles from the location of the unified school
district office, area vocational-technical school or community college,
or is absent from the state, or is unable to appear because of age,
illness, infirmity or imprisonment. When testimony is presented by
affidavit the same shall be served upon the clerk of the board of educa-
tion or the board of control, or the secretary of the board of trust-
ees, or the agent of the board and upon the teacher in person or by
first class mail to the address of the teacher which is on file with
the board not less than 10 calendar days prior to presentation to the
hearing committee;

(d) the right of the teacher to testify in the teacher's own be-
half and give reasons for the teacher's conduct, and the right of the
board to present its testimony through such persons as it may call to
testify in its behalf and to give reasons for its actions, rulings or
policies;

(e) the right of the parties to have an orderly hearing; and

eEDuU <«
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(f) the right of the teacher to a fair and impartial decision

based on substantial evidence.
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Section 4. XK.S.A. 72-5441 is hereby amended to read as follows:
72-5441., When either party desires to present testimony by affidavit
or by deposition, that party shall furnish to the hearing eceommittee
officer the date on which the testimony shall be taken. A copy of
the affidavit or the deposition shall be furnished to the opposing
party within ten (10) days following the taking of any such testimony,
and no such testimony shall be presented at a hearing until the oppos-
ing party has had at least ten (10) days prior to the date upon which
the testimony is to be presented to the hearing eemmittee officer to
rebut such testimony by affidavit or deposition or to submit interroga-
tories to the affiant or deponent to be answered under oath. Such
ten (10) day period may, for good cause shown, be extended by the
chairman of the hearing eemmittee officer.

EDvc
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Section 5. XK.S.A. 72-5442 is hereby amended to read as follows:
72-5442, i i

- -

cer may:

(a) Administer oaths;

(b) issue subpoenas for the attendance and testimony of witnesses
and the production of books, papers, and documents relating to any
matter under investigation;

(c) authorize depositions to be taken;

(d) receive evidence and limit lines of questioning and testimony
which are repetitive, cumulative or irrelevant;

(e) call and examine witnesses and introduce into the record docu-
mentary and other evidence;

(f) regulate the course of the hearing and dispose of procedural
requests, motions and similar matters; and

(g) take any other action necessary to make the hearing accord
with administrative due process.

Hearings hereunder shall not be bound by rules of evidence wheth-
er statutory, common law or adopted by the rules of court: Provided,
however, That the burden of proof shall initially rest upon the board
in all instances other than when the allegation is that the teacher's
contract has been terminated or nonrenewed by reason of the teacher
having exercised a constitutional right. All relevant evidence shall
be admissible, except that the hearing eemmittee officer may in s
his or her discretion exclude any evidence if # he or she believes
that its probative value is substantially outweighed by the fact that

its admission will necessitate undue consumption of time.
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Section 6. XK.S.A. 1991 Supp. 72-5443 is hereby amended to read as
follows: 72-5443. (a) Unless otherwise agreed to by both the board
and the teacher, the hearing eeommittee officer shall render a written
opinion not later than 30 days after the close of the hearing, setting
forth s his or her findings of fact and determination of the is-
sues. The epinion—of-the hearingcommitiee decision of the hearing
officer shall be submitted to the teacher and to the board. The
decision of the hearing officer shall be final, subject to appeal to
the district court by either party as provided in this section.

(b) The board or the teacher may obtain a review of the decision of

the hearing officer in the district court, in the judicial district
where the principal offices of the board are located, by filing in such
court a petition praying that the decision of the hearing officer be
modified or set aside. Such petition shall be filed within 30 days
after the date of the hearing officer's decision and thereupon the
party filing the petition shall file in the court the record in the
proceeding.

The court shall hear the appeal by trial de novo, without a
jury, and the court may, in its discretion, permit either party to
submit additional evidence on any issue. After the hearing, the court
may affirm, set aside, or modify, in whole or in part, the decision of
the hearing officer, or the court may remand the proceedings to the
hearing officer for further disposition in accordance with the order of
the court.

The jurisdiction of the district court shall be exclusive and its
final order or decree shall be subject to review in the same manner as

other appeals from the district court in civil cases.
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Section 7. K.S.A. 72-5445 is hereby amended to read as follows:
72-5445. (a) Subject to the provisions of K.S.A. 72-5446, the provi-
sions of K.S.A. 72-5438 through 72-5443, and amendments thereto,
apply only to: )—TFeachers—whe—have—completednotless—than—two—eon-
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(1) Full-time teachers who began teaching at any time prior to the
beginning of the 1993-94 school year, completed not less that three

consecutive years of employment and were offered a fourth contract in
the school district, area vocational technical school or community

college where they are currently employed; (2) full-time teachers who
begin teaching at the beginning of the 1993-94 school year, or any

time thereafter, who complete not less than 5 consecutive years of
employment, and are offered a sixth contract in the school district,

area vocational technical school or community college in which they are
employed; (3) full-time teachers who complete not Jess than two consecu-
tive years of employment in the school district, area vocational techni-

cal school or community college in which the teacher is currently em-
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ployed, if at any time prior to the current employment the teacher has
completed the requirements of provisions (1) or (2) in any school dis-
trict, area vocational technical school or community college in this

state.

(b) For the purposes of this section the term "full-time teacher”
means any teacher who:

(1) is currently teaching on at least a .75 time contract for the full
school year, or (2) is currently teaching on a less than .75 time con-
tract, but has previously taught on at least a .75 time contract for
not less than two years in the school district, area vocational techni-

cal school or community college in which the teacher is currently em-

ployed.

-53(c) Any board may waive, at any time, the years of employment re-

quirements of subsection (a) for any teachers employed by it.
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Section 8. K.S.A. 72-5446 is hereby amended to read as follows:
72-5446. (a) In the event that any teacher, as defined in K.S.A.
72-5436, and amendments thereto, alleges that the teacher's contract
has been nonrenewed by reason of the teacher having exercised a con-
stitutional right, the following procedure shall be implemented:

(1) The teacher alleging an abridgement by the board of a constitu-
tionally protected right shall notify the board of the allegation
within 15 days after receiving the notice of intent to not renew or
terminate the teacher's contract. Such notice shall specify the na-
ture of the activity protected, and the times, dates, and places of
such activity;

(2) the hearing eemmittee officer provided for by K.S.A. 72-
5438 shall thereupon be constituted and shall decide if there is sub-
stantial evidence to support the teacher's claim that the teacher's
exercise of a constitutionally protected right was the reason for the
nonrenewal ;

(3) if the hearing <emmittee officer shall determine that there
is no substantial evidence to substantiate the teacher's claim of a
violation of a constitutionally protected right, the—hearing—ecommittee
shell-disselves—and—the board's decision to not renew the contract

shall stand;
(4) if the hearing eemmittee-officer shall determine that there

is substantial evidence to support the teacher's claim, the board shall
be required to submit to the eemmittee officer any reasons which may

have been involved in the nonrenewal;
(5) if the board hes- presents any substantial evidence to sup-

port its reasons, the board's decision not to renew the contract shall

be upheld.
(b) The provisions of this section shall be supplemental to the provi-

sions of K.S.A. 72-5436 to 72-5445, inclusive, and any amendments

thereto.
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Section 9. K.S.A. 1991 Supp. 72-5438; K.S.A. 1991 Supp. 72-5439;
K.S.A. 1991 Supp. 72-5440; K.S.A. 72-5441; K.S.A. 72-5442; K.S.A.
1991 Supp. 72-5443; K.S.A. 72-5445; and K.S.A. 72-5446 are hereby

repealed.

Secction 10. This act shall take effect and be in force from and after

its publication in the statute book.
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Senate Education Committee
Wednesday, February 12, 1992

Thank you, Mr. Chairman. I am Craig Grant and I represent Kansas-NEA.
I appreciate this opportunity to visit with the committee about SB 109.

I had to go back to the files and to the committee minutes of 1991 to
learn all the history of SB 109. The bill was originally introduced by
this committee at our request. Hearings were held on March 6, 1991, and
action was taken in early April. If you remember, we had a good deal of
discussion on the amount to pay the hearing committee, what the transcript
costs might be, and who should pay for the copies. We also had a motion to
extend the probationary period for teachers to five years, which was
rejected by the committee. We appreciate that rejection by the committee
and now believe that the bill is in good shape as far as the policy
decisions are concerned.

Now I guess the Kansas Association of School Boards is wanting to
change the bill in a major way. The KASB wants to change the three-person
panel to a one-person officer, wants to allow a trial de novo on the
results, and also wants to extend the probationary period to five years
(already rejected by the committee).

Kansas-NEA does not support the proposed changes in the bill. Our
Association has yet to take an official position on whether a single
officer or panel is most appropriate. We are studying the issue and
believe that more time is needed. With the changes made last year, we
think it is premature to decide on this fundamental change this session.
More thought and study is necessary by the interested parties before this
major change in process is made. We certainly have concerns about what the
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Secondly, we would certainly oppose strongly a trial de novo after the
panel has made a decision. I believe that one of the strongest arguments
we used in selling the 2-1 decision being binding was that we would then
keep these cases out of court.> If a trial de novo were granted, the
administrative hearing route would be unnecessary. The board would not
need to devote much attention to the due process hearing knowing that we
would start all over again. A judicial review of any obvious bias or
prejudice in the process is much preferable. Protracted delays in the
court process could once again leave the teacher "hanging out there"
without a job even though the panel has rendered a decision in his or her
favor. We want a speedy final decision as it is now rather than a long
process that only makes money for attorneys.

Thirdly, we have stated before and this committee has agreed with us
that lengthening the probationary period is not necessary. Good
administrators who do their job can evaluate the performance and potential
of a teacher adequately in a three year period. All that is needed
following probation is for the administration and Board to have valid
reasons for the nonrenewal and be able to substantiate them before a due
process panel. It is not too much to ask. In fact, this Senate passed a
bill last year which would have provided reasons to all nonrenewed
teachers-probationary included-as to why the action was taken.

-For the above reason, Kansas-NEA hopes that you will not make any of
the substantive changes suggested by KASB. We ask that you pass SB 109
favorably without amending it further.

Thank you for listening to our concerns.
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