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MINUTES OF THE ___SENATE _ COMMITTEE ON JUDICIARY
The meeting was called to order by, Chairperson Senator Wint Winter Jr. at
10:05 a.m. on March 9, 1992 in room 514-S of the Capitol.

All members were present except:
Senators Gaines and Kerr who were excused.

Committee staff present:

Mike Heim, Legislative Research Department
Gordon Self, Office of Revisor of Statutes
Judy Crapser, Secretary to the Committee

Conferees appearing before the committee:

Kim Spunaugle, Wichita

Laura Barnaby, Wichita

Jim West, Wichita

Linda Blackshere, Overland Park

Mike Santos, City of Overland Park Police Legal Advisor

Rich Hayse, Palmer Companies, Inc.

James Clark, Kansas County and District Attorneys Association
Ron Smith, Kansas Bar Association

T.C. Anderson, Kansas Society of Certified Public Accountants
Mark Stafford, Assistant Attorney General, Division of Consumer Protection
Michael Reecht, American Telephone & Telegraph

Eva Powers, MCI Telecommunications

Bob Storey, Direct Marketing Association

Chairman Winter brought the meeting to order by opening the hearing for SB 758.
SB 758 - grandparent visitation rights precluded when child is adopted by a third party.

Kim Spunaugle, Wichita, testified in support of SB 758. She related her personal experience of adoption and
conflicts with visitation rights of the biological grandparents of their child even though the Sedgwick County
Judge directed them to care for the adopted child as if the child were their own genetically. She concluded by
stating although they have experienced difficulties with the biological grandparents, they have not gone before the
court to have a hearing on the best interest of their child.

Laura Barnaby, Wichita, testified in support of SB 758. She expressed her concern, as a prospective adoptive
parent, with what would happen if the biological grandparents were to claim their rights of visitation.

Jim West, Wichita, testified in support of SB 758. He stated his main support is for assisting in the protecuon of
the best interest of children in Kansas.

Linda Blackshere, Overland Park, testified in opposition to SB 758. (ATTACHMENT 1)

This concluded the hearing for SB 758.

The Committee turned its attention to discussion and action on bills previously heard.
SB 447 - enacting the Kansas criminally influenced and corrupt organizations act.

Mike Santos, City of Overland Park Police Legal Advisor, presented a balloon of SB 447. He explained the
balloon was a compromise agreement of all interested parties and explained the purpose of the legislation targeted
organized criminal activity regardless of the individual crimes committed by a “gang” member. He further added
civil cause of action was totally removed from the balloon. (ATTACHMENT 2)

Rich Hayse, Palmer Companies, Inc., responded to questions by stating they were part of the compromise and
would not object to the balloon of SB 447. He concluded by stating the amendments require a pattern of activity
and not the “guilt by association” that they objected to in the original version of the bill.

James Clark, Kansas County and District Attorneys Association, responded his organization supports the balloon
of SB 447 and believe it is “useable” legislation.

Ron Smith, Kansas Bar Association, responded their concerns remain with the balloon offered. He stated the lack
of prior convictions and the forfeiture provisions of the bill raise major policy questions. They do not feel the
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balloon removes the “guilt by association” factor and they recommend further amending SB 447 on page 2, line
16 by adding at the end of the line, “at least one occasion of conduct that resulted in a conviction.” Mr. Smith
continued by stating SB 447 will carry a major fiscal impact due to the increase in the court’s time and the large
number of cases expected to be filed.

Mike Santos responded to Mr. Smith’s concerns by stating that under provisions of SB 447 as amended by the
balloon, proof would have to be shown beyond a reasonable doubt. However, there could be an occasion when
proceedings could continue without a conviction.

T.C. Anderson, Kansas Society of Certified Public Accountants, rose to state their suggested amendments were
included in the balloon of SB 447 being offered to the Committee. They support the balloon as offered.

Chairman Winter noted the effort and time expended by the conferees in reaching the compromise offered in the
balloon to SB 447. He suggested the bill be sent through the Senate Committee on Ways and Means and returned
for the Subcommittee on Criminal Law to conduct further hearings on SB 447 and make a recommendation to the
full Committee. The Committee agreed and turned their attention to SB 685.

SB 685 - notification of refund provisions required before telemarketing fraud provisions of
consumer protection act inapplicable.

Mark Stafford, Assistant Attorney General, Division of Consumer Protection, offered a balloon to SB 685 for the
Committee’s consideration. He noted a further change to the balloon not included on page 3 in the printed section,
“A telemarketer that has received such notice to cancel from a consumer shall then, within 10 business days of the
receipt of such notice...” The “10 business days” should be further amended to read “30 business days.”

(ATTACHMENT 3)

Michael Reecht, American Telephone & Telegraph, rose to state the balloon would satisfy their concerns.
Eva Powers, MCI Telecommunications, rose to state the balloon would also satisfy their concerns.

Bob Storey, Direct Marketing Association, rose to state they would withhold support of the bill until further

examination of the balloon. He added they agreed with the other interested parties to delay their objections, if any,
and would address any concerns of SB 685 when it is presented for discussion in the House of Representatives.

Senator Rock moved to amend SB 685 by adopting the balloon and further amendment offered by Mr. Stafford.

Senator Morris seconded the motion. The motion to amend carried.

Senator Rock moved to recommend SB 685 favorable for passage as amended. Senator Morris seconded the

motion. The motion carried.

SB 665 - creating the crime of stalking.

Senator Moran reported the Subcommittee on Criminal Law feels the language in SB 665 requires further work as
it does not address all of the concerns and problems. He requested additional time for the Subcommittee to work
on the bill. Chairman Winter agreed to the request and asked staff to consult with Matt Lynch, Research Assistant
to the Judicial Council, and return within ten days with language recommendations for SB 665.

SB 670 - providing for independent counsel.

Chairman Winter stated that the legislature needs to make clear in SB 670 that the appropriations for independent
counsel will be made by the legislature, subject to the regular legislative process.

Senator Yost spoke to SB 670 by stating that the issue that most concerned him is the ability to halt the
investigation process and to release the independent counsel. He strongly supports the separation of powers but is
concerned that the non-executive branches of government may have difficulty in bringing the investigation to a
conclusion.

Senator Moran moved to adopt the amendments to SB 670 recommended by the Subcommittee on Criminal Law.,

and to further conceptually amend by adding more explicit language to identify the appropriations process.
Senator Petty seconded the motion. The motion to amend carried.

Senator Moran moved to recommend SB 670 favorable for passage as amended. Senator Petty seconded the

motion. The motion carried.



CONTINUATION SHEET

MINUTES OF THE _SENATE COMMITTEE ON JUDICIARY

room 514-S __, Statehouse, at 10:05 a.m.on March 9 , 1992,

SB 743 - affidavits supporting arrest warrants open for public inspection.

It was noted by Jim Clark, Kansas County and District Attorneys Association, that the practice of public
inspection of affidavits already happens in eleven counties. He questioned whether or not affidavits are subject to
cross examination and concluded that, in his personal opinion, perhaps the affidavits should be available to the
press.
No motions were made and the Committee took no action on the bill.

SB 476 - traffic offense; juveniles prosecuted as adults.

Committee discussion ensued to clarify that SB 476 would not apply to DUI restrictions of K.S.A. 8-2117.

Senator Bond moved to recommend SB 476 favorable for passage. Senator Petty seconded the motion. The
motion carried.

The Committee turned its attention to SB 758, which was heard on this date.

Senator Bond moved to recommend SB 758 favorable for passage. Senator Rock seconded the motion. The
motion failed. No further motion arose on the bill.

SB 686- appeals from municipal courts.

Senator Moran moved to recommend SB 686 favorable for passage. Senator Petty seconded the motion. The
motion was announced as carried. A division was called with five supporting the motion and three against. The

motion carried.

SB 648 - creating the crime of abuse of power and authority conferred by a durable power of
attorney document.

Senator Moran moved to recommend SB 648 favorable for passage. As no second was made. the motion died for

lack of a second.

A balloon to SB 1634, from the Victims’ Rights Task Force, was distributed to the Committee for consideration
when the bill is addressed by the Committee. (ATTACHMENT 4)
SB 1634 - providing certain constitutional rights for victims of crimes

Having lost a quorum of the Committee, the meeting was adjourned at 11:18 a.m.
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March 9, 1992

Goodmorning Senators,

I, Linda Blackshere, resident of Overland Park, and grandmother,
come before you in opposition to Senate Bill #758, subsection (c).
The paramount clause found in subsection (a)--in the best interest
of the child--is all that is necessary regarding visitation

rights for grandparents in cases of third party adoptions.

Is it not traumatic enough for a child to lose its parents?

Must they also be deprived of two sets of supportive grandparents,
some of whom may have even helped raise the children as in my case?
Were I not able to adopt my grandchildren, then I would lose any
contact whatsoever per subsection (c). Think back to your grand-
parents--they are your past, your roots. Subsection (c) demands

a sharp surgical cut from the past for the child. 1In as much as
children think, feel, and love we can not treat them as adopt-a-
pets. They deserve more consideration as well as the grandparents.

For whose benefit is subsection (c)?
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Sassiom of 1091

SENATE BILL No. 447

By Committee on Judiciary

4-10
8 AN ACT enacting the Kansas criminally influenced and corrupt or-
9 ganizations act.
10
11 Be it enacted by the Legislature of the State of Kansas:
12 Section 1. hig—aot—gha - ER G  —E il
13 vt
14 Sec. 2. The purpose of this act is to curtail criminal activity and

This act shall be known and may be cited as the organized

T yAdd Jy  criminal activity act. -

15  lessen criminal activities¥%conomic and political power in the stafe
16 by establishing crimes and penalties and providing to law enforce-
17 ment and the victims of criminal activity new civil sanctions and
18 remedies.

19 Soe—3 the provisions of this act shall Le lilxprn[ly canstrued io

20

Add Ha word * sacial’

Add nws Sectien 3

> This act shall be part of and supplemental to the Kansas

21 Sec. 4§ As used in this act:
22 te}—"Alion-eorpeoration” means-g
23 B s -HHEHR R g 5—86 S pac
24  -of-theUnited-States—
25 (@) @] “attorney general” includes the attorney general, any duly
26  authorized assistant attorney general or any assistant to the attorney
27  general that the attorney general may require to assist with the
28  concurrence of the requirements of this act;
29 (b) ¢ “beneficial interest includes:
30 (1) The interest of a person as a beneficiary under a trust, in
31 which the trustee of the trust holds legal or recorded title to personal
32 or real property;
33 (2) the interest of a person as a beneficiary under any other trust
34 arrangement under which any other person holds legal or recorded
35 tille to personal or real property for the benefit of such person; or
36 (3) the interest of a person under any other form of express
37 fiduciary arrangement under which any other person holds legal or
38 recorded title to personal or real property for the benefit of such
person;

41
42 (d\jé)' “criminal activity” means engaging in, attempting to engage
43 in, conspiring to engage in or soliciting, coercing or intimidating

39
400 ] ol fo=ow ol I I | _}ndd n
this—aety

- criminal code.

by Coctu= Y Nothing in this act is intended to create a civil cause of

action or liability.
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“Conduct” means performing any activity, or pursuing any
purpose, of any enterprise and includes any such aclivity or pursuit
by any person or entity in any manner associated with, or employed

by, such enterprise at the highest as well as at the lowest levels

| thereof. . ) .

i



SB 447
2

any of Hhe crimes

I another person to engage in a violation of thisaety

2 (&) @ “criminal activity lien” means the notice as required by this
3 act;

1 (£ “criminal proceeding” means any criminal proceeding begun
5 under this act;

6 (§ (M7 “documentary material” means any books, documents, rec-
7 ords, writings, recordings or tangible things;

8 (WYM] “enterprise” includes any individual, sole proprictorship part-
9 nership, corporation, trust or other legal entity, or any union, as-
10 sociation or group of persons, associated in fact although not a legal
11 entity, and includes illicit as well as licit enterprises and govern-
12 mental as well as other entities;

13 () “innocent party” includes bona fide purchasers and victims;

14 (k) “pattern of criminal activity” mecans two or more occasions of
15 conduct, that: A/_f, W gl (GLerrstod
16 (1) Constitute criminal activity; " ]

17 (2) are related to the affairs of the enlerpn'se@/

ﬁkhéﬂ

18 (3) are not isolated; and
19 (4) are not so closely related to each other and connected in
20 point of time and place that they constitute a single event; and

21 where at least one of the occasions of conduct occurred after the
22  effective date of this act; and the last of the occasions of conduct
23 occurred within the statutory limits for criminal aclivity within the
24 state, excluding any period of imprisonment served by any person
25  engaging in the conduct, after a prior occasion of conduct;
26 () “pecuniary value” means:

27 (1) Anything of value in the form of money, a negotiable instru-
28 ment or a commercial interest, or anything else, the primary sig-
29 nificance of which is economic advantage; or

30 (2) any other property or service that has a value in excess of
31 $100;

32 (m) “person” means any individual or entity holding or capable
33 of holding a legal or beneficial interest in property;

34 (n) “personal property” includes any personal property, or any

35 interest in such personal property, or any right, including bank
36 account, debts, corporate stocks, patents or copyrights. Personal
37  property and beneficial interest in personal property shall be deemed
38  to be located where the trustee is, the personal property is, or the
39  instrument evidencing the right is;

40 (0) “principal” means a person who engages in conduct consti-
41  tuting a violation or who is legally accountable for the conduct of
42  another constituting a violation; and

43 "real property” means any real property or any interest in
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any felony offense that by such offense’s terms involves de-
ception or fraud or which one of such offense’s statutory elements
is an attempt to defraud,

N\H\\:\b tn this Act 15 (nYended ta cradle ‘)un;d\dn."
for acts HoX ave nat vidlaheis of Ao crimund laws
o€ e State of Ka~gas.

add naw sulsechian (i)

“Entity” means any individual, partnership, corporation, en-
terprise, association in fact, group or other organization, including
legal as well as illegal, governmental as well as nongovernmental,
and economic as well as noneconomic.
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(«l "prosecuting attorney" means the

Attorney General, any Assistant Attorneys
General, any County or District Attorney,
and Deputy or Assistant County or
District Attorney.

" (11

proce=ds means any advantage, property, or other
thing of value, of any kind and in any form, constituting the fruits
of, derived from, or traceable to, directly or indirectly, any violation

of subscction~a)}oar{b}-of section Zb. or to any commission

of any of the crimes listed in subsection (f of section # S .
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3

real property, including any lease of, or mortgage upon, real prop-
erty. Real property and bencficial interest in real property shall be
deemed to be located where the real property is located.

Sec. ﬁ." (a) -

P! ol . i
+—an t
@_H’_Mbl‘ﬂﬁy—pﬂt“" Lo-conspire or attempt ta violate,
56 1

20(5),(61 It is not unlawful for any person toi'Burchase securities on

the open market with intent to make an investment, and without
the intent of controlling or participating in the control of the issuer,
or of assisting another to do so, if the securities of the issuer held
by the purchaser, the members of such purchaser’s immediate family,
and such purchaser’s or their accomplices in any pattern of criminal
activity do not amount in the aggregate to 1% of the outstanding
securities of any one class and do not confer, either in law or in
fact, the %ower to elect one or more directors of the issuer.

Sec. 4.7 (a) Any person convicted of conduct constituting a vio-
lation of any provisions of this act shall be guilty of a class C felony.

(b) In lieu of the fine authorized by this act any person convicted
of conduct constituting a violation of this act, through which such
person derived pecuniary value, or by which such person caused
personal injury, not including pain and suffering, or property damage
or other loss, may be sentenced to pay a fine that does not exceed
three times the gross value gained or three times the gross loss
caused, whichever is greater, plus court costs and the costs of in-
vesligation and prosecution reasonably incurred, less the value of
any properly ordered forfeited under the provisions of this act. The
court having jurisdiction over the provisions of this act shall hold a
hearing to determine the fine to be assessed.

(c) Any person convicted of conduct constituting a violation of
any of the provisions of this act, shall be required to forfeit, according

othars To &ngage in
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(1) Kne Ginay L partrerpeca

(1)LﬂEatablish,sparticipate in oreconduct any of
the affairs of or pursue any purposes of any
enterprise,(or acquire or participate in any of the
profits of an enterpris;§é£hrough such person's

lon of (or aiding and abetting)of one or more
3 pattern of criminal activity;

(2) Acquire or maintain, directly or indirectly,
any interest in, or control of, any enterprise or
real property through a pattern o¢of criminal ac-
tivity;

(3) Use or invest, directly or indirectly, any
part of the proceeds derived, directly or indirec-
tly from a pattern of criminal activity 1in which
such person participated ag principal, or any
proceeds derived from the investment or use of any
of those proceeds, in the acqulisition of any title
to, or any right, interest or equity in, real prop-
erty or in the establisghment or operation of any
epterpriee;

(4) Conspire or attempt to violate, either
directly or through others, the pProvisions of

_this act.‘
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Q\{*Q*G:N\.S'Q- oF  Qriminal activit shall nat Ca sutne Tl
To the crimunal Geteituce Provsans Cantained herein .

U except that, if the most serious crime co tted is a class G felony or
higher, then each violation of-gshsectio (opwe=fb) shall be one class

higher than such most serious crime and if the most serious such
crime is a class A felony, then each such violation shall also be a

class A felony.
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.
to the procedures established herein, 1o the law enforcement agench® !

involved in the investigation of the violation, any real or personal
property used in the course of, intended for use in the course of,
derived from, or realized through conduct in violation of this aet,
including any property constituting an interest in or means of control
or influence over the enterprise involved in the conduct in violation
of this act or any properly constituting proceeds derived from the
conduct in violation of this act, including:

(1) Any position, office, appointment, tenure, commission or em-
ployment contract of any kind that such person acquired or main-
tained in violation of this act, or through which such person
conducted or participated in the conduct of the affairs of an enterprise
in violation of this act, or that afforded such person a source of
influence or control over the affairs of an enterprise that such person
exercised in violation of this act;

(2) any compensation, right or benefit derived from a position,
office, appointment, tenure, commission or employment contract de-
scribed in this act that accrued to such person during the occurrence
of conduct in violation of this act;

(3) any interest in, security of, claim against or property or con-
tractual right affording such person a source of influence or control
over the affairs of an enterprise that such person exercised in violation
of this act; or

(4) any amount payable or paid under any contract for goods or
services that was awarded or performed in violation of this act.

(d) A jud menlb‘cf‘ﬂjnﬁnal forfeiture may not be entered unless

the indictméntjor the information allegff l}!%extent of property

subject to forfeiture. If the indictmeht ome information alleges
that property is subject to criminal forfeiture a special verdict shall
be returned as to the extent of the property, if any, subject to the
forfeiture. When a verdict contains a finding of property subject to
a criminal forfeiture, a judgment of criminal forfeiture shall be
entered.
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am \G‘I‘\ or \'\{Q' M‘r\‘-\
1 (e)m’ Upon the filing of an indictment M the court, after a hearing
with respect to which any person who will be affected has been
given reasonable notice and opportunity to parlicipate, but at which
the usual rules of evidence shall not apply, may, based on the
indictmcnlf-bw\d-ﬂ a7 infov mothe -

(1) Enter a restraining order or injunction:

(2} require the execution of a satisfactory performance bond; or

(3) take any other action, including the appointment of a receiver,
that the investigating law enforcement agency shows by a prepon-
10 derance of the evidence is nccessary Lo preserve the reachability of

11 property subject to criminal ‘%rfeitgre. - vo Se cati,, ath
12 ()4 If no indictmentj‘mlg cen’ filed, mem ™

13 » in addition to the showing made in the hearing
14 otherwise specified by this act, shall similarly show that:

15 (1) There is probable cause to believe that the property with
16 respect to which the order is sought would, in the event of a con-
17 viction, be subject to criminal forfeiture under this act; and

18 (2) the requested order would not result in substantial and ir-
19 reparable harm or injury to the party against whom the order is to
20  be entered that outweighs the need to preserve the reachability of
21 the property.

22 No order so entered shall be effective for more than 90 days,
23 unless it is similarly extgzile by' the cgurt for good cause shown
24 or unless an indictmenty is Fetirned meg'i;‘g' at the property is

25  subject to forfeiture. . P .
26(4) ¢Hf Upon application by the |Mm
27  ageney—a temporary restraining order to preserve the reachability
28  of property subject to criminal forfeiture under this act may be
29 granted without notice to ny party, if; 5

30 (1) An indiclmenm&tﬁg\ that EJropem*lr? subject to criminal
31 forfeiture has been filed or if the court determines that there is
32 probable cause to believe that property with respect to which the
33 order is sought would, in the event of a conviction, be subject to
34 criminal forfeiture under this act;

EDG:I-QG!CHACJM

35 (2) the property is in the possession or control of the party against
36  whom the order is to be entered; and
37 (3) the court determines that the nature of the property is such

38 thatit can be concealed, disposed of or placed beyond the jurisdiction
39 of the court before any party may be heard in opposition.

“"\Qy

40 A temporary restraining order granted without notice to any party
41 under this act shall expire within such time, not to exceed 10 days, |
42 as the court fixes, unless extended for good cause shown, or unless i
43 the party against whom it is entered consents to an extension for a
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longer period. Il a temporary restraining order is granted under this
act without notice to any party, a hearing concerning the entry of
an order under this act shall be held at the carliest practicable time
and prior to the expiration of the temporary order.

(N5 Following the entry of a judgment that includes a fine or an
order of criminal forfeiture under this act, or both, the court may
enter a restraining order or injunction, require the execution of a
satisfactory performance bond, or take any other action, including
the appointment of a receiver, that the court deems proper to protect
the interests of the parties or an innocent party. .

(i)ﬁr)’ An order of criminal forfeiture entered under this act shall
authorize the investigating law enforcement agency to:seize the prop-
erty declared forfeited under this act upon such terms and conditions,
relating to the time and manrer of seizure, as the court shall deem
proper. The investigating law enforcement agency shall direct the
disposition of the property in accordance with the provisions of this
act.

()) 49 Fines collected under this act shall be applied to the costs
and expenses of investigation and prosecution, including costs of
resources and personnel incurred in investigation and prosecution.

(k & Criminal penalties and fines under this act are supplemental
and not mutually exclusive, except where designated, and shall not
preclude the application of any other criminal or civil remedy unde
this act or any other provision of law, Al <]

(m) In any settlement discussions or prior to the imposition of
any sentence under this act the court, in addition to any other
appropriate matter, shall vigorously advocate full and complete res-
litution to any aggrieved person, and the court, prior to the ac-
ceptance of a plea or after a verdict, but prior to the imposition of
any sentence under this act shall not consider any matter in miti-
gation until full and complete restitution has been duly affected or
a satisfactory explanation of why it is impractical has been made to
the court.

Ordering-any—defendant to_divest oneself of any interest in
el £—any }

BFHR:

3 H 1 ok
daIry Clltcllllldb, Ui amy - rear proporey

1))

- Any defendant ma be convicte of a
violation of subsection (a) (1), (a) (2) ,“‘cka%‘é“éé:‘”
i - 7 . One or more predicate
crimes, or any grouping of the above, and may
be sentenced for all consecutively, concur-
rently, or as otherwise provided by law.
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agency under subsection (a),_hased in whole or parl upon any matter

7. {f Notwithstanding any other provision of this seclion, any person
who has perfected a security interest in personal or real property
or a benelicial interest in personal or real property for the payment
of an enforceable debt or other similar obligation prior to the filing
of a criminal activity lien notice or—a lis_peadens in reference to
such property or interest may foreclose such interest as otherwise
provided by law. The foreclosure of such interest shall, insofar as it
is practicable, be made in such a fashion that such foreclosure will
not otherwise interfere with a forfeiture under this act.

0e-g4-2R D08 R-a-preoeseding e

Sec. 8. (a) The investigating law enforcement authority shall dis-
pose of all property ordered forfeited in any criminal proceeding
under this act as soon as feasible, making due provisions for the
rights of innocent persons by: i

(1) Public sale;

(2) transfer to a stale governmental agency for oflicial use;

(3) sale or transfer to an innocent person; or

(4) destruction, if the property is not needed for evidence in any
pending criminal or civil proceeding.

(b) Any interest in personal or real property not exercisable by,
or transferable for value by the law enforcement agency shall expire
and shall not revert to the defendant. No defendant or any person

acling in concert with such defendant or on such defendant’s behalf

shall be eligible to purchase forfeited property from the law en-
forcement agency.

(e) With respect to property ordered forfeited, fine imposed or
civil penalty imposed in any criminal ec_ciuil proceeding under this
act, the court may, upon petition of law enforcement authority or
any other person authorize:

e
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(1) The compromise of claims;

(2) the awarding of compensation to persons providing informa-
tion resulting in a forfeiture under this act;

(3) the granting of petitions for mitigation or remission of for-
feiture or fines, restore forfeited property or imposed fines to victims ,

(4) the taking of any other action to protect the rights of innocent
persons that is in the interest of justice and that is consistent with
the purposes of this act.

(d) The proceeds of any sale or other disposition of forfeited
property imposed under this act, whether by final judgment, set-
tlement or otherwise, shall be applied as follows:

(1) To the fees and costs of the forfeiture and sale, including
expenses ol seizure, maintenance and custody of the property pend-
ing the property’s disposition, advertising and court costs;

(2) to all costs and expenses of investigation and prosecution,
including costs of resources and personnel incurred in investigation
and prosecution; and

(3) the balance to the credit of the law enforcement authority in
such proportions as are represented by the costs and expenses of A
investigation and prosecution in the criminal activity invesligationﬂ
and prosecution fund established by section 9.

Sec. 9. (a) The proceeds of all forfeitures ordered or fines -or
oeivil-penalties imposed under this act shall be remitted to the state
treasurer for deposit in the state treasury and credit to the criminal
aclivity investigation and prosecution fund of the law enforcement
agency conducting the investigation or making application pursuant
to this act.

(b) There is hereby established in the state treasury the criminal
activity investigation and prosecution fund. Moneys in the criminal
aclivity investigation and prosecution fund shall be used for the costs
and expenses of investigation and prosecution, imi
—or—eivilly, of conduct made unlawful by this act, including costs of
resources and personnel.

Sec. ]O.S (a)hUQc‘m the institution of an cn'l}r:inal vt
- S a - =Ty DI
Oeedrrrgar-aotron under this act, the lﬁ%&m

or at any time during the pendency of the proceeding may file in
the official records of any one or more counties a criminal activity
lien notice. No filing fee or other charge shall be required as a
condition for filing the criminal activity lien notice, and the clerk of
the court, upon the presentation of a criminal activity lien notice,
shall immediately record such lien in the official records. Vi
(b) The criminal activity lien notice shall be signed by the lawe

)




-
SO @1 DU b L P b

Sl B 00 L0 W L) L L L)L NI B N RO RO RO DO BD 1O DO e e e b i
Em»—ccooo-qmm.num»—cwoo-qmmamm_omm:mazum_

SB 447
11
Pwtw‘r\;s '-‘L“Q‘*\AQ(
enforeement—authority— The notice shall be in such form as the
attorney general prescribes and shall set forth the following
information: orecunu
(1) The name of the person against whom the criminal er—eivil

Pm@@djﬂg—mo% has been brought. In its discretion, the 4aw-
Sgeafv ‘H'\*wﬁ . & £ i ; s
m}_nm)r may name in the criminal activity lien notice

any other aliases, names or fictitious names under which the person
; 4 i o ety
may be known. In its discretion, th may

name in the criminal activity lien notice any corporation, partnership
or other entity that is either controlled by or entircly owned by the
erson; .
’ (2) if known to the pechecy afle rorks s the current res-
idence and business addresses of the person named in the criminal
activity lien notice and of the other names set forth in the criminal
activity lien notice;
(3) areference to the criminal eroivil proceeding ersetion stating
that a proceeding under this act has been brought against the person
named in the criminal activity lien notice, the name of the court

where the proceeding or action has been brought and, if known to

the lﬂ%m% at the time of filing the criminal

activity lien notice, the case number of the proceeding or action;
(4) a statement that the notice is being filed pursuant to this act;

and seuhr, atharng
(5) the name and address of the M filing

the criminal activity lien notice and the name of the individual
signing the criminal activity lien notice.

A criminal activity lien notice shall apply only to one person and,
lo the extent applicable, any aliases, fictitious names or other names,
including names of corporations, partnerships or other entities, to
the extent permitted in this section. A separate criminal activity lien

notice shall be ﬁlg‘ J;g[‘any other person against whom the law—
FebrRent o defires to file a criminal activity lien notice

under this sec o tes ot - .

(c) The > as soon as praclicable after
the filing of each criminal activity lien notice, shall furnish to the
person named in the notice by certified mail, return receipt re-
quested, to the last known business or residential address, either a
copy of the recorded notice or a copy of the notice with a notation
on it of the_court in \\ﬂlich lh(j‘énolice has been recorded. The failure

tas a vty fna( 5 i
of the o furmmish a copy of the notice
under this section shall not invalidate or otherwise affect the nolice.

(d) The filing of a criminal activity lien notice creales, from the
time of the filing, a lien in favor of the lienholder on the following
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property of the person named in the notice and against any other
names set forth in the notice:

(1) Any personal or real property situated in the county where
the notice is filed then or thereafter owned by the person or under
any of the names; and

(2) any beneficial interest in it located in the county where the
notice is filed then or thereafter owned by the person or under any
of the names.

The lien shall commence and attach as of the time of filing of the
criminal activity lien notice and shall continue thereafter until ex-
piralion, termination or release. The lien created in favor of the
lienholder shall be superior and prior to the interest of any other
person in the person or real property or beneficial interest in it, if
the interest is acquired subsequent to the filing of the notice.

(e) In conjunction idlm-ﬁww the €l
umm% sthekity mayRlo without—prior ooust

M—W_ﬁs_pnndnnr undax ll-.g ?rgn.in’nnc QI stale Ia"g

property or g beneficial interest in such r

ment-of !‘n!-rn;l‘lira; and

--------- iy may name as defendants, in addition to the
person named in the notice, any person acquiring an interest in the
personal or real property or beneficial interest in such personal or
real property subsequent to the filing of the notice. If a judgment
of forfeiture is entered in the proceeding or action in favor of the
plaintiff, the interest of any person in the property that was acquired
subsequent to the filing of the notice and judgment of forfeiture
shall be subject to the notice and judgment of forfeiture.

() Upon the entry of a final judgment of forfeiture in favor of
the plaintifl, the title to the forfeited property shall:

(1) In the case of real property, or a beneficial interest in such
real property, relate back to the date of filing of the criminal activity
lien notice in the official records of the county where the real prop-
erty or a beneficial interest in such real property is located: and if
no criminal activity lien notice is filed, then to the date of the filing
of any notice of lis pendens under subsection () in the official records

of the county where the real property or a beneficial interest in such !

real property is located; and, il no criminal activity lien notice or'.
notice of lis pendens is filed, then to the date of recording of the

1 . ired A
. . . 1}\\
%]Jmmmm!m_ﬁlmg of the lis pendens shall take the interect)
& 8 >

_prhng ar action and any :uhcnqnpnl judg

, the mﬂh

of an wmdichant 4 l:.ﬁw\r\m{\ &ngk\:\:) vl Qfeidyce .
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final judgment of forfeiture in the official records of the county where
the real property or a beneficial interest in such real property is
located; and

{2) in the case of personal property or a beneficial interest in
such personal property, relate back to the date the personal property
or the beneficial interest in it was seized by the law enforcement
agency, or the date of filing of a criminal activity lien notice in the
official records of the county where the personal property or a ben-
elicial interest in such personal property is located, but if the prop-
erty was not seized or no criminal activity lien notice was filed, then
to the date of the recording of the final judgment of forfeiture in
the official records of the court where the personal property or a
benelicial interest in such personal property is located.

) a4y If personal or real property or a beneficial interest in such

personal or real property subject to forfeiture is conveyed, alienated
or otherwise disposed of after the filing of a criminal activity licn
notice or-after—the—filingofa—civitproceeding—of-ection or criminal
proceeding, whichever is earlier, the court may treat such convey-
ance, alienation or disposition as a fraudulent and preferential
conveyance.

37(L) @ A trustee, who acquires actual knowledge that a criminal ac-

38
39
40
41
12
43

tivity lien notice or a eivil-preseeding or action-ercriminal proceeding

has been filed against any person for whom the trustee holds legal
or recorded litle to personal or real property, shall immediately
furnish 1o the law enforcement authority the following:
(1) The name and address of the person, as known to the trustee;
(2) the names and addresses, as known to the trustee, of all other
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persons for whose benefit the trustee holds title to the personal or
real property; and

a q“\‘-\ Qi‘h‘(h;
(3) if requested by the Mﬂﬂtﬁuﬁw{a copy of the

trust agreement or other instrument under which the trustee holds
legal or record title to the personal or real property. Any—trustee

seletion—of-this-scts

property for which a _criminal activity lien notice has heen filed at

11 _or real property is located ngming a-person who holds a beneficial

12 _inlerest in pn-—rnngl or real property, if the Lrustee has actual notice
r

13 P st .
14 [lorcement authority for the greater of:

15 He—amount—olproeceeds—ressived en
16 named in-the oriminal aotivity lien—notice—as—a result_of the translor

17 —or-eonveyeneor—

18

21

(9;—4}}6—01;?‘“..;..5‘.& of p:-ernnnrll.‘ received h¥ the trustee as a resul
the—transfer—e e b Hie—porse

tlle

27  trustee’s liability shall not exceed the amount of the proceeds held

28 for 3O !ulls &5 {.Lm Proee “15 are_held h}.r the toustiee.

29 (i) The filing of a criminal activity lien notice shall not constitute

30 a

lien on the recorded title to personal or real property as owned

31 by the trustee except to the extent the trustee is named in the

32 criminal activity lien notice.

g

i g S soseding cour—aaains

35 £ Iy it hall ol | titlad & i Ligads
craurtemrentauthority —snatatsobde—entttHed toreecover mvestigative

36 4 o | Y £ ~ J4 L +L 1 L + e .l
PR AU ARToITY e memrred by the—taw—enforcementauther ny:

37 (J‘\(l)f' The filing of a criminal activity lien notice shall not affect the
38  use to which personal or real property or a beneficial interest in it
39 owned by the person named in the criminal activity lien may be
40  put or the right of the person to receive any eveils, rents or other

41  proceeds resulting from the use and ownership, but not the sale, of

42
43 (x

e property, until a judgment of forfciture is entered. [J
(1) The provisions of this section shall not apply to any trans-
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I fer or conveyance by a trustee under a court order, unless the court
2 order is entered in an action between the trustee and the beneliciary.
3 (2) Unless the trustee has actual knowledge that a person owning
4 a beneficial interest in the trust is named in a criminal activity lien
5 notice or is otherwise a defendant in a civil proceeding or action,
6 this section shall not apply to:
7 (A) Any conveyance by a trustee required under the terms of
8 any trust agreement, where trust agreement is a matler of public
9 record prior to the filing of any criminal aclivity lien notice; or
10 (B) any transfer or conveyance by a trustee to all of the persons
11 who own a beneficial interest in the trust.
12 () fF The term of a criminal activity lien notice shall be for a period
13 of six years from the date of filing unless a renewal criminal activity
14 lien notice has been filed by the law enforcement authority and, in
15 such case, the term of the renewal lien notice shall be for a period
16  of six years from the date of this filing. The law enforcement authority
17 shall be entitled to only one renewal of the criminal activity lien
18  notice. cracobie allsrne
19 (w)ley The ity filing the criminal activity lien
notice may release in whole or in part any criminal activity lien
notice or may release any personal or real property or beneficial
22  interest in such personal or real property from the criminal activity
23 lien notice upon such terms and conditions as such authority may
24 determine. Any release of a criminal activity lien notice executed
25 by the law enforcement authority may be filed in the official records
26 of any court. No charge or fee shall be imposed for the filing of any
27 release of a criminal activity lien notice.
28 (hw ivil-proceeding—or—action
29 2 DS i ,..'.."! 0 :.:: B8R H O P ety OWHhres
31 in the criminal proceeding of the person named in the criminal
32 activity lien notice or the dismissal of the criminal proceeding shall
33  terminate the criminal activity lien notice and, in such case, the
34 filing of the criminal activity lien notice shall have no effect. Ha
35 MW%M%MW
36 eeedinghasbeendismissed or the person named in the criminal
37 “Whm‘mhm—bmmrmd—m-&e—emng_medmﬁ
38 re—erminal—eotivi ien—notise—shall -continue [k S5 io
39  the—sivil proceeding.
40 (0) (g If no criminal or eivil-precceding or action under this act is
41 then pending against the person named in a criminal activity lien

Al

J
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notice, any person named in a criminal activity lien notice may

institute an action against the law-—enforcement-authority filing the
Prms.ll.cq'h\‘cj dﬂdfnq\/
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notice, in the jurisdiction where the notice has been filed, secking
a release or extinguishment of the notice and, in such case:

(1) The court, upon the motion of the person, shall immediately
enter an order setting a date for hearing, which date shall be not
less than five nor more than 10 days after the suit has been filed,
and the order along with a copy of the complaint shall be served
on the law enforcement authority within three days after the insti-
tution of the suit. At the hearing, the court shall take evidence on
the issue of whether any personal or real property or beneficial
interest in it owned by such person is covered by the criminal activity
lien notice or otherwise is subject to forfeiture under this act and,
if such person shows by the preponderance of the evidence that the
criminal activity lien notice is not applicable to such person or that
any personal or real property or beneficial interest in such personal
or real property owned by such person is not subject to forfeiture
under this act, the court shall enter a judgment extinguishing the
criminal activity lien notice or releasing the personal or real property
or beneficial interest in such personal or real property from the
criminal activity lien notice;

(2) the court shall immediately enter its order releasing from the
criminal activity lien notice any specific personal or real property or
benelficial interest in such personal or real property, if a sale of the
personal or real property or beneficial interest in such personal or
real property is pending and the filing of the notice prevents the
sale of the property or interest, but the proceeds resulting from the
sale of the personal or real property or beneficial interest in such
personal or real property shall be deposited into the registry of the
court, subject to the further order of the court; and

(3) at the hearing set forth in subsection ,@‘(l), the court may
release from the criminal aclivity lien notice any personal or real
property or beneficial interest in such personal or real property upon
the posting by such person of such security as is equal to the value
of the personal or real property or beneficial interest in such personal
or real property owned by such person.

(5 In the event g aiuil co. L
L) 3 o8 A—ohvilpr 4

named in a criminal :mliuily lien notice, the court upon mation |'\U,_

_ﬂﬂ.)l_pﬂlf.'iﬂnaj_ﬂz real prnppriy in this state shall h:up_

: B, A gmant sl Liof TS oy N I b
HrerpErSTir Tty Erant—the-rettet—settorth Tt —scetron.

prior Lo ac-
L3

A—and—sha ratRtatn—eontnueus P -_»;;:_-- any

yearthereafler in which tha personal or real property ic oumead [,y
e r L 4
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1

2

3

4

S5

6

7 . mey—bo—served;—shall_file o statemont in wiiting with the
8 —g{ﬁﬂaj_ﬂeeephng the-appointment as registered agent simullaneansly
9 —with-being-designated.

10 (*M‘WMM_M%HMHM
11 T famuary—t-and-no-tater-thenJuly 1 of-each-year,a sworm report
12 i i i :

13 (_!_’L The name ol tha alien corporation;

14 ~42)—the street address of the principal office of the alien
15 —corporation;

16 3)—the—names—and-street-addresses_of each_officer and-sach-di-
17 rector—of-the—slien—corporation:

18 4 he—namosand strootaddre . ; -
19 fegiﬂeﬂ?d*&mee—of—l}w—ahen_eeppmon;
20 {5)}—the signature—of the oorporate—president, vice president, sec-

,21 '!‘:_ 8 5EeFatar B easure f ;'-': . I e—feedurae Or

22 theTeportasof-theday immediately preceding filing of the repart.
23 ( i i rt
24 filed-and-a fee of $20 plus the past year's fee for a Jale filing.
95 (e)—The—official shall record the status of any alien_corparation
26 i i i i tipn.

27 fﬂ*—Eﬂeh—ahe-.‘. eorporation that fails to file 2 report as rFr:llil’f‘d
28 : i 5 i ; ;
29

30

31

32

33 i by this
34 “seetion-shall-be—selolyforthe purpoeses—of this act and shall nat be
J5 —used-as-a-determination of whather the corporatian is actually dni%c’r
36 business—in—thisstate,—_

37 Sec. 327|l (a) Whenever any person has engaged in, is engaging
38 in or is about to engage in any conduct constituting a violation of
39 any of the provisions of section 5, the attorney general may conduct
40  an investigation of the conduct. The attorney general is authorized
41  before the commencement of any eidl-er criminal proceeding o

142  astien under this act to subpoena witnesses, compel their altendance,

43 examine them under oath or require the production of any books,

- 11
e
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documents, records, writings, recordings or tangible things.

(b) Service of subpocena of the attorney general under this section
may be made by:

(1) Delivery of a duly executed copy of the subpoena to the
person served, or if a person is not a natural person, to the principal
place of business of the person to be served; or

(2) mailing by certified mail, return receipt requested, a duly
exccuted copy of the subpoena addressed to the person to be served
at such person’s principal place of business in this state or, i the
person has no place of business in this state of such person’s principal
place of business.

{c) any subpoena issued by the attorney general under this section
shall contain the following information:

(1) The nature of the conduct constituting the alleged violation
that is under investigation and the provision of law applicable to
such violation;

(2) the date, not less than 10 days from the date of service of
the subpoena, and place where the person is required to appear or
produce documentary material in such person’s possession, custody
or control; and

(3) a description by class of any documentary material required
to be produced that indicates the material demanded.

(d) When documentary material is demanded by subpoena, the
subpoena shall not:

(1) Contain any requirement that would be unreasonable or im-
proper if contained in a subpoena duces tecum issued by a court of
this state; or

(2) require the disclosure of any documentary material that would
be privileged, or that for any other reason would not be required
by a subpoena duces tecum issued by a court of this state.

(e) The production of documentary material in response to a
subpoena served under this section shall be made under a swom
certificate,” in such form as the subpocna designates, by a sworn
certificate, if a natural person, to whom the demand is directed or,
if not a natural person, by a person having knowledge of the facts
and circumstances relating to the production, to the effect that all
of the documentary material required by the demand and in the
possession, custody or control of the person to whom the demand
is directed has been produced and made available to the custodian.

() The attorney general may require the production under this
section of documentary material prior to the taking of any testimony
of the person subpoenaed. The required documentary material shall
be made available for inspection or copying during normal business
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hours at the principal place of business of the person served, or al
such other time and place as may be agreed upon by the person
served and the attorney general.

(8) The examination of all witnesses under this section shall be
conducted by the attorney general before an officer authorized to
administer oaths in this state. The testimony shall be taken steno-
graphically or by a sound recording device and shall be transcribed.
The attorney general shall exclude from the place where the ex-
amination is held all persons except the person being examined, such
person’s counsel, the officer before whom the testimony is to be
taken, and any stenographer taking such testimony. Any person com-
pelled to appear under a demand for oral testimony under this act
may be accompanied, represented and advised by counsel. The ex-
amination shall be conducted in a manner consistent with the rules
of this state dealing with the taking of depositions.

(h) While in the possession of the attorney general and under
such reasonable terms and conditions as the attorney general shall
prescribe:

(1) Documentary material shall be available for examination by
the person who produced the material or by any duly authorized
representative of the person; and

(2) transcripts of oral testimony shall be available for examinatian
by the person who produced such testimony, or such person’s
counsel.

Except as otherwise provided in this section, no documentary
material, transcripts, oral testimony or copies of the foregoing, in
the possession of the attomey general shall be available for exami-
nation by any individual other than another law enforcement official
without the consent of the person who produced the material or
transcript.

(i) No person served with a subpoena by the attorney general
under this section shall be paid the same fees and mileage as paid
witnesses in the courl of this state.

(i) No person shall, with intent to avoid, evade, prevent or ob-
struct compliance in whole or in part by any person with any duly
served subpoena of the attormey general under this section, know-
ingly remove from any place, conceal, withhold, destroy, mutilate,
alter or by any other mecans falsify any documentary material that
is the subject of the subpoena. The attorney general shall investigate
suspected violations of this section and shall commence and try all
prosecutions under this section.

(k) In the event a wilness served with a subpoena by the attorney
general under this section fails or refuses to appear or to produce

-
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documentary material as provided by the subpoena, or to give tes-
timony relevant or material to the investigation, the attorney general
may petition the court, of the county where the witness resides, for
an order requiring the witness to attend and to testify or to produce
the documentary material. Any failure or refusal by the witness to
obey an order of the court may be punishable by the court as
contempt.

Sec. 43 a) If a person is or may be called to produce evidence
al a hearing or trial under this act or at an investigation brought by
the attorney general under section 12 the court for the judicial district
in which the hearing, trial or investigation is or may be held, upon
certification in writing of a request of the law enforcement authority
for the judicial district, or any person in a hearing or trial, shall
issue an order, ex parte or after a hearing, requiring the person lo
produce evidence, notwithstanding such person’s refusal to do so on

the basis of privilege against sgl incrimjnation.
(1) The lewPolli&moah "tE:;H'ty may certify il\_‘wﬁlin A re-
ar :
quest for an ex parte order under this section if in me‘—oueﬁonty-c

judgment:

(1) The production of the evidence may be necessary to the public
interest; and

(2) the person has refused or is likely to refuse to produce evi-
dence on the basis of such person’s privilege against self-
incrimination.
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information—on—the basis of such Pﬂrrnn.l: nriuilpgp against self.in-
r L=

imination: and

A‘L'l) no nl\}pr\ﬁnn to_the order is made "\‘\’r the law enforcement

(e sj,d')’ If a person refuses, on the basis of such person’s privilege

against scll-incrimination, to produce evidence in any proceeding
described in this section, and the presiding officer informs the person
of an order issued under this section, the person may not refuse to
comply with the order on the basis of such person’s privilege against
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sell-incrimination. If the person refuses to comply with the order,
such person may be punished by the court issuing an order for
contempl.

(e) The production of evidence compelled by order issued under
this section, and any information directly or indirectly derived from
such evidence, may not be used against the person in a subsequent
criminal case, excepl in a proseculion for perjury, false swearing, or
an offense otherwise involving a failure to comply with the order.

Seo—14. The attomey general may bring a civil proceeding or

Sec. JSI%If any provision of this act or the application of it to
any Person or circumstance is held to be invalid or unconstitutional,
it shall be conclusively presumed that the legislature would have
enacted the remainder of this act without such invalid or unconsti-
tutional provision.

Sec. ﬂ’.]éThis act shall take effect and be in force from and after
its publicationin the statute book.
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Session of 1892

SENATE BILL No. 685
By Committee on Judiciary
2-17

AN ACT concerning the Kansas consumer protection act; relating to
telemarketing fraud; amending K.S.A. 1991 Supp. 50-672, 50-673
and 50-675 and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 1991 Supp. 50-672 is hereby amended to read
as follows: 50-672. (a) Any verbal agreement made by a consumer
to purchase any goods or services from a telemarketer shall not be
considered valid and legally binding unless the telemarketer receives
from the consumer a signed eentraet confirmation that discloses in
full the terms of the sale agreed upon.

(b) The eentraet confirmation shall include, but is not limited
to, the following information:

(1) The name; address; and telephone mumber of the
telemarketer;

(2) the address and telephone number at which personal or voice
contact with an employee or agent of the telemarketer can be made
during normal business hours;

(3) a list of all prices or fees being requested, including any
handling, shipping, delivery, or other charges;

{3} 4 the date of the transaction;

{4} (5) a detailed description of the goods or services being sold;

{5} (6) a duplicate copy with the complete information as pre-
sented in the original eentraet confirmation, to be retained by the
consumer as proof of the terms of the agreement to purchase; and

{6} (7) in a type size of a minimum of twelve points, in a space
immediately preceding the space allotted for the consumer signature,
the following statement:

“YOU ARE NOT OBLIGATED TO PAY ANY MONEY UNLESS
YOU SIGN THIS CONTRAGCT CONFIRMATION AND RETURN
IT TO THE SELLER.”

() A telemarketer may not make or submit any charge to the
consumer’s credit card account until the telemarketer has received
from the consumer an original copy of a eemtraet confirmation,
signed by the consumer, that complies with this section. Any mer-
chandise sent or services provided without such written eontraet

iy

7

. 17 -~
Z-" ';Lb_&(_?i‘a_:é,{,u —r/é:':éfwf/;—-r/./.{&_'é_f
“7 /

N / 7 & -~y
F il 7 /FFL

(Pt itrmni <3 ”



© 00 -1 UL i G DD =

COCOMNMMNMPMNMIMNMIN PO DO DD b= = et b et e et e i e

43

S 085
2

confirmation shall be considered as unsolicited goods subject to the
provisions of K.S.A. 50-617; and amendments thereto.

(d) No consumer shall be held liable for payment for any good
or service provided by a telemarketer unless such telemarketer has
first received the written consent of the consumer in the form of a
eentraet confirmation as defined in this section.

(e) In the event that the consumer sends payment to the tele-
marketer in the form of a personal check, cash money, or any other
form of payment other than credit card without having included a
signed copy of such eentraet confirmation, the consumer shall have
the right to choose at any time to cancel the sale by notifying the
telemarketer in writing, provided the consumer returns to the te-
lemarketer the goods sold in substantially the same condition as when
they were received by the consumer. A telemarketer that has re-
ceived such notice to cancel from a consumer shall then, within 10
business days of the receipt of such notice:

(1) Refund all payments made, including any down payment
made under the agreement;

(2) return any goods or property traded in to the seller on account

of or in contemplation of the agreement, in substantially the same -

condition as when received by the telemarketer; and

(3) take any action necessary or appropriate to terminate promptly
any security interest created in connection with the agreement.

Sec. 2. K.S.A. 1991 Supp. 50-673 is hereby amended to read as
follows: 50-673. The provisions of K.S.A. 1991 Supp. 50-671 through
50-674 and amendments thereto do not apply to a transaction:

(a) That has been made in accordance with prior negotiations in
the course of a visit by the consumer to a merchant operating a
business establishment that has a fixed permanent location and where
consumer goods or services are displayed or offered for sale on a
continuing basis;

(b) in which the business establishment making the solicitation
has made a prior sale to the consumer or has a clear, preexisting
business relationship with the consumer, provided that relationship
resulted in the consumer becoming aware of the full name, business
address and phone number of the establishment;

(c) in which the consumer purchases goods or services pursuant
to an examination of a television, radio, or print advertisement or
a sample, brochure, catalogue, or other mailing material of the te-
lemarketer that contains:

(I) The name, address, and telephone number of the
telemarketer;

(2) a full description of the goods or services being sold along
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with a list of all prices or fees being requested, including any han-

. dling, shipping, or delivery charges; and -

(3) any limitations or restrictions that apply to the ofler; or
(d) in which the consumer 4s—initlally—solicited-by-pesteard-or

-other-written—notice—sent—through—the—matl-and-sueh-postcard—or

other-written-netics-states-that-the-consumer may obtain a full refund
for the return of undamaged and unused goods or a cancellation of
services notice to the seller within seven days after receipt by the
consumer, and the seller will process the refund within 30 days after
receipt of the returned merchandise by the consumer or the refund
for any services not performed or a pro rata refund for any services
not yet performed for the consumers<

rsect ion,

Sec. 3. K.S.A.'1091 Supp. 50-675 is hereby amended to read as
follows: 50-675. (a) This act shall be part of and supplemental to the
Kansas consumer protection act.

(b)—Any-attempt-to-colleot-a-fee;-or-enforee-e-credit-card-charge

-or-iransaction-s-an-unconscionable-act within-the-meaning-of K.S.A.

50-637-ard-amendments_thereto.

$ec. 4. K.S.A. 1091 Supp. 50-672, 50-673 and 50-675 are hereby
repealed. - “ e B 8

Sec. 5. This act shall take effect and be in force from and alter
its publication in the statute book.

—(b)

be disclosed to the consumer orally by
telephone or in writing with advertising,
promotional material or with delivery of the
product or service, The words "satisfaction
guaranteed," "free inspection,” '"no risk
guarantee" or similar words and phrases meet
the requirements of this act,

(e) Any telemarketer who, pursuant to this
" is exempted from K.S,A, 1991 Supp.
50-671 through 50--674 and amendments thereto,

— The review, return, and refund privilege shall

impliedly warrants Lhe goods or property to be
satislactory to the consumer to the extent that

~ the consumer shall have the right to choose at

PR any time to cancel the sale by notifyving the

* telemarketer in writing, provided the con-

sumer returns to the telemarketer the goods

sold in substantially the same condition as

when theyv were received by the consumer. A

telemarketer that has received such notice to

cancel from a consumer shall then, within 10
business days of the receipt of such notice:

(1) Refund all payments made, including

any down payment made under the agreement:

(2) return any goods or property traded in

to the seller on account of or in contemplation

of the agreement, in substantially the same

condition as when received by the telemar-

keter; and

(3) take anv action necessary or appropriate

to terminate promptly any security interest
created in connection with the agreement.

Any attempt to collect a fee, or enforce

a credit card charge or transaction or any refusal

to make a refund to the consumer in violation
of this act is an unconscionable act

within the meaning of K,S,A., 50-627 and
amendments thereto.
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Session of 1992

Senate Concurrent Resolution No. 1634
By Committee on Judiciary

2-6

A PROPOSITION to amend article 15 of the constitution of the state
of Kansas by adding a new section thereto, prescribing certain
rights for victims of crime.

Be it resolved by the Legislature of the State of Kansas, two-thirds
of the members elected (or appointed) and qualified to the Senate
and two-thirds of the members elected (or appointed) and qualified
to the House of Representatives concurring therein:

Section 1. The following proposition to amend the constilution
of the state of Kansas shall be submitted to the qualified electors of
the state for their approval or rejection: Article 15 of the constitution
of the state of Kansas is amended by adding a new section thereto
to read as follows:

%his balloon version would be acceptable
by the Attorney General and his Victims
. Rights Task Force,

“§ 15. Victims’ rights. (a) Victims of crime shall be entitled to

~ las defined by law

certain basic rights, including the right to be informed of,/to be

land

present at,'and to-be- heard-at all-eritieal-stages of the criminal

‘public hearings, as defined by law,

justice process,! to the extent that these rights do not Interfere
with the constitutional rights of the accused.

“(b) Nothing in this section shall be construed as creating a
cause of action for money damages against the state, a county, a
municipality, or any of the agencies, instrumentalities, or em-
ployees thereof .provided that the- legislature-mays by-statutory
SmTnent; Teverse, modify -or supersede—any -judicial deeision—or
nrle“Hrismg-frmn"any"tmrse-ni;actiorr-bmrg%mrsuaﬁt—to—&ﬁs
sectionT

“(c) Nothing in this section shall be construed to authorize a
court to set aside or to void a finding of guilt, or an acceptance
of a plea of guilty in any criminal case.”

Sec. 2. The following statement shall be printed on the ballot
with the amendment as a whole:

“Explanatory statement: This amendment would prescribe that
victims of crime would be guaranteed certain basic rights during
the criminal justice process as long as they do not interfere with
the constitutional rights of the accused. Such rights include the
right to be informed, be present and be heard at all stages of
the criminal justice process. This amendment does not provide

and to be heard at sentencing or at any
other time deemed appropriate by
the court,
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or create a cause of action for money damages against the state,

a county, a municipality or any agency, instrumentality or em-

ployee thereof nor does this amendment authorize a court to set

aside or void a finding of guilt or an acceptance of a plea of guilty
in any criminal case.

“A vote for this amendment would guarantee certain basic rights
for victims of crime as long as such rights do not interfere with
the rights of the accused.

“A vote against this amendment would continue the present
situation where victims of crime are not provided certain specific
guaranteed constitutional rights.”

Sec. 3. This resolution, if approved by twe-thirds of the members
elected (or appointed) and qualified to the senate and two-thirds of
the members elected (or appointed) and qualified to the house of
representatives, shall be entered on the journals, together with the
yeas and nays. The secretary of state shall cause this resolution to
be published as provided by law and shall cause the proposed amend-
ment to be submitted to the electors of the state at the general
election in the year 1992 unless a special election is called at a
sooner date by concurrent resolution of the legislature, in which
case it shall be submitted to the electors of the state at the special
election.



