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MINUTES OF THE ___ SENATE _ COMMITTEE ON JUDICIARY
The meeting was called to order by Chairperson Senator Wint Winter Jr. at
5:00 a.m. on April 29, 1992 in room 531-N of the Capitol.

All members were present except:
Senators Yost, Feleciano, Gaines, and Oleen, who were excused.

Committee staff present:
Mike Heim, Legislative Research Department
Judy Crapser, Secretary to the Committee

Conferees appearing before the committee:

Gary McAllister, Kansas Trial Lawyers Association

Dale Klima, Great Bend

Mary P. Lederer, Lenexa

Ron William, Kansas Association of Defense Counsel

Carl William, Straight Line Manufacturing

Dwight Benninga, Hutchinson Wil-Rich Manufacturing Co.
Randy Schlitter, Rans Company

Harry Craig, Martin Tractor Company, Inc.

Chris Durkin, Bendix-King Corp.

Judy Krueger, Regional Advocate of the US Small Business Administration
Pat Barnes, Kansas Motor Car Dealers Association

Bob Corkins, Kansas Chamber of Commerce and Industry
Brad Smoot, Kansas Civil Law Forum

Chairman Winter called the meeting to order by opening the hearing for HB 3054.
HB 3054 - Sub for HB 3054: statute of limitations on product liability claims.

Gary McAllister, Kansas Trial Lawyers Association, presented testimony in support of HB 3054.
ATTACHMENT 1)

Written testimony from Ted Hayden, City of Sabetha, in support of HB 3054 was presented to the Committee by
Mr. McAllister. (ATTACHMENT 2)

Dale Klima, Great Bend, testified in support of HB 3054. (ATTACHMENT 3)
Mary P. Lederer, Lenexa, spoke in support of HB 3054. (ATTACHMENT 4)

Ron Williams, Kansas Association of Defense Counsel, addressed the Committee in opposition to HB 3054. He
expressed his opinion that after spending the majority of his career addressing product liability issues, the viability
of a product over an extended period of time has less to do with the integrity of the product than with the
appropriate maintenance of that product. He stressed that increasing the statute of repose would penalize Kansas
small manufacturers for doing business in Kansas, adding an additional economic hardship on these small
businessmen.

Mr. Williams continued by stating his belief that K.S.A. 60-3301, et seq., are complicated enough as they
currently stand and would, in any case, be sufficient to address the current silicon implant problems. He
concluded by stressing that no one can predict what decision the Supreme Court might promulgate on the implant
issue, and passing HB 3054 would be an error in overkill.

Carl William, Straight Line Manufacturing, testified in opposition to HB 3054. (ATTACHMENT 5)

Dwight Benninga, Hutchinson Wil-Rich Manufacturing Co., spoke in opposition to HB 3054.
(ATTACHMENT 6)

Randy Schlitter, Rans Company, spoke in opposition to HB 3054. He stated that they, as a small aircraft
company, do business with foreign companies and are frequently embarrassed by the foreign impression of
America’s litigious propensities. He stated that his company and their customers take pride in living with risks
and strongly oppose the measures in HB 3054.

Harry Craig, Martin Tractor Company, Inc., testified in opposition to HB 3054. (ATTACHMENT 7)

Unless specifically noted, the individual remarks recorded herein have not

been transcribed verbatim. Individual remarks as reported berein have not

been submitted to the individuals appearmg before the committes for editing 1
or corrections.



CONTINUATION SHEET

MINUTES OF THE _SENATE COMMITTEE ON JUDICIARY

room 531-N___, Statehouse, at 9:00 a.m. on April 29 , 1992,

Chris Durkin, Bendix-King Corp., spoke on behalf of King Radio of Olathe in opposition to HB 3054. He
expressed his agreement with the comments previously presented in opposition to the measure being heard.

Judy Krueger, Regional Advocate of the US Small Business Administration, presented testimony in opposition to
HB 3054. (ATTACHMENT 8) Copies of Ms. Krueger’s previous communications, which included a summary
of various other states’ statutes of limitations, were distributed to the Committee. (ATTACHMENT 9)

Pat Barnes, Kansas Motor Car Dealers Association, testified in opposition to HB 3054 and offered amendments if
the Committee chose to take action on the bill. (ATTACHMENT 10)

Bob Corkins, Kansas Chamber of Commerce and Industry, testified in opposition to HB 3054.
(ATTACHMENT 11)

Brad Smoot, Kansas Civil Law Forum, spoke in opposition to HB 3054. (ATTACHMENT 12) Mr. Smoot also
presented the Committee with written materials from Cornell Law School Professor James Henderson, Jr.

(ATTACHMENT 13)
This concluded the hearing for HB 3054.

The meeting was adjourned at 10:12 a.m.
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In 1987, K.S.A. 60-513 was amended. The 1987 amendment (HB
2386) was proposed and favorably acted upon without study and
without any meaningful debate. This legislative change was
proposed by representatives of the building industry. The only
pertinent item appearing in the legislative history is a letter
from Mr. Crockett, an attorney in Wichita, declaring that
unfairness existed to contractors who were being held responsible
for buildings having an age greater than ten years. It was
claimed that the Ruthraff decision, which was the current law,
was terribly unfair as it was applied to builders. Even though
the Ruthraff case had been in existence for approximately
fourteen (14) years, legislative action was taken to alter the
effect of that case and, indeed, enact an absolute statute of
limitations which bars the bringing of claims, including product
liability actions, which did not accrue until more than ten (10)
years after the act of negligence had occurred. Unfortunately,
no consideration was given to what effect, if any, this
legislative enactment might have upon the Kansas Products
Liability Act, and in particular the ten (10) year statute of
repose as found in K.S.A. 60-3303.

The 1987 change made by the Legislature to K.S.A. 60-513(b)
was as follows:

"Except as provided in sub-section (c), the
causes of action listed in sub-section (a)
shall not be deemed to have accrued until
the act giving rise to the cause of action
first causes substantial injury, or, if the
fact of injury is not reasonably
ascertainable until some time after the
initial act, then the period of limitations
shall not commence until the fact of injury
becomes reasonably ascertainable to the
injured party. That in no event shall an
action be commenced more than ten (10) years
beyond the time of the act giving rise to
the cause of action."

Substitute for HB 3054, as amended by the House Committee of
the Whole, proposes to leave the general statute of limitations
of ten (10) years, as found in sub-section (b) of K.S.A. 60-513,
but excise out product 1liability claims so they may be
interpreted, processed, and judged by the comprehensive 1981
Legislative enactment, the Kansas Products Liability Act.
Product 1liability, as defined in this legislation, does not
include any claim regarding the improvement of real estate, but
it does include claims against an original manufacturer of
defective equipment used in the improvement of real estate. This
bill is essentially the same legislation that passed out of this
committee and the Senate last year by an overwhelming margin.
The enactment of Substitute for HB 3054 this year will restore
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the ten (10) year statute of repose in products liability actions
which was inadvertently eliminated by the 1987 Amendment to
K.S.A. 60-513.

There can be little debate that many products utilized by
Kansans on a daily basis are reasonably expected by both sellers
and buyers to last far longer than ten (10) years. This is
particularly true when these products can be renewed and made
practically new with replacement and renewal parts which form a
very lucrative profit center for manufacturers distributing these
products. Products such as factory equipment, construction
equipment, farm equipment, motor vehicles and trucks, oil field
equipment, power generating engines operated by many small Kansas
towns for the generation of electricity, and silicon gel breast
implants are but a few examples of the type of equipment that is
clearly intended to remain in service for more than ten (10)
years. Regrettably, many of these products may have been
designed in an inherently defective manner with latent defects
that prove to be unreasocnably dangerous to the user of the
product resulting in a debilitating injury that occurs more than
ten (10) years after the time of delivery as defined in our
Products Liability Act. Indeed, the intent of the Legislature
was to directly address these types of situations by the
enactment of K.S.A. 60-3303 while at the same time making a
public policy decision that recoveries may result in those
limited circumstances where the presumption of useful safe life
can be rebutted by clear and convincing evidence or in those
instances where other recognized exceptions apply. Clearly, the
Legislature did not intend to have an absolute ten (10) year
statute of limitations apply across the board to all product
liability claims where injury occurs more than ten (10) years
after the act of negligence whether or not such acts of
negligence can be reasonably discovered.

We anticipate there will be opponents to the bill suggesting
Substitute for HB 3054 will be harmful to small Kansas
manufacturers, the economy and that this legislation will be
harmful to the Kansas business environment as a result of our
manufacturers not being able to be competitive in domestic and
international markets. On the contrary, the existing law,
without adopting Substitute HB 3054, unfairly discriminates
against innocent Kansas injury victims while doing nothing to
promote the competitiveness any Kansas company. For example, a
manufacturer located in Michigan which sends it products into all
fifty (50) states submits itself to the liability laws of all
fifty states. If it distributes an unreasonably dangerous
product as a result of defective design into the stream of
commerce and injures a person in a state contiguous to Kansas
having a more liberal limitations period or, perhaps, a statute
of repose similar to that in Kansas, then that state’s resident
may be entitled to receive compensation from the Michigan
manufacturer under certain circumstances. The Kansas resident,

3



on the other hand, is simply out in the cold for no other reason
than geography. In this scenario, how 1is the business
environment or the competitive advantage of a Kansas business
enhanced? It is not.

Conversely, in the situation where a Kansas company
manufactures a product in Kansas and distributes that product
into all fifty (50) states the Kansas manufacturer submits itself
to the 1liability laws of the other 49 states. Kansas product
liability law does not have extraterritorial effect and any
protection which 1is believed to be afforded to a Kansas
manufacturer by retaining the law in its current form is
nonexistent. Claims brought in another state will be controlled
by the limitation periods of the other state Indeed, rights of
innocent Kansans who are injured by defectively designed and
manufactured products where the injury occurs more than ten (10)
years after the act of negligence have been sacrificed. The
statute of repose, as codified in K.S.A. 60-3303, provides no
relief for this injured Kansan notwithstanding the clear intent
of the legislature to provide a remedy in certain 1limited
circumstances.

Those special interests opposing this legislation by saying
it is not needed, that it will result in more lawsuits and that
liability insurance costs will increase, are the same special
interests that are actively lobbying the Congress for the passage
of The General Aviation Accident Liability Standards Act of 1991.
This proposed federal legislation embodies a compromised 20 year
statute of repose. Shouldn’t their positions be consistent,
particularly when they are simultaneously trying to impair the
rights of innocent victims by urging the defeat of state
legislation and protect their financial interests by the
enactment of federal legislation?

It has also been suggested by the opponents to this
legislation that we cannot point to a single person or group that
would be adversely affected by the existing law. In a few
moments you will hear from two individuals that today would fall
into the category of an innocent victim of a product defect that
could not recover under our existing law. These cases are real
and to exclude them from a potential recovery where the merits of
the claim justify one is unfair.

To enact Substitute for HB 3054 will be to enact sound
public policy as it applies to products liability actions and to
utilize the Kansas Products Liability Act which has been in
effect and successfully working within our state for the past
decade. We urge you to recommend Substitute for HB 3054
favorably for passage at the conclusion of today’s hearing. It
is time to resolve this issue once and for all. Thank you.
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Written Testimony of Ted L. Hayden,
Adninistrator, City of Sabetha, Xansas
on Substitute for HB 3054
Before the Senats Judiciary Committee
April 27, 1992

Mr. Chairman and Members of the Committee, my name iz Ted L.
Hayden. I am currently the administrator of tha city of Sabetha,
Kansas.

T am unfortunately not able to attend the hearing today as I
am required to attend an Environmental Assessment Conferancea for
the city that 1s scheduled at the same time. I did, however, want
to make you aware of our City’s support for the passage of

Substitute for HB 3054.

A number of years ago, the City of sabetha, Kansas suffered a
substantial loss as a result of two failures of a large generating
engine utilized by the City for the generatlon of electricity.
These engine failures occurred in 1978 and 1979, but the
generating engine involved was designed more than ten (10) years
prior to the tima the city contractad for and raeceived the
installation of the engine.

thlgatlon relating to this claim was commenced by the City

in 1980 and was brought to a guccessful conclusion in favor of the

city by way of a settlement in excess of $200,000.00 late in 1982.

The prosecution and settlement of this product liability action

jnured to the specific benefit of the city of Sabetha and helped

reimbursae tha City for substantial costs it had incurred for

CITY OF SABETHA, KANSAS
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repairs to City property as a result of these engine failures.

As T undaerstand the current law relating to the statute of
1imitations which applies to products liability claims and the
amendnants to the law that occcurred in 1987, the ¢ity of Sabetha,
Kansas would not presently be able to pursue or collect upon what

was proved to be a meritorious product liability claim had this

incident happened today. HNot only would such a result seem
arbitrary but, such a result would adversely lmpact upon the
aconomic well being of this small Kansas community which utilizes
various types of equipment in its daily operations which are
clearly designed to remain in service for in excess of ten (10)

vears. Because of our limitsad resources, we attempt to buy

quality products which will have a gervice life in excess of ten

(10) years so WwWa can mavimize our capital investments. These same

pudgetary considerations existad 1n the late 1960’s when we chose
to buy this very expensive engine, but we felt the investment was
justified because of the expectation that the equipment would last
wall into the future and far in excess of ten (10) years after the
time it was purchased.

Because of our past history in needing to utilize the product
liability laws to our.advantaga_fcr thae benefit of our citizens,
we strongly urge the Senate Judiciary Committee to favorably pass
the Substitute for HB 3054 and urge the Senata to pass this

important piece of legislation.

ad L. Hayden f//’
Administrator, City of Sabetha, Ransas




Dale C. Klima
Testimony in Support of Substitute for HB 3054
Senate Judiciary Committee
April 27, 1992

My name is Dale C. Klima. I live in Great Bend. I am a
native Kansan and have lived in Great Bend all my life.

On.May 14, 1985, I suffered a permanent and lasting injury to
my spine as a result of an incident that occurred during an oil
well work-over operation. As a result of this injury, I will spend
the rest of my life in a wheelchair due to my paraplegia.

As a result of an investigation into this occurrence, I became
aware that this accident was caused as a result of defective
designs which existed in two pieces of equipment that were being
utilized in this operation, a power swivel and a set of elevators
utilized to pull tubing from the well. The wvery subtle but
defective designs in each of these pieces of equipment had occurred
more than ten (10) years prior to the time of my accident.

Fortunately for me, this tragic accident occurred before the
court case amended the statute of limitations to provide for a
maximum 10 year period. Had this event occurred today, I am told
I would be prevented from bringing a producté liability action
against the out-of-state manufactures of these products which
caused my injuries. Even though this set of circumstances has had
a dramatic impact upon me and my family, the successful conclusion
of my products liability case and my ongoing rehabilitative efforts
have permitted me to remain a citizen who contributes to our

community and the welfare of my family, rather than being the

recipient of state welfare and other social programs.
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I cannot impress upon you the importance of this piece of
legislation and the need for it in order for those people who are
injured in an industrial setting where products frequently exist in
the workplace for periods of time longer than 10 years. I trust
you will do the right thing in voting in favor of this legislation
not only in this Committee, but on the floor of the Senate.

Thank you for allowing me to appear here today.

nce CodPrre

Dale C. KIima
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STATEMENT OF MARY P. LEDERER

My name is Mary P. Lederer. I live in Lenexa, Kansas. I was
born on November 11, 1948. I have two children, ages 15 and 19.
My husband works for the Santa Fe Railroad in Kansas City, Kansas.
I have been a resident of the State of Kansas since 1969.

In 1974 I was diagnosed with fibrocystic disease of the
breasts. I had surgery, and at that time, I had silicone gel
implants as part of the surgery.

In about 1984, I started suffering from pain in the chest
which radiated to my shoulder blades, muscle pain and spasms,
vertigo, loss of feeling and swelling in my hands and feet,
recurring low grade fevers, as well as other generalized health
problems. I have had many more visits to my doctors over the last
eight years, than most otherwise healthy women.

In late 1990, my doctors told me that I had "capsular con-
tracture" of my breast implants, and that I would need surgery to
correct the problem. In April 1991, I again had breast surgery.
This surgery showed that the original implants had indeed rup-
tured.

In the fall of 1991, through the general news media, I
learned of the Federal Drug Administration's moratorium on fﬁrther
silicone gel breast implant surgical procedures. Through the news

media, I recognized that many of the potential side effects
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of breast implants were similar to the medical problems I have had
over the last eight years.

I contacted an attorney. My attorney was iniﬁially reluctant
tn assist in helping me, stating that because of the statute of
limitations law in Kansas, even if we can prove a causal relation-
ship, I cannot file my case in Kansas as the law now exists.

However, I have been advised that because my original implant
surgery, in 1974, was done at a hospital in Kansas City, Missouri,
I can file my case in Missouri.

I am guite disturbed that Kansas will not allow women like
me, 1f they have been damaged by a breast silicone implant
procedure which was done more than ten years ago, to pursue a
legal remedy, when women in most other states will have that
opportunity. I don't think this is fair, nor logical, and would
ask your support in changing the law so that potential victims in
Kansas are not kept out of the courtroom, when similar wvictims in

other states will have a legal remedy.

1A

Thank you.

MARY B4 LIEDERER’
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JM SIRAIGH TIINE

Ladies and Gentlemen of the Kansas Senate Judiciary Committee...

StraightLine Manufacturing is a relatively young company,
established in 1984 as a rotary tool manufacturer by Don Cary and
Mike Young.

About 2 1/2 years ago, StraightLine became one of America’s
pioneers in the directional horizontal boring industry. These two
young inventors introduced the DirectLine mini-directional
horizontal boring machine.

The DirectLine installs utilities of all kinds under rivers,
highways, and entire city blocks. It does this without disrupting
a river’s water flow, or a street’s traffic...and most important to
utility customers, it installs underground utilities without
destroying property.

What Don Cary and Mike Young have accomplished is nothing
short of phenomenal. At 35 and 34 years old respectively, these two
young inventors have developed a machine that is proving in
laboratory perfect comparison tests to be superior in every way to
all other machines on the market--in spite of the fact that they
have at their disposal only a small fraction of the resources of
their competitors: a modern version of "David and Goliath."

The timing for the DirectLine’s entry into the market is
perfect... because today, America’s underground utility
infrastructure is failing.

For instance, the electrical distribution system is in need of
replacing over 10,500 miles of cable in 1992 alone...and that
figure will increase by 1,500 mile increments into the foreseeable
future.

Gas distribution systems are also in need of replacement...
with over 4,000 miles to be replaced in 1992--and increasing to
6,000 miles a year by the year 2,000.

In addition to replacement needs, there will also be the need
for new gas, power, water, telephone and fiber optic cables--

The good news is: a great portion of these utilities will be
put in place using the DirectLine....

Going under streets that have grown to freeways, and yards that
have been 1lovingly landscaped...the DirectLine allows utility
companies to avoid both the expense, and the public relations
nightmare open-cut trenching causes.
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And as rapidly as the market is embracing the DlrectLlne, it
looks as though StraightLine will be providing jobs in Newton,
Kansas, state and local tax revenues, and a positive foreign cash
flow for the state of Kansas for many years to come...

Today, StraightLine Manufacturing is the second largest
manufacturer of directional boring equipment in the world... and
represents about 40 jobs in Harvey County with a potential for many
many more.

But our continuing presence in Newton means more than just
jobs and taxes. StraightLine also strives to be a good corporate
citizen... For 1nstance, we helped organize and gain sponsorship
for the Win-A-Home in Newton promotion you will hear about
soon...an activity that is designed to spawn dozens of new home-
starts in Newton that will, in turn, stimulate industrial growth
and further job opportunities.

We are proud that this modern rendition of David and Goliath
has every chance to turn out as happily as the first version...Yes,
David can win again...unless StraightLine falls victim to
unreasonable product liability laws...

Let me give you a specific example of how product liability
influences decisions:

For additional profit, StraightLine could have manufactured
the trailer upon which the DirectLines are carried. Though
StraightLine received permission to proceed with manufacturing our
own trailers from the Department of Transportation, the decision
was made to not pursue the opportunity...why? Because the product
liability costs per unit would have exceeded the increased profit
we would have made from manufacturing our own trailer.

Ladies and gentlemen, StraightLine Manufacturing has become
the second largest manufacturer in the world of mini-directional
horizontal boring systems with every indication that we will
continue to grow. But a substantial 1liability suit against
StraightLine could threaten its very existence.

As you are aware, the initial stages of a manufacturing
company s life are very capital intensive. Every spare dime is
golng into research and development to stay ahead of this fast
moving technology...and we are slowly building up our production
capacity to handle the growing demand for the DirectLine. This
machine is steadily becoming recognized as the best machine of its
kind in the world; and happily, our sales are growing just as
steadily.



Expansion is virtually guaranteed...if we are not hobbled by
unfair product liability laws before we gain momentum.

On behalf of this creative young Kansas company and the bright
future it represents, we respectfully ask you to defeat House Bill
3054 ....vote against House Bill 3054 and preserve the present
economic climate in Kansas.

StraightLine is only one of dozens upon dozens of similar
Kansas companies...and we feel strongly there is nothing to gain
and everything to loose if you extend product liability from 10 to
20 years. We urge you, for the economic well-being of the people of
Kansas, to vote against House Bill 3054.
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April 29, 1992

Members of the Senate Judiciary Committee

Topeka, Kansas
Re: House Bill 3054
Mr. Chairman, members of the Committee,

My name is Dwight Benninga. I'm employed by the Hutchinson Division of
Hutchinson Wil-Rich Manufacturing Company as Vice President - Engineering.
The Hutchinson Division, where | am located is in Clay Center, Kansas and the

Wil-Rich Division is at a North Dakota location.

Hutchinson has been in the manufacturing business in Clay Center since the late
1950’s. Manufactured products include portable grain augers and various kinds
of other grain handling equipment. Most of this equipment is used on farms or
at smaller commercial grain storage facilities for moving grain into and out of
grain storage structures. The model | have brought with me this morning is of a
72’ long portable auger manufactured in Clay Center. This is but one of a variety

of products we manufacture for handling grain. _ 3 .
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Our company has between 100 and 150 employees. We are the largest private
employer in Clay County. We do in excess of 10 million dollars in sales annually
and our 1891 payroll was over two and one half million dollars. While significant
sales take place in Kansas, a majority of sales are made in other states and a
few foreign countries. These dollars come to Clay County and to the state of
Kansas and are used to pay our employees and to pay our taxes. Our company
is a significant contributor to our area economy, particularly when we consider

the population of Clay County is just over 9,000 people.

Products liability insurance has become very costly. My company does not
currently have insurance, so we are self insured. We pay our costs of defense of
claims and any losses that occur directly, since we do not have an insurance
carrier. This approach is admittedly risky, but we believe it is the best choice we
have when we consider the high cost of insurance coverage and the limitations

that come with that coverage.

To extend the time period where product liability claims can be brought will add
to the cost of product liability incurred by our company. There is, of course, the
threat of a large loss, which if it gets into the millions of dollars, would put us out
of business. The other threat is the increased number of claims that are invited
by this extention of time. Each claim must be defended and defense costs are
always incurred regardless of the merits of the claim. As claims are evaluated,
the potential cost of defense through discovery and trial and the risk of loss at
trial, no matter how slight, must be weighed against the settlement potential.
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In these kinds of claims, we find ourselves either spending money on extended
litigation defense or spending money to settle with the claimant to avoid the
litigation expense. Either way, in effect, we lose. Extending the time a lawsuit
can be brought will simply add to the cost of doing business and threaten

survival.

We have a responsibility to build a safe product and we gladly accept that
responsibility. We have involved ourselves with organizations and groups

that promulgate safety standards and recommendations, such as The National
Safety Council, trade associations and engineering societies. Involvement in
the activities of these groups is just one of the ways we inform ourselves in

issues of safety.

We believe the product we build is needed by the consumer. Our product
handles the world’s food supply and we believe the cost to handle this food
is lower because our product exists.

For these many reasons we urge that you reject House Bill 3054.

Thank you, Mr. Chairman, members of the committee, for the opportunity

afforded me here this morning.



Martin Tractor CAT

Martin Tractor Company, Inc.

TO: MEMBERS OF SENATE JUDICIARY COMMITTEE
TESTIMONY OF HARRY W. CRAIG JR.,
MARTIN TRACTOR COMPANY, INC.

RE;: H.B. 3054

DATE: APRIL 29, 1992

Members of the Committee:

I am Harry Craig, President of Martin Tractor Company, Inc., Topeka, Kansas, and I am
here on behalf of Martin Tractor Company, Inc. as well as the Kansas Associated Equipment
Distributors, which is an association of the heavy equipment distributors in Kansas. At Martin
Tractor, we sell and service Caterpillar heavy equipment such as earthmovers, tractors, loaders,
excavators, engines and generator sets. We have 173 employees. We have a regional selling

area which includes Northern and Eastern Kansas.

We are opposed to extension of the statute of limitations from 10 to 20 years for product
liability injuries as currently provided in House Bill 3054. This bill would apply to us as product
sellers, and would double the already lengthy time to which we are exposed to product liability
lawsuits. Already we are exposed to risk in Kansas for 10 years from the date of sale. This is
far longer than most states already, and doubling the period of time to 20 years exposes us to

unreasonable costs and litigation. The extension of this time period will, without doubt, increase
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the number of lawsuits which we and other Kansas retailers will be forced to defend. After a
piece of heavy equipment is 10 years old, you can be sure that it has been many times repaired,
rebuilt, and modified. It has been changed in may respects from the original. It is, in reality,
no longer the piece of equipment which we originally sold. Yet under this bill, we will be at risk

for liability with respect to that equipment for another 10 years. This is clearly unreasonable.

The cost to our business will not be only the significant increase in insurance premiums
which we will have to pay, but the additional costs which business incurs when it is involved in
litigation to any extent. Even though we as the retailer may ultimately have no liability
whatsoever, the cost of litigation is tremendous in terms of internal personnel time and energy
expended in depositions, conferences, hearings and trails, not to mention maintenance of records
and files for such a period of time. These additional costs of doing business will be imposed on
us and must ultimately be reflected in the price of our product, seriously diminishing our ability

to compete with neighboring states.

Frankly, the Kansas business climate is already negative in may respects, and doubling

the period of risk exposure for all Kansas retailers and distributors can only have a further

discouraging impact upon our state’s businesses.

I hope you will consider our situation and defeat this bill in its current form.
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STATEMENT REGARDING
EXTENDING THE PERIOD OF LIABILITY, THE STATUTE OF REPOSE,
AS PROPOSED IN SUBSTITUTE FOR HB 3054
BEFORE THE SENATE JUDICIARY COMMITTEE

APRIL 29, 1992

BY
JUDY KRUEGER
REGIONAL ADVOCATE, US SMALL BUSINESS ADMINISTRATION

911 WALNUT - SUITE 1300 KANSAS CITY MO 64106
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Mr. Chairman, Members of the Committee. As Regional Advocate with the U.S. Small
Business Administration, I am charged with representing small businesses before
policymaking entities. I am here to register opposition to any legislation similar to
Substitute for HB 3054 which would extend a manufacturer’s or seller’s exposure to

liability for personal injury under a statute of limitations or statute of repose.

In recent years, small business owners have come under increasing duress caused by
actual and potential liability resulting from the litigation explosion. Courts and juries
have held businesses liable for injuries to persons whether or not the businesses were
actually negligent or could have prevented negligent use of their products. The
expansion of liability to cover totally unanticipated and unforeseeable acts has resulted in
increased litigation and insurance premium costs and decreased availability of certain
types of insurance. It has also impeded innovation because of high insurance costs for
new products, anxiety over litigation costs, and fear of older products being called
"defective" by the courts. An extension of the period of liability is also likely to see a
number of insurance companies exit from the Kansas market, making insurance more
difficult to obtain and driving up the cost even more. Money spent on insurance to cover

unreasonable liability cannot be spent on product research, development, or testing.

The unpredictability of liability increases product costs and hampers the ability of

American small businesses to compete in the global market. In this case, small busineses

5%



in Kansas would be placed at a tremendous disadvantage in competing with businesses in
the surrounding states of Iowa, Nebraska, Colorado, Oklahoma and Missouri. Actually,
Kansas would have the longest statute of repose in the country if HB 3054 were passed,
the next longest, twelve years, being in New Hampshire. Kansas is tied with Rhode
Island with the longest statute of limitations regarding personal injury at 10 years.
Businesses and potential businesses in Kansas City, given the choice of locating in
Jackson County, Missouri or in Johnson County, Kansas, would have less exposure and
thus, less cost for liability insurance, by locating in Jackson County, Missouri. Jobs,
property tax, and sales tax revenues would be lost to Missouri. Compared to the
proposed twenty-year Kansas statute of limitations for personal injury, Missouri has five
years, Iowa has two years, Nebraska has four years, Colorado has two years, and

Oklahoma has two years.

You and your colleagues in the Kansas legislature have been grappling with ways to
contain the costs of health care and workers’ compensation. Since 1980, the growth in
tort costs has been more than twice that of workers’ compensation or health care. In
comparison to other industrial countries, our tort system costs between three and eight
times the relative costs in Europe, Australia, and Japan. The costs of product Liability
insurance are some 20 times higher in the United States than in Europe, where we are
currently trying to insure that American companies have the opportunity to compete in a

$4 trillion market. Surely the Kansas legislature does not want to hobble its own



companies with increased costs for liability insurance and for increased probability of

litigation.

While on the one hand you are looking for ways to spur economic development in the
state, and for ways to increase revenues for businesses and the State through exporting, it
would hardly seem consistent that you would pass a bill that would surely create an
exodus of companies from the state. A manufacturing base is essential for the economy
of any state. Legislatures usually do what they can to stimulate growth of companies
from within and to create incentives for recruitment of companies into their states. They
do not try to intimidate the start-up and expansion of such companies by placing a noose
around their necks and daring them to operate. Given such an invitation, not many
companies will show up. The passage in Kansas of Substitute for HB 3054 would place

another beam in a gallows built by those unappreciative of business.
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S \\;} SMALL BUSINESS ADMINISTRATION
* i, L)+ KANSAS CITY REGIONAL OFFICE
:;\\\%f / fer 911 WALNUT STREET, ROOM 1300

S KANSAS CITY, MISSOURI 64106-2087

March 31, 1992

Honorable Wint Winter, Jr.
Kansas Senate

120-S State Capitol
Topeka, Kansas 66612

Dear Senator Winter:

The Office of Advocacy, U.S. Small Business Administration, was concerned to learn of
the recent Kansas House passage of HB 3054 which would extend the statute of
limitations on product liability personal claims to twenty years. According to data
gathered by the Law and Economics Center at the University of Miami, Kansas is tied
with Rhode Island with the longest period of time covered by its statute of limitations
regarding personal injury at ten years. Doubling this at-risk period to twenty years will
place Kansas companies at a further disadvantage in the marketplace and make Kansas
less attractive as a place to locate, especially for manufacturers of capital goods.

Increasingly, our Nation’s companies face growing competition from international
companies. A significant percentage of a product’s cost in the United States is due to
product liability insurance costs and the costs of litigation. It is no wonder the trial
attorneys backed the passage of this bill. Between 1973 and 1988, product liability suits
cost $80 billion annually - a sum equal to the combined profits of the 200 largest
corporations in the United States.

These costs of product liability are some 20 times higher in the United States than in
Europe, where our firms are hoping to compete in a $4 trillion market with 320 million
people. It is difficult for a large corporation to absorb or pass on these costs to
customers, but for small firms it is impossible. When we are looking to small firms to
make the difference in our balance of trade by increasing their participation in the
international market, it would seem unwise of any state to add yet another
disproportionate burden on its businesses, small or large. Increasing the length of
exposure for liability for personal injury, and thus increasing the cost of product liability
insurance, certainly places Kansas firms at a disadvantage in the international
marketplace. It would place Kansas companies at a further disadvantage in the domestic
market as well, as the average statute of limitations ranges from one to four years, with
the typical period being two to three years. Kansas is already at a disadvantage in
attracting and retaining companies with a statute of limitations of ten years. Doubling
the period of risk will undoubtedly increase the cost of doing business in Kansas, and
further discourage firms, especially manufacturing firms, from locating or staying in the
state. Two years is the pericd proposed in the current federal legislation.
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Wint Winter, Jr.

Statute of Limitations, Product Liability
March 31, 1992

Page 2

What would Kansas do without Cessna, Boeing, Learjet, and Beech Aircraft? In
addition, many small firms depend on contracts from these larger firms for their
customer base. No amount of tax abatement that communities give away hoping to
attract businesses and jobs can counteract the effect of prolonged exposure to product
liability risk. Companies will choose to locate in another state. The general aviation
industry is a major component of the economy of Kansas. Consider that under current
law, in 1979, the industry nationally paid out $24 million in payments, claims, and legal
costs. By 1985, that figure had increased to $210 million although safety records had
continuously improved during that time. Beech Aircraft Corporation reported that in a
recent four-year period it was sued 203 times despite the fact that the National
Transportation Safety Board found nothing wrong with any of the aircraft involved. The
average cost incurred by Beech to defend itself in each of these cases was $530,000.
(Observer Times, January 2, 1992.) Imagine what doubling the period of exposure will
do to those costs.

Piper Aircraft Corporation has claimed bankruptcy because of the costs of liability.
Cessna has decreased its product line and its employment from over 20,000 to just 5,000.
Gates Rubber Company withdrew as a supplier to the aviation industry.

Businesses need the ability to assess their risk in a number of areas, but certainly in the
area of liability for personal injury. Being at-risk for ten years is too long. Twenty years
is to the extreme unreasonable. Insurance companies may be unwilling to assume such
prolonged risk and pull out of the Kansas market. That would result in loss of
businesses, jobs, money generation, and revenue from Kansas,

The long statute of limitations combined with awards of high punitive damages (as
proposed in HB 3053) also retards innovation. Fear of litigation slows introduction of
new products into the marketplace. In addition, companies are forced to allocate money
to cover liability rather than to research, development, and testing of new products.

State legislatures must balance the need to thwart irresponsible behavior with the need
to maintain a productive market. In order to keep a semblance of reasonability in the
marketplace, punitive damages must be kept to a reasonable level and perhaps be paid
as a fine into a public fund. Limiting contingency fees and placing them on a decreasing
scale would also likely help to diminish the reward for unreasonable damages.



Wint Winter, Jr.

Statute of Limitations, Product Liability
March 31, 1992

Page 3

For states interested in attracting more manufacturing firms, reform of product liability
has gone in the direction of making it possible to estimate risk more accurately, and thus
to have access to affordable liability insurance or coverage. This has included shorter
statutes of limitation and repose (Mississippi recently reduced their statute of limitations
from six to four years), limitations of joint and several liability, limits on punitive
damages and on contingency fees, and actions to eliminate or decrease frivolous lawsuits.

The Kansas Senate should consider the damaging effects upon the state’s business
environment should an-extension of the statute of limitations be imposed in Kansas.
Such an extension would certainly help the recruitment of business from Kansas to
neighboring states.

Sincerely,

J ug@eger

Regional Advocate

Enclosed is a 1989 report from the State of Virginia which summarizes the various
statutes of limitations.

cc: Brad Smoot
Jim Gregory
Anne Allen
Roy Ehrlich
Dave Kerr
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APPENDIX A

GENERAL ASSEMBLY-OF VIRGINIA -- 1988 SESSION
HOUSE JOINT RESOLUTION NO. 66

Establishing a subcornmittee to study statutes of limitations and accruai of causes of
action.

Agreed to by the House of Delegates, March 11, 1988
Agreed to by the Senate, March 9, 1988

WHEREAS, it has been over ten years since Title 8.01 of the Code of Virginia was
adopted; and

WHEREAS, since that time, there have been several decisions of the Supreme Court of
Virginia construing various statutes of limitations and determining the dates on. which
causes of action accrue; and

WHEREAS, the General Assembly of Virginia, on several occasions, has enacted
legislation in response to decisions of the Supreme Court; and

WHEREAS, the public interest would be served by a legisiative study and review of the
laws pertaining to limitations of actions and accrual of causes of action; now, therefore, be
it

RESOLVED by the House of Delegates, the Senate concurring, That a joint
subcommittee be established to study Virginia's statutes of limitations and accrual of causes
of action.

The joint subcommittee shall consist of seven members as follows: three members of
the House Committee for Courts of Justice to be appointed by the Speaker of the House;
two members of the Senate Committee for Courts of Justice to be appointed by the Senate
Committee on Privileges and Elections; one member of the Virginia Trial Lawyers
Association and one member of the Virginia Association of Defense Attorneys to be
appointed by the Speaker of the Housea.

The joint subcommittee shall make its report and recommendations, if any, to the 1989
Session of the General Assembly.

The indirect costs of this study are estimated to be $10,650; the direct cost of this study
shall not exceed $5,040.

9-%,



APPENDIX B
September, 1988

State Statutes of Limitations/Repose

ALABAMA
PERSCNAL INJURY 1 _ vyear for trespass on the case
(6-2-38); 2 years malicious
prosecution, libel, slander, fraud
(from discovery) (6-2-38); ¢ vyears for
trespass (6-2-39),.
WRONGFUL DEATH 2 _years (6-2-38).
PROPERTY DAMAGE 1l year for trespass on the case
{6-2-39).
BREACH OF WARRANTY 4 years (6-5-502(c)).
PRODUCT LIABILITY 1 vear: 10 Year statute of repose held
unconstitutional (Lankford wv. Sullivan,
Long & Hagarty, 416 So.2d 996 (1982),
ALASKA
PERSONAL INJURY 2 years (09.10.070(1)); if fraud,
accrues on discovery (09.10.230), .
WRONGFUL DEATH 2 years {09.55.580(a)}.
PROPERTY DAMAGE 6 years (09.10.050(1)).
BREACH OF WARRANTY 4 years (45.05.242).
ARIZONA
PERSONAL INJURY 2 vyears (12-542(1)); except 1 vyear
(from discovery) for libel, slander,
false imprisonment (12-541) and 3 years
for fraud (12-543).
WRONGFUL DEATH 2 years (12-542(2})).
PROPERTY DAMAGE 2 years (12-542(3)-(5)),
BREACH OF WARRANTY 6 years - written (12-548); 3 years -
oral (12-543(1)).
PRODUCT LIABILITY 2__years, but no Mmore than 12 vyears
after the product was first sold for
use and consumption (12-551), .
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ARKANSAS

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

CALIFORNIA

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

COLORADO

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

CONNECTICUT

PERSONAL INJURY

APPENDIX B

3 years (16-56-105) ; 1 vear for
assault, battery, false imprisonment,

slander (l16-56-104).

3 years ( )

3 years (16-56-105).

4 vears (85-7253).

1l year - general (includes 1libel and
slander) (CCP 340(3)): if med. mal. 3
years from injury or 1 vyear from
discovery (CCP 340.5) but if injury to
minor child received before birth,
within 6 years of birth (CCP 29), fraud
3 years from discovery (CCP 338): legal
malpractice, 1 year from discovery.
maximum 4 years from wrong (CCP
340.6).

1 year (340(3)).

3 _years (338(2)-(3}).

4 vears (CUCC 2725) - does not apply to
actions for personal injury, Becker v.

Volkswagon of America, Inc., 125 Cal.
Rptr. 326 (1975).

2 vyears for all torts (regardless of
theory of recovery) (13-80-102).

See PERSCONAL INJURY above.
See PERSONAL INJURY above.

4 years (4-2-7-25).

3 years for any action founded on tort
(52-577); 2 years from date of injury
or discovery, 1injury to ©person or
property {negligence/recklessness,



WRONGFUL DEATH

PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

DELAWARE

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

BREACH OF WARRANTY

DISTRICT OF COLUMBIA

PERSONAL INJURY
WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

FLORIDA

PERSONAL INJURY

APPENDIX B

wanton misconduct or malpractice),
maximum 3 vyears from act or omission
(52-584),

2 years from date injury sustained or
discovered, maximum 3 years from act or
omission (52-555).

See PERSONAL INJURY above.
4 years (42a-2-75).

3 _vears from injury or discovery, but
no more than 10 years from date of
sale, lease or bailment, unless still
within "useful life" or express
warranty present (1979 Conn. Pub. Act
483 Sect. 3).

2 years (10.8119); if Med. Mal. and not
discoverable within 2 yYears, 3 vyears
from injury (18.6856).

2 years (10.8107).

2_years - Personal property (10.8107):
3 years - Realty (10.8106).

4 years (6.2-725).

3 vears (12-301(8)).
1 year (16-2702).
3 years (12-301(2)&(3)).

4 vears (28:2-725).

4 vyears for any action founded on
negligence; professional malpractice
accrues on discovery (due diligence)
(95-11(3)(a)): 2_years from discovery
(due diligence) but not more than 4
years from occurrence/incident for Med.
Mal. (95-11(4)).
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WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILIT?

GECRGIA

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

HAWAII

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

IDAHO

PERSONAL INJURY

WRONGFUL DEATH

APPENDIX B

2 years (95-11(4)(d)).

4 years (95-11(3)(g)&(h)).

4 years (672.2-7295).

4 vears, but must be within 12 years of

date of delivery of completed product
to original purchaser (95-11(3)(e)}.

2 years for general injury to person; 1

year for injury to reputation; 4 years
for Loss of Consortium (9-3-33).

2 years (9-3-33).
4 years (9-3-32).

4 years (109a-2-725).

Maximum 10 vyears, from first sale
{105-106(b)(2)).

2 years (657-7). Accrues when act,
damage and causal connection discovered
or should have been discovered
(reasonable diligence), 648 P.2d 689;
med. mal. subject to maximum of 6 years
from act/omission (657-7.3).

2 years from death (663-3).
2 years for personalty (657-1).

4 years (490:2-725).

2 vyears (5-219(4)) discovery accrual
for fraud (5-218(4)), and med. mal. :f
fraudulent concealment or foreign
object (5-219(4)).

2 vyears from occurrence, act, or
omission (5-219).



PROPERTY DAMAGE

BREACHE OF WARRANTY

ILLINOIS

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

INDIANA

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

BREACH OF WARRANTY

PRODUCT LIABILITY

APPENDIX B

3 years (5-218).

4 vears - Sales (28-2-725). 2 years -
Personal injury or death (5-219).

2 _years (110-13-202): 1 vear - slander
or libel (110-13-201).

2 years (70-2).
S years (110-13-205).

4 years (26-2-725).

2 _years from date of known injury or 8§
years if unknown: in no case more than
12 years from date product leaves
possession of manufacturer, or 10 years
from date of first possession by
initial owner, whichever period expires
earlier (110-13-213); 12-year
limitation not applicable to negligence
actions, Dintelman v. Alliance Machine
Co., 453 N.E.2d 128 (I1l1l. App., 1983).
Constitutionality of statute of repose
upheld, Thornton v. Mono Manufacturing
Co., 425 N.E.2d 522 (1981)

2 _years for injury to person, character
Or personal property (34-1-2-2(1)); 6
years for Fraud (34-1-2-1).

2 years (34-1-1-2).

6 vears - Realty (34-1-2-1(3)). 2
yYears - Personalty (34-1-2-2(2)).

4 years (26-1-2-725}.

2 years after cause of action accrues
or 10 vyears after delivery of the
product to initial user, provided that
1f action accrues more than 8 but less
than 10 years after initial delivery,
it may be brought any time within 2
vears of accrual (34-4-20A-5).

!




IOWA

—

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

KANSAS

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

BREACH OF WARRANTY

KENTUCKY

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

LOUISIANA
PERSONAL INJURY
WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

APPENDIX B

2 vyears for 1injury tc person or
reputation, whether contract or tort
(614.1(2)); discovery accrual for med.
mal (614.1(9)).

2 years (614.1(2)).

5 years (614.1(4)).

2 years from injury or discovery
(reasonably ascertainable), maximum of
10 years from the act (60-513(4)): Med.
Mal. - maximum of 4 years from act.

2 vears from injury or discovery,
maximum of 10 years (60-513(5)).

2 vyears from 1injury or discovery,
maximum of 10 years (60-513(1)&(2)).

4 years (84-2-7-23).

1 vyear (413.140(1)(a)): 5 years for
fraud (413.120(12)). Accrues on

discovery if fact of injury not
reasonably ascertainable.

1 year (413.140(1)(a)).

S years (413.120(6)).

4 years (355.2-7295).

3 years (411.1).

1 year (3492).
1 year (3492).
1 year (3492).

1 year - Sales.



MAINE

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

MARYLAND

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

MASSACHUSETTS

PERSCONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

BREACH OF WARRANTY

MICHIGAN

PERSONAL INJURY

APPENDIX B

years for assault and battery, false
imprisonment, slander, libel and med.
mal. (14 § 752).

6 years - all civil actions, except 2 .

2 years (18 § 2-804).
6 years (14 § 752).
4 years (11 § 2-725).
6 years (14 § 752).

3_vyears for "all civil actions", except
1 year for assault, battery, libel.
slander (5-105) and 5 years from injury
or 3 years from discovery for med. mal.
(5-101).

3 _years (3-904).
3 _years (5-101).
4 years (2-725).

3 years (5-101).

3_years for tort, contract (personal
injuries), replevin malpractice,
assault, battery, libel. slander., falsge
imprisonment, etc. (260 § 2A and 260
§ 4).

3 years (229 § 2) (death must occur
within two vyears of death--causing
injury).

3 years (260 § 2a).
3 years (106 § 2-318).

2 years, except 1 year for slander or
libel (600.5805).




WRONGFUL DEATH
PROPERTY DAMAGE
‘l’ BREACH OF WARRANTY

PRODUCT LIABILITY

MINNESOTA

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

MISSISSIPPI

PERSCNAL INJURY

WRONGEFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

MISSOURI

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

‘l’ BREACH OF WARRANTY

rliéLL*LELQ

——6—ears (15-1-49) except 1 year for

APPENDIX B

3 years (600.5805(8)).
3 years (600.5805).
4 years (440.2725).

3 years (600.5805(9)).

2 years - med. mal. and torts resulting
in personal injury (541.05).

3 years from death, but no more than 6

years after act or omission (573.02)
except, 2 years if med. mal.

6 _years (541.05).
4 years (336-2-723).

4 years (541.05).

_‘_ofg%f(g_ N (?E’?

assault, battery. maiming, false
imprisonment. slander, libel (15-1-35)
and 2 _years for med. mal.

6 years (15-1-49).
6 years (15-1-49).

6 years (75-2-725).

5 years for injury to person or rights
of another (from discovery, 1if fraud,.
subject to 10 year maximum (516.120)),.
except 2 years for libel., slander,
assault, battery, false imprisonment.
etc. (516.140) and 2 years for med.
mal. (from discovery if foreign object)
(516.105).

3 years (537.100).
5 years (516.120).

4 vears (400.2-725).



MONTANA

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

NEERASKA

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

PRODUCT LIABILITY

NEVADA

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

APPENDIX B

3_years for actions on liability not
founded upon an instrument (27-2-204):
from discovery for med. mal. (27-2-205)
except 2 vyears for libel, slander,
assault, battery., false lmprisonment or
seduction and fraud or mistake
(27-2-203).

3_years (27-2-204).
2 years (27-2-207).

8 ears if written obligation
(27-20-202) or 4 vears if contract for
sale (30-2-725).

4 vears for injury to rights not
arising on contract (from discovery for

fraud) (25-207(3)) except 1 vear from
discovery for professional malpractice
and 1 vyear for libel, slander, false
imprisonment, malicious prosecution and

2 years for other professional
malpractice (25-208).

2 _years (30-810).
4 years (25-207(2)).

4 years (2-725).
4 years, but within 10 years of injury
or first sale, or 2 years from "being

informed" if asbestos-related disease
(25-224),

2_vyears (11.190(4)(e)) eéxcept 3 vyears

from discovery if fraud or mistake
(11.190(3)).

2 years (11.190¢(4)).
3 years (11.190(3)).
4 years (104.2725).



NEW HAMPSHIRE

‘ PERSONAL INJURY
WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

NEW JERSEY

PERSONAL INJURY

WRONGFUL DEATH
. PROPERTY DAMAGE

BREACH OF WARRANTY

NEW MEXICO

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

NEW YORK

PERSONAL INJURY

APPENDIX B

3 years for all personal actions (from
discovery of injury and causal
relationship) (508:4).

3 years (508:4).

3 years (508:4).
Sales contract - 4 years (382-A:725).

3 years from injury, but not more than
12 years after product left control of

manufacturer (507-D:2). 12-year
statute of repose held
unconstitutional. Heath v, Sears,

Roebuck & Co., 464 A.2d 288 (N.H.
1983).

2 vyears for injury to person from
wrongful  act, neglect or default
(2A:14-2).

2 years (2A:31-3).

6 years (2A:14-1).

4 years (l2A:2-725).

3 vyears for injury to person or
reputation (37-1-8).

3 years (41-2-2).

4 years (37-1-4}).

4 years (55-2-725). But see, Chavez v.

Kitsch, 374 P.2d 497 (1962) - court
applied the 3-year period in a perscnal
injury action prosecuted under
warranty.

3 years (CPLR 214(S5S)): 1 year for
assault, battery, false impriscnment,

=-10-



WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

NORTH CAROLINA

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

BREACH OF WARRANTY

PRODUCT LIABILITY

NORTH DAKOTA

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

QHIO

PERSONAL INJURY

APPENDIX B

slander, libel (CPLR 215): 2 ears 6
months for med. mal. (from discovery
for foreign object) (CPLR 2l4ay,

2_years (EPTL 5-4.1).
3 years, (CPLR § 214(4)).

Sale - 4 years (2-725 ucc): Other - ¢
years (CPLR 213(2)).

3 years for injury to person or rights
of another; accrues when injury was or
should have been apparent
(1-52(5)&(16)).

2 years (1-53(4)).

3_years from when damage is or should
have been apparent (1-52(5)&(16)).

4 years (25-2-725(1)).

6 vears from initial purchase for use
or consumption.

6 years (28-01-16);: 2 years for libel,

slander, assault, false imprisonment
(28-01-18) and 2 vears for med. mal.
(28-01-18).

2 years (28-01-18).

6 years .18-01-16).
4 vears (41-02-104).

Injury, death or damage occurred within
10 vears from initial purchase for use
Or consumption or 11 vears from date of
manufacture (28-01.1-02).

2 years for bodily injury (2305.10): 1
Year for slander, 1libel, malicious
prosecution, false imprisonment  and

-11-
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' APPENDIX B
-med. mal. {maximum 4 years from
occurrence} (2305.11): 4 vyears for
fraud.

"I’ WRONGFUL DEATH

PROPERTY DAMAGE
BREACH OF WARRANTY
OKLAHOMA

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

‘I’ OREGON
“STATUTE OF ULTIMATE REPOSE"

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

2 years (2305.10).

2 years (2305.10): 4 years for recovery
(2305.09).

4 years if contractual relationship
(1302.98); other — 2 years (2305.10}.

2 years for injury to rights of another

(12-95(3)): 1 year for assault,
battery. libel, slander. malicious
prosecution, false imprisonment
(12-95(4)}).

2 years (12-1053).
2 years (12-95(3)).

5 years (l2A-2-723).

Notwithstanding other longer statutory
provisions as a result of tolling or
delayed commencement of running of the
statute of limitations, all actions for
negligent 1injury to person or property
must be brought within 10 years from

the date of the act or omission
complained of (12.115(11]).
Constitutionality upheld, Josephs wv.
Burns, 491 P.2d 203 (1971). Action

accrues when injury manifests if injury
not previously discoverable by exercise
of due diligence, Q'Gara v. Kaufman,
726 P.2d 402 (1986).

2 years (12.110(1)): from discovery if
fraud, deceit or med. mal. (subject to
5 years max. unless fraud/deceit).

injury

3 years from death-causing

{30.020).

6 years (12.080(3)&(4)).

7- /a3
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BREACH OF WARRANTY

PRODUCT LIABILITY

PENNSYLVANTA
PERSONAL INJURY
WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

RHODE ISLAND

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

SOUTH CAROLINA

PERSONAL INJURY

APPENDIX B
——=yiA b

4 years (72.7250).

2 years from date On  which death,
injury or damage occurs (from discovery 0

if asbestos related), but not later
than 8§ Years after first purchase of
product (30.905).

2 years (42 § 5524).

2 _years (42 § 5524).

2 _years (42 § S5524).

4 years (12a § 2-725). But, 2 years

for third-party Peérsonal injury actions
based upon warranty. See Salvador v.
Atlantic Steel Boiler Co., 319 A.2d 903
(Pa. Super. 1978).

10 ears for all civil actions
(9-1-13); 3 yYears for injuries to the
person (9-1-14) - from discovery for

med. mal. (9-1-14.1); 1 vear for .

actions for words spoken.

3 years (10-7-2).
10 years (9-1-13(a)).
4 years (BA-2-725).

Personal injury - 3 years (9-1-14);
Property damage - ¢ Years (9-1-13);
Statute of Repose - 1p years from date
of first purchase for consumption
(9-1<13(byy = Unconstitutional, Kennedy
v. Cumberland Co., Inc., 471 a.24 195
(R.I. 1984).

6 _years for injury to Person or rights
of another (15-3-530(5)): 3 years from
reasonable discovery 1f  med. mal.
(15-3-545); 2 vears for libel, slander,
assault, battery, rfalse imprisonment
(15-3-550).

~ 4I_
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WRONGFUL DEATH
I PROPERTY DAMAGE

BREACH OF WARRANTY

SOUTH DAKQTA

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

i‘l’ TENNESSEE

PERSONAL INJURY
WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

TEXAS

PERSONAL INJURY

. WRONGFUL DEATH

APPENDIX B

6 years (15-3-530(6)).
6 years (15-3-530(3)&(4) ).

6 years (36-2-725).

3 years for personal injury
(15-2-14(3)): 6 years for other injury
to rights of another not arising on
contract and for fraud (15-2-13); 2
years for 1libel, slander, assault.
battery or false imprisonment

(15-2-15): 3 years for legal
malpractice (15-2-14.2).

3 years (21-5-3).
6 years (15-2-13(3)&(4)})).
6 years (15-2-13(1)).

3 years from injury. death or damage
(15-2-12.2).

1l year (28-3-104).
1 year (28-3-104).
3 years (28-3-105).
4 years (47—2—725).

Governed by personal injury and
property damage limitations periods but
must be brought within 6 years of date
of injury, 10 years of first purchase
or 1 year of expiration of anticipated
life of products: whichever 1is shorter
(29-28-103).

2 years (16.003(2)): 1 year for
malicious prosecution, slander., libel

( ).

2 years (16.003(b)).

~1A_



APPENDIX B

PROPERTY DAMAGE 2 years (16.003(a)).

BREACH OF WARRANTY 4 years (2-725).

UTAH

PERSONAL INJURY 4 vyears for actions not Ootherwise
covered (78-12-25(2)); 2 ears for
civil rights actions (78-12-28); 3 vear
for 1libel, slander, assault, battery,
false imprisonment .

WRONGFUL DEATH 2 _years (78-12-28(2)).

PROPERTY DAMAGE 3 years (78-12-26(1)&(2)).

BREACH OF WARRANTY 4 vears {70A-2-75),

PRODUCT LIABILITY Governed by personal injury and
broperty damage limitations periods,
but must be brought within 6 Years of
initial Purchase or 10 years of
manufacture (78-15-3),

VERMONT

PERSONAL INJURY 3 _vears from discovery (12-512(4)).
Med. Mal. - Years from incident or 2
years from reasonable discovery
(12-521).

WRONGFUL DEATH 2 _years (14-1492(a)).

PROPERTY DAMAGE 3 years - Personalty (12-512(5)). 6
Years - Realty (12-511).

BREACH OF WARRANTY 4 years (9a-2-725(1)).

WASHINGTON

PERSONAL INJURY 3 _vyears for injury to Pe€rson or rights

of another (4.16.080(2)) = fraud

accrues on discovery; 2__years for
libel, slander, assault, battery, false
imprisonment .

WRONGFUL DEATH 3 years (4.16.080(2)).
PROPERTY DAMAGE 3 vears (4.16.080(1)&(2)).

EREACH OF WARRANTY 4 years (62A.2-725) . .;




WEST VIRGINIA

PERSONAL INJURY
WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

WISCONSIN

PERSONAL INJURY

WRONGIFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

WYOMING

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE

BREACH OF WARRANTY

AYPENDIX B

2 years (55-2-12).
2 years (55-7-6).

2 years (55-2-12}.

4 years - Sales (46-2-275); 2 years -
Personal injury (55-2-12).

6 years for injury to character or
rights of another (893.53): 3 years for
injuries to the person (893.54); 3
years from injury or 1 year from
reasonably diligent discovery, subject
to maximum of 5 years from act for med.
mal. (893.55):; 2 years for intentional
torts (893.57). Discovery rule adopted
for all torts., Hansen v. A.H. Robins.
335 N.W. 24 578 (1983).

3 years (893.54).

6 years (893.52).
4 years (402A.72%5).

4 years for injury to rights
(1-3-105[a][iv]): 1 vyear for slander,
libel, assault, battery, false
imprisonment ( ).

2 years (1-38-102).

4 years (1-3-105{a](iv]).

4 years (34-21-299.5).

7-%,
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March 7, 1991

PRODUCT LIABILITY STATUTES OF LIMITATIONS

Arizona

12 years after the product was first sold for use or
consumption for claims based on strict liability

Ariz. Rev. Stat. Ann. § 12-551

Connecticut

10 years from date the defendant last parted with
possession or control of the product

Conn. Gen. Stat. § 52-577a(a)

Illinois

The earlier of 12 years from date of first sale by seller

or 10 years from date of sale to initial user

Ill. Rev. Stat. § 13-213

Indiana

10 years after delivery of product to initial user or
consumer

Ind. Code § 33-1-1.5-5

Kansas

10 years after the act giving rise to the cause of action

Kan. Stat. Ann. § 60-513

Nebraska

10 years after product was first sold for use or
consumption

Neb. Rev. Stat. § 25-224



Oregon

8 years after product was first purchased for use or
consumption

Or. Rev. Stat. § 30.905(1)

Tennessee

10 years after product was first purchased for use or
consumption

Tenn. Code Ann. § 29-28-103(a)



STATEMENT FOR THE SENATE COMMITTEE ON JUDICIARY
by
THE KANSAS MOTOR CAR DEALERS ASSOCIATION
Wednesday, April 29, 1992

Re: House Bill No. 3054, increasing the

statue of limitations on product liability and

other general claims

Mr. Chairman and Members of the Committee, I am Pat
Barnes, Legislative Counsel representing the Kansas Motor Car
Dealers Association. Our Association represents 321 new automobile
and truck dealers throughout the State of Kansas.

House Bill No. 3054 increases from ten (10) to twenty
(20) years the statute of_limitations which would otherwise barr
the actions summarized iﬁ that statute. For the most part we
expect this would be in refe;énce to product liability actions, but
the scope of the change is”not‘restricted to merely those types of
actions. |

There are a number of reasons we think this legislation
should not be passed so as to affect us in its present form. We
have survived for a considerable period of time with a ten year
statute of limitations under the circumstances specified in the
current law which you can see in the present bill. However, you
must understand that with a bill as broad as this one, and even the
current law, our liabilities are somewhat unascertainable to us,
and not necessarily predictable.

Our understandiﬁé of the intent of the bill was primarily

to allow for Instances of alllcone breast implant failure.

7 - {) oy,
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However, the sweep of these changes would not only cover that type
of an instance, but would include virtually any number of other
instances, many of which are unpredictable. Therefore, it would
appear to us that it would be unjust to sweep us into these
provisions. If the true intent is to address the implant
situation, then we feel a separate section of the law can be
designed té deal with that situation. This is exactly what was
done to deal with ionizing radiation injuries. There was a
separate section of law created dealing with limitations on actions
of that nature.

Nevertheless, 1if this particular bill is the desired
product, we ask to be excluded or, at least, retained under the
limitations period provided under current law. Attached to my
testimony is an amendment "A" and an alternative amendment called
"B". Amendment "A" is thelamendment we would prefer since this
takes our members out of:a chain of liability when all we do is
sell the product. (It still subjects our members to liability in
instances where we actually produced or manufactured the product.)

There is nothing unfair about this. We have no control
over the design, characteristics or other production components of
a vehicle. You must also understand that the current sweep of the
"proposed legislation i1s going to encompass you, whether you are a
professional or not, as well as car dealers and other businesses.

One of our concerns is especially important as one
approaches retirement age. Do you realize that a sole proprietor

would have to insure himself against this liability or risk loss of

/0~ Fn



everything that he had during old age for 20 years after his
retirement date if he actively sold products at the time. A
professional, for example, would.have to carry liability insurance,
assuming retirement at age 65, until the person is 85 years old -
and without necessarily earning income to offset the cost.

As you can see, as simple as this proposal may seem,
there are some adverse consequences which are not very pleasant,
nor are they fair. The price at which most of our members
presently sell their products certainly does not compensate 20
years of 1liability, nor 1liability into one’s elder years. We
believe a specific law should be designed to handle the problem
perceived, rather than a broad brush, and if that cannot be done,
then we request that we be amended out or the present law be
retained as it applies to our members.

Thank you for your time and attention. I would be happy

to answer any questions you may have of me.



As Am:n&;:d by House Commitico
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. HOUSE BILL No. 3054 .-
& i - ten tHe e T el MR T vpamal ee s e Sa sieees
Tarpble ...+ By.Commlttes on. Judicizry .
3 1 R FI O Nam v
e . e B8 L s e e )
" AN ACT concaming-chvil pracedure; relafing inthe statuis‘of lim- Note: Title of the HB 30534 should contain language pointing out D
- ilations; amending K.S.A. 1691 Supp. £2-313 and 62-3303 and exemptions or exceptions. TFor exazple: AN ACT concerning
repecling the exisling seckisa secHons. - civil procedure; relaring to the statute of limitations;
wE et < ey exenmptions theretro and product liability, amending
Be i enacted by the Legislature of the Stass of Kzases: K.S.A. 199} Supp. 60-51_} and 6073303, K..S.A. 60-3306,
Section 1. "K.5.A.-1891 Supp. 60-513 s hereby amended to rewd and repealing the existing-secticn sections.
as follows: 60-513. (a) The follawing actlons shall be breught within .
two yen: VA et e e "
(1) ~ An scon for trespass upon real property. :
(2} An acton for taling, detaining or Injuring personal property, '
including zctiens for the specific recovery thersaf, . : : g f
(3) Aa acton for relisf on the ground of fzud, but the cause of
action shall not be deemed to have accrued until the fraud is
discovered, ot : :
4) An sction for [nfury to the rghts of 2a0ther, net ardsing on
contrzct, end not heresn enumerated. *
(5) An sclion for wrongful death. : - "
(8) An action to recover for an-onizing radiation Injury as pro- : e ST
vided & K.S.A, 80513z, 60-513b aad 00-513¢, and zmeadments ) )
theretn, g : ‘ ' iR R
(7) Az ection arising cut of tho rendering cf or &ilure to render _ , ; i
profaszional services by a-health care provider, not zrising on e e 5 i i PHE S
eonbrach S, Y LT g < . ; ' g :

- {b) Ezcept as provided In subscetion (@), the causes of clion
listed in subsection (a) shall not be deemed to have zocrued untl
the ect glving rivy o the cause of acton first cxuses substantial iafury,
or, if the fact of Injury is not reasozably zscetainable untl some
tme afier the (nitial azt, then the period of limitation shall pot
. commenee untl the fact of Injury becomes reasonsbly sscertainable - l—

3 i 1 10 vears beyond the time of the act
to the Injured party, but in no event shall &1 extion be commenced »and no more than 10 yea y

BRESHE RN RES BRI RSB

then < a b TP — . giving rise to the czuse of action where the clain ¥
Z;Dnl;i ob i l‘ﬁ@z?gm{;u_bn?# R t’Lm!Ec!of L_-:' s FrRErel hﬁ is against a licensed new vehicle dealer or a used J
Moz'ﬁﬁ;ﬂtﬁh;ﬁi #:, 67"'#'9 S_J"-“:g'”- i ,;‘"~ _“‘!rr&grs; vehicle dealer as defined by K.S.A. 8-2401(b) and (c), 7 ) -
e von R0 Hwe fo befes & preduss Ll . 1
Lk o Letinad én BSA £0.33 02 end cmenSeents itk il and azmendments thereto

e aporied of fime lees then ehet prowidad in BS.A. 60-3305
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(&) A csuce of zation arising out m the rendering f or ll:° Bilure
to reader professicnal ccn:cas by & heslth eare provider skell ba
deemed to have sxrued at the Eme of the eccurrenze of the ect
giving rice to”the ‘czuse of actlon voless the fact ¢f inj jury is nct
reasonably eecerbizele vntil some Hmo efter the i=igid aci) then

- the period of Emitaticn shall not commenee untll the fot of injury

becomes ressorztly ascerizinable to the njured party, but in oo

revent ’1_..1 such: en zcticn be commenced more tham isur yea:

beyozd the time of the-act giving. riss to the cause-of ecbon.

Y

. (@) 1ke provisions of this section as it was constinuted prior b
July 1, 1857, shell cozt=ve n, fores and.efiect for 2 poriad-of o

. -years from that.date with respect to :ny act - gwmv risc to 2 cause
- - of ection occurring prior to-that date.” T oie

Sec. 8, K.5.A. 1991 Supp. 60-3303 !_s hereby a..l.-cﬂdﬁd to rczd
as follows: 603303, (a) (1) sExcept as:provided in paragraph (2 ) of

- subseetlon (a):of. this section, IEE pmduct seller. shall not ba mh]cm
to libility In a.product. Uability clzic if: the product seller proves,
:bya, pmpnudcra.._ce ef the cvidence that the barm was caused alten

the product’s fuseful wafe Iifo™ had expired. “Uselul safe life” bexin:

at the time of delivery of the product and estends for the Hme
durlog which the product would normally be likely to perform p-
be stored in & safc manter. Forthe- purposes of this section, “time
of delivery” mears the time,of .elivery of-n prodzct to Its first
purchuser or lessee. who was not engaged.in the business of cither
sclling such pmducts or usmg L‘hum as component!parts of ancther

. product to be sold. .

Ezamples of cndczcc that js cspccmlly probative In de’e—mu:.m

- whether 2 peoduct’s useful safei ife-had - expired include: -

(A) Tte cmount of wear and tear to wlud: the product kad beea

- (B) the effect of det c:'mrnhnn from ns.tur.l cavses, gad frox

. .climate and oiber conditions under \-.luch lue p"mt.c' was u.‘.n:d or

: S'tUTDdlﬂ - otall s SR SO T D T T R T
235 (G} the normal p'nctl'e‘; of the user, Sumlar users and the pmd-
'35 . uckseller with respect to the'circumstantes; § frequency zad purposes

T BT

-of the.product’s. ufe, "and- mth::z-.spect to rr:;:...:rs, rcamls a.“d
38 --:

:repla.e:nm!s- L R -
(D) any- repra:;eutahuus, m_struchuns or wa.tmngs n.s.::L by tb-
produc: seller concerning proper*msintenance, storage and use of

dl w:bc product-or the cxpeated. useful-safe 1ifs of tie- product; end

_'T
i

|
v 4

43 tiurd p-u'[]-'.

+(E). ‘any modification’ or alteration of tha product.by-z wser: or




oA praduct selemmayba sebject Lo lihilit, fors harm paused)

. by = product yused-bevand its useful safa life to.the. extent that thai

produst- seller. bas- expressly.warsiated sthe .product for a longer:
Berodn - v tuial Lt T cden mle el e e e

() (1L In claimg that invalve herm caused moro than 10 90 years
efter time of delivery, a .presumpton arses-that the harm wees
caused after the nselil safe life bad expired. This presumption may
anly be rebutted by elear ond cozvinelng evidence:

(&) (4 - If a procuet seller. expressly warrants that its product

- can be.utilized sifely-for-a- period-longer than-10 20 years, the
- period of repose, after which the presumption crealed.in paragraph

(1} of this subscetion ‘arises, shall'be: cxtended according to that
WaITADLY OF Promiseasl ™ -+ % o -0 f o wn ay o

(B) 1he.temyeer trentplycer petiod: of :repose iestablished s
parzgreph-{1)-of this subsecHon: does notinpply if tho:product seller
intentionslly misrepreseatsidacts:about:its:product, or- fraudulently,
conceals Lqr'ormnﬁon-xbout-.it‘;ané that conduct was a substantial
cause of-the claimant’s harm. - . i ;

(C} Nolhing coutained in Lhis subscction shall affeet the rght of
aay persen:Uablo under a product liabllity claim to seck and obtain
indemaity from any ather personwha s responsible for'the harm
which gave rise to the product:Lability claim. :

(D) The fensess tugnty-year period of repose estahlished In

PO AT

- paragraph-({I)- of this subsection-shall not apply if the harm was

caused by prelanged exposure to adefective prodict, or if the
injury-causing aspect of the product thst exdsted at tho Hme of
delivery was not discoverable by a reasonably prudent person untl
more than 18 20 years alter the time of delivery, or if the harm
caused within 29 20 years sfter the Eme of delivery, did not man.
ifest 1elf ontll after that time. ‘

() Except as provided in subsections (d) and (e), nothing con-
tained in subsectio=s (3) vod (b) sbeve shall modify ths epplicaton
of F.S.A. 60-513, and smendments thereto.

(@ (). In 2 product liability clalm agalnst the product seller,
the tss-pesx twenty-yeer limitabon, =5 defined in K.S.A, 60-513,
and amezdments thereto, shall not apply to the time to discover a
disease which i5 [ztent caused by exposure to & harmful material,
in which event the cotion shall be deemed to have secrued when
the disesse and suck disease’s causc have beea made known to the
persan er at the, poiat the person shauld have heen awaro of the
disezse =nd suc}l disease’s cause.

{2) The term “harmful matedal” means aay chemical substances
commonly known as esbestos, diosdns,or polychlorinated biphenyls,

artiyl)
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- whether alone or as part:of any-product, or-any substanee which

Is determined to-preseat an unreasonable risk of injury to heelth
or the eavironmezt by the Uslted States environmental protectisa
ngexcy pursuant to the federal toxic substznces coatrol mct, 15
T.5.C. & 2601 €t se5., or the state of Kanses, and becouse of sush
rick is regulated by the sinteor the exvironmeatsl protestion
agency. - - . o T

{e) Tpon the cffcztvo dato-of this act throagh July 1, 1991, the
provisions of this-subsection shall revive such eauses of netlon for
Latent diseases cavsed by exposure to a barmful material for: (1)
Any person whose cause of aclion had acerved, as defined in sub-
secton (d) on or aler March 3, 10857; oc (2) any person who had
en acton pending In sy court oa March 3, 1959, and bLecause ef
the judicial interprettion of the tea-yvear Umitation contained ia
subsection (b) of K.5.4: 60513, and amendmenta theseta, as applicd
ta Jatent disease caused by exposure to a harmful material the: (a)
Actoa was dismizzed; (B) dlsmissal of the zclion wis elfiwmed; er
(C) action wwos subject to dismiszal. The intent of this subseclion is
ta revive cnuses of acton for lntent diseascs caused by cxposuro to
# kazaful material which were barved by interpretation of K.5.A.
60-515, nod amendmez!s therelo, in eloct prior to Lhis enact=ent.

See. 257 TR.S.A 1651 Supp. €0-514 15 sod G0-33037arG heresy
repealed. . E

See. 34, 5This ect shall take efect and be bn force from and cher
{s publication in ths siztuts book. . : .

L

Sec. 3.K.S.A. 60-3306 is hereby
amended to read zs follows:
G0-3306. Scller nut subject to liability,

when. A product seller shall nat be subject
to liability in a product linhility claim aris-
ing from an alleged defect in a product, il
the product seller establishes that: {a) Such
seller had no knowledpee of the defects -

(L) suchsellerin the perfurmance of any
duties the seller performed, or was reguired
to perfonm, could nat have discovered the
delect while exercising reasonable care;

(¢) the seller was not 2 manmbacurer of
the defective product or product compo-
nent; »
() the manufacturer of the defective
product or product companent is subject ts
service of provess either under the laws of
the stite of Kansas or the domidile of the
person making the product Hability claim;
and

(¢} any judgment against the manulae-
turer obtained by the person making the
product Hability claim would be reasonably
certain of being satishied.

e

(2)

[Tistory: Lo TUSL, ¢h. 231, §6: July L.

—_[ and K.S5.A. 60-3306

A product seller shall not be subject
to liability in a product liabilicy
claim if the product seller was a
licensed new vehicle dealer or a :
licensed used vehicle dealer as defined -
by K.S.A. 8-2401(b) and (c), and <
amendments thereto, at the time of
sale or delivery of the relevant
product and the product seller was
not the manufacturer of the relevant
product.
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HOUSE B]LL No. 30;41-. X

By. Ccmrrdt-tea on. Iudicu:y

Y s Lo o

. :. ...-18 . ..‘.-...,:'

" AN ACT mrcemﬁng civil procedure; relating tothe statute'of Lim-

- itafione; amending K.S.A. 1681 Supp. 50—513 and 60- 3303 and
repezing the existing &ecbea sechons

Be # enacted b,f the D:gf.slatura qfriw Stato cj‘fmmm.

Secdon 1. "K.S.A 1691 Bupp. 60-513 {5 hereby amended to reud

&5 follows: 60-513. (a) ‘I"nc followtng actlons s&nll be brought thin
bwo years: ¢ g

(1) An ccHen for trespass upon rr:a.l pmpe.:*y

{2} An scfon for taldng, detalning or injuring penonal property,
including actions for the specifie recovery theredf, .

(3} Aa action for relief on the ground of fravd, but tha cause cf
ectica shall not Le deemcd to havo accrued unul the fraud i.,
dlsesversd.

(8) An sction for {xluy to tha rights of znmhe' not arising ea
conkact, and not hereln enumerated.

(5} Aa action for wrongful death. :

{6) Ax actiza to recover for an- ionl zing radiation Injury &s pro-
vided &b K.5.A. 60-5131, 60-513b ead 0Q-513¢, and ammdrrcnu
theretn,

(1) An ecton ms[nﬂ' out of tho rendering of or filure to render
professional services by 2 hzalth care providcr, not e.:is{ng on

‘conbect

(b) Except as provi u,d [n subsccﬁon (c) tha causes of aclioa
listd in subsecton (3) shall not be deemed to have eseruad untl
tl.s Est f”'v"'g rise to the cause of acton first causes substantial infury,

. if the faet of Injury is not reasonably ascerizinable until some
mna efter the fitia] act, then the period of limitation shall ot

. ccramence untl the fact of Injury becomes reascnzbly sscertainable

to the injured party, but in no event shall an petfon be commeznced
mare them 10 20 vears beyond the time of the act ziving rise to the

;and no more than 10 years beyond the time of the act giving Tise to
the cause of action where the claim is against a licensed new vehicle
dealer or a used vehicle dealer as defimed by K.S.A. 8-2401(b) znd (c),

mu&&donjmmﬂm#msmmﬂ%#
tnferpreded 28 chorton tho dme fe bring ¢ preduet Gabilizy
M@éﬂﬁ%m%—é‘é—cﬁﬂ- and amendments thersta
WSMQWH%MwWHMArm&—

|_ and amendments thereto.
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() A cause of ection arising out uf the rendesing of or the Gilure

to render professional services by ‘a’ health care provider shsll ba
deemed to have accrued at the Eme of the cecurrence of the ect
giving rise to”the ‘czuse’of actlon; toless the fact of injury is not
reasgmably ascertzinshle until seme timo after the iadtid ect, then
the period of limitaticn_shall not commenee tntll the fact of injury
becomes reasonzbly ascertainabla to the m;u‘cd party, but in no
cevent shall :such:an acton be commesced more than four years
beyond tha time of the. act glving rise lo the cause ol acton.
_(d) 7The provisions of this section as it was constituted prior &
July 1, 1957, shall continue In,force and.efect for & perdad: of two
years from that.date with, ruspect to any act - giving rise to 2 cause
of sction occurring prior to-that date.”, -

Sec. 8. K.6.A. 1001 Supp. 60-3303 Is hereby nmmded to re:ld
as follows: 60-3303. (a) (1): ;Except. as, sprovided in porograph () OF
subsection (a):of. this-secton, i’ product seller.shall not he subject,
to liability In a.preduct.Uability claim' if: the product scller proves.
~by s prepnndcr:mcc of the cvidence that tho barm was caused aften
the produyct’s Juseful 1ale lifo™ had cxpired, “Uselul safe Life” buyins
at the time of delivery of the product and extends for .the tme
during which the preduct would pormally -be likely to pcrform .ar
be stored in 2 safc manner. For tho-purpases of.this section, “time
of delivery™ means the time,.of delivery of-a product to lts first
purchuser or lessce who was not engaged.in the business of cither
sclling such products or using thv.'m as compauent part_s of anothcr

 product to he sold. - g
. Eramples of evidence that is especially. p:'obati\e In delermmmf
whether a product’s useful 'safe: life-had -expired include: -

{A) Tho omount of wear a.r:d tear to Much the praduct had beea
mbjo:r- T A v,

- (B) the eﬁ'cct of &ctmorntmn from nam::ﬂ causes, a.nd from
.climate and other cond.nhons under whxch lnc product was uscd or
s‘crrcd Sels ot CLamerde cu IR

-(C) thc nnrmal pmchces- of the user,. n...:]:r users and thc pmd-

: ucbse!lcr with respect to the-circumstnnees; frequency sod purposes
of the. produ.cts usn, "and- m‘th-mspcct to r!:pn.rrs, rcnmk m:ld
« rreplacements;. -V - onp g - e Dt -

‘(D) ouy- represen':ahous, instructions or v:s.rmngs m&dﬁ by ﬂla
-product seller concerning proper-maiutenance, storage and- use of
-*tbc product-or the-cxpected. useful safe lifs of the: product; and

~(E). 'any modificatica ar- alteration of the product by -1 user: or
tb.u'd p.u-l .
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- (A praducy sellanmay, by subject to Lishlipfors harm cauced}
- by a product;used.hevond its; useful-cafa ife to the. extent that thei
pryduct- seller. has expressly: warsanted :the .product for a longers:
Pm’i-o&i R L O P ol T LSS EL N S
(b} (1). In claims that invelve herm egased more than 10 90 years
efter tme of delivery, a -presumpbon arises-that the harm wes
cause< after the wseful safe Jife kad expired. This presumption may
only be rebutted by clear ond woavincizg evidenca:
(2) (A) - If 2 product seller.exprassly .warrants that jts produet
- ¢2a be.utilized safely-fora- pericd-longer thea-10 20 years, the
-period of repose, &fter which the presumption crealed.in paragraph
(1) of this subscetion ‘arises, shall'be- extended according to that
WarTanty or-promise.. .o ! .-, '

O 01 ~1 0 Uy b € 13—

(B) Xhe.temyear. fuwentylycer .petiod: of -repose iestablished
paregraph.(1)-of this subsection: does notiapply if tho-product seller
intentianally misrepresentsifacts; about-jts:preduct, or fraudulently.
conceals informnl‘ion&p.bout'-it{-_' and that eonduct was a substantial
cause of-the claimant’s harm. .+ . W, .

(G} Nuthing contained in-Uis subscction shall affect the right of
any person:Uablo under a product lisbility claim to seek rad obtaia -
indemaity from any other personwho is responsiblo for'the harm
which gave risa to the product:Liability claim, -

(D) The dewvear twenly-yeor period of reposs established in

- paragraph*(1)- of  this subscetlon-shall cot epply if U:e harm was
caused by prolonged cxposurs to a'defective product, or if the
injury<cavsing aspect of the product that existed at tho Hme of
delivery was not discoverable by & reasonably prudent person untl
more than 10 20 years alter the time of delivery, or if the harm
caused within 10 20 years alter the time of delivery, did not man.
ifest itself untl after that time.

|

() Except as provided in subsections {d) aad (e), nothing con-
tained iz subsections (2) and (b) sbove shall modiy the epplication
of X.8.A, 60-513, and smendments thereto.

(@ (1) . In 2 product Linbility clalm apainst the product seller,
the tes—penx fwenty-yecr limitation, as defined in K.S.A. 60-513,
and amendments thereto, shall not apply to the time to discover a
disease which is latent caused by exposure to & harmful material,
in whizh event the action shall be doemed to kave sscrued when
the disesse and such disease’s cause have been made known to the
person or at the. point the person shonld have been awaro of the
disesse and suc}x disease’s cause, )

{2} “The term “harmful material” mesns any chemical substances

4 I

_commocly known a5 asbestos, dioxins, or volvehlorinated bivhenvis.

e A A e o e S e e i
A IR et e 2

(3) In claims where the preduct seller is a licensed new
vehicle dealer or a used vehicle dealer as defined by
K.S.A. 8-2401(b) 2nd (c), and acendments thereto, whe

was not the maaufacturer of the product, the reference

to tize limitatioms of 20 vears set forth in the paragraphs
above in this subsection shall iostead be 10 years.




CRRBEREG

EB 3054—Am. et e
LY 4

~whether alope ‘or as part:of any-product, or-any.substanee which

is delermined to-present an unreasonable risk of iajury to health
or the environment by the Unlted States environmeuntel protection
sgency pursuant to ths federal tavie substances control =ct, 15
U.S.C. & 2601 &2 scq., or the state of Kansas, and beeause of such
risk s rugu.aled b) the' sbxte or tha ens u‘on.mcatal protection
agency.” -

{¢) TUpon the cffcct:vo dnm of this act th:oub,h July 1, 1981, the
provisions of this-subsection shall revive such eauses of netlon for
latent diseases caused by exposure to a harmful material form (1)
Any perton whosw cause of action bad acerued, as defined in sub-
section {d) on or after March 3, 1857; or (2) any person who had
an acton pending fn any court oa March 3, 1959, sod because ef
the judidsl interpretation of the ten-year [Imitatlon cootained [a
subscction (b) of K.5.A. 60-513, acd amendments theveto, os applied
t0 Jntent disease cuused by cxposure to a harmful noaterial the: (A)
Acticn was dismissed; (B) dlsmlssal of the aclion wns affimed; or
(C) action was subject to dismisszl. The intent of this subseclion is
to revive causes of action for [atent discases caused by exposuro to
# basiaful material which wero barred by interpretation of K.S.A,
60-513, and amendmects therelo, in eJect prior to this enactment.

Sec. 3. K.S.A. 1891 Supp, 60513 is nnd §0-3303 are hereby
repealed,

Sec, 34, This et s}u]l b.ku eE'ect and bc [ forcc f-rom u& n&cr
it pabﬂmﬁon in f.ha s‘.:.‘\:ts book. . :
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Kansas State Chamber

of Commerce,
Associated Industries
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Kansas Retail Council

HB 3054 April 29, 1992

KANSAS CHAMBER OF COMMERCE AND INDUSTRY
Testimony Before the
Senate Committee on Judiciary

by
Bob Corkins

Director of Taxation
Mr. Chairman and members of the Committee:
My name is Bob Corkins, representing the Kansas Chamber of Commerce and Industry.
appreciate the chance to express our members' views today on HB 3054 regarding the product

liability statute of repose.

The Kansas Chamber of Commerce and Industry (KCCI) is a statewide organization
dedicated to the promotion of economic growth and job creation within Kansas, and to
the protection and support of the private competitive enterprise system.

KCCI is comprised of more than 3,000 businesses which includes 200 local and regional
chambers of commerce and trade organizations which represent over 161,000 business men
and women. The organization represents both large and small employers in Kansas, with
5% of KCCI's members having less than 25 employees, and 86% having less than 100
employees. KCCI receives no government funding.

The KCCI Board of Directors establishes policies through the work of hundreds of the
organization's members who make up its various committees. These policies are the
guiding principles of the organization and translate into views such as those expressed
here.

Prior to the enactment of KSA 60-3302 in 1981, KCCI was deeply involved in its

legislative debate. Our support of the ultimate legislation -- as is typically the case
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-- evolved from compromises with other interested parties. Originally, KCCI supportea a
proposal which would have placed a definitive 10 year "cap" on the time period in which
products Tiability claims may be filed. The law, through statutory amendments and
judicial interpretation, has now come full circle back to that concept. KCCI's position
remains in support of the 10 year definitive cap. |

An expansion of this liability through HB 3054 would mean higher costs of doing
business and ultimately a loss of jobs. This result is at least as certain as assertions
by the bill's proponents that our present Taw may cause plaintiffs to suffer uncompensated
losses. However, at present I will emphasize some arguements against HB 3054 which did

not receive much attention from the House. For example:

* HB 3054 does not represent a "compromise" between competing interests.

* Most legislators agree that some definitive cutoff date for liability is good
public policy.

* The Tink between Tiability risks and improved product safety is very weak.

* Excessive product liability curtails product innovation.

%* Some percejved drawbacks to existing law can be accommodated through state
regulations.

These and other arguments are outlined on the attached exhibit. 1In general, they
Tead to the conclusion that the case for HB 3054 is unsubstantiated, the change is
unwarranted, and that it would be disadvantageous.

Consequently, KCCI urges you to reject this legislation.



juments Against HB 3054

Proponents' "damages" are unsubstantiated. No example has been given
illustrating a case in which any plaintiff has been denied any claim on the
basis of Kansas' current statute of repose for product Tiability. A1l
examples are hypothetical and prospective only.

Claims regarding silicone breast implants could be permitted without any
statutory changes. Kansas provides an exemption from the filing deadline for
claims pertaining to "harmful materials" which may cause latent injuries. If
the state were to define silicone implants as such a harmful material -- and
it could do so through KDHE regulations -- then these claims could be exempt
from the 10 year filing limitation without any statutory change.

Other claims could be exempted from the statute *of repose. The regulatory
action mentioned above could be used for other substances deemed to be
"harmful materials" in the future. A case-by-case approach of this kind would
be preferable to penalizing all manufacturers with a broader statutory

approach such as that in HB 3054.

Legislators agree that some maximum cutoff date for 1iability is good public
policy. Except for the cases regarding "latent injuries," the majority of
House members voting on HB 3054 agreed that no claim should be permitted
beyond 20 years. When the 10 year 1limit was passed in 1987, the legislature
effectively stated that that maximum cutoff period was justified. What makes
20 years more reasonable than 10 years? Will 25, 30, or 50 years be deemed
“reasonable” by next year's legislature?

Product Tiability costs are already very expensive. Liability costs in 1987
added from $70,000 to $100,000 per light aircraft built and shipped during the
year. The total cost of liability for domestic car makers runs into hundreds
of dollars per car sold, while foreign builders typically pay such costs in
the area of $50 per car. The cost of product liability insurance, in general,
has escalated due to rising claims. In the 1980-84 period, insurers paid
claims of $1.19 for every $1 in liability premiums from all manufacturers.
This ratio later narrowed only when premium rates rose steeply in 1984-85 and
many manufacturers were denied coverage or were priced out of the market.

The Tink between liability risks and improved product safety is very weak.
Product Tiability claims can compensate for past damages, but do not prevent
accidents from occurring. While 1iability has led to modified product label
warnings in some cases, or has reduced consumer demand for the affected
products, most research analysts conclude that Tiability verdicts have not led
to the development of substantially safer products.

Excessive product liability curtails product innovation. Its effect on
innovations in medical treatment has been particularly repressive. Some
laboratories, for example, have recently canceled the testing of promising
AIDS vaccines due to risks of product Tiability. Passenger cars getting 80
mpg (with high performance) and which satisfy all federal safety standards are
entirely feasible, but have not been built due to liability risks. In direct
relation to growing product 1iability since 1960, three light aircraft
manufacturers collectively introduced 22 new models from 1960 to 1970, 14 new
models from 1970 to 1980, and seven new models from 1980 to 1990. '
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KANSAS CIVIL LAW FORUM

A Coalition of Professionals and Businesses

Interested in the Kansas Court System
Brad Smoot, Coordinator
1200 West Tenth
Topeka, Kansas 66604-1291
(913) 233-0016 FAX (913) 233-3518

TESTIMONY OF BRAD SMOOT,
COORDINATOR, KANSAS CIVIL LAW FORUM
BEFORE THE SENATE JUDICIARY COMMITTEE

REGARDING 1992 HOUSE BILIL NO. 3054

APRIL 28, 1992

I am Brad Smoot, appearing today on behalf of the Kansas
Civil Law Forum, a group of businesses and professional as-
sociations interested in the Kansas court system. Attached
to my comments is a list of our 1992 membership.

The Kansas Civil Law Forum and its individual members
oppose 1992 House Bill 3054 which would expand the statute of
repose from the current 10 year limit to 20 years. This bill
is similar to 1991 Senate Bill 103 which was defeated by the
legislature last session. As previously indicated by other
conferees, this proposal is both unnecessary and undesirable.
There is little reason to believe that there is any real pro-
blem in Kansas civil law that requires such a drastic expan-
sion of liability exposure for Kansas businesses. Indeed, in
light of the recent ruling in the Harding case which I have
attached to the Chairman’s copy for the Committee records,
any genuine question of access to the courts can be accom-
plished by more specific means. The Harding case does, after
all, affirm the right of the 1legislature to make specific
exceptions to the general statute of repose.

In order to give the Committee a better and more schol-
arly view of this issue, we contacted Cornell Law Professor,
James A. Henderson, Jr., for his review and observations re-
garding the proposed increase in liability exposure. I have
attached a copy of his comments to my testimony for your in-
formation. Professor Henderson, a well-recognized expert on
tort law, was unable to be in Topeka today to make a presen-
tation. However, in his written comments, he concluded that
Kansas law is not out of line with other states and should
not be changed to expand liability to 20 years.

The legislature properly addressed the question of la-
tent diseases in the 1990 amendments and does not need to
make further and more drastic modifications at this time.
For these and other reasons previously expressed, I urge this
Committee to reject House Bill 3054.
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KCLF MEMBERSHIP LIST - 1992

ATA Kansas
Alderson, Alderson, Montgomery & Newbery
Beech Aircraft Corporation
Boeing Company
The Coleman Company, Inc.
Farmers Insurance Group of Companies
Glaxo
KPL Gas Service
Kansas Associated Equipment Distributors
Kansas Association of Defense Counsel
Kansas Association of Property & Casualty Insurers
Kansas City Power & Light
Kansas Farm Bureau
Kansas Hospital Association
Kansas Independent Insurance Agents
Kansas Medical Mutual Insurance Company
Kansas Medical Society
Kansas Optometric Association
Kansas Railroad Association
Lederle Laboratories
Marion Merrell Dow, Inc.
Pharmaceuticals Manufacturers Association
Puritan Bennett Corporation
Shook, Hardy and Bacon Law Offices
Southwestern Bell
Western Retail Implement & Hardware Associaiton



Cornell Law School

S James A. Henderson, Jr.
Frank B. Ingersoll Professor of Law

April 24, 1992

Senator Wint Winter, Jr. Chairman
Senate Judiciary Committee

State house

Topeka, KS 66612

Dear Senator Winter:

Enclosed is a statement expressing my views in opposition to
H.B. 3054, currently before your Committee. I regret that I am
unable to testify in person on the 29th, but the statement
captures my thoughts on the matter.

Sincerely,

4%&%;

mes A. Henderson,

JAH:jg
Enclosure

7
/ g

7 (A dp izt L

)4} o ;{Zi ‘L_%L&é(/{l AL L{.JI

& L’L({,’/M/Lj //) /‘7/;/)2/

206 Myron Taylor Hall, Ithaca, New York 14853-4901 ~ Fax: (607)255-7193 [ Phone: (607)255-2303

tlackid /3 V5




STATEMENT OF PROFESSOR JAMES A. HENDERSON, JR.
OPPOSING H.B. 3054

I appreciate the opportunity to comment on House Bill
3054, a proposal to change the time limitations on bringing
products liability actions in this state. I am James A.
Henderson, Jr., Frank B. Ingersoll Professor of Law at Cornell
University. I have taught and written in the fields of torts,
products liability and insurance for twenty-five years. I have
authored several books and numerous law review articles on these
subjects. I was asked by The Kansas Civil Law Forum to submit
this written statement, but the views I express are my own and
reflect insights gained over a long career working in the field
of law to which House Bill 3054 relates.

Before proceeding to comment on this proposal for
change, I shall briefly explain the different types of time bars
to recovery and describe existing Kansas law. The two basic time
bars in products litigation are statutes of limitations and
statutes of repose. A statute of limitations gives injured
persons a relatively short period of time (two years, typically),
within which to commence legal action after they have been
injured (or discover that they have been injured). In contrast,
a statute of repose sets a longer period of time (typically, ten
years) within which products llablllty actions must be brought,
commencing not with the plalntlff's injury but with the
defendant's giving up possession or control of the product. An
injured plaintiff's claim will be time-barred if either the
limitations or the repose period has run. Thus, in a typical
jurisdiction a plaintiff must bring his action within ten years
of the product's original distribution by the defendant and
within two years of injury (or discovery of injury). In contrast
to the statute of limitations period, which never begins to run
prior to injury, the 1l0-year repose period bars some claims
before the claimant has been injured.

Kansas statutes impose two distinct time limitations on
the bringing of products liability actions. First, K.S.A. 60-513
establishes a two-year statute of limitations (subsectlon (a)(4))
accompanied by a so-called "discovery rule" (subsection (b)).
Under these provisions, injured plaintiffs have two years,
measured from the time defendant's act causes substantial 1njury,
in which to commence legal action; but if the fact of injury is
not reasonably ascertainable at the time of injury, then the
cause of action accrues (the limitations period begins to run)
when the fact of injury becomes reasonably ascertainable to the
injured party.

K.S.A. 60-513 in its terms applies more broadly to tort
claims in general. But clearly it includes products
liability.
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The secpnd time limitation on the bringing of products

liability actions” is contained in K.S.A. 60-513(b): "[I]n no
event shall an action be commenced more than 10 years beyond the
time of the act giving rise to the cause of action." Clearly,

this provision is intended as an outside statute of repose,
barring most products liability claims that accrue more than ten
years after 9elivery of the product by defendant into the stream
of commerce. In this regard K.S.A. 60-3303(d) (1) establishes

an exception to the 1l0-year outside statute of repose: that
limitation shall not apply in products cases involving diseases
which are latent, caused by exposure to certain defined chemical
or toxic substances. In those instances, the limitations period
does not begin until the claimant knows or should have been aware
of the disease and the disease's cause.

A third provision relating to products liability
actions under Kansas law is contained in K.S.A. 60-3303.
Subsections (a) and (b) of that statute introduce the concept of
a product's "useful safe life." Because of the perplexing and
confusing nature of the useful safe life concept, I very much
doubt that as a practical matter it provides anything in the way
of a defense in most cases. In any event, the period of useful
safe life begins with the delivery of the product and extends for
the time during which the product would normally be likely to
perform or be stored safely. If the seller proves by a

See note 1, supra.

In a sequence of court and legislative decisions
stretching back to 1974, the Supreme Court of Kansas
and the Kansas legislature have engaged in a
fascinating back-and-forth constructing and
deconstructing of doctrine that applies different rules
to cases accruing at different times from then to the
present. See Harding v. K.C. Wall Products, Inc., No.
66513 (slip. op. April 10, 1992). In any event, the
description in the text accurately reflects the
existing statute and presumably will apply to the same
future cases as would H.B. 3054, if it became law.

K.S.A. 60-3303 creates a presumption that a bar is
appropriate after 10 years, subject to rebuttal.

K.S.A. 60-513, as it stands, is an absolute bar
(subject to the caveat in note 3, preceding. I find
several aspects of 60-3303 confusing. First,
presumably "useful life" relates to how long a product
should last before wearing out and becoming dangerous.
What is the relevance of subsection (b) (2) (D) to
products wearing out, given that the subsection clearly
is primarily concerned with exposure to toxics? And,
second, can K.S.A. 60-3303 extend the outside time bar
beyond the absolute 10-year bar in K.S.A. 60-513 if the
plaintiff successfully rebuts 60-3303's presumption?
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preponderance of the evidence that the harm was caused after the
product's useful safe life had expired, liability is barred.
Subsection (b) provides that in claims that involve harm caused
more than ten years after delivery, a presumption arises that the
harm was caused after the useful safe life had expired. The
statute purports to provide that plaintiffs may succeed in that
event only if they rebut the presumption by clear and convincing
evidence. A subsequent subsection (D) provides exceptions for
claims involving prolongedsexposures, nondiscoverable defects and
late-manifesting injuries.

House Bill 3054 would accomplish two objectives:
first, it would amend K.S.A. 60-513 to change the 10-year outside
repose time limit to 20 years; and, second, it would exclude from
the definition of "product liability claim" in K.S.A. 60-3302(c)
actions brought against those involved in the improvement of real
property. In my comments to follow, I shall focus exclusively on
the provision extending the general repose period to 20 years. I
believe that House Bill 3054 would do much more harm than good
and shall not be enacted into law. My observations in this
regard are divided into two parts: why a statute of repose is a
sensible provision in any state's system of products liability
law; and why 10 years, under current Kansas law, is a much
fairer, more sensible repose period than the 20-year period
proposed in House Bill 3054.

Why a Statute of Repose Makes Sense in Principle

What justifies imposing an outside time limit on
products liability actions? Anyone familiar with products
liability litigation knows that as each year passes from the
initial distribution of a product, it becomes more and more
difficult to reconstruct the relevant events pertaining to a
claim of original defectiveness. Five years out, the task of
accurate reconstruction is difficult; eight years out, it is more
difficult still; beyond ten years out -- the time limit under
current Kansas law -- it often approaches the impossible.” Not
only are the relevant facts surrounding manufacture and
distribution difficult to reconstruct, but also the relevant
social attitudes and values that surrounded original distribu;ion
are difficult to understand and appreciate through hindsight.

These exceptions strike me as confusing. See note 4,
supra.

Given the reality that cases often take two or more
years to reach trial after filing, the time from sale
to eventual trial could be 12 or more years.

See, generally, J. Henderson & A. Twerski, Products
Liability: Problems and Process, 627-29 (1987);
Henderson, "Coping With the Time Dimension in Products
Liability," 69 calif. L. Rev. 919 (1981).
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The unfairness not only to defendants but to jurors as well is
substantial. Asked to judge the product as of the time it was
originally distributed many years ago, jurors attempting to do
justice but lacking a time travel device fact a hopeless task.
And, just as jurors' reactions later on become problematic, so do
the tasks of those who must predict, at the time of original
distribution, what juror reactions later on will be. These
unfairly imposed difficulties prevent business managers from
being able to plan adequately for the future, and cause liability
insurers to throw up their hands in despair.

As pointed out earlier, statutes of repose do bar some
claims before the claimant suffers injury. Any costs generated
by barring such claims must be weighed against the potentially
enormous costs to society of countenancing a liability system in
which, given the problems of judging products via hindsight many
years after the relevant decisions were made, liability is
imposed largely by whim.

Thus, a statute of repose strikes an appropriate
balance between the plaintiff's right to bring a claim and the
defendant's right to a fair chance to defend him§elf. A number
of jurisdictions have adopted repose provisions,® some with
periods as short as five years.” Ten years, the period of
repose under current Kansas law, is the period most often chosen

See, e.d., Colo. Rev. Stat. § 13-21-403 (1977)
(rebuttable presumption of non-defectiveness 10 years
after sale); Conn. Stat. § 52-577a (1987) (ten-year
repose); Ga. Code Ann. § 51-1-11 (1982) (ten-year
repose); Idaho Code § 6-1403 (1980) (ten-year repose);
Ill. Rev. Stat. § 13-213(b) (1979) (twelve-year repose
from first sale; ten-year repose from first sale to
initial user); Ind. Code § 33-1-1.5-5 (ten-year
repose); Ky. Rev. Stat. § 411.310 (1978) (rebuttable
presumption of nondefectiveness 5 years after sale to
first consumer or 8 years after manufacture); Neb. Rev.
Stat. § 25-224 (1981) (ten-year repose); N.C. Gen.
Stat. § 1-51(16) (1979) (ten-year repose); Or. Rev.
Stat. § 39.905(1) (1987) (eight-year repose); R.I. Gen.
Laws § 6A-2-725 (1978) (ten-year repose); Tenn. Code

§ 29-28-103 (1978) (ten-year repose); Wash. Rev. Code
§ 7.72.060 (1981) (presumption after twelve years that
the product exceeded useful safe life).

See, e.9., Ky. Rev. Stat. § 411.310 (1978) (rebuttable
presumption of nondefectiveness five years after sale
to first consumer).



by legislatures.10 The Model Unifﬂrm Product Liability Act, for
example, adopts a 10-year period.

If any further support were required for the general
proposition that statutes of repose make sense in principle, one
need only to observe that the proponents of House Bill 3054 agree
with the proposition -- they agree that a repose period is
required, but differ with existing law on what the repose period
should be. I do not mean to trivialize the issue of "How long?"
I will argue below that 20 years would be unfairly too long. My
point here is simply that, in principle, the proponents of House
Bill 3054 agree that repose is a sensible approach to certain
problems in products liability.

Why the Repose Period Should Not Be
Extended to 20 Years

As I noted earlier, as a practical matter, the current
10-year repose period extends the outside time limit between
distribution and eventual trial to twelve or more years. A
20-year period for filing claims would, in similar fashion,
extend the period as a practical matter to 22 or more years. As
coincidence has it, I began seriously researching torts and
products liability only a little more than 22 years ago. I state
without qualification that in that length of time our, products
liability system has been completely revolutionized. When a
plaintiff today attacks a several decades -- old product design
under current law and public attitudes, the defendant stands a
zero chance of being judge fairly, as of late 1960s-early 1970s
values. Moreover, the facts necessary to defend are typically
difficult (and often impossible) to marshall. Senior design
engineers, in their 40s and 50s 22 years ago, have since retired;
many are unavailable. Simply stated, a 20-year period of repose
offers little, if any, of the protection from unfairness that a
repose period rightly should provide.

One type of claim often recognized as deserving a
longer period of time within which to bring legal action involves
latent diseases caused by exposure to chemicals and toxics, such

10
See note 8, above.

" Section 110 establishes a presumption that a product's
useful life has expired after ten years from
distribution, rebuttable by clear and convincing
evidence. K.S.A. 60-3303 is based on the MUPLA
provision.

12
See note 6, supra.

B See, Henderson & Twerski, Closing the American Products
Liability Frontier: Rejection of Liability Without
Defect, 66 N.Y.U. L. Rev. 1263, 1270-1271 (1991).
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as asbestos, dioxins and pcb's. Kansas law provides an exception
for such cases in K.S.A. 60-3303(d). Indeed, were it not for
that fact, I would not be here today defending the current Kansas
system of time limitations. But with the exception in place, ten
years is much the preferable time period than 20. As I pointed
out earlier, ten years is the most opted-for period in other
states. In my experience, ten years -- which may stretch to
twelve -- is the optimum period within which minimum fairness to
both plaintiffs and defendants can be maintained. Moreover, to
the extent that one believes the question of "How long?" to be
essentially empirical in nature, I submit that on the present
record it is the supporters of House Bill 3054, seeking fairly
radical change, who bear the burden of presenting convincing
data.

Conclusion

For the reasons I have advanced, I urge you to reject
House Bill 3054 as an unfair and unwarranted extension of the
from-time-of-sale repose period during which plaintiffs may bring
claims. After a decade or more of use (and possible abuse), a
product's risks, in fairness, should be borne by the users who
are in a position to monitor those risks and achieve their
minimization. Enactment of House Bill 3054 would take Kansas out
of the mainstream of American products liability law, creating an
environment of unfairness to business and industry and thereby
discouraging, at the margin, migration of new businesses to this
state.

Respectfully submitted,

PROFESSOR JAMES A. HENDERSON, JR.

April 29, 1992
Date

1 See note 20, supra.



