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October 27, 1993
Morning Session

Briefings and Hearings on the Kansas State Board of Agriculture
Legislative Response to Court Decisions

The meeting was called to order by the Chairperson Eugene Shore at 9:00 a.m,, in
Room 313-S of the Statehouse. Brief announcements were made, and Acting Secretary Phillip
Fishburn was introduced and called upon to address the Committee.

Mr. Fishburn thanked the staff of the Department of Agriculture and past board
members and secretaries for the outstanding job they did and for their contributions to Kansas. He
encouraged the Committee to address the future of the Department soon, as he thought the
uncertainty is stressful for staff. Also, he was concerned that if the issue is not settled, it will widen
the unproductive chasms which have occurred between the groups involved. He said Governor
Finney soon would be announcing a proposal for the Department’s future (Attachment 1).
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Responding to questions, Mr. Fishburn stated agriculture must be consumer driven and
that farmers must grow crops that are marketable. He stated that the state must strengthen its
export markets, and it needs to continue to explore new markets and develop new uses for our
agriculture products. Mr. Fishburn stated that he thought the Governor would recommend that the
Secretary of Agriculture be an appointed position and indicated that the State Fair Board issue will
be addressed by the Governor in her proposal. Finally, regarding the Department’s stand on the
North American Free Trade Agreement (NAFTA), he stated the Governor is undecided at this time.
He stated that the Department is working with the Administration and the Governor, and
information from both sides has been provided to the Governor and he expected she will have an
announcement soon regarding NAFTA.

The Chairperson reviewed the agenda for the meeting and indicated that it would begin
by a briefing by staff and with Committee discussion on the Kansas State Board of Agriculture and
how the Board and Secretary are chosen. He stated it was to be an information hearing and he did
not intend to introduce any legislation at this meeting. He expected at the December meeting it
would be necessary to look at the State Fair Board as some decisions needed to be made regarding
that Board.

For information purposes, the Chairperson informed the Committee that Judge
Lungstrum had been invited to address the Committee and that he had declined. The Chairman
stated three times in the past the Attorney General had been asked if the current system of selecting
the Board and Secretary was constitutional. The Chairperson stated that three times the Attorney
General had ruled that it was. The Chairperson also stated that one Governor had proposed an
Executive Order that would have changed how the Board and the Secretary were chosen and that was
defeated by the Legislature. He relayed this information to indicate that he did not think the
Legislature had neglected its responsibilities regarding the issue.

Staff was called on for a briefing. Staff’s memorandum reviews the history of the Kansas
State Board of Agriculture, and outlines how the current Board and Secretary are selected. It also
lists the seven divisions in the Department of Agriculture that the Secretary has the responsibility of
administering. Also included in staff's memorandum were copies of the statutes governing the
clection and duties of the Board and a list of laws administered by the former Kansas State Board
of Agriculture. The memorandum and attachments are on file in the Kansas Legislative Research
Department.

A member of the Committee pointed out that there are three distinct issues that the
Committee is discussing. Those issues are the selection of the delegates to the annual meeting, the
election of the State Board, and selection of the Secretary.

Staff explained how the Supreme Court Nominating Commission was organized under
the Constitution, and further stated some of the agencies the Attorney General mentioned as having
questionable organizational structure when he addressed the Senate Agriculture Committee. Some
of those mentioned were the Kansas Sheep Council, the Building Advisory Board, the Kansas Animal
Health Commission, and Kansas Dental Board. Staff suggested the Committee might ask the
Attorney General to address how the lawsuit might affect those entities.

Staff also reviewed the three bills which were introduced in the 1993 Session which were
drafted to restructure the State Board of Agriculture. They are: H.B. 2134, H.B. 2292, and S.B. 85.
Staff reported no hearings were held on these bills, but they will be carried over and could be acted
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upon during the 1994 Session. This memorandum is on file in the Kansas Legislative Research
Department.

Representative McClure stated she was looking at some options on how to redesign the
Board and she intended to present them to the Committee when it meets in December.

Responding to questions, staff said if a bill were passed and the plaintiffs still do not
believe that it is a constitutional way to organize the agency they will again bring this matter to the
court’s attention. One of the stated reasons for this is that the Department of Agriculture regulates
pesticides and water. Staff indicated that the plaintiffs believe that these are areas which affect all
Kansans and not just the agricultural community and the rural areas. Responding to a question
regarding how the plaintiffs would select the Secretary, staff stated that they were interested in a
Secretary appointed by the Governor, but suggested the question could best be addressed by Mr.
Hellebust when he testified later in the day. Questions were asked regarding the Supreme Court
Nominating Commission and how they were selected. Staff stated it was set up in statutes and would
explain the details in a later report.

Ken Wilke, General Counsel, Department of Agriculture, briefed the Committee on the
history of the federal court case, Hellebust, et al. v. Sam Brownback, et al., in which the United States
District Court for the District of Kansas declared the method of selection of the Board members and
the Secretary of the State Board of Agriculture unconstitutional. A copy of the Court decision is
attached to his testimony (Attachment 2). Mr. Wilke responded to several questions regarding the
current selection system, and the methods used in other states. He stated New Jersey’s method was
the closest to Kansas’ system, but he was not sure that the New Jersey method could pass the
constitutional question.

Attorney General Stephan stated the 10th Circuit Court in Denver had denied the stay
request by the defendants. He stated that when all of the briefs are in he intended to ask for the
case to be expedited, and was hopeful it could be heard before the end of the 1994 Session. The
Attorney General believes the Kansas Legislature or any state legislature should be able to carry out
their laws as they have done for the past 125 years. He cautioned that a change in the structure of
the agriculture agency could affect various other state agency boards that are filled largely with
representatives of the industries that they regulate. He further cautioned if the selection procedure
is changed by the Legislature, it could stop the appeal and the judgement would be moot. He stated
that he hoped the Committee would consider this.

Responding to questions, the Attorney General suggested there are state commissions
and boards which require the Governor to choose from a list of nominees that are submitted from
members of the industry that they regulate. He stated that he would be glad to supply that list to
the Committee. He responded to questions regarding the powers of the current Department of
Agriculture, and the cost of filing the lawsuit. A final Committee member question concerned the
State Fair Board, and he stated the Fair Board had three members other than those from the Board
of Agriculture and it will continue to function.

_ RichardE. Levy, University of Kansas School of Law, reviewed the constitutional aspects
of possible reorganization of the state’s agricultural agency, and offered whatever assistance his
constitutional law expertise might afford. He outlined some of the constitutional concerns that the
Legislature must bear in mind when it deliberates the options for restructuring the agricultural
agency, and also addressed the suggestions that it is improper for the Legislature to believe the
federal court decision is an instance of improper judicial intervention. He suggested appointment
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of the Secretary by the Governor is most likely to withstand any constitutional challenge (Attachment
3).

A lengthy question and answer period followed. Mr. Levy addressed the issue of how
the professional boards are set up and stated they might be perceived as different than the Board
of Agriculture because there probably is more expertise necessary in medicine than agriculture, for
example. He said any ruling on the Board of Agriculture will not finally resolve questions
surrounding those other bodies and stated that it would be necessary to adjudicate those separately.
However, he stated that he thought the other agencies, boards, and commissions would be easier to
defend in a court of law than the Board of Agriculture’s responsibilities.

The meeting recessed for lunch at 12:10 p.m.

Afternoon Session

The Chairperson reconvened the meeting at 1:30 p.m.

Thayne Larson, President of the former Kansas State Board of Agriculture, stated the
former Board is firmly convinced that the decision of the U.S. District Court was in error, and that
it had to be appealed for the good of all Kansans. He stated that the Board supports the Attorney
General’s opinion that the wide-ranging ramifications of this case may affect other boards and
commissions of state government. Therefore, he discouraged any changes at this time, and asked that
the judicial appeal be allowed to decide if the state Legislature and the State of Kansas can
determine the form of government it desires (Attachment 4).

Responding to questions, Mr. Larson stated having the Board elected by people from
the grass-roots level would be a more acceptable process than some that have been suggested. He
said this was the case because the Board would be accountable to the people who elected them, as
they are now. Mr. Larson stated that he would like to see some sort of process with input from the
agricultural community stay in place, and indicated that he thinks the Board needs to be involved in
the selection of the Secretary. He noted his opposition to a board that is strictly advisory in nature.
He stated that he hoped the appeal would go on and that it could be expedited. But, if they lost at
the appeals court level, he indicated his support for the case to be appealed even further. He said
he opposed any splintering of the agency, or diminishing of its powers, as that has not been a
complaint even from the plaintiffs. He stated that the former members of the Board are willing to
work with the Legislature to develop a system that would be in the best interest of agriculture.
Responding to another question, Mr. Larson stated he would rather have a correct decision than a
quick one.

William Craven, Kansas Sierra Club, stated the most recent stay was denied in the 10th
Circuit Court. He told the Committee that, "This is not a close case.”" He stated that the merits, in
this case, relate to the one person, one vote issue, which is a basic principle of democracy. He
related that states cannot have elections for state offices where only members of certain groups are
allowed to vote. He stated that he thought it was time the Committee realized the appeal was a
waste of time and stop wasting taxpayers money. He encouraged the enactment of legislation that
complies with the ruling in the federal court and recommended 1993 H.B. 2292 as the appropriate
vehicle (Attachment 5). ‘
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Responding to questions, Mr. Craven stated the lawsuit was brought to challenge the
election method of the Board and the selection of the Secretary. Commenting on the Departments
of Health and Environment and Social and Rehabilitation Services, he stated if he had a problem
with these agencies he could go to the Governor and discuss it, but with the Board of Agriculture,
you cannot do that because the Secretary is not responsible to the Governor.

Mr. Craven told the Committee he was looking at several other state agencies and their
procedures for selection, as he thought it was very important that public officials and boards be
accountable to all people. He stated that 12 people elected Sam Brownback as Secretary of the State
Board and their are 2.5 million Kansans.

A member of the Committee commented that sometimes it is necessary to take in a
broader view and not to focus on the narrow constitutional point of view when we are looking at the
way we conduct the business of the nation and state.

The Chairman questioned Mr. Craven regarding the request for attorney fees as a result
of the original lawsuit, and requested that Mr. Craven submit the testimony that he presented to the
Senate Agriculture Committee regarding the request for attorney fees.

Lynn Hellebust, Common Cause of Kansas, stated the goal of Common Cause and the
Kansas Natural Resource Council in filing the lawsuit challenging the constitutionality of the Kansas
State Board of Agriculture (KSBA) was to make certain that government is accountable and
accessible to ordinary men and women. He said they favor an appointed Secretary as this ensures
that the Secretary’s policies would not be in opposition to the executive branch. He stated that if the
Legislature should decide to replace the Kansas State Board of Agriculture it should be advisory only.
He also indicated that this advisory board should be appointed by the Governor, with equal
representation from each congressional district (Attachment 6).

Responding to questions, Mr. Hellebust said the organization he represents may pursue
the way some of the other state agencies are structured, and he explained how the board of Common
Cause was structured. In answer to a Committee member question, he stated that his board did not
poll its members before filing the lawsuit.

Mr. Hellebust further stated the State Board of Agriculture has been constitutionally
suspect for some time. He stated his organization believes it should be structured more in line with
other state agencies, and be responsible to the Governor. A Committee member asked if his
organization looked for a friendly court when looking for a place to file this lawsuit. In responding
to the court shopping issue, he said his organization wanted the case filed in the eastern part of the
state, and he was not sure why Kansas City was selected over Topeka. He stated that he believes
the judge’s decision was very strong and it will not be reversed and the Legislature should get on with
developing a plan to comply.

Vaughn Woolf, Kansas Swine Growers Association, made the following recommenda-
tions:

1. The Secretary of Agriculture should be appointed by the Governor and confirmed
by the Senate.
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2. A 12-person advisory committee should be selected by the Secretary. This
committee would be chosen from a pool of delegates nominated by organized
statewide commodity groups and agricultural organizations. Each organization
would nominate one person from their membership to fill that pool. Only one
nominee from any organization may serve on the advisory committee at any one
time. Lengths of terms for the advisory committee would initially be staggered
to allow a normal rotation of new members without a complete 12-person
turnover. This advisory committee would also fill the vacant seats on the State
Fair Board (Attachment 7).

In closing, Mr. Woolf stated that the Committee’s agenda refers to the former president
of the Board of Agriculture and the interim Secretary. He stated that this gives him a great deal of
concern, and that it is important to him and his group that this issue be resolved quickly.

Warren Parker, Kansas Farm Bureau, appeared before the Committee and stated the
latest poll of their members favored the current structure of the Board, as this system has served the
state well. He noted that the policy will be reviewed again this year at their annual meeting in
November, and they will have a formal policy position when the Legislature convenes in January.
He stated that if the Legislature or the Court decides there should be some adjustments, his
organization would be glad to work with the Committee on the issue (Attachment 8).

Dee Likes, Kansas Livestock Association, stated his organization supports the current
system and urged caution and restraint in any changes until the appeals process is exhausted. He
stated they opposed a system where the Secretary is appointed by the Governor or elected by popular
vote. Mr. Likes noted that it is his organization’s belief that Kansas farmers and ranchers are better
off under the current structure than if there is a change to a more political system. But, he noted,
if it becomes necessary to restructure the Board his organization will be glad to work with the
Committee and other organizations to find an acceptable constitutional alternative (Attachment 9).

Mr. Likes answered several questions by stating that the Kansas Livestock Association
will have a panel at its annual meeting that will discuss what would be best if the agency has to be
restructured. He urged the Committee not to be hasty and that it would be better to geta decision
from the courts before it proceeds.

Howard Tice, Kansas Association of Wheat Growers, appeared and stated because the
issue continues to surface from time to time his organization has adopted an ongoing policy to
continue to support the present system. Therefore, he recommended the Legislature take no action
unless the appeals process fails to uphold the constitutionality of the present system. He responded
to a concern that Sam Brownback was elected by only 12 persons, by noting that if the Governor
appointed the Secretary that the appointee would be appointed by only one person. Attached to his
testimony is a copy of a letter he wrote to the Editor of The Salina Journal; a copy of his editorial
that appeared in The Wichita Eagle, which was in response to The Eagle’s September 7 editorial
concerning the Kansas State Board of Agriculture; and a copy of the editorial mentioned by Dee
Likes (Attachment 10).

Marty Vanier, Kansas Agricultural Alliance, appeared before the Committee and stated
her members recommend that the current system be maintained until the legal remedies are
exhausted by all parties and a final decision is handed down. She stated that she hoped that the
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federal court would provide some direction to the Legislature for resolution of the situation since the
U.S. District Court did not (Attachment 11).

Russell Frey, Kansas Veterinary Medical Association, appeared before the Committee
with written testimony prepared by Catharine Deever, Executive Director of their organization. He
stated his organization’s leadership was polled and recommended the Association take a neutral
position on the issue (Attachment 12).

In response to a Committee question, Mr. Frey responded a neutral position means that
his organization will wait for a court decision before having a formal position.

Frank Williams, Kansas Territorial Agricultural Society, offered exhibits in which he
denied the interim study committee had valid and current oaths to conduct the briefings and hearings
on the potential restructuring of the Kansas State Board of Agriculture (Attachment 13).

Bernard T. Giefer, Jr. of WaKeeney reviewed what he thought the proper role of the
judiciary is. He expressed grave concern with allowing the judiciary to creep into the policy making
aspects of our government. He suggested that we run the grave risk of ceding very basic and dear
democratic principles to a branch of government that is not responsible to the citizens of the state
and country. He suggested the founding fathers participating at the Federal Constitutional
Conventions, were very concerned with limiting the powers of the judiciary and not permitting the
judiciary to become the final arbiter of constitutional questions. He stated that to do so would give
the judiciary a power of tyranny and despotism that would be difficult to check given the
constitutional protection of a judge’s lifetime tenure. He said “it is time for the legislatures of
various states to reassert their constitutional prerogatives to represent the people by whom they were
elected" (Attachment 14).

Karen Hanzlicek, Kansas Territorial Agricultural Society, told of some personal
experiences she had in dealing with the Kansas State Board of Agriculture, and attached a copy of
a letter and questionnaire she had sent to Mr. Wayne White of Kansas Legal Services, Inc., regarding
the services of that agency. She said the major point she wished to make was “that all is not well
on the farm" (Attachment 15).

Staff distributed a letter from Naomi King, in which she encouraged the Legislature to
delay any action on the State Board of Agriculture issue until it has been heard in the Circuit Court
in Denver (Attachment 16).

The meeting recessed at 5:00 p.m.

October 28, 1993
Morning Session

The Chairperson reconvened the meeting at 9:04 a.m, and called on Glenda Mellies.



Glenda Mellies, Kansas Territorial Agricultural Society, told of some of her personal
experiences with the FACTS program, and shared some of her hopes for agriculture in the future.
She presented testimony that supported the views of Mr. Williams and the Kansas Territorial
Agricultural Society (Attachment 17).

Tom Tunnell, Kansas Grain and Feed Association and the Kansas Fertilizer and
Chemical Association, appeared before the Committee and stated his associations believe the system
has worked well over the years and they encourage the Legislature to hold up on any changes to the
agency’s structure until all of the court opportunities to overturn Judge Lundstrom’s decision are
exhausted. However, if legislative action should be required, he stated that the members of the two
organizations would like to see the Board continue to be nominated, selected, or elected and the
Board continue to appoint the Secretary. ' If that proves to be constitutionally impossible, his
organizations would prefer the Governor appoint the Secretary rather than to have a statewide
election for Secretary of Agriculture. He said they would look at this issue further at their annual
meetings in November and they would have a position on it for the 1994 Session (Attachment 18).

Joe Lieber, Kansas Cooperative Council, appeared and stated his organization thinks
the KSBA has done an outstanding job in carrying out its duties as determined by the Legislature.
He stated that the Kansas Cooperative Council further believes that the court decision is wrong and
the appeal process will be successful. Therefore, his organization supports continuing the current
structure of the Board and the selection of the Secretary (Attachment 19).

Responding to a Committee question, Mr. Lieber explained how the Kansas Cooperative
Council was organized. He also responded to some questions regarding the general makeup of the
Council.

Dan Nagengast, The Kansas Rural Center, appeared and stated the Center supports
legislation that would change the Board of Agriculture to a Department of Agriculture, with the
Secretary to be appointed by the Governor. The Center also has adopted a position which would
encourage further direct public input into the Department of Agriculture policies through the
establishment of issue specific ad hoc committees, task forces, and hearings (Attachment 20).

Mr. Nagengast responded to questions regarding what policies of the former board that
he did not approve of and how his organization functions.

Ivan Wyatt, President, Kansas Farmers Union, appeared and stated the present policy
is unacceptable and that it is time to broaden the focus and to let the people vote on a secretary or
commissioner of agriculture. However, appointment by the Governor would be acceptable to his
organization (Attachment 21).

A member of the Committee questioned Mr. Wyatt regarding an article he had read
where Mr. Wyatt had stated he did not think the Board of Agriculture was doing a good job in the
area of economic development. Mr. Wyatt gave examples of cooperatives in North Dakota and
Canada which he thought were worthy of review. He indicated that these cooperatives use the
products grown in the community and make products that are shipped out. He stated that this
provides jobs in the rural areas and helps to keep the population in the rural communities. He stated
that he would like to see Kansas do more of this. He suggested the Department of Agriculture needs
to take stands on the issues before the Legislature, and mentioned NAFTA and the bill regarding
amendments to the Kansas Corporate Farming law.
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LeRoy Bower, President, Kansas National Farmers Organization, was unable to attend
and asked that his written testimony be distributed. His testimony suggested the Committee sponsor
and enact legislation which would result in the appointment of the Secretary of Agriculture
(Attachment 22).

Chris Wilson, Kansas Agri-Women, appeared and supported the current structure and
hoped the appeals court would rule in favor of the structure’s constitutionality. She stated that her
organization believes that the continuance of a board of agriculture; an annual meeting of interested
citizens; and provision for continuity of leadership are characteristics of the current system which are
important to the future of Kansas and Kansas agriculture (Attachment 23).

The Chairperson stated he thought the annual meeting was a very important part of the
present system and he would hate to see it eliminated. Ms. Wilson said she thought the Board could
be structured to meet the constitutional question and continue to have the annual meeting. She
responded to questions regarding the membership of Kansas Agri-Women.

Steve Baccus, Minneapolis, Kansas, appeared and stated most of the farm organizations
would be having annual meetings before the end of the year and suggested the Committee delay any
action until these organizations have had an opportunity to discuss the issue at annual meetings. He
stated he thought the people most affected by the State Board of Agriculture should have the
opportunity to devise some compromise plans and present them to the Legislature later this year for
consideration (Attachment 24).

Art Howell, Lincoln, appeared and expressed great concern that the citizens of Kansas
would allow a federal judge, without superior court review, to undo in one day what it has taken
Kansas government 120 years to create. His written testimony suggested two changes to the current
statutes (Attachment 25).

Vernon McKinzie of the Kansas Pest Control Association submitted written testimony
which was distributed. His testimony states that if reorganization legislation is drafted, that careful
consideration be given to how staff changes would be affected each time a new Secretary is selected,
and that consideration and protection of professional employees be addressed in statute (Attachment
26).

Fred J. Detrixhe, Ames, was not present but submitted testimony suggesting the
Secretary of Agriculture should not be elected by the Board of Agriculture (Attachment 27).

The last conferee had not arrived, so the Chairperson called for Committee discussion.
He said it was not his plan to introduce legislation at this time, but to discuss some of the options.

Representative Rezac said he thought it was important to have a plan regardless of when
the Legislature acts. He was not sure it should be tied to a governor. He suggested a plan similar
to the one used to select the Supreme Court Justices. He suggested that a state agriculture
commission could be set up, with one representative from each congressional district selected by
farmers, and one nonfarmer delegate appointed by the Governor. One member would be elected
chairperson, and the Governor could appoint the Secretary, or the Commission could elect the
secretary. He stated that if eight members were not enough, the Commission could be made broader.
He stated that a way would have to be devised to define who is a farmer, but it could be researched
and he was sure it could be done.



-11-

Representative McClure offered an option, using the ten districts set up for the Board
of Education, which is divided by population, the current Secretary of Agriculture, who was appointed
by the Governor would set up an open meeting in each of the districts. Anyone residing in the
District after proving residency, could come and vote. Two people would be elected in each district,
these 20 names would be submitted to the Governor, and the Governor would select ten people that
would make up the Board of Agriculture, and those ten members would select the Secretary. She
stated that this process should meet the one person-one vote requirements.

Representative Bryant requested that Staff draw up a memorandum outlining the
various options that the Committee has heard, and indicated that this could be sent to the various
agricultural groups for them to take to their annual meetings and get the response of their members.

Representative Rezac stated if we can define a farmer he would like to suggest a mail-in
ballot.

Carol Maish, Jamestown, arrived and was called on to testify (Attachment 28).

Ms. Maish stated the current system for selection of the board and secretary was good.
She stated that if changes must be made she would like to see a system where there still is a board
and that the board should maintain control and elect the Secretary. She suggested that the Board
members could be elected by the legislators within a district.

The public hearing was closed and Committee discussion continued.

Representative Lloyd brought up the need to change the State Fair Board. He
suggested the former State Board of Agriculture members be allowed to continue on the Board.

The Chairperson suggested that might be an appropriate way to continue. He stated
he had visited with Bob Gottschalk, General Manager of the State Fair, and there were no issues
pressing at the present time but in January it is time to start making many decisions for the 1994
State Fair.

Representative Reinhardt stated he knew from personal experience the State Fair Board
issue needs to be resolved because the General Manager needs to have help in making decisions.
Representative Reinhardt stated that the Committee needed to come up with some recommendations
to resolve the issue.

Representative Correll wondered if the Governor had the power to appoint the entire
board. The Chairperson said there seemed to be some disagreement on that point.

Representative Gatlin stated he attended the news conference when the Governor
announced her appointment as interim Secretary and she said she was going to appoint an advisory
board and to make a decision regarding the State Fair Board.

Representative Lloyd made a conceptual motion that the State Fair Board be made up
of the three statutory members, plus the interim Secretary of Agriculture, plus the 12 former State
Board of Agriculture members, who would serve until such time as the lawsuit is settled or a solution
is found. The motion was seconded by Representative Correll.
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Discussion followed and several questions arose concerning when the suit might be
settled.

Representative Rezac suggested October 1, 1994, as a sunset date for the State Fair
Board as comprised under Representative Lloyd’s motion. Representative Lloyd said he would
accept that amendment to his motion if the second would. The motion was amended. The
Committee then discussed the proposal. The Committee then discussed the motion and several
Committee members indicated that the Legislature is not in session on October 1, and therefore
suggested that the sunset date be amended in the motion to the end of the 1995 Session.

The Chairperson suggested the motion be withdrawn and restated. The motion was
withdrawn. Representative Lloyd restated the motion to include the sunset date as the end of the
1995 Legislative Session. Representative Correll seconded the motion.

Representative McClure suggested the Governor might make her recommendations
before the next meeting of the Committee.

The Chairperson called for the question. The motion carried.

The Chairperson suggested to Committee members that if any of them wanted a bill
drafted they should talk with staff and get it done so it could be looked at during the next Committee
meeting on December 2-3, 1993.

The Chairperson thanked the Committee members for their attention and the meeting
was adjourned at 11:37 a.m.

Prepared by Raney Gilliland

Approved by Committee on:

December 3, 1993
(Date)
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Chairman Shore, members of the Committee, thank you for inviting me to testify before
your hearing.

First, I would like to bring greetings to you from my staff at the Department. I truly
believe Kansans should be proud of the outstanding job these folks do for rural Kansas. I am
proud to be part of this team, and am honored to serve Kansas with them.

The second thing I want to do is to thank those who have left me a solid foundation on
which to build. We as Kansans should not forget what past Board Members and Secretaries have
contributed to Kansas. I appreciate the rich legacy which they have handed to me.

Also, it is important to remember that, in the aggregate, rural Kansas has much to be proud
of. What rural Kansas contributes to the state’s economy and society is incalculable. Rural
Kansas is still the heart and soul of our state.

I believe our nation is on the verge of a new bio-revolution. The development of
biotechnology/value-added agriculture, the introduction of new information technologies and new
uses of old technologies have poised rural America for a new renaissance; a renaissance of
growth and prosperity.

I cannot predict when this will happen, but it will happen, probably within the next ten
years, providing -- we can meet the serious challenges facing rural Kansas. We are at a critical
crossroad. A drive down most small town mainstreets or out in the country is alarming.
Abandoned store fronts and abandoned farmsteads tell us not all is well in rural Kansas.

I am concerned about the depopulation of rural Kansas, the loss of rural businesses, and
the decline of rural communitiecs. We must stop the exodus of our youth, our future, from
Kansas. The challenges facing us should be viewed as opportunities. I hope you will help me
build a foundation on which rural Kansas can grow and prosper into the next century.

During my tenure, I intend to listen. I will value all input from anyone who cares about
rural Kansas. We do not have the luxury of excluding any idea, voice, or helping band from the
process of revitalizing rural Kansas.

I believe that when developing policy for rural Kansas we must look at rural Kansas in its
entirety. All of the resources of our state must be brought to bear on the problems facing rural
Kansas.

It is important for you all to know that I am a consensus builder. I seek solutions, not
divisive rhetoric. When presented a problem I ask questions, seek counsel, and try to do what
I feel is best for the people I serve.

In closing, it is my hope that we can address the future of my department soon. While my
staff professionally and efficiently carry out their duties, there is no doubt that uncertainty is
stressful for them. Also, I am concerned that this issue, if left to simmer, will only widen
unproductive chasms which have occurred between rural groups, geographical regions, and urban
and rural areas.



Governor Finney will soon be announcing a proposal for the Department’s future. I hope
you will carefully consider this proposal, and that you will have the wisdom to act in a manner
which is best for rural Kansas.

I hope that I will be remembered as someone who loves rural Kansas and as someone who
fought to save a way of life we all cherish. I look forward to working with each of you. Thank
you again for inviting me.



LEGISLATIVE TESTIMONY

PRESENTED

TO THE

HOUSE COMMITTEE ON AGRICULTURE

Mr. Chairman, Members of the Committee, | am Kenneth M. Wilke, Chief Counsel for
the Kansas State Board of Agriculture. | appreciate the opportunity to appear before you
today.

| have been asked to brief this Committee on the history of the Federal Court Case,
Hellebust, et al. v. Sam Brownback, et al., in which the United States District Court for the
" District of Kansas declared the method of selection of the Board Members and the Secretary
of the State Board of Agriculture unconstitutional. | am here to offer a factual account of
what transpired and not to editorialize on the case itself.

While | was Chief Counsel for the Agency during this period the Agency, the Secretary
and the Board Members were represented by the Attorney General’s office in this matter.
As a result, | provided information to the Attorney General’s office regarding agency
operations, however, | was not a counsel of record. For these reasons, | can provide a
general overview of the case based upon the court records filed. These remarks will outline
some of the constitutional issues before the court; however, | would defer to either counsel
of record for the parties or to Mr. Richard Levy regarding interpretations of law on such
issues.

This lawsuit was brought by Lynn Hellebust, John R. Craft. The Kansas Natural
Resource Council and Common Cause of Kansas against the Kansas State Board of
Agriculture.

Basically speaking the plaintiffs initially requested the court to:

(1)  Enter a declaratory judgment declaring the present means of selecting the
members of the Kansas State Board of Agriculture and its Secretary to be a
violation of the fourteenth amendment to the United States Constitution.

(2)  Enter a declaratory judgment declaring that the delegation of executive branch
authority to the Kansas State Board of Agriculture and its Secretary is
unconstitutional as a violation of the separation of powers doctrine of the Kansas
Constitution.

(3) Order the defendant to submit a remedial plan for the selection of Board
members and the Secretary which comports with the one person, one vote
standard of the U.S. Constitution and the separation of powers doctrine of the
Kansas Constitution.

(4}  Enjoin the defendant from conducting any election pursuant io K.S. A, 1891
Supp. 75-502 {sicl.

(5)  Grant such other legal and equitable relief as may be deemed just and proper
including awarding plaintiffs their expenses and attorneys’ fees pursuant 1o 47
U.S.C. Section 1988.
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Subsequently, the complaint was amended three times resulting in the removal of the
state agency and substituting Sam Brownback, in his official capacity as Secretary of the
Kansas State Board of Agriculture and also the individual Board Members in their respective
official capacities as Members of the Kansas State Board of Agriculture.

During the Annual Meeting of the State Board of Agriculture in January of 1993, the
plaintiffs requested that the court issue a preliminary injunction to prevent the election of
the Board Members and the Secretary during that Annual Meeting. On January 13, 1993,
a hearing was held which resulted in the Court issuing a preliminary injunction prohibiting
the elections scheduled for the Annual Meeting.

After other proceedings in the case, the Court held a hearing on Aprii 26, 1993, on
Motions for Summary Judgment filed by the parties in the case. After hearing arguments
by the parties, the Judge issued an Order declaring the method to elect Members and
Secretary of the Kansas State Board of Agriculture, set forth in K.S.A. 74-502 and 503,
violates the equal protection clause of the Fourteenth Amendment of the United States
Constitution. The Court ordered that the preliminary injunction issued January 13 concerning
conducting elections pursuant to K.S.A. 74-503 remain in effect. The Court also set a time
for a hearing on appropriate remedies and a briefing schedule.

The main issue discussed in this particular order was the application of equal
protection clause of the Fourteenth Amendment in the context of the one person-one vote
doctrine.

Regarding the one person-one vote issue, the plaintiffs argue that the State Board of
Agriculture has general governmental powers and therefore Board Members should be
elected by a method complying with the one person-one vote doctrine. The defendants
argued that the Agency is a special purpose agency whose activities cover primarily
agriculture; and therefore the Agency is not subject to the one person-one vote doctrine by
virtue of the exception to the one person-one vote rule where the government entity has a
special limited purpose in the activities in the unit of government have a disproportionate
affect on those who may vote for its officials. This exception is founded on basically two
cases, Salver Land Companv v. Tulare Lake Basin Water Storage District, 410 U.S. 719
(1973) and Ball v. James, 451 U.S. 355 (1981). The plaintiffs’ position is based on a line
of cases, starting with Reynolds v. Sims, 377 U.S. 533 (1964), which first applied the
constitutional requirement of one person-one vote to state government.

The Court found the Agency to have general governmental powers affecting all the
people of Kansas and not just the agricultural community. Court specifically cites the
regulation of water, dairy, pesticide, weights and measures, and gas pumps. The Court also
“found fRat the two mdividaal plaintiffs, Lynn Hellebust and John R. Craft certainly had
standing to bring the lawsuit and therefore the lawsuit was properly maintained.

Subsequently, on May 7, 1993, the Court issued an additional memorandum and order
more fully detailing its analysis on the one person-one-vote issue and other legal issues in
the case. In addition to the provisions found in the April 26 Order, which were also
incorporated into this Order, the Court reaffirmed.its-judgment for the plaintiffs on their
Fourteenth Amendment claim. The Court also granted the defendants’ Motion for Summary
Judgment with respect to overruling plaintiffs’ claims regarding the State Constitutional

issues.

On June 30, 1993, another hearing was heid regarding the issue of an appropriate
remedy in this case. After having received briefs from both sets of parties and hearing the
arguments made by the parties, the Court made the following Order:

(1) the positions of the Secretary and all other defendants or members of the Board
of Agriculture are declared vacant;

2L



(2)  the Court retained jurisdiction of the case during the pendency of the provisional
remedies in order to effectuate them;

(3) the Governor of the State of Kansas, in his or her official capacity, was
appointed as receiver for the Kansas State Board of Agriculture;

(4) the Governor is required to make a written report every three months detailing
personnel hired and fired and any policy changes made within the Kansas State
Board of Agriculture;

(5) the preliminary injunction preventing elections, pursuant to the provisions of
K.S.A. 74-502 and 503, is made permanent; and

(6) the Defendants’ motion for stay pending appeal is denied.

Note that the Court delayed implementation of all provisions of the Order except item
5 until October 1, 1993 in order to allow for a transition period involving the Board of
Agriculture Members performing their duties as Members of the Kansas State Fair Board
through the 1993 State Fair. The provisions enjoining elections became permanent on
June 30.

The case is presently on appeal to the Tenth Circuit Court of Appeals in Denver,
Colorado. It is my understanding that briefs have been filed by the defendants/appellants.
Also a request for a stay has been filed with the Court of Appeals in Denver. | do not know

whether or not it has been granted. TN i e (i et

The Court’s Order issued on June 30, 1993, leaves the day-to-day operations of the
Agency continuing under the guidance of a Receiver, appointed pursuant to the Court’s
Order. This Receiver continues to supervise the operations of the Agency until either:

(1) this Order is set aside by a higher court;

(2)  the constitutional infirmities found by the U.S. District Court have been remedied
by appropriate legislative or other process; or,

(3) if there is change in Governor, there may also be a change in the receiver.

Regarding the appointment of a receiver for the Agency, the Court states at pages
10 - 12 of its Memorandum and Order dated June 30, 1993:

"Appointment of the Governor, in his or her official capacity, is, of
course, a provisional remedy, although for an indefinite period of
time, and will stay in place until such time as the state of Kansas
enacts legislation concerning the KSBA which passes constitutional
scrutiny. * * *

The question may arise as to the scope of the authority conferred on
the receiver. In answer to that question, the court turns to the
plaintiffs’ statement on page four of their recent reply brief that,

Plaintiffs envision that a special master would serve largely
as a caretaker, administering the authority vested by the
legislature in both the Board and the Secretary, until the
legislature passes a constitutional form of governance.
Whatever the Secretary and the Board are required to do,
the special master will do. The work of the agency will
continue. {(emphasis added).



The court agrees with this view of the function of the receiver for
the KSBA as a caretaker, at least until it is ultimately determined that
no other permanent solution will be forthcoming (either on appeal or
by legislative action}. The appointment of the Governor, in his or
her official capacity, is intended only to remedy the plaintiffs’ injury
of being unconstitutionally governed. This case is unlike those In
which the receiver was intended to accomplish some policy-oriented
result, such as cleaning up state prisons in Newman v. State of
Alabama and making water treatment centers run properly in Unjted
States v. City of Detroit. To the contrary, absolutely no claim of
malfeasance has been made by the plaintiffs nor any suggestion by
them that the policies of the Board must be changed in order to
rectify any constitutional deficiency. The court, then, has neither
been presented with any evidence that would form the basis for
determining that policy or personnel changes are in order nor does
it make any such findings here. The receiver, then, should not make
far-ranging policy or personnel changes in the KSBA until such time
as a legislative solution is worked out or this case is determined on

appeal.”

This completes my testimony Mr. Chairman. | would be glad to answer any questions
concerning the testimony. Questions regarding legal issues should be deferred to either the
Attorney General’s office, Mr. Bill Craven, one of Plaintiff’s attorneys or to Mr. Richard

Levy.
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IN THE UNITED STATES DISTRICT “COURT

FOR THE DISTRICT OF KANSAS .
- 1 E

T

LYNN HELLEBUST, JOHN R. CRAFT,
KANSAS NATURAL RESOURCE COUNCIL,
and COMMON CAUSE OF KANSAS,

(88

Plaintiffs,
CIVIL ACTION
v.
No. 92-2374-JWL
SAM BROWNBACK, in his official capacity
as Secretary of the Kansas State Board
of Agriculture, and JAY ARMSTRONG,
VICTOR KRAINBILL, ALVIN EPLER, ALTIS
FERREE, THAYNE LARSON, RALPH H.

RINDT, F.E. BLISS, LOIS SCHLICKAU,
FLOYD O. COEN, BOB L. MOORE, ANNE

MARIE WORLEY, and ART HOWELL in

their official capacities as members

of the Kansas Board of Agriculture,

Defendants.

N Nl i il Nl Nl N Nkl il ' N il el ath o st i st st

MEMORANDUM AND ORDER

I. Introduction

This court has found that the method by~which the Kansas
State Board of Agriculture ("KSBA") and the Secretary of the KSBA
are selected violates the equal protection clause of the
Fourteenth Amendment of the United States Constitution because
the KSBA "exercises general governmental powers which affect the
lives of all Kansans but its membership is selected by a narrowly
limited voting process." Hellebust v. Brownback, --- F. Supp. --
-, 1993 WL 190346 (D. Kan. May 7, 1993). The matter of an

appropriate remedy was the subject of a hearing held on June 30,
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1993, following the submission of briefs by both sides and the
passage of sufficient time for the Kansas Legislature to have
addressed this matter had it so chosen.

The method of selection of the KSBA and the Secretary which
was found to be unconstitutional is codified in K.S.A. §§ 74-502,
503 (1992). The defendants in this case, the members of the
board and the Secretary of the KSBA, do not have the power to
change those statutes. The members of the Kansas Legislature are
not partiés to this action and so those persons who could change
the method by which the KSBA board members and Secretary are
selected, by changing the statutes, are not before this court.
Therefore, the remedy adopted by the court is, at least in part,
provisional in nature because this court cannot, with the parties
béfore it, order legislative changes which would provide full
relief. The remedies ordered by the court will remain effective
until the state of Kansas enacts legislation which passes
constitutional scrutiny.!

II. Remedies

! Without considering all the ramifications, including the

Kansas constitutional arguments raised by the plaintiffs, and thus
without deciding their propriety in advance, the court notes that
such legislation theoretically could include any of a number of
potential solutions. The members of the board or the Secretary of
the KSBA could be directly elected by the registered voters of
Kansas. The members of the board or the Secretary could be
appointed by the Governor of Kansas. The legislature might choose
to remove the general governmental powers which make the KSBA
subject to the one person, one vote rule and as such, the
officials of the KSBA could possibly be selected by the method
currently utilized. Other solutions might also exist which are
not suggested here.

A
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A remedy selected by the court must address the plaintiffs’
injury. See Milliken v. Bradley, 418 U.S. 717, 744 (1974) ("The
scope of the remedy is determined by the nature and extent of the
constitutional violation.") The plaintiffs’ injury is twofold:
(1) the Secrétary'and the Board administer an unconstitutional
election when selecting a new Secretary and board members, and
(2) the KSBA governs the plaintiffs by exercising general
governmental powers even though the Secretary and the members of
the board of the KSBA are unconstitutionally elected.

On January 13, 1993, this court issued a preliminary
injunction which enjoined the KSBA from holding elections until a
final order was issued in this case. Hellebust v. Brownback, 812
F. Supp. 1136 (D. Kan. 1993). The preliminary injunction
addresses the first element of the plaintiffs’ injury, the
administration of an unconstitutional election. That injunction
was continued in this court’s order of May 7, 1993. Hellebust v.
Brownback, --- F. Supp. ---, 1993 WL 190346 (D. Kan. May 7,
1893). That injunction is now made permanent in order to
restrain the KSBA from conducting unconstitutional elections
until such time as the state of Kansas enacts legislation
concerning the KSBA which passes constitutional scrutiny. The
remainder of this order will consider remedies which address the
plaintiffs’ second injury, being governéd and regulated by an
unconstitutionally selected body.

The court has considered and rejected a number of remedies

which are within its equitable powers and which might address the
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plaintiffs’ injury. "Once a [constitutional] right and a
violation have been shown, the scope of a District Court’s
equitable powers to remedy past wrongs is broad, for breadth and
flexibility are inherent equitable remedies." Swann V.
Charlotte-Mecklenburg Board of Education, 402 U.S. 1, 15 (1971).
In choosing a remedy, this court is guided by the admonition of
the Supreme Court that "a district court should not pre-empt the
legislative task nor intrude upon state policy any more than
necessary." White v. Weiser, 412 U.S. 783, 795 (1973).
Therefore, the court has considered and rejected as too intrusive
into state policy the possible remedies of blocking
appropriations to the KSBA, stripping away general governmental
authority from the defendants, convening a special session of tﬁe
Kansas Legislature, or blocking any further legislative action
until a remedial legislative plan is enacted which makes the
administration of the KSBA constitutional. This court deeply
respects traditional notions of federalism and fervently believes
that judicial restraint calls for the tailoring of remedies of
the most limited séope necessary to discharge its constitutional
function. It acts here not because it relishes exercising the
power but because it would be an abdication of its solemn
responsibility if it were not to do so.

Bearing these considerations in mind, the remedy which the
court has decided upon is twofold: (1) declare the terms of the
members of the board and the Secretary to have expired, and (2)

appoint the Governor of the state of Kansas, in his or her
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official capacity? as receiver for the Kansas State Board of
Agriculture to serve until such time as the state devises a
constitutional method for selection.? This remedy specifically
addresses the harm of general governmental powers being exercised
by unconstitutionally selected officials without presuming to
impose a permanent alternative procedure.
A. Terms of Defendants Expired

Because the court enjoined the election of new board members
which was scheduled to take place on January 13, 1993, that
election never occurred. Members of the board of the KSBA are
elected to staggered three year terms. K.S.A. § 74-503 (1992).
The terms of some of the members of the Board would have expired
on January 13, 1993, unless reelected, except that the statute
provides that a board member shall remain in that position "until
their successors are elected and qualified.™ Id. The Secretary
of the KSBA is elected for a two year term. Id. It is not known
whether the current Secretary and which board members were up for
reelection on January 13, 1993. The court cén deal with both
those defendants whose terms would have normally expired and
those who continue to serve their regular term because "the scope
of a District Court’s equitable powers to remedy past wrongs is

broad, for breadth and flexibility are inherent in equitable

2 By this reference the court means that whoever may occupy

the office of Governor of Kansas at any given time shall serve in
this capacity so that the receivership can remain filled
indefinitely until further order of the court.

’ As addressed below, the court defers implementation of
this remedial order until October 1, 1993.

- 5 -
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remedies." Swann v. Charlotte-Mecklenburg Bd. of Education, 402
U.S. 1, 15 (1971). The court orders that the terms of those
defendants whose positions were up for election on or about
January 13, 1993 are expired. The offices of those defendants
whose positions were not up for election on or about January 13,
1993 are declared vacant.

Although the court has not observed a case with a remedy
exactly like this one ordered here, there is substantial
precedent for federal courts setting aside state elections which
violate constitutional requirements such as equal protection.
Two of the most notable examples are Hamer v. Campbell, 358 F.2d
215, 221-22 (5th Cir. 1966) and Bell v. Southwell, 376 F.2d 659,
664 (5th Cir. 1967) in which the Fifth Circuit set aside two |
local elections in the 1960’s because the plaintiffs showed that
the elections were tainted by racial discrimination. Neither of
those cases was reversed by the Supreme Court. In Hamer, like
the present case, the plaintiffs complained that they had been
deprived of the opportunity to vote for the iocal government
rather than merely having their votes unconstitutionally diluted,
the situation in most reapportionment cases.

The present remedy is not as drastic as the remedy which was
utilized in Hamer and Bell. 1In both Hamer and Bell, the courts
set aside elections in which the entire electorate had the
opportunity to vote. The defendants in this action were elected
by a limited electorate drawn from a few special organizations

and groups. This remedy satisfies constitutional requirements.
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B. Appointment of Receiver

The second element of the relief ordered by the court is
that the Governor of the state of Kansas, in his or her official
capacity, be appointed as receiver for the KSBA. This court has
the inherent equitable powers to appoint such a receiver.

Courts have (at least in the absence of legislation to

the contrary) inherent power to provide themselves with

appropriate instruments required for the performance of

their duties . . .. This power includes authority to

appoint persons unconnected with the court to aid

judges in the performance of specific judicial duties,

as they may arise in the progress of a cause. From the

commencement of our Government, it has been exercised

by the federal courts, when 31tt1ng in equity, by

appointing, either with or without the consent of the

parties, special masters, auditors, examiners, and

commissioners.
Ex Parte Peterson, 253 U.S. 300 (1920).

The appointment of a special master is also addressed by
Rule 53 of the Federal Rules of Civil Procedure. Although this
court appoints a receiver under its inherent equitable powers, it
is guided by the provisions of Rule 53, which state that an order
appointing a special master "shall be made only upon a showing
that some exceptional condition requires it." Fed. R. Civ. P.
53(b) . This court does not believe that judges should undertake
to manage the day to day administration of a state agency and
this court does not intend to do so. However, in light of the
court’s vacation of the defendants’ offices, someone must have
ultimate responsibility for operation of the Board and carrying
out the functions delegated to it by the legislature. As one
district court succinctly stated, "Rule 53’s requirement that the

case referred to a master be ‘exceptional’ is more than satisfied

- 7 -
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when a court is faced with a polycentric problem thaf cannot
easily be resolved through a traditional courtroom-bound
adjudicative process." Hart v. Community School Board of
Brooklyn, 383 F. Supp. 699, 766 (E.D.N.Y. 1974), arf’d, 512 F.2d
37 (2d Ccir. 1975) (emphasis added). The daily administration of
the KSBA is such a polycentric problem and the appointment of a
receiver here is appropriate to help solve it.

The Governor, in his or her official capacity, is a logical
choice for receiver of the KSBA. The appointment of the Governor
as a receiver further addresses the plaintiffs’ injury of being
governed by unconstitutionally elected officials by permitting
those officials’ services to terminate without causing the agency
to shut down or be rudderless in the process. This remedy
closely approximates a constitutional manner in which the
Secretary and the board of the KSBA could be selected, i.e., they
could be appointed by the Governor of the state of Kansas who is
himself or herself directly elected by the voters of Kansas in
accordance with the "one person, one vote" réquirements of the
equal protection clause.

A state’s governor, by dint of his or her office, is
uniquely qualified to oversee a state agency with general
governmental powers, much of which are executive in nature, such
as enforcement of regulations relating to the healthfulness of
meat and milk. In a practical sense, such designation is
appealing because there is no need for specialized compensation

as there would be for a master drawn from the ranks of private

D12
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citizens. This will simply be another duty of the Gévernor, who
already is "hired" by the people of the state of Kansas, with
actual operating authority carried out by the Board’s
professional staff and employees.

Appointing executive officials of state and local
governments has precedent in the case law which points to this
court’s equitable powers to do so. In Newman v. State of

Alabama, 466 F. Supp. 628 (M.D. Ala. 1979), the state of Alabama,

.though ordered to do so in 1972, failed to comply with a court

order to conform its prisons with minimum Constitutional
standards. Therefore, the court, obviously frustrated with the
state’s lack of compliance, appointed the Governor of Alabama as
the receiver for the Alabama Prison System in order to bring the
prisons up to constitutional standards. '

In U.S. v. City of Detroit, 476 F. Supp. 512 (D. Mich.
1979), the district court appointed the Mayor of Detroit as an
"administrator" of the city’s water treatment plant in order to
comply with a consent order entered into by éhe city and the EPA.
The chief executive of the Detroit wastewater plants was elected
by the public and the city continually failed to meet federal
water pollution control requirements and was in eminent danger of
losing large amounts of federal aid. The city and others,
including the EPA, had entered a consent decree which required
the wastewater plant to meet certain specific requirements, but
the city failed to do so. The court appointed the mayor of

Detroit, with his consent, to administer the wastewater plant for

/3
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one year. The mayor, as administrator, was given a number of

listed powers and responsibilities related to the operation of

the wastewater plant.

That court found the authority to make the above order in
the inherent equitable powers of the court. The court stated:
The exercise of such authority is found in the broad
range of equitable powers available to this court to
enforce and effectuate its orders and judgments. The
findings which I have set out above demonstrate the
gravity of a situation which demands a more effective
remedy than can be fashioned from the ordinary tools of

equity. Where the more usual remedies -- contempt
proceedings and further injunctions -- are plainly not
very promising as they invite further confrontation and

delay; and when the usual remedies are inadequate, a

court of equity is justified, particularly in aid of an

outstanding injunction, in turning to less common ones,
such as a receivership.

Id. at 520. (citations omitted). The court went on to say:
Whenever a federal court is involved in the affairs of
local government and a remedy is sought which may
interfere with traditional notions of separation of
powers, great care must be taken to reach a balance
that does not summarily deny to such local government
the full exercise of its authority over its affairs.

Id. at 520. This court also seeks to give the state of Kansas

"full exercise of its authority over its affairs" by appointing

the Governor, in his or her official capacity, as a receiver for

the KSBA.

Appointment of the Governor, in his or her official
capacity, is, of course, a provisional remedy, although for an
indefinite period of time, and will stay in place until such time
as the state of Kansas enacts legislation concerning the KSBA
which passes constitutional scrutiny. The court has contacted

the present Governor and she has indicated the likelihood of her
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consent if the court were to adopt this remedy. 1In the event the
Governor were to decline, however, the court would then seek an
alternative which would next best fulfill those criteria which it
has outlined above.

The question may arise as to the scope of the authority
conferred on the receiver. In answer to that question, the court
turns to the plaintiffs’ statement on page four of their recent
reply brief that,

Plaintiffs envision that a special master would serve

largely as a caretaker, administering the authority

vested by the legislature in both the Board and the

Secretary, until the legislature passes a

constitutional form of governance. Whatever the

Secretary and the Board are required to do, the special

master will do. The work of the agency will continue.

(emphasis added).

The court agrees with this view of the function of the receiver
for the KSBA as a caretaker, at least until it is ultimately
determined that no other permanent solution will be forthcoming
(either on appeal or by legislative action). The appointment of
the Governor, in his or her official capacity, is intended only
to remedy the plaintiffs’/ injury of being unconstitutionally
governed. This case is unlike those in which the receiver was
intended to accomplish some policy—orieﬁted result, such as
cleaning up state prisons in Newman v. State of Alabama and
making water treatment centers run properly in United States v.
city of Detroit. To the contrary, absolutely no claim of
malfeasance has been made by the plaintiffs nor any suggestion by
them that the policies of the Board must be changed in order to

rectify any constitutional deficiency. The court, then, has

- 11 -
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neither been presented with any evidence that would form the
basis for determining that policy or personnel changes are in
order nor does it make any such findings here. The receiver,
then, should not make far-ranging policy or personnel changes in
the KSBA until such time as a legislative solution is worked out
or this case is determined on appeal.

IIT. Stay Pending Appeal

The defendants have moved the court for a stay of further
proceedings (Doc. #73) pending resolution of the‘defendants’
appeal of this court’s order of May 7, 1993. That motion had two
alternative requests: (1) that the court stay any further
proceedings including the hearing concerning remedies held June
30, 1993 and (2) that the court stay any order it issues
concerning remedies until the appeal is decided. For the reasons
set forth below, the defendants motion to stay pending appeal is
denied.*

Fed. R. Civ. P. 62(d) grants the district court the
authority to stay its orders pending appeal.A The standard for a
motion to stay pending appeal is

As a basis for a stay, the movant was required to show

the district court: (1) its strong position on the

merits of the appeal; (2) irreparable injury if the

stay was denied; (3) that a stay would not

substantially harm other parties to the litigation; and
(4) that the public interests favor a stay.

* The court previously held that it would not stay the June

30 hearing in light of its proximity and lack of prejudice to the
defendants in proceeding as scheduled.

- 12 -
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Securities Investor Protection v. Blinder, Robinson & Co., 962
F.2d 960, 968 (10th Cir. 1992); Hilton v. Braunskill, 481 U.S.
770, 776 (1987). Although this decision is a somewhat close one
and other courts faced with the same situation could decide
differently, this court finds that the defendants have not met
the burden of showing the requirements for a stay as set out
above.
A. Likelihood of Success on the Merits

The defendants have not made a strong showing that they are
likely to succeed on the merits of their appeal. The defendants
argue that this case presents legal matters of first impression
because courts have not addressed whether an administrative
agency with state-wide jurisdiction may qualify for the limited
franchise selection process addressed in Supreme Court cases such
as Salyer Land Co. v. Tulare Lake Basin Water Storage District,
410 U.S. 719 (1973) and Ball v. James, 451 U.S. 355 (198i). As
the court stated in its previous opinion, "there is no case to
which the court was cited or which its own résearch has uncovered
that shares the particular salient characteristics of this one."
Hellebust v. Brownback, --- F. Supp. --—-, 1993 WL 190346 (D. Kan.
May 7, 1993). However, that does not mean that this court sees
its decision, as the law presently stands, as anything but the
necessary conclusion to be reached under all the circumstances
here.

Courts sometimes will find that an appeal has a strong

likelihood of success "where the legal questions were substantial
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and matters of first impression." Sweeney v. Bond, 519 F.Supp.
124, 132 (E.D. Mo. 1981), aff’d, 669 F.2d 542 (8th Cir.), cert.
denied sub nom., Schenberg v. Bond, 459 U.S. 878 (1982).
Theoretically, a higher court could develop an exception or could
broaden the application of the settled precedent in Salyer and
Ball to result in an agency like the KSBA being allowed a limited
franchise exception to the "one person, one vote" requirement of
thg Fourteenth Amendment. If such a court chooses to do so, so
be it. However, this court does not think that the XSBA, wﬁich
exercises general governmental powers, falls within the narrow
exception for governmental entities which have a special limited
purpose and the activities of which have a disproportionate
effect on those who may vote for its officials under presently
settled equal protection jurisprudence. Avery V. Midﬁand County,
390 U.S. 474, 483-84 (1968). Although predicting the future is
hazardous, neither does the court see any real indication that
this is the case on which higher courts may seize to change the
thrust of the voting rights decisions. |

Theréfore, although the defendants raise a colorable
argument in that sense, the court finds that they have not made a
strong showing of likelihood of success on the merits of the
appeal.
B. Irreparable Injury to the Defendants

The court does believe that the defendants have shown that

they will be irreparably injured by the lack of a stay in this
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case. The Sixth Circuit has addressed what is meant by
irreparable injury in this instructive way:

In evaluating the degree of injury, it is important to

remember that [t]he key word in this consideration is

irreparable. Mere injuries, however substantial, in

terms of money, time and energy necessarily expended in

the absence of a stay, are not enough. The possibility

that adequate compensatory or other corrective relief

will be available at a later date, in the ordinary

course of litigation, weighs heavily against a claim of

irreparable harm. In addition, the harm alleged must

be both certain and immediate, rather than speculative

or theoretical. 1In order to substantiate a claim that

irreparable injury is -likely to occur, a movant must

provide some evidence that the harm has occurred in the
past and is likely to occur again.
Michigan Coalition of Radiocactive Material Users, Inc. v.
Griepentrog, 945 F.2d 150, 154 (6th Cir. 1991) (citations
omitted).

Although the court appreciates the defendants’ concern that
not staying the remedies ordered by the court will cause
unnecessary disruption to the administration of the KSBA and the
lives of those who work in that agency, that argument is not
compelling here. On the contrary, divesting the defendants of
their offices is, in fact, irreparable. They cannot be
compensated for their loss of office in the event of a different
outcome on appeal. That bell cannot be "un-rung" any more than
could the court’s having permitted the unconstitutional January

election to have gone forward (to accomodate the assembled

delegates) have been remedied.’ This is tempered to some degree

> The court has certainly never wanted to cause any

unnecessary disruption to the lives of the defendants who the
plaintiffs apparently concede are doing an exemplary job and seem
to be caught in the middle of a precarious and, probably,
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because it is a fact of life in public office that changes in
administrations and agency heads do occur with some regularity.
That is a risk that public officials always assume. The
irreparable injury to the defendants which results from not
staying this order concerning remedies is outweighed by the other
factors of this analysis, especially the likelihood of success on
the merits and substantial injury to the plaintiffs.
C. Substantial Injury to the Plaintiffs

The plaintiffs’ injury, being governed and regulated by an
unconstitutionally elected body, will continue if this stay is
granted. The members of the Board who were unconstitutionally
elected in the first place will continue to govern the plaintiffs
by executing general governmental functions. The court cannot
overstate the importance it attaches to this injury. 2Being
governed unconstitutionally runs counter to the fundamental
precepts upon which this nation was founded. "Tea parties" and
rebellion have had their roots in such an injury. The defendants
have failed in their attempt to show that thé plaintiffs will not
suffer substantial injury as a result of the stay.
D. Public Interest

The public interest, though certainly a closer call, on
balance leads to denying the motion for a stay. In balancing the
public interest, the court considers a number of factors. First
of all, the public of the state of Kansas will continue to be

governed and regulated by an unconstitutionally elected body

unforseen, situation.
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unless the court’s remedies go into effect. 1In contrést, not
staying these remedies will éause a certain amount of disruption
to the KSBA and therefore to the public which relies upon it. 1In
the balance, the court must consider the injury to the public
resulting from an ongoing constitutional violation to outweigh
the administrative problems which will result from the
unfortunate disruption these remedies will bring.® Therefore,
the defendants have not shown that the stay is in the public
interest. '
E. Awaiting Legislative Action

The defendants also argue that the court should stay these
proceedings awaiting action by the Kansas Legislature to rectify
the unconstitutional nature of the KSBA. This court would have
welcomed such action with open arms, having granted the
preliminary injunction enjoining elections of board members on
January 13, 1993, while there were still several months remaining
in the regqular session of the legislature. No bill addressing
these issues even emerged from committee to be voted on by either
house or senate. Moreover, on May 7, 1993, this court, in making
its ultimate finding of unconstitutionality, only continued the
preliminary injunction and set the hearing for remedies almost
two months later. Again, no action was taken to effect a

legislative solution. In each of these orders, the court

® It should be noted that the defendants have proferred no
actual evidence of what disruption to the public will occur or
what its effect may be. Although a certain amount of disruption
may be presumed, that is not enough to overcome the serious injury
of permitting unconstitutional governance to continue.
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specifically invited the legislature to act. Now, it is reported
that something is scheduled in a Senate Committee at the end of
August. However, the legislature has thus far demonstrated its
lack of interest in addressing the unconstitutional selection
process of the KSBA, as is its perfect right to do pending a
final appellate mandate, and this court must then proceed to
order a remedy to provisionally rectify the situation.
E. A Short Stay for Administrative Purposes

The court does stay the effective date of all aspects of
this remedy order, other than rendering the injunction permanent,
until October 1, 1993 in order to effect a smooth transition in
administration. Such a delay wili also allow the Governor to
plan how to fulfill her responsibility as receiver for the KSBA,
will give the legislature yet another opportunity to make the
KSBA a constitutionally elected governmental entity and will
permit the defendants to again seek a stay pending appeal from
the Circuit Court should they desire to do so.’
IV. Conclusion

IT IS THEREFORE ORDERED BY THE COURT that the terms of those
defendants whose positions as Secretary or members of the board
of the Kansas State Board of Agriculture were up for election on
or about January 13, 1993 are declared to have expired and the

positions of all other defendants as Secretary or members of the

7 This stay shall also allow the members of the KSBA to
function in their capacity as members of the Kansas State Fair
Board throughout the 1993 state fair, a legitimate concern pressed
on the court with some urgency at the hearing.
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board of the Kansas State Bdard of Agriculture are déclared to be
vacant.

IT IS FURTHER ORDERED BY THE COURT that it shall retain
jurisdiction hereof during the pendency of the provisional
remedies ordéred‘hereby for the purpose of effectuating them.

IT IS FURTHER ORDERED BY THE COURT that the Governor of the
state of Kansas, in his or her official capacity, is appointed és
receiver for the Kansas State Board of Agriculture.

IT IS FURTHER ORDERED BY THE COURT that thelGovernor of the
state of Kansas shall make a written report every three months to
this court detailing personnel hired and fired and any policy
changes made within the Kansas State Board of Agriculture.

IT IS FURTﬁﬁR ORDERED BY THE COURT that the preliminary
injunction entered on January 13, 1993 is now permanént.

IT IS FURTHER ORDERED BY THE COURT that the defendants’
motion for a stay pending appeal (Doc. #73) is denied.

IT IS FURTHER ORDERED BY THE COURT that this order shall be
stayed until October 1, 1993, except for maﬁing the preliminary
injﬁnctioh permanent, which shall be effective immediately.

IT IS SO ORDERED.

Dated this Bo*k'day of June, 1993 at Kansas City, Kansas.

QAL

Jphn W. LungstrT%

United states Diftrict Judge
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Written Testimony of Richard E. Levy
Before the House Agriculture Committee, State of Kansas

October 27, 1993

Members of the Committee:

I am honored by your request that I comment on some of the constitutional issues
raised in the aftermath of Hellebust v. Brownback, in which the federal district court
invalidated the process used to select the State Board and Secretary of Agriculture. The
court named the Governor as receiver of the Board’s functions and left it to the legislature
to devise a permanent solution to the defects in the Board’s structure. This task is a
sensitive one from both the constitutional and political perspective, and it is my pleasure
to provide whatever assistance my constitutional law expertise might afford.

After discussing the one person one vote principle as it applied in Hellebust in order
to highlight the issues presented in that case, I will outline some of the constitutional
concerns that the legislature must bear in mind when it deliberates the options for
restructuring the Board of Agriculture. In the process, I will also address the suggestion
that it is incumbent upon the legislature to resist the federal court decision as an instance -
of improper judicial intervention.

The One Person. One Vote Principle in Hellebust

It is well established that the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution not only specifically prohibits racial
discrimination, but also incorporates a general principle of equal treatment under the law.
In a long line of cases, the United States Supreme Court has held that the principle of
equal treatment applies with particular force when fundamental rights are involved. See,
e.g., Skinner v. Oklahoma, 316 U.S. 535 (1942) (fundamental right of procreation invoked
to invalidate compulsory sterilization of some repeat offenders); Griffin v. Ilinois, 351 U.S.
12 (1956) (fundamental right of access to criminal appeal invoked to invalidate denial of
appeal to indigent defendants unable to afford trial transcript); Shapiro v. Thompson, 394
U.S. 618 (1969) (fundamental right of travel invoked to invalidate unreasonable durational
residency requirements for access to essential state programs).

Professor of Constitutional Law, University of Kansas School of Law. This
testimony reflects the personal views of its author. It does not represent the position of the
University of Kansas or the Law School.
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Among those rights deemed "fundamental’ for equal protection principles is the
right to vote. In Reynolds v. Sims, 377 U.S. 533 (1964) the Supreme Court held that equal
protection requires the votes of all persons to carry equal weight. In other words, the
Court adopted the "one person, one vote" principle. Legislative districts with widely
disparate populations and other arrangements that dilute or exclude the votes of some
citizens thus violate the Equal Protection Clause. The Supreme Court has repeatedly
reaffirmed this principle, most recently in Board of Estimate v. Morris, 489 U.S. 688 (1989),
where it invalidated the longstanding election process for New York City’s Board of
Estimate (which has significant legislative functions) because the voting power of residents
of the city’s larger boroughs was substantially diluted. The one person, one vote
requirement reflects both our general conception of democracy and basic constitutional
principle. The essence of democratic institutions is their political accountability to citizens
over whom they have governmental authority. Reynolds v. Sims recognized that political
institutions are not truly democratic if some votes count more than others. It violates our
basic sense of governmental legitimacy to subject individuals to regulatory authority without
giving them a fair say the selection of those who exercise that authority. This common
sense understanding of democratic institutions is reinforced in two ways by constitutional
jurisprudence. First, constitutional doctrine treats the right to vote as fundamental because
it preserves other rights. Those whose voices are heard can protect their_interests in the
political system; those whose voices are muted cannot. Thus, unequal treatment with
respect to voting rights is properly the subject of heightened concern under the Equal
Protection Clause. Second, judicial action to correct distortions in the political process is

generally regarded as consistent with the proper constitutional role of the courts. Judicial '

restraint requires respect for the decisions of politically accountable institutions, but not
when their accountability is compromised by flaws in the political process.

In light of Supreme Court decisions developing these basic considerations, the law
applied in Hellebust was clear. To survive the strict constitutional scrutiny accorded to
measures affecting fundamental rights, significant departures from the one person, one vote
principles must be necessary to serve a compelling government interest. A narrow
exception to this constitutional requirement exists for governmental bodies with a special
limited purpose and whose activities have a disproportionate effect on those who may vote.
Under this doctrine, the constitutional deficiency of the selection process for the Board of
Agriculture, and by extension the Secretary of Agriculture, was reasonably plain. In
particular, the application of this law to the Board raised four issues.

Issue 1: Is K.S.A. 74-502 consistent with the one person, one vote principle? The
district court correctly concluded that it is not. Although under K.S.A. 74-502 a wide array
of agricultural groups and interests are represented in the selection process, nonagricultural
interests are not. Thus, a large percentage of the population is totally excluded from the
process of selecting the Board of Agriculture. Those entirely excluded clearly do not have
an equal say in the selection of the Board. This problem is particularly acute given the
potential for sharply divergent policy perspectives among agricultural and nonagricultural
interests.



Issue 2: Can the departure from the one person, one vote principle be justified
under the narrow exception for bodies with special purposes and a disproportional effect
on its constituents? This issue is more difficult, but on balance I believe that the district
court’s conclusion on this point was also correct. Historically, it seems clear that the Board
of Agriculture was intended to promote agricultural markets and as such might have
functioned as a limited purpose body selected by those whose interests it affected. As the
regulatory functions of Board expanded, however, this ceased to be true. The Board’s
authority to regulate water and pesticide usage throughout the state, for example, applies
to residential and commercial activity in nonagricultural settings. Even if the Board’s direct
regulatory authority were confined to agricultural activity, its decisions would have a
significant impact on all residents of the state. The regulation of agricultural uses of water
and pesticides has a significant environmental impact on the entire population of the state,
and the regulation of agricultural markets affects not only those directly involved, but also
consumers throughout the state. Thus, given the breadth of agricultural activity, even a
more limited Board of Agriculture would probably fall outside the exception. In light of
the Board’s current functions, the exception is clearly inapplicable.

Issue 3: Is K.S.A. 74-502 necessary to further a compelling governmental interest?
Even though the statute violates the one person, one vote principle, it might be sustained
if it passed this test. But no purpose for K.S.A. 74-502 was offered at all in Hellebust,
much less a "compelling one.” Even if a compelling purpose could be offered, the
requirement that the process be "necessary" to serve that purpose is exceedingly difficult

to meet. The state must show that the process is "narrowly tailored"; i.e., that it neither

includes those who logically should be excluded under the stated purpose nor excludes
those who should be included. In addition, the state must that the same purpose could not
be accomplished through some other, less discriminatory means.

Issue 4: What is the appropriate judicial remedy? Having analyzed the statute
under settled doctrine and concluded that it was unconstitutional, the final issue before the
district court was how to remedy the constitutional defects without crippling state
government or unduly interfering with the restructuring of the Board. As you know, the
district court appointed the Governor, in her official capacity, as receijver to exercise the
functions of the Board, and left it to the legislature to construct a long term solution. This
strikes me as an appropriate response to a difficult situation, intended to preserve the
prerogatives of the state to the extent possible in light of the unconstitutionality of K.S.A.
74-502.

In sum, then, the one person, one vote principle is well established and accords with
both our basic understanding of democracy and fundamental constitutional doctrine. The
application of established doctrine in Hellebust was reasonably straightforward and required
the invalidation of K.S.A. 74-502. The remedy ordered was minimally intrusive given the
constitutional violation, and put the ball back in the legislature’s court. The question then
becomes, what is the appropriate legislative response?

Qy



The Legislatiye Response

While my comments to this point should make clear that I do not believe the
Hellebust decision is an example of improper judicial interference with political
prerogatives, I recognize that there are those who disagree. The debate over when it is
proper for courts to intervene is the central problem of constitutional law; it is as old as the
power of judicial review itself. When the courts’ duty to "say what the law is" requires that
they interpret and apply the Constitution to invalidate government action, they stand in the
way of political decisions made elsewhere. Since the broad language of the Constitution
does not lend itself to a single, unassailable interpretation in the complex reality of modern
government, disagreements about the propriety of judicial decisions invalidating government
action are inevitable.

But even if Hellebust and Reynolds v. Sims are "wrong” in this sense, that is
irrelevant for the legislature as it goes about the task of responding to the decision. The
Supremacy Clause (Art. IV, § 6) expressly states that the United States Constitution is the
"supreme law of the land" binding on state government officials, including the legislature.

United States Supreme Court decisions interpreting the Constitution are authoritative until

they are overturned by that body or by constitutional amendment, and the district court
decision in Hellebust applied well settled doctrine in a reasonably straightforward manner.
Thus, whether or not we agree with Hellebust, we are bound to respect it unless and until
it is overturned on appeal. If the legislature disagrees with the way the doctrine was

applied or believes that Reynolds v. Sims should be overruled, the only appropriate’

recourse would be to press the state to appeal the district court decision, all the way to the
Supreme Court if necessary. But such an effort is likely to be unavailing. There are no
apparent errors in the Hellebust court’s application of Reynolds v. Sims, and the Supreme
Court is unlikely to overturn Reynolds in light of its recent reaffirmation of the one person,
one vote principle in Board of Estimate v. Morris. Unless there is a successful appeal, the
legislature is duty bound to act in good faith to implement the constitutional principles
underlying the Hellebust decision.

This brings us at long last to the task at hand, the reorganization of the Board of
Agriculture. In addressing this problem, the legislature must be concerned with not only
the equal protection problems that led to the invalidation of K.S.A. 74-502, but also with
state separation of powers principles that constrain the structure of administrative bodies.
With respect to the equal protection concerns, the possible remedies grow out of the
doctrine described above. It is important to bear in mind that the basic defect of the
previous system is that it vested significant governmental authority in a Board that was
accountable only to a limited segment of the voting population. Any effort to preserve this
arrangement in some other form is likely to be unconstitutional. Instead, the regulatory
authority previously exercised by the Board must be vested in a body (or bodies) that are
politically accountable. Before discussing the possible alternatives, I will provide some
background into the separation of powers issues that might be raised by those alternatives.



The separation of powers issues that might arise from potential solutions to the
problem are distinct, and present only questions of state, rather than federal, constitutional
law.”™ Put simply, separation of powers requires that legislative, executive, and judicial
power be divided among distinct branches of government whose structure is appropriate
to their powers. This principle is reflected in the Kansas Constitution, which vests
legislative power in a numerous and geographically representative legislature; executive
power in an elected and "unitary" governor; and judicial power in an independent judiciary
with jurisdiction to resolve cases and controversies. Separation of powers issues are present
when one branch exercises powers not within its sphere or limits the essential powers of
another. In the case of the Board of Agriculture, two main issues might arise.

_First, the statute vesting regulatory authority in the Board of Agriculture (or any
other body) must comply with the nondelegation doctrine, which protects the allocation of
legislative power by prohibiting its delegation to administrative agencies or other bodies.
See generally State ex rel. Schneider v. Bennett, 222 Kan. 11, 564 P.2d 1281 (1977). To
pass muster under the nondelegation doctrine, the legislature must provide an "intelligible
principle," or standard, to guide and control the administrative exercise of regulatory
authority. In the absence of such a standard, the exercise of this authority would be a
"legislative" function that cannot be delegated, rather than the "executive" function of
implementing a statutory mandate. The intelligible principle requirement is very generous,
however, and does not pose a significant problem for the legislature, especially insofar as
satisfactory substantive standards are likely to already be written into the statutes
administered by the Board of Agriculture or its successor.

Second, the legislature may not improperly interfere with the Governor’s role as the
"Supreme executive power of this state . . . who shall be responsible for the enforcement
of the laws of this State." Kansas Constitution, Article I, § 3. This provision reflects the
general separation of powers principle of the "unitary executive,” which is necessary to
secure prompt, effective, and uniform enforcement of the laws. Gubernatorial control over
executive officers is implicit in both the language of Article 1, § 3 and in the general
principle of the unitary executive. This control ordinarily includes the power to appoint
executive officers, or at least a significant role in their appointment. Measures that place
the power to appoint executive officers in another branch, or otherwise limit the governor’s

* While the federal constitution incorporates separation of powers principles, these
principles apply only to federal institutions. Any separation of powers constraints on state
institutions arise from the State Constitution, although federal decisions may be persuasive
by analogy as the considered application of basic principles by respected courts. Because
the separation of powers issues arise from the state constitution, any problems identified
in my testimony could be cured by a state constitutional amendment designed to implement
the new process for selecting the Board or its successor(s). The equal protection violation
that underlies the Hellebust decision, however, cannot be cured by a state constitutional
amendment.



appointment power, therefore raise separation of powers concerns. Neither the unitary
executive principle nor the Governor’s appointment power is absolute, however. Indeed,
Article 15, § 1 of the Kansas Constitution vests the power to provide for appointments in
the legislature: "All officers whose election or appointment is not otherwise provided for,
shall be chosen or appointed as may be prescribed by law." But this power must be
exercised in accordance with separation of powers principles. In State ex rel. Anderson v.
State Office Building Commission, 185 Kan. 563, 345 P.2d 674 (1959), the Kansas Supreme
Court held that a statute requiring the Governor to appoint members of the legislature to
the State Office Building Commission, which exercised executive functions, was invalid
because it violated separation of powers principles.

The most authoritative treatment of these issues by the Kansas Supreme Court came
in State ex rel. Schneider v. Bennett, 219 Kan. 285, 547 P.2d 1281 (1976) (Schneider I), and
State ex rel. Schneider v. Bennett, 222 Kan. 11, 564 P.2d 1281 (1977) (Schneider II). In
Schneider I, the Court invalidated on separation of powers grounds a statute that vested
control of the state department of administration in the state finance council, a body on
which individual legislators served. In Schneider II, however, the Court upheld the state
finance council after it was stripped of its signficant executive functions, ruling that
Jegislative membership on the council was not invalid just because it exercised the limited
ans statutorily constrained executive function to transfer items of appropriation from the
Kansas educational fund. Under these decisions, selection process for the Board of
Agriculture may be constrained in light of its significant executive functions. Although

neither Schneider decision is directly controlling, they do illustrate that the Kansas courts

take a pragmatic approach to separation of powers. Strict separation of powers is not
required, but measures that interfere in significant ways with the powers of other branches
are likely to be overturned. This approach is reflected in the controlling test for evaluating
such issues, which was articulated in Schneider I. To determine whether a measure usurps,
or unduly interferes with, the powers of a another branch, the Kansas courts consider:

(1)  the essential nature of the power being exercised;

(2)  the degree of control by one department over another;

(3)  the objective sought to be attained by the legislature; and

(4)  the practical result of the blending of powers as shown by actual experience
over a period of time.

The application of this test to the State Board of Agriculture obviously varies depending
upon the particular mode of selection eventually chosen by the legislature. I will therefore
discuss the unitary executive issue in the context of specific options available to the
legislature. These options include limiting the Board’s powers, providing for direct
elections, or providing for the appointment of the Board.

3-C



1 Limiting the Board’s Powers: In response to the equal protection defects that
rendered the Board of Agriculture invalid in Hellebust, the legislature might attempt to
bring the current selection process under the narrow exception for special purpose bodies
by stripping the Board of its regulatory functions. For example, if the Board’s function was
limited to promotion of Kansas agricultural products, it might pass constitutional muster.
As a general matter, the greater the Board’s regulatory authority, the less likely the prior
selection process is to pass constitutional muster under the Equal Protection Clause. To
be successful, this approach would require that the Board be stripped of its significant
regulatory functions. If the Board’s powers were limited in this fashion, that would also
appear to preclude any separation of powers problems, as Schneider 1II illustrates. See also
Marks v. Frantz, 179 Kan. 638, 298 P.2d 316 (1956) (pre Reynolds v. Sims case upholding
in part delegation of regulatory authority to board of examiners in optometry appointed by
governor from list of four names selected by Kansas optometric association). Note,
however, that if this approach is taken, it would still be necessary to vest in some other
body (or bodies) the powers taken from the Board. To the extent that these bodies already
exist and present no constitutional issues of their own, this might be an effective solution,
but many of the issues that arise in connection with the Board of Agriculture might simply
be replayed in other contexts.

2. Direct Elections: The Board could be directly elected, either by statewide
elections or as representatives of districts with approximately equal populations. This
approach is responsive to the Hellebust decision and would satisfy the Equal Protection

Clause, provided that the districts are properly drawn. Although this approach would

probably also survive a separation of powers challenge, there is at least a potential
argument that it would compromise the unitary executive in violation of Article I, § 3.
Direct elections eliminate any gubernatorial role in the selection of Board, and its
independent mandate would limit the Governor’s ability to control the Board’s exercise of
executive powers. Nonetheless, direct elections would probably survive the Schneider test.
First, although the Board’s functions are executive, they are also "quasilegislative” insofar
as they involve discretion to determine regulatory policy, which would give the legislature
greater leeway in limiting the Governor’s control over the Board. Second, direct elections
do not give the legislature any control over the executive branch. Indeed, the Kansas
Constitution does not treat direct election as fundamentally inconsistent with the unitary
executive; it expressly provides for the direct election of some executive officers, such as
the Attorney General.” Third, to the extent that the legislature’s action is intended to
remedy a constitutional defect in the Board’s selection, that objective would support the

" These provisions might be interpreted to create a negative inference, but given the
legislative authority to provide for selection of officers, such an inference is unlikely given
the broad language of Article 15, § 1. Although Article 15, § 1 uses the term "election” in
reference to officers whose "election or appointment” is constitutionally mandated and
conspicuously omits the term in stating that other officers "shall be chosen or appointed,"
the word "chosen" is broad enough to encompass elections.
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action. Finally, the historical precedent for direct election of other executive officials, such
as the Insurance Commissioner, suggests that practical experience would support this
approach.

While this analysis does tend to support the validity of direct elections in separation
of powers terms, a cautionary note is in order. Recent state Supreme Court decisions may
reflect a stricter view of separation of powers. You are all probably familiar with State ex
rel. Stephan v. Finney, 251 Kan. 559, 836 P.2d 1169 (1992), in which the Court invoked
separation of powers to rule that the Governor lacked authority to enter a binding
agreement with Indian tribes concerning gambling on reservations. Another decision, State
v. Williamson, 253 Kan. 163, 853 P.2d 56 (1993), invoked separation of powers to overturn
a trial judge’s dismissal of criminal charges on the grounds that civil commitment was more
appropriate interfered with the county attorney’s executive power to exercise prosecutorial
discretion. These decisions may signal the emergence of a stricter view of separation of
powers which could make the Kansas Supreme Court more sympathetic to any eventual
separation of powers challenge.

On balance, I suspect that the Kansas courts would uphold direct elections, but the
issue is not entirely free from doubt. Before adopting the direct election alternative, the
legislature should consider the possibility that litigation could further delay resolution of
the Board of Agriculture issue, and--if successful--could draw into question other
longstanding selection methods.

3. Appointment: Whether the appointment of the Board of Agriculture would
be constitutional depends upon who does the appointing. It seems there are three basic
possibilities: the Governor might appoint the Board and/or Secretary; the legislature might
appoint the Board and/or Secretary; the appointment of the Board and/or Secretary might
be vested in some private group or groups.

Let me discuss the last option first. Since the one person, one vote requirement was
crafted in the context of "elections,” supporters of the previous system might wish to avoid
the Hellebust decision by cosmetic changes designed to recast the process as the
"appointment" of government officials. This expedient is unlikely to be successful.
Although the one person, one vote principle does not apply to appointments, this seems
to be because the power of appointment is vested in politically accountable officials who
ultimately trace their power to elections that do comply with that principle. Most states
reject, under various doctrines, the vesting of significant governmental authority in private
parties without ultimate control by elected officials. In any event, such a course of action
would almost certainly result in a renewed challenge to the Board of Agriculture in which
the federal district judge is unlikely to be sympathetic to the state’s position. Even if the
state were eventually successful, this would mean further disruption and delay in the
mmportant regulatory functions previously exercised by the Board.



The gubernatorial appointment option is the one most certain to pass constitutional
muster. It is clearly permissible in equal protection terms for high level executive branch
officials to be appointed by the Governor, who is popularly elected in compliance with the
one person, one vote principle. Nor do there appear to be any apparent separation of
powers problems, so long as there is no violation of the nondelegation doctrine, since the
executive function remains in the executive branch. If the legislature is reluctant to vest
unfettered discretion over the appointment in the Governor, his or her power to appoint
might be limited. Most clearly, legislative consent to any appointment can be required.
See Leek v. Theis, 217 Kan. 784, 539 P.2d 304 (1975). A more difficult question is whether
the same groups that currently elect the Board of Agriculture might be given power to
select a list of nominees from which the governor must choose. A number of statutes
provide for this method of selecting administrative officials, particularly those involving
regulation of professional activities. This practice was upheld in Marks v. Frantz, 179 Kan.
638, 298 P.2d 316 (1956), which validated the requirement that the Governor appoint the
board of examiners in optometry from list of four names selected by Kansas optometric
association. Although Marks v. Frantz seems to dispose of the separation of powers issues
raised by such a selection process, the case is potentially distinguishable. The Board of
Agriculture’s executive functions are broader than the regulation of a single profession. In
addition, a professional role in the selection of those who regulate professional activity is
easily justifiable in terms of expertise.

This kind of limited access to the nominating process might be problematic under

the Equal Protection Clause, however. Arguably, it is little better than vesting the

appointment power directly in the agricultural interests who previously elected the Board.
Although gubernatorial selection provides some popular accountability, the Governor’s
choice would be controlled by a nonrepresentational nomination process. And although
Marks v. Frantz upholds such a process, it is not controlling on the equal protection issue
because it was decided before Reynolds v. Sims. Indeed, the legislature might wish to be
cautious in adopting this method, because a constitutional challenge is almost certain to
follow, and if successful would throw a number of regulatory bodies into constitutional
jeopardy.

The final option, legislative appointment, satisfies equal protection, but it would
present serious separation of powers problems. Legislative appointment is particularly
problematic under the second prong of the Schneider test because the legislature is not
only limiting the Governor’s power, but also taking that power unto itself. In contrast,
direct elections or appointment of executive officers from a list of nominees limits executive
power, but does not involve the legislative exercise of that power. Although Schneider 1
can be distinguished because legislators would not actually serve on the Board, the case is
analogous because both situations involve the attempted legislative control over an
executive function. Opponents of legislative appointment might also rely on Buckley v.
Valeo, 424 U.S. 1 (1976), where the United States Supreme Court held that appointment
of Federal Election Commission members by designated legislators violated the
Appointments Clause. U.S. CONST,, Art. I, § 2. Although Buckley rests on the specific



Janguage of the United States Constitution for which there is no counterpart in Article 15,
§ 1 of the Kansas Constitution, the decision also reflects general separation of powers
principles. Cf. Morrison v. Olson, 487 U.S. 654 (1988) (interbranch appointments
permissible under Art. II, § 2, but must be otherwise consistent with separation of powers).

Conclusion

In deliberating the options for restructuring the Board of Agriculture, the legislature
should respond in good faith to the holding in Hellebust and the underlying equal
protection principles it implements. In addition, there are potential separation of powers
difficulties with many of the alternatives open to the legislature. Appointment by the
governor is most likely to withstand any constitutional challenge under either provision.
Mechanisms designed to retain an enhanced voice for agricultural interests or limit the
governor’s authority to appoint members (except for requiring legislative approval) present
some constitutional difficulties. While such mechanisms may ultimately survive judicial
scrutiny, there would be costs in terms of delay and uncertainty concerning the functions
of the Board.

Thank you for your attention.
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Position of the Members of the Kansas State Board of Agriculture
Semte Agriculture Committee Hearings on Structure
House

The Kansas State Board of Agriculture, an agency of state government, is nearly 125
years old. Today and for more than a century it has been a mainstay of state government
and a model for the entire country. It is an excellent example of government and the
private sector cooperating to provide mindful regulation and effective agricultural
promotion; at the same time guaranteeing a high and safe standard of goods and services
for the consumer.

Due to the lawsuit filed in October 1992, the House and Senate Agriculture
Committees have called for testimony regarding the structure of the Board of Agriculture.
At this time, your State Board of Agriculture wishes to inform you of its steadfast conviction
that the decision of the District Court was in error and that such ruling handed down must
be appealed for the benefit of good government in the State of Kansas. The Attorney
General has stated his opinion and continues to believe the wide ranging ramifications of
this case on many other structures of Kansas state government make it vital that it be
appealed to the highest level. The Board concurs.

However, at the present time, with its appeal pending review and action by the 10th
Circuit Court of Appeals, the Board of Agriculture hesitates to actively pursue a change of
structure. Instead, because of the far reaching ramifications of the lawsuit brought against
the Board, this agency would discourage the legislature from making a change. Instead, for
the good of all Kansans, let’s continue the judicial appeal to finally decide if, indeed, the
State Legislature and the State of Kansas can determine the form of government it desires

and govern itself for the good of all Kansans. Through legislative action, the Board of
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Agriculture has evolved throughout its history. It has been and is always open to new ideas
that will make it a better agency.

When the Legislature created the Board of Agriculture there were some qualities
built into the Board of Agriculture structure which have served Kansans well. These
original tenets have allowed this agency to bring the state’s largest industry to the forefront
of American agriculture.

It is the position of the membership of the Board that these principles are of such
importance that they must be upheld, not be compromised or deleted. This list, with brief
descriptions following, is not all-inclusive nor it is by any means a ranking by importance.

* Continuity and stability of programs and personnel,

* Populist/grassroots involvement by informed, interested people;

* Accountable to all Kansans;

* Bipartisan operations;

* A private sector board that is not weighted or slotted to give any singular

enterprise an unfair advantage;

* Regulatory oversight and formulation that is not given to one or a few people.

Continuity and Stability

The Board of Agriculture’s success at solving long-term problems, building long-
term relationships (e.g., export customers), and allowing enough time for programs (e.g., the
FROM THE LAND OF KANSAS food program) to mature and work is evidence to prove
the value of this vitally important attribute of the agency. Board members and personnel
do not change with political elections or appointments.

Just as in business and society, when a state agency can be relied on for its

consistency and dependability, it builds a trustworthy reputation. Such is the case with the



Kansas State Board of Agriculture.

The same philosophy works for acquiring professional staff. Upper management
positions can be filled with high-quality people on a long-term basis because they know
appointments are not subject to political whims or wishes of a gubernatorial appointment
or elected official. Neutral competence is a valuable quality for public administrators.

This is comforting for businesses, companies and farmers since they can talk with and
count on being listened to by familiar, politically neutral department staff.

Put succinctly: Continuity and stability bring likelihood of fairness and effectiveness;
such likelihood of fairness and effectiveness allows planning for profits and success; and
such profits and success you can take to the bank.

Any successful businessperson will tell you that uncertainty of change is their greatest
fear. The stability of the Board of Agriculture has curbed those fears and cannot be lost
if its high level of success is to continue.

Populist/Grassroots Involvement of Informed, Interested People

For nearly 125 years the Board of Agriculture has held an annual meeting that has
brought together rank and file delegates representing a variety of farm, business and fair
groups on a county-wide basis.

This local input has been vital to the members of the Board and the agency as it
administers programs and regulations. At that one time during the year people who have
taken the initiative to become active in their industry and community can come to Topeka,
actually be a part of state government, feel their time is well invested and their input is
heard.

Few will disagree that today’s national government is removing itself further and

further from the people. Such action is detrimental not only to the government but more



importantly, it is detrimental to the people themselves. But the annual meeting of the
Kansas State Board of Agriculture allows people to be a part of government and feel like
their government works for them instead of against them. A Board of Agriculture without
a populist annual meeting which allows its delegates to participate in their government
would be a less effective agency. The loss of the populist annual meeting would be a step
backward, not forward, for Kansas state government as it should seek to involve citizens
in its work for the common good.
Accountability to All Kansans

Accountability to a grassroots/populist annual meeting is only a small part of the
oversight applied to the Board of Agriculture.

Its programs, regulations and budgets are all received and held in check from the
people’s elected representatives--not only on a state basis, but a national basis as well.

This agency needs and has always welcomed that kind of oversight. Because of it
efficiency has been documented through cost/benefit ratios and national award recognition.
Accountability to all Kansans, especially at the local level, should not be forsaken.

Bipartisan Operation

While other agencies have provided positions for political supporters, this agency has
stayed away from providing such positions so as to remain politically neutral. The
accessibility for leaders from both political parties to work with the agency for its
information and programs without the skewing of partisan politics has kept this agency
above the bias of political parties.

Perhaps the benefit of being bipartisan can best be summed up by former Secretary
Sam Brownback. When he was selected to lead the agency, he didn’t bring with him a staff

that would automatically obey his every order. He was able to work with a competent,
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professional and politically neutral staff already in place. He led the agency from a position
of persuasion through a knowledgeable, experienced staff.
In summary, this agency’s bipartisanship confirms that it governs and administrates

from the persuasion brought by good ideas, not politically pushed ones.

A Private Sector Board

The membership of this Board has never been individuals from identity-designed
slots. Instead, it has been a board of interested people with a broad-based interest in
agriculture. That is the secret to its success. Board members have not been elected for a
certain issue they carried or certain group to which they belonged.

The private side’s involvement with the public sector has proven that both can co-
exist for the common good.

The board structure has been a major tenet contributing to the success of this
agency. That success has been possible only because nowhere has any special interest been
designated a board slot to provide unfair weighted advantage for the interest they may
represent. Private sector involvement guarantees they will live under the rules and policies
they enforce and use.

Regulating Oversight by Many

Regulations that work for their intended purpose must do two things: 1) be
enforceable to provide safe quality goods and services; 2) be workable to ensure new
entrants into the industry while providing a level of profitability to existing business. The
fact that there are so many regulations in this world today just as in our agency makes it

nearly impossible for a single person to be able to know if the above two purposes are

being met.
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The Board has 12 members representing different geographic areas of the state.
Those areas have differing amounts of accessibility and access to services for companies
expected to be able to afford to comply with regulations. Input from board members who
understand their own districts has worked to the advantage of the state. This is just one
small example of the ways a broad-based board can make regulations workable and
effective. To lose this oversight is to lose the hands and feet of an agency which is
recognized nationally for its efficiency.

In summary, it is the position of the members of the Board of Agriculture that a
grassroots, broad-based annual meeting should be maintained to assist in the selection of
a bipartisan, multiple-interest board comprised of a cross-section of the private sector. The
Board, accountable to all Kansans, should select the Secretary of Agriculture and provide
regulatory oversight to the agricultural industry for the success of the state of Kansas.

These tenets are not all-inclusive but represent what the current Board of
Agriculture deems most vital if this agency is to maintain the respect and accolades it has
enjoyed for nearly 125 years. They are all interrelated. To dilute or forgo just one of them
is to leave this agency open to political perceptions.

The epitome of government is one in which its people are directly involved and
trust it. The Board of Agriculture is trusted by those it serves. To lose any one of the

above discussed tenets is to lose that trust.
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Cctober 27, 1983

Thank you for providing an opportunity to testify on this
important matter. I am not going to spend my few minutes
before you talking about the legal underpinnings of this
lawsuit. Most of you are familiar with my remarks on this
issue from last session. The latest development—-which I
learned about last Saturday--is that the 10th Circuit has
denied the most recent request for a stay. This is the f£ifth
time that a stay has been requested in this case, and the
fifth time a stay has been denied. The entire order from the
10th Circuit reads as follows: "Defendants have filed a
motion for a stay pending appeal. Upon consideration thereof,
the motion for stay is denied.” :

To get a stay, one of the legal requirements is that the
partv seeklng the stay.show the court a likelihood of
prevailing on the merits of the case. The merlbs, in this
case, relate to the one person, one vote isSue, which is the
heart of the plaintiffs' case. The only way the defendants
will win on appeal is if the cases which establish the right
to an equal vote are substantially modified, if not reversed.
No one seriously thinks that will happen. As Judge Lungstrum
said on Oct. 1, "This is not a close case. This case simply
acknowledged a basic principle of democracy: states can't
have eélections. for state offices where only certain people
gef €5 vote.

I also think it is about time this committee understood
that this appezl is a waste of time and a waste of taxpayers
money. About the only people who are going to bensfit from
this appeal are my co-counsel and myself. As a taxpayer, I am
upset that I have to help pay for establishing democracy and
lawful government when it shouldn’'t cost one cent.

:Q-Mf{t ¢ Lg
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I have watched this issue come to a screeching halt in
the legislature last session, and during the interim hearings
this year in the Senate Ag Committee. Because of the court
order, you should know that legislative inaction means that
the system of a governor appointing a receiver will remain in
place indefinitely, which to me, is far preferable than the
old system.

As for the legislative options available to you, most of
you know that last session, the Sierra Club, Common Cause,
the Kansas Rural Center, the Kansas Natural Resource Council,
the Kansas Farmers Union, and other groups urged the
legislature to adopt H.B. 2292, the Board of Ag reform
proposal which would provide for the a Department of
Agriculture headed by a secretary appointed by the governor
and confirmed by the senate. Such a system is identical to
how other Kansas cabinet secretaries are named, and how the
vast majority of agricultural agency heads are selected in
the nation. That is still our objective. The agricultural
agency in state government must be accountable to all the
people, because its actions affect all the people. It is that
basic.

As I'm sure you know, because of the plaintiffs' victory
in federal court, the Board was abolished on October 1, and
the management of the agency was transferred to the governor,
who will serve as receiver. The governor has named Philip
Fishburn as her agent to operate the agency. So far, I have
heard nothing but praise about Mr. Fishburn both from within
the agency, and from many of the groups who used to elect the
board members. As I said, the system ordered by the court
will remein in effect until the legislature enacts a
constitutional form of government, no matter whom is governor
or whether a different agent is named by a different
governor.

I am quite aware that the Attorney General is urging the
legislature not to make any changes until after the appeal.l
hope you disregard his advise. This is the same Attorney
General who has issued three opinions saying that the
election process was legal. The fact of the matter is that on
the law of this case, he was wrong. And then he was wrong
again. And then he was wrong once more. And he is compounding
those errors by asking you not to enact any reform measure
until after the appeal.

Two other bills have been proposed. They would also
create illegal and unwise voting systems, in our opinion. The
proposal (H.B. 2134) to elect the secretary statewide
violates the fundamental principle of the Kansas constitution
that all exscutive power 1is vested in the governcr. And even
if it were legal, that proposal is unwise because it would
create the very real possibility that an urban-rural
electoral split would occur. Only if you want urban voters



monopolizing the vote for the Secretary of Agriculture,
should you consider that proposal. It also creates the
likelihood that campaigns for this office would be dominated
by contributions from special interests, much like the
Insurance Commissicner's campaigns, and that is, in my
opinion, not a very good example of Kansas democracy in
action.

The pressures which confront the head of the agriculture
agency should be diffused through the governor's office.
After all, the governor is elected to represent all Kansans,
and the governor has to sort through the competing interests
which go into making state policy, agricultural or otherwise.

The proposal (S.B. 85) to elect the Board also violates
the same state constitutional rule. In addition, this
proposal would lower the visibility of the Board to about the
same level as the Board of Education, and that seems to us to
be unwise. How many of your constituents know who their
member of the state Board of Education is?

The plaintiffs are prepared to challenge the
constitutionality of either of these methods, if the
legislature enacts them. I don't want to be accused of trying
to control the outcome of this debate or of being open only
to the proposal I have advocated today. I have indicated to
the committee my preference, and what I think is wrong with
the other two plans. It is important for each of you to
realize that I remain open to other plans, which I haven't
vet heard about.

However, the plaintiffs will not accept a plan which
creates only the illusion of democracy. H.B. 2292 is the
proper vehicle for reform. I urge you to scrutinize iE~
c¢losely, and to recommend it favorably. It is time for the
agricultural agency of state government to reflect fairly the
interests and voting strength of all of the citizens in

Kansas.

Thank you for the opportunity to speak today.



Testimony to the Committee on Agriculture
Kansas House of Representatives

October 27, 1993
by

Lynn Hellebust
Chairman, Common Cause of Kansas

Mr. Chairman and members of the House Agriculture Committee, my name
is Lynn Hellebust and I am chairman of Common Cause in Kansas. I want to
thank you for the opportunity to speak with you about the future state
governmental structure of agriculturally related programs in Kansas.

Common Cause is a nonprofit, nonpartisan citizens' lobbying
organization that works to make our government more open, accountable and
accessible to ordinary men and women. We have about 2,200 members in
Kansas and our state board includes members from Dodge City to Overland
Park and from Marysville to Wichita.

As you know Common Cause of Kansas, along with the Kansas Natural
Resource Council, challenged the constitutionality of the manner in which
the Kansas State Board of Agriculture was elected. We prevailed, which is
why you are holding hearings to consider just how to proceed.

Our position was, and is, that the Legislature should act to replace
the Kansas State Board of Agriculture and the present court ordered
receivership with a Department of Agriculture headed by a secretary,
appointed by the governor and confirmed by the Senate.

We have also suggested that if the Legislature chooses to replace
the former board in some fashion, the new body should be advisory only,
appointed by the governor, have equal representation from each
congressional district, and broadly reflect the interests of all Kansans.

We favor an appointed secretary because appointment ensures that the
secretary's policies would not be at cross purposes with those of the rest
of the executive branch. And appointment avoids the possibility of a
divisive statewide campaign for an elected secretary that would pit urban
against rural interests, to the detriment of both.

Again, thank you for the opportunity to speak to you. I'd be happy
to answer any questions you might have.



KANSAS SWINE GROWERS ASSOCIATION

Promoting the swine industry and rural communities through family farming

Good afternoon.

My name is Vaughn Woolf, President of the Kansas Swine Growers Association. I
live in Sedgwick County where my wife and I own a 350-sow hog operation.

I thank Chairman Shore and the rest of the committee for this opportunity to speak.

The Kansas Swine Growers Association was incorporated in February of 1993. We

are nearly 300 members strong with members in 46 counties statewide. Our

tl_mmgse is to promote the swine industry and rural communities through family
arming,.

We would like to make the following recommendations:

1) The Secretary of Agriculture be appointed by the Governor and confirmed by
the Senate.

2) A 12-person advisory committee be selected by the Secretary. This committee
would be chosen from a pool of delegates nominated by recognized statewide
commodity groups and agricultural organizations. Each organization would
nominate one person from their membership to fill that pool. Only one nominee
from any organization may serve on the advisory committee at any one time.
Lengths of terms for the advisory committee would initially be staggered to allow a
normal rotation of new members without a complete twelve-person turnover. This
advisory committee would also fill the vacant seats on the State Fair Board.

Thank you for your time.

I would be happy to answer any questions you may have now or at a later date.
I can be reached during the days at 1-316-542-3747 or 1-316-542-0596 in the

evenings.



.ansas Farm Bureau

rs. PUBLIC POLICY STATEMENT

House Agriculture Committee

Re: State Board of Agriculture

October 27, 1993
Topeka, Kansas

Presented by:

| | Warren Parker, Assistant Director

Public Affairs Division
Kansas Farm Bureau

Mr. Chairman and members of the Committee:

T am Warren Parker, Assistant Director of Public Affairs for
Kansas Farm Bureau. Thank you for the opportunity to make some brief
comments concerning the Kansas State Board of Agriculture.

You will find, attached to this testimony, the latest policy
position our farmer and rancher voting delegates from each of the 105
counties have adopted concerning the Board of Agriculture structure.
This policy was adopted in November of last year at our state annual
meeting.

our organization works from the grass roots up. I don’t have the
authority to come here and tell you absolutely what Farm Bureau will
do in ’94 when the legislature returns. That will be decided by -the
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voting delegates next month at our upcoming annual meeting, and the
flexibility they may give us is yet to be determined.

our policy development process is underway. Questionnaires are
in the country concerning this and other issues, and several have been
returned. Based on present policy and some trends, some general
beliefs by our members do surface.

There is a strong belief that the present structure which
maintains a general continuity of leadership and programs that is
separated from partisan politics has served not only agriculture, but
the state as a whole very well. our members feel the Agriculture
agency and its service to all Kansans compares extremely well to other
stafe agencies. There is an excellent recofd of consumer protection,
innoﬁative programs concerning the environment and protection of
water, emphaéis on new uses for agriculture products, and probably the
most effective public relations program this state has going in the
form of the "Land of Kansas" food promotion which has been seen both
nationally and internationally.

our members believe that wholesale changes, or "throwing the baby
out with the bath water" not only endangers important nonpartisan
continuity, but is premature considering the issue is still in the
courts. There is no final answer yet from that branch of government
to some very important constitutional questions.

Our members realize that the Agriculture agency has been given
increased responsibilities over the years by the legislature, and
their accountability to the legislature has also increased. These new
duties affect all KXansans, as well as the $6 billion dollar

agriculture industry. our members are not unwilling to 1look at



options which will benefit the agency, agriculture, and Kansas. We’ve

been there when previous changes have been made, and if the

legislature or the court decides there should be some adjustment,

we’ll be there again.

I would close with the reiteration of two basic points as our
members see them and as you look at this issue:
1. A structure which provides continuity, accountability,
and nonpartisanship has served the state well.
2. The issue is still in the courts, and major changes at
this point are a case of "flying blind" in relation to
court action and constitutionality, and also as to your
beliefs as a legislature as to what is in the best interest
of all Kansans, as well as the agriculture industry.
We look forward to working with you on this issue, and 1look
forward to having in hand a formal policy position when you convene in

January. We thank you for your time, and I would be happy to attempt

to answer any questions.



State Board of Agriculture AG-22

The present Kansas method of electing a State
Board of Agriculture, which board employs the
administrative head of the State Department of
Agriculture, is unique among the states. The State of
Kansas, including agriculture, has been well served
because the Department has never been placed in a par-
tisan political position. For that reason, we support
continuation of the present system which includes the
election of the State Board of Agriculture and the
selection of the Secretary of the State Board of
Agriculture by the elected members of the Board.

The State Board of Agriculture is an effective
administrative and regulatory body which has statutory
authority granted by the legislature to do those things
assigned by the Legislature. The State Board has per-
formed well in administration and regulation.
Appropriately, the State Board hasnot been involved
in public policy formulation. We support the present
role of the State Board of Agriculture.
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Dee Likes
Executive Vice President
October 27, 1993

The issue of reorganization of the Kansas State Board of Agriculture
has come before the legislature on many previous occasions. To date, the
legislature has elected to retain the basic structure of the State Board of
Agriculture which has been in existence since its inception in 1872.

Finally, two special interest groups brought a law suit challenging the
constitutionality of the board’s structure and a federal district court

judge decided in their favor. That decision has been appealed to the Tenth
Circuit Court of Appeals. We believe the appeals process should be
exhausted before any significant legislative action is taken. Said a
different way; until the appeal process has been allowed to work, and a
decision rendered, legislative action seeking to restructure the State Board
of Agriculture would be a hasty response to one judge's opinion which many
believe to be erroneous. Recent experience with the legislature hurriedly
enacting major changes'in response to one judge's opinion has been and
continues to be viewed as imprudent and unnecessary by many interest
groups, citizens and legislators alike. While we join in this discussion

and any future debates about the proper way to structure an agricultural
department in this state, we do so while urging caution and restraint until
this decision is either overturned or affirmed by a higher court.

The Kansas Livestock Association supports the current structure of the
State Board of Agriculture and we oppose a system where the Agriculture
Secretary is appointed by the Governor or elected by popular vote.

In fact, we view those two options as an analogous to having to choose
between onion and garlic because either alternative will most assuredly
bring an increasing influence of politics into the administration of the
approximately 60 state laws administered by the current Board of
Agriculture. We have several fears about politicizing the administration of
laws affecting agriculture. With a possible change in the secretary at
least once every election - or more often - there would be less consistency

T



in the style and philosophy of administration and operation of the
department. Imagine the type of political grandstanding it would possible
to get from an ag secretary who is obligated to make a governor look good
by splashing in the news, some tough, but unlargely unnecessary
enforcement action regarding meat inspection, pesticides or water law. We
are fearful that a dose of farmer and rancher pain in order to achieve some
political gain would become a part of the new way of doing business in
Topeka. What if we had a governor who appointed a vegetarian, an animal
rights activist or an environmental zealot as Ag Secretary? What about a
radical agriculturist who is negative towards larger commercialized
operators or is an outspoken enemy of the traditional organizations which
represent mainstream agriculture?

Most of us can remember the recent example from Texas where the Ag
Commissioner was openly abrasive to mainstream agricuiture but repeatedly
won re-election by compaigning in urban areas. Do we really want three or
four urban counties with large cities electing the agriculture secretary in

Kansas?

Agriculture is a highly specialized but broadly misunderstood industry
operated by a small minority of voters. We are fearful of being used as
pawns for higher stakes in the game of politics.

In contrast, our current board of agriculture is knowledgeable about
the industry and has been operated in a stable and consistent and prudent
manner for 122 years. During that time only ten secretaries have headed
the agency. Because the agency is overseen by a 12 member farmer and
rancher board there is a degree of connection and understanding between
the board and the industry that they regulate that is not present in other
state agencies. There is a degree of common sense that is absent in other
state agencies. The department heads for activities like meat inspection,
water and pesticide law are not puffed up bureaucrats in office for a short
period of time to make a name for themselves or for the secretary or the
governor who appointed them and are inclined to play a cop with a badge.
Rather they are professionals who are skilled but firm in achieving
compliance without fanfare or political grandstanding.

It is our strongly held belief that Kansas farmers and ranchers are
better off under the current structure than if we change to a more political

system.

If it does become necessary to restructure the Board of Agriculture, we
will work within the legislative process and with this committee to find an
acceptable constitutional alternative.
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W ONE STRONG VOICE FOR WHEAT
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TESTIMONY

House Agriculture Camnittee
Chairman: Representative Gene Shore

Subject: Kansas Board of Agriculture

Mr. Chairman and members of the committee, my name is Howard W. Tice, and I
represent the Kansas Association of Wheat Growers. On behalf of our statewide

membership, I appreciate the opportunity to participate in today's hearing.

In the past, there have been many attempts to change the way our Kansas
Secretary of Agriculture is selected. The lawsuit that brought us to today's
hearing is another outgrowth of that misguided effort. Some have proposed
appointment by the Governor. Some prefer election by the general public. It has
been suggested that the Board of Agriculture might be elected by the general
public, in a manner similar to the Kansas Board of Education. Others feel the
Board of Ag;iculture should be appointed, with the Governor, the Speaker of the
House and the Senate President participating in the selection process. Under the

last two proposals, the board would continue to hire the secretary.

Since this issue continues to surface from time to time, our organization
has adopted an ongoing policy resolution, which was renewed at our last state
convention. It is as follows:

The structure of the Kansas State Board of Agriculture, which
dates back to 1872, is governed by farmers, and is devoted to

agriculture. In addition to selecting the Secretary of Agriculture,
the State Board of Agriculture has been an effective adm1n15trat1ve and
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The State Board of Agriculture has authority granted by the
Legislature, to do those things assigned to it by the Legislature.

The KAWG feels that one important reason the State Board of

Agriculture has been successful is because it has never been placed in
a partisan political position.

RESOLUTION: The KAWG supports continuation of the present system,
which provides for the election of the State Board of Agriculture by
agricultural producers, and the appointment of the Secretary of
Agriculture by the Board of Agriculture.

Prior to the Senate Agriculture Camnittee’'s hearing, KAWG Board of
Directors, thoroughly discussed this issue once again. It was unanimously agreed
that the preferred course of action would be to allow the appeals process to

function before making any major changes to the structure of this vital and

effective agency.

It is clear that the vast majority of Kansans, who are involved in the
industry of agriculture, feel that the Board of Agriculture has served our state
well throughout its 122 year history. The agency is staffed by an outstanding
group of skilled professionals who are dedicated to providing the highest level
of service to the people of Kansas. Continuity, stability and responsiveness are

commonplace.

The system of selecting the Secretary of Agriculture, is one of the keys to
providing the stability and continuity of direction and service that is the
hallmark of the Kansas Board of Agriculture. It also allows a degree of
accountability to the industry served, that is not found in other official
agencies in Kansas or other states. It provides grassroots input that assures
farmers that they are served and regulated by an agency that has a real working
knowledge of their business, and the problems they encounter. That working
knowledge also results in a degree of fairness and objectivity that is unique to

this agency.

/0-2



One of the greatest strengths of our system is that it responds well to the
needs of the industry, and the general public, through the active participation
of informed citizens, aided by the expertise of a dedicated professional staff.

History shows that to depart from that course would move Kansas away from the

trend of downsizing government, and toward a larger, more entrenched bureaucracy.

Under the system that has served our state well for nearly a century and a
quarter, the Secretary of Agriculture must have proven qualifications, and must
meet guidelines established by people who are directly involved in the industry
to be served and regulated. The small number of secretaries who have served the
agency, and the high caliber of those individuals are ample evidence that the
system produces both continuity and quality in departmental leadership. That
leadership has also produced corresponding levels of responsiveness and

performance throughout the agency.

In short, Kansas has an agricultural regulatory and service agency that is
second to none. In fact, those who seek change have not questioned the quality
of the agency itself. The disagreement is solely over the process of selecting

the agency's administrator.

Tt doesn't matter to some, that 122 vears of quality performance prove the
system works. It doesn't matter to some, that the problems other agencies have,
due to inconsistency of leadership, don't happen at the Kansas Board of
Agriculture. These detractors fail to note that Kansas Secretaries of
Agriculture have regularly been chosen to lead national efforts, in recognition
of their abilities and the strength of the agency they head. The agency’s track
record is undeniable proof that we have a system that serves our state and its

number one industry well.
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The important thing to remember is that we have an outstanding agency that
is effective and responsive to the people. Its strengths are worth preserving,
and selection of the secretary by a working board, made up of informed and

involved citizens is one of the main strengths.

Our conclusion is that, considering the proven strengths of the present
system and the importance of agriculture to our state's economy, the legislature
should take no action unless the appeals process fails to uphold the
constitutionality of our present system. THERE IS NO REASON FOR HASTY ACTION!
Should Judge Lungstrum's decision be upheld, there would still be plenty of time
to make the very minor changes which would then be required. Our efforts now
should be focused on supporting the agency and its staff, and studying potential

alternatives so that, if it becomes necessary, we will make the proper decision.

Before wrapping up my testimony, I would like to touch on three important
points that are related to perceptions of this issue, but have no bearing on

performance by the agency.

1: Those who seek change, and the newspaper editors who support them,
always refer to the “"special interest groups” that they say dictate ag-policy
under the present system. They use that term in a derogatory manner, as if it is
inherently bad to be a "special interest group.” However, by definition, all
associations, committees, organizations or other “groups,” large or small, that
monitor or attempt to take action on certain issues, are "special interest
groups.” If you have an interest in one or more issues, and you find someone who
agrees with you and wants to be involved, you are a “special interest group.
There is not only nothing wrong with “special interest groups,” but they are an

integral part of our political system.
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2 Farm organizations which supply the mechanism for choosing delegates
to participate in the annual Board of Agriculture convention, and elect the
Board, do not control either the Board or its policy. First of all, each
delegate votes his or her own conscience. None of the delegates is controlled by
the organizations they represent. Secondly, once elected, the board members
deliberate and vote on the issues they face, according to their own consciences,

not according to the dictates of farm organizations.

3 The lawsuit that brought us here today is based on the one person/one
vote concept of the U.S. Constitution. On the surface, the issue the plaintiffs
raise is that of accountability to the public. However, under the present
system, there is direct accountability to far more people than there would be
under appointment by the governor. The only way to get more accountability than
the present system, is direct election, and no one has seriously suggested that.
In fact, those who brought the suit are strongly on record against direct

election of the Secretarvy of Agriculture.

To bring my remarks to a close, I would like to refer to the papers attached
to my testimony. I have included copies of the public forum letters we wrote to
the Salina Journal and the Wichita Eagle. I would call special attention to the
headline the Eagle put on our letter, and the statement they isolated in bold

print.

In addition, I would call your attention to another editorial printed by the
Eagle, which was published in early September. The author, Steve Harper, is an
outdoor sportswriter for the Eagle. You should especially note his concern for

the long-term future of the agency and its staff, who he says will be back on,
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. "another long and hairy ride on what has became as roller coaster existence,
since the top person in the agency was raised to as cabinet level position by
Gov. Mike Hayden. "

Mr. Harper puts the spotlight on the appointment of a retired postal worker
to head the Department of Wildlife and Parks, not because of the individual's
professional qualifications to head such an agency, but because of political
patronage. He states that Kansans need and deserve someone who can look to the
long-term future of the agency, and who can work with "special interest groups”
and the legislature.

He goes on to recommend that the director should be hired by a nine to
eleven member panel representing various professions, organizations and other

groups who definitely fit the definition of "special interest groups.”

It is very interesting to note that Mr. Harper's prescription for the ills
facing the Department of Wildlife and Parks is perfectly modeled in the structure
of the Kansas Board of Agriculture which was struck down by Judge John Lungstrum.
Perhaps he looked, as we have, at the continuity and professionalism of the Board

of Agriculture, which has served our state so well for 122 years.
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A Kansas Association of Wheat Growers

W ONE STRONG VOICE FOR WHEAT
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G P.O. Box 2349 . Hutchinson, Ks 67504-2349 . (316) 662-2367
September 17, 1993

Letters to Editor

Salina Journal

P.0O. Box 740

333 §. 4th

Salina, Kansas 67402-0740

I am writing in response to your recent editorial concerning the Kansas
Board of Agriculture.

It never ceases to amaze me how newspaper editors, who sit in their ivory
towers and rarely venture out into the real world, can make the pronouncements
you people make. Anyone willing to expend the time and effort to visit our state
capitol and observe our governmental agencies in action, will quickly learn that
the Board of Agriculture is the most efficient, productive, effective and
accountable agency in the system.

That didn't happen by accident. Instead of constantly reorganizing every
time a governor decides to change an agency head, the Board of Agriculture has
evolved into the kind of lean, professional agency that is the desire of most
intelligent citizens. We want state agencies that listen to the public; that are
willing to learn, from the people they serve, how best to enforce the regulations
assigned to them. We want an agency that is responsive to real needs, in a
realistic manner. We have all that and more in the Kansas Board of Agriculture.
And we have all that because of active citizen involvement.

Is the Board of Agriculture really unconstitutional? Those of us who
testified in favor of continuing the appeals process do not think so. When vyou
cite Judge Lungstrum’'s decision, you must bear in mind two things. One, he
refused to allow evidence to be presented, that would have clearly shown that the
Board of Agriculture meets constitutional muster. Secondly, the appeals process
is that part of our system that protects us against poor judicial decisions.

If the 10th Circuit Court upholds Judge Lungstrum’'s decision, there will be
plenty of time to develop the minor changes that will be required. If he is
reversed, changes can still be made to broaden participation in the -elective
process, without destroying an agency that been the shining jewel in Kansas state
government for a century and a quarter.

It is important to note that if the Board of Agriculture had not changed
over the years, the charge that it is outdated might apply. However, it is one
of the most dynamic agencies you'll find anywhere.

Finally, when you write about cadavers and odors, perhaps vou should make an
attempt to learn which way the wind is blowing. Many of us are sick and tired of
minorities using the courts to destroy what they don't agree with, when they fail
to get their way through the legislative process.

If change is needed, it will come. If we do it right, we will retain the
things that make the Kansas Board of Agriculture the best in the nation.

Sincerely,

Howard W. Tice
Executive Director



Ag Board reflects best in democracy

In response to The Eagle’s Sept. 7
editorial concerning the Kansas State
Board of Agriculture, it is quite appar-
ent that The Eagle’s editorial staff
members are the ones who “don’t get
it,” not the members of the Board of
Agriculture.

The editorial writer agreed that the
organization functions smoothly under
its current setup, which was called “un-
democratic governance.” Then the writ-
er repeats state arguments for changing
a system that has given us an agency
that is unmatched in productivity, pro-
fessionalism, consistency, adaptability,
responsiveness to public need and, yes,
accountability.

The editorial also pointed out that the
attorney for one of the minority groups
that brought suit against the Ag Board
feels an appeal is a waste of time.
However, it is the way our judicial sys-
tem polices itself against incorrect deci-
sions. In addition, as Attorney General
Bob Stephan noted, there is a deeper
problem to be resolved that affects
many other agencies — and our state’s
‘right to self-determination.

It is -also about time The Eagle
stopped printing the erroneous charge
that the farm groups that provide the
delegates to the Board of Agriculture

If change is needed, it

will come. If we do it right,
we will retain the things
that make the Kansas
Board of Agriculture the
best in the nation.

convention control the board. First, the
delegates make their own decisions;

-they are not bound by organizational

dictates. Second, once elected, board
members cast their votes according to
their own consciences. They are not
controlled by an organization or group
of organizations. Using Eagle “logic,”
you could also claim the  Methodist
Church controls the board, since the
majority of the sitting board members
are Methodists. .

The Eagle may enjoy freedom of the
press, but it doesn’t live up to its respon-
sibility for accuracy when it continues
to print such fiction on the editorial
page.

The editorial staff’s ignorance of the
legislative process is showing when it

chastises the Senate Agriculture Com--

mittee for not reaching a decision. Im-

portant and controversial matters are
never decided on the same day as the
hearing. The committee must have time
to digest the material they received,
and to follow up on questions raised. In
addition, ignorance of association policy
development procedures is also evident.
We work from the grassroots level up.
For new policy to be developed, we
have to wait for our annual conven-
tions. What we shared with the commit-
tee is based on current policy, which
does not allow us to propose any
changes. .

We should also point out that other
minority groups have sought to change
the Board of Agriculture structure in
the past. The Legislature, which repre-
sents the entire citizenry, has consistent-
ly voted for the current system. That
sounds pretty democratic to me.

If change is needed, it will come. If
we do it right, we will retain the things
that make the Kansas Board of Agricul-
ture the best in the nation. The board,
made up of concerned and involved
citizens, is the key to that strength.

HOWARD W. TICE

Executive Director

Kansas Association of Wheat Growers
Hutchinson




hen Gov. Joan Finney
announced that she
would net seek an-

other term, the spotlight quickly

shifted to a very long list of

folks who asplre to hve in:Cedar

Crest.

What Finney’s announce—
ment means for Ted Ensley, sec-
retary of the Kansas Depart-
ment of Wildlife and Parks, is
that his job will end in about
- 151, months, even. if.a Democrat
"1 elected. New governors al-

ways like to-pick their own peo-
ple just ask any employee of

d state agency. :

What that means to the 400
employees of Wild-
life and Parks is
another long and
hairy ride on what
has become a roller-
coaster existence -
since the top person
in the agency was
raised to a cabinet
level position by -

- Gov. Mike Hayden. STEVE

Hayden’s idea, HARPER
and it was a good
one when he was _ )

" in the driver’s seat, was.to ele-
vate natural resource and rec-
reation management to a higher,

~ more professional status. To
do that, he melded the Fish and
Game Commission and the
Parks Resource Authority into a
single agency in 1986, and cre-

.ated a cabinet level position to
manage the new department.

_That done, he made a na-

- tionwide search for a seasoned
wildlife/natural resousce pro-
fessional to chart a long-term
course for the new agency.

 Hayden planned on being
governor for eight years. He had
hoped that by the end of that .
time the agency would be well-
grounded in purpose and mis-
sion and.that the concept of a
professional manager would

be firmly established. .

Then Joan Finney surprised
everyone by upsetting Hayden in
1990. And without so much as
a thank you she dismissed Wild-
life and Parks secretary Bob
Meinen. As his replacement she
hired Jack Lacey, a retired
postal employee who had helped
her carry southeast Kansas
during the election.

A~ governor goes,
SO goes secretary o
Wildlife and Parks

of

Lacey liked to hunt and
fish.'So much for-a qualified pro-
f&ional to head-the agency.

He was forced to resign a
year afid a half after taking the
job-to avoid being prosecuted
for illegally issuing hunter safety
cards to three government of- -
ficials.

- After that debacle, Finney

‘hired Ensley, a Wildlife and

Parks commissioner and, like
Finney, a Democrat.

Don't get me wrong. Ted
Ensley is qualified to be secre-

. tary. He was the director of

the Shawnee County Parks for

most of his 35 years with the
county and has a fisheries de-
gree from Kansas State.

. 'The problem is that whatever

: long term.plans Ensley had had
- ended when Finney announced.

that she will not seek another
term. ‘At that time, Ensley be-

:~.came a lame duck and the peo-

ple who work for him knew it.
The only way to fix this politi-

- cal patronage problem is to take
* it out-of the political appoint-

ment 160D so the new governor

won’t have the option of hiring

friends who like to hunt and fish

What Kansans need and de-

‘serve for $70,000 a year is some-
one who can look to
the long-term future
of wildlife/natural
resource manage-
ment in Kansas. A
director who is quali
fied, works well with
the public and is po-
litically savvy
enough to deal with
special interests
groups and the Legis-
lature.

That person should
be hired by a nine- to 11-mem-
ber panel of qualified persons,
including biologists from acade-
mia as well as field biologists
who deal with the day-to-day rig-
ors of resource use.

The panel should also include .
members of the Kansas Wildlife
and Parks Commission because
‘hey represent you and me when
it comes to park/resource use,
laws and regulations. Their nu-
merical influence, however,
should be limited to two repre-
sentatives because they are polit-
ical appointees.

A mix representing state con-
servation groups and at.least one
law enforcement person would .
round out the group, which
would be in charge of searching
for and selecting the Director of
Wildlife and Parks. :

The bottom line is that politics
should hold no sway in determin-
ing whether the director holds
on to the job. This system would
allow that person to chart a long
term course for the department.
An annual review system would
provide the-checks and balances
necessary to insure that the di-
rector is always moving forward.

Hayden' had a good idea, but
unfortunately there are hot

many governors who know Beans::

about the outdoors or what it

‘takes to properly deal with con-
-flicts that arise between critters

and people.

What most governors know
best is where the favors.are
owed. And more often than not,
the ones who receive those fa-
vors couldn’t manage a flower
bed, let alone more than 82,000
square miles of some of the most
important natural resources in
the Great Plains.
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Kansas Agricultural Alliance

Marty Vanier, DVM, Legislative Agent
1728 Thomas Circle

Manhattan, KS 66502

(913) 539-9506

STATEMENT OF THE
KANSAS AGRICULTURAL ALLIANCE
BEFORE THE
HOUSE AGRICULTURE COMMITTEE
EUGENE SHORE, CHAIRMAN
REGARDING THE KANSAS STATE BOARD OF AGRICULTURE

OCTOBER 27 & 28, 1993

The Kansas Agricultural Alliance (KAA), formerly the Committee of
Kansas Farm Organizations, is a coalition of 26 agribusiness
organizations that spans the full spectrum of Kansas agriculture,
including crop, livestock and horticultural production, input
suppliers, allied industries and professions.

The Alliance would like to offer some comments concerning a
response to the recent court decision on the process of selecting
the members of the Kansas State Board of Agriculture and the
Secretary of Agriculture.

The District Court, in its decision of the case, agreed with the
plaintiffs that the current method of selecting the Board and the
Secretary of Agriculture was unconstitutional, however, the only
remedy the Court offered was to cause the Board to go into
receivership on October 1, at best a temporary action and
certainly not meant to be a permanent solution. The Court, in
its ruling, did not describe a new selection process nor did it
list characteristics or qualities of a selection system that
would satisfy the Court of the constitutionality of the process.

It is a waste of time and effort for the Legislature to create a
new selection process to meet a goal that has yet to be defined.
In light of the Board of Agriculture’s and the Attorney General’s
decision to continue to pursue the case on appeal, we feel it
would be premature for the legislature to create a process of
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selection prior to the final disposition of the case and run the
risk of future decisions on the case making the Legislature’s
efforts moot.

Therefore, the Kansas Agricultural Alliance recommends that the
status quo be maintained until the legal remedies are exhausted
by all parties and a final decision is handed down. One would
also hope that the Courts will provide some direction to the
Legislature for appropriate resolution of the situation.

Thank you for your time. I would be happy to respond to any
questions.



Dr. Michael L. Whitehair
President

Abilene Animal Hospital, PA
320 NE 14th

Abilene, Ks. 67410

Dr. Terry Turner
President-Elect

Ark Valley Veterinary Hospital
1205 Patton Road

Great Bend, Ks. 67530

Dr. Gary Modrgin

Vice President

College Blvd. Animal Hospital
11733 College Blvd.

Overland Park, Ks. 66210

Dr. Duane M. Henrikson
Trustee-at-Large

Emporia Veterinary Hospital
710 Anderson

Emporia, Ks. 66801

Dr. Vern Otte

Treasurer

State Line Animal Hospital
2009 W. 104th

Leawood, Ks. 66206

Cathsrine A. Deever
Executive Director
KVMA Office

816 SW Tyler, Suite 200
Topeka, Ks. 66612

KANSAS VETERINARY MEDICAL ASSOCIATION, L

816 SW Tyler, Suite 200, Topeka, Kansas 66612, (913) 233-4141
FAX: (913) 233-2534

October 27, 1993

Representative Eugene Shore, Chairman

and Members of the House Committee on Agriculture
State Capitol
Topeka, KS 66612

Dear Representative Shore and House Committee Members:

Representatives of the Kansas Veterinary Medical
Association were not present at the August 24 meeting of
the Kansas Agricultural Alliance when the vote was taken
to accept the position of supporting the current
structure of the Board of Agriculture and opposing any
legislative action to change the structure until the
lawsuit and related appeals are final.

The Legislative Committee of our organization has
recommended that the Kansas Veterinary Medical
Association take a neutral position on this issue and
further, that our Association adopt a philosophy which
would broaden the base of Kansas agriculture.

Should you have any questions,
contact me directly.

please feel free to

Sincerely yours,

. Deever
Executive Director

/0-27-93
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KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Esv. 555

MEMORANDUM

TO: INTERIM STUDY COMMITTEE
C/0 HOUSE AGRICULTURE COMMITTEE
WITH VALID AND CURRENT OATHS

FRANKLIN DEE WILLIAMS

3212 l.wi tvcnl:g::c‘lc or. # 31. FROM: FRANKLIN DEE WILLIAMS
{:‘;;’,“;,,:’;;:; CURRENT AND ACTING PRESIDENT
PRESTDENT, STATE AGRICULTURE SOCIETY

KAREM BANZLICEX D .
SOUTE 1, BOX 37 ATED: October 27, & 28, 1993
Netavaka, Kansas 66516

(913) 632-3790 RE: BRIEFING & HEARINGS on Potential Re-
NORTHERN JUDICIAL DISTRICT structure of the KS State Bd. of Ag.

VICE PResiDENT Continued from August 30, & 31, 1993
VIRGIL PREWETT -

R.R. 2. Box 14}
Cherokes, Oklahoma 713728

(404) 431-232¢ Thank you for the opportunity to appear and offer to
sournEre JuprciaL pistric. further assist in support, of cooperation to establish
VICE PRESIDENT and exercise the full powers and duties without
SCUTT STERLE ‘obstruction to the charter of the Society:

255 Morth Michigan

B G-a % 1. where Constitution has been once formally extended
EASTERN JUDICIAL DIsTRICT DY (::ongr.'ess to territories, neither Congress nor
VICE PRESIDENT territorial legislature can enact laws inconsistent
PUSSELL RAULSTOM therewith. [ See U.S. Territory or Property Art 1V,
S08 Zast Oak Sec. 3 cl 2, n 8 - - Exhibits # 43 & 44]

oberiin, Kansas 67749
-{913) 478-230)

WESTERS JUDICIAL DISTRICT ISSUES & CONSTITUTION

VICE PRESIDENT

YOLANDA J. MARSHALL (A) POSITIVE ACTIONS (B) POSITIVE INACTIONS
984 S.E. Rice R4.

Topeka, Kansas 66607 (C) OBSTRUCTION OF JUSTICE (D) OBSTRUCTION OF DUTY

(913) 233-2800

CORRESPONDING SECRETARY  (E) LEGAL RESPONSIBILITIES (F) LEGAL AUTHORITIES
GLEINDA L. MXLLIES

sox 68 (G) ETHICAL RESPONSIBILITY (H) MORAL RESPONSIBILITY
Morganville, Kansas 67468

(913) 296-36)1 )
RECORDING SECRETARY (I) LACK OF RIGHTS, RESPONSIBILITIES NOR AUTHORITIES

MARK DRAKE

R.R. 3.

Wwinfield, Kansas 67156
(316) 223-4688

TREASURER

ABRAHMY K. FRIESEN

R.R. ). Box )}
McPherson, Kansas 67460
(316) 241-0055

PARLINENTARIAN RE: Briefings & Hearings on Potential Re-structuring

of the KS state Bd. of Ag. Dated Aug. 30 & 31, 1993 Rm.
526-S at 9:00 a.m. without proof of authority nor

provable authority or permission: [SEE Exh offered 8-30-93]
[CRT-73
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PRANKLIN DEE WILLIAMS

3212 S.M. Eveningside Dr. §
Topeka, Kansas 66614
(913) 2]2-5392

PRESIDENT

ALVIN MATIKE

R.R. 1. Box 110
Westmoreland, Kansas 66549
(913) 456-7240

NORTHERN JUDICIAL DISTRICT
VICE PRESIDENT
YIRGIL PREWETT

R.R. 2. Box 141
Cherokee, Oklahoma 73728
(404) 431-2334

SOUTHERN JUDICIAL DISTRICT
VICE PRESIDENT

SCOTIT STEELE

255 North Michigan
Lavrence, Kansas 66044
{(913) 843-4667

EASTERN JUDICIAL DISTRICT
* T PRESIDENT
SELL RAULSTON

$08. Cast Oak
Oberlin, Kansas 67749
(913) 478-2303

WESTERN JUDICIAL DISTRICT
VICE PRESIDENT
YOLANDA J. MARSHALL

884 S.E. Rice R4.
Topeka, Kanzas 66607
(913) 233-6770

CORRESPONDING SECRETARY

GLEINDA L. MELLIES

R.R. L.
Morganville, Kansas 67468
(913) 296-3631

RECORDING SECRETARY

MARK DRAKE

R.R. L.
Winfield, Kansas
{316) 221-4688"

TREASURER

67156

ABRAHAM K. FRIESEN

R.R. 3. Box 13
McPherson, Kansas 67460
{316) 241-0055%5

PARLIMENTARIAN

3.

- v

KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Est: 1855

MEMORANDUM

INTERIM STUDY COMMITTEE
SENATE AGRICULTURE COMMITTEE
WITH VALID AND CURRENT OATHS

c/0

FRANKLIN DEE WILLIIAMS
CURRENT AND ACTING PRESIDENT
STATE AGRICULTURE SOCIETY

FROM:
DATED: August 30, 1993

T BRIEFING & HEARINGS on Potential Re-
structure of the KS State Bd. of Ag.

Thank you for the opportunity to appear and deny vyou
have Oaths, Jurisdiction, or duty let alone any
authority to continue further participation in this
usurption and improper acts.

1. where Constitution has been once formally extended
by Congress to territories, neither Congress nor
territorial legislature can enact laws inconsistent

therewith. [ See U.S. Territory or Property Art IV,
Sec. 3 cl 2, n 8 - - Exhibits # 2L & 32 ]
#3 YL

ISSUES & CONSIIIUTITION

POSITIVE ACTIONS (B) POSITIVE INACTIONS
(D)
(F)
(H)

RESPONSIBILITIES NOR AUTHORITIES

(A)
(c)
(E)
(G)
(1)

OBSTRUCTION OF JUSTICE OBSTRUCTION OF DUTY

LEGAL RESPONSIBILITIES LEGAL AUTHORITIES
ETHICAL RESPONSIBILITY MORAL RESPONSIBILITY

LACK OF RIGHTS,

Re-structuring

RE: Briefings & Hearings on Potential

of the KS State Bd. of Ag. Dated Augqust 30, 1993 Rm.

a.m. authority nor

526-S at 9:00 without proof of

[SEE Exhibits Supral

provable authority or permision:
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KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Est: 1855

PAGE 2.

WHETHER Art. IV, Section 3, cl 2, n 8 AS SHEPARDIZED
AMOUNTS TO HAVING CONSTITUTION BEEN ONCE FORMALLY
EXTENDED BY CONGRESS TO TERRITORY, NEITHER CONGRESS
NOR TERRITORIAL LEGISLATURE CAN ENACT LAWS INCONSISTANT
THEREWITH? (Pursuant to Downes v, Bidwell. (1901) 182
U.S. 244, 45 L. Ed. 1088, 21 s ct. 770 )

It is respectfully submitted that it is understood that some will
be incouraging an investigation and I can not deny that that is
verylikely the best immediate approach to give an opportunity to
know what is needed, and what would be proper.

(a). The Official Office of The Secretary is neither vacant
nor temporarily filled, nor can it be ordered filled by vyet
another vacant office by another vacant office occupied by only a
party acquiring such de facto office by officer acquiring
alleged office upder false pretenses; and

(b). The alleged court in Kansas City may under the 1law be
prevented from any such appointment of someone who is not
qualified to act in such capacity before becoming Elector that
has Qualifications to be elected or appointed; and

(c). Who is the person Qualified to swear such to the Order?

FIRST: Let me point your attention to the cover sheet our BOARDS

Stationary and more specifically GLENDA L. MELLIES Recording
Secretary and if I might say one in tune with the needs of

Agriculture and the other needs and duties of the charter.
Next refer to Exhibit # _33 465 SOUTHERN REPORTER 2d SERIES
1266 - - oath at Key S "The key to a valid oath is that perjury

will lie for its falsity."

'3 3



PAGE 3.

Exhibits #s 1, 2, & 3 the publisized knowledge of William Colby
former Director of our Central Intelligence Agency at page 344 of

HONORABLE MEN. (i.e.) Quoted:

. . « . . . . . Because my nomination had been announced
in early May, all the world knew I was meant to be the next
CIA chief. But I wasn't able to accept the responsibility
or exercise the authority of the position until I was
Officially sworn in. In the meantime, I was, if not
exactly a man without a job, then one without a title -- an
absolutely befuddling situtation in official Washington,

where titles are more important than gold - - in effect
running the Agency without presuming to do so. . . .

LiJ

F/. 3R

Second: Exhibits #s 34~ & _ 35— the publisized lawsuit of

Kansas Natural Resource Council and Common Cause of Kansas and

constitutional question of the clandestine Board & Secretary

raises yet a serious gquestion when can the constitution be

violated supposedly their actions struck down and then be ordered

to do the same acts yet for a time until October 1, 1993.
WHETHER OUR JUDICIARY CAN UNDER OUR CONSTITUTION DO THE
FOLLOWING: (a) FAIL TO TAKE A TIMELY OATH: (b) YET ORDER
ACT UNCONSTITUTIONAL AND TURN AROUND AND ALLOW THE SAME
VIOLATORS TO CONTINUE DOING THE SAME FOR YET A PERIOD OF
TIME WHEN THEY WERE ONLY IMPOSTORS: (c) IGNOR THE REAL
LAW, CHARTER, VESTED RIGHTS, DUTIES AND AUTHORITIES?

Third: Exhibits #s _36 through _43 are self explanitory as

to what is a valid oath that will supposedly stand the test of

perjury:

Fourth: The Same above needs to be answered - - What was the name

of the Officer authorized to attest and sign the above Oaths not

KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Est: 1855
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PAGE 4.

yet shown to be taken and by rule and Statute K.S.A. 7-124 et

seq. prevented such order to become affective? and specifically

K.S.A. 7-124 (h) before taking a duty oath? [ EXH #s 41 thro 43 ]

Five: That February 1991 in the Kansas Government Journal it was

printed as published See page 50, 51, 52 and as pointed out as

[EXH #3 5 th 7]

Specifically shown as Model Oath or Affirmation of Office or

Employment: NOTE: "To swear an oath strike the language within
the brackets []. To declare an affirmation strike the
language within the parentheses ()."

It is respectfully shown and so stated that Rule 212. Admission

to the bar found in K.S.A. 7-124 et seq. [See EXH #s _41 to _43]

It is further respectfully submitted that I can not be
responsible for some figment of your imagination.
PLEASE DIRECT YOU ATTENTION TO:
1. [See - - 191 PACIFIC REPORTER, 2d SERIES at 690 Wash ]
9. Constitutional law - - Key at 125
Corporations - - Key at 40 QUOTED:
"A state may not pass laws altering or
amending charters of corporations in such
a way that will change their fundamental
charater or impair the object of the grant
or rights vested thereunder, or in such a
way as will impair the contractual rela-
lations or rights of stockholders among

themselves or existing between them and
the corporation.”

[See Exhibit # 44 )
Sixth: That all is ask to STOP and ask yourselves is it not now

time to determine what is by this the content of your character?

KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Est: 1855
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Seventh: That on the otherhand is the determination to be that

’
b ””
W esT. ¢

such positive inaction is the result of even your 1lack of any
content of character?
Eighth: That appropriations for 1861, 1862, as well as 1863 by
Statutory publication shows the Society Board to be the
recognized Board of Agriculture and what other could be valid?
[See Exhibits #s 23 through # 27 1
Ninth: That property and funds needed to be supported by all
since étatehood for acccountablility is that which cannot be done
without a full investigation and cooperation by all, and if not
what?
Tenth: With example to: That which is found in the testimony of
the clandestine Board and Secretary when testifying to the
condition of Agriculture in Kansas and whether such testimony is
shown to reflect that which the records have been provided or
whether such testimony is contrary to Agriculture?
It is respectfully submitted that such testimony is and remains
contrary to the recorded condition of agriculture and an invalid
attack upon Kansas itself as well as upon Ag. and is so stated.
WHETHER LEGISLATIVE RESEARCH NEEDS TO BRING ALL OF THE
RECORD FACTS PREVIOUSLY OVERLOOKED, REFUSED, NEGLECTED
OR OTHERWISE?
It 1is respectfully submitted that myself and others have
attempted to Question required Qualifications of Executive,
Legislative, and alleged Judiciary and that case 1law suggests

that Rules provided of the tolling of such positive actions or
[See EXHIBITs /2%i3)
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stated.
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PAGE 8.

discretion to continue to refuse to perform their implied duties.
7. No oath should ever be filed in any file that 1is not open
record, and no charge should be greater than the actual cost for
reproducing and making available, such copies.
8. No document, purporting to be an oath, should ever be filed
until it will stand the penalty test of perjury, and enforcement
powers need to be mandatory and sufficient appropriations need to
be made available to allow prosecution for noncompliance.
9. Making a false writing, is making or drawing or causing to be
made or drawn any written instrument or entry in a book of
account with knowledge that such writing falsely states or
represents some material matter or is not what it purports to be,
and with intent to defraud or induce official action, and is in
violation of K.S.A. 21-3711, amounting to a class D felony.
ISSUES SINCE JANUARY, JUNE, AND SEPTEMBER 30, 1993
1. The Kansas City, Kansas Court in January had Aadmittedly
pendent jurisdictidn in which to Order Sam Brownback and the
alleged Officers of the unconstitutional state of Kansas Statutes
and authority and duty to see that no further unconstitutional
acts take place.
2. From that point forward the memorandum and order 1is clearly
remise and for the parties to agree that they have been doing a
good job as found in foot note 5 of Page _____ is just not true.
3. That Article 1 Section 6 prohibits any Governor of Kansas to

act to re-organize any state board or state officer, yet this so-

KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Es. .65
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called memorandum and order states that the receiver will be the
acting Governor.

4. That the charter its officers and members deserves more
respect and ethical acts by any alleged officer agent or employee
of the state of Kansas, and if you don't know it you should.

5. That your and each of you must first be qualified to be
elected or appointed and when Qualification is met then after
election or appointment then tﬁe required Oath must be taken and
subscribed by the Officer authorized to administer such oath.

6. You people are without any such Qualification and Oath.

7. Now just in case I am wrong all you have to do is bring us a
certified copy and we will be glad to appoligize for such error.
8. There is clearly no error here except for the ones Yyou
continue to make.

9. We have spent duty funds to protect the constitution the laws
and the charter of such Corporate authority and it is time to ask
what you and each of you are going to do about it.

10. We could have served cease and desist orders on you but since
the K.C. court after 100 and some odd years finally recognized
that Sam Brownback and others have been unconstitutional it is
verylikely proper to allow you a chance to recognize and correct
your errors, as well as admit what damages the charter and

Society has suffered.

/3-9



Central Intelligence Agency
Aa-;nd Peter Forbath
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dicconeertingdy casnal in the procees of elevating me to the
top CITA ioly AL the Cabinet mecting the nest mominge, alter
a number of other iteme ol huziness had been altended 1o
and jnet helore oy nomineation was annonoeed . T onoticed
Precident Nivof Tean over 1o whisper eonmething to Tais aned
e T sevibbled aonole whieh e paceed over 1o e, T
acked, "hid von have an connections with Waterrate
which waonld vaise pmoblems? ™ T looked actoce the room al
Thaip aned <hool iy heaed oo, Dt it ceemed o me o poor sweav
of conedu ting o cecmite check and il ancwer had heen
elifherent, prooy thing oo A few minnles Fater the President
nmonmeed Schlesingey s and v nominations, and ot
i hendson hned aned commatubated me first.

The caonal nole nlmnl'_'m_\- elevation continved. Miceic-
cippi Seenaton Jobin Stennic who was Chainman of the Avimed
Services Committes and thos responcible Tor e confinma-
tion heavinges, hid heen chot inoa holdap and seas vecoapent-
fngr o Waltes Weeeel Tlospital and, althoueh Stieot Svmington
was the committers next csenior member, he hadn't heen
anthovized o acl on Stennis's hehall in thic mantter. So it
s Uontil fole that the hearings were at Last convened and
the Senate diddin’t volbe to confinm me antil Aapnst 10 And
then, after T had been confivmed, evervhody secmed 1o Tor-
et all abnd thee necessite of Tormallv sweming me in as
DT <o that dido’t happen antil Dick \Walteas stivied the
minehinery and T wne finallv ealled down to the AWhite Tlouce
on Seplember g

Thronghont thic oo month period Taas in aather peen-
lig pocition. Becance mv nomination led heen announced
T 3".\|:t3'. all the wonld knese Taeae meant to be the next
CIA chiel, Bt T wasn’t able to aceept the vesponsibility or
exerecice the anthorite of the pocition antil T was offieially
swonn in. T the meantime, Tawac, il not exactlv aoman with-
ont zjob, then one withont a title — an absolutely befuddling
sitiation in ollicial \Wachingtton, whete titles are more im-
portant than gold- in ¢lfeit tnmning the Apenct withont
presnming to do co. For o briel time, while Schlesinger
wiiled for hic nomination to go through, he nud 1 eontinued
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Phe Family Jewele 1 s

to work togzether pretty mueh as helfore on the Agency’s most

pressing matters. Bat he was gone by fone, and after he left,

. Vernon Walters, as DDCT heeome acting GIA chief so awhal-
ever we did then had to defer 1o this Tonmaditv, Tmuast say ;
that it could have heen an awlal mess with anvone hot \Wal.
ters, who Tanedled the add citoation with ense, pace and
groodd o, \We agneed that Teonld swork for i (which 1
dieh when Tawas Foaeentive Divector and DO ander him) or
ll(' ('(”'l(l \\‘(”L’ ‘(” Mme (\\ }‘i(" AR SN A L”('\\' \\'(”‘l(l ‘)l‘ ”l(‘ onge
aMier Tans sacorn in) aod that we conld handle the transition
in the spivit of good Tiendaip we had Toog agro developed.

What wae mrosh intmedinte v on o nvined after e appoint.
yveent e annonneed woe it of conrae, the Lonilv jewels,
B Moy 2 the initial soonmany ol thean was available Trom
the Thspecton Cleneral, Se |l|t~',inw-: aned T agmeed that
chonld Tt om Congnessional oversisrht conmnitters chnivmen
in both the Senate and the Honse koow that swe had ascems-
Dleel them and that we swere detenmined that CTA wonld 1e-
pain within its proper Timits io the fobme In that wav we
felt that these ehaivmen conbd help pevent my confinmation
hesrings lrom sroings of L into an anti. CTA extiavaganza, Clon-

ceentlv, T avisited the comthy Stennic at Wialter Reqed Tos-

pital, and after o Briel onal ooy he apnecd that T meet
with Svmingrton and give him the yvanddwn as well, Simi-
!:uly_ I e an appointoent with, Iedasnd Tebed, the ex-
cellent Tormer Tounisiana news<man who had bheeome Chair-
man ol the Hotse Armed Services Committee: he in tian
cont e to <o Faeien Nedzio the Michigeoy Tiheral Demo-
crat he had selected to chain the Tatellivenoe Suboommittee A
ol Tebert s commmittec, in order to break ont ol the teadition
ol comvervative Sonthern protection of CIA Thiee of these
men Jistened o omy aceonnt of the Lanils jievwels awithont
much excitement and seeepled myv assnnmees that | wounld
cie T it that CIA condueted ite activities in Tall compliames
with ite charter in the Intme, There was o genemnl consensis
that these natters of the past shonld be Teft in the past in
ovdder that e Agency conld continne to doits positive work

in the present and fnte,
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Intergovernmental cooperation is the device by which two or more

* units voluntarily work together for some public purpose. It varies
from the simple exchange of ideas and information to the creation
of a complex organization to provide a public service.

. See page 43

There are currently 47 cities and 16 counties in Kansas with a
transient guest tax. During 1990, these local units received about
$7.3 million from this revenue source.

See page 44

Since 1868, all officers elected or appointed under any law of Kan-
sas have been required to subscribe to an oath or affirmation.
See page 50




The index of the Kansas Statutes Annotated is 913 pages,
5o it should not be surprising if, buried in the many K.S.A.
volumes and supplements are provisions which directly
affect local governments but are not widely known. This
is the case of K.S.A. 75-4308, and related provisions. which
require public employees as well as officers to subscribe
to an oath.

K.S.A. 75-4308 provides as follows:

Before entering upon the duties of his or her of-
fice of employment. each person to be employed
by the state or any agency thereof or by any coun-
ty, city or other municipality of the state includ-
ing any school, college or university supported in
whole or in part by public funds collected under
any tax law of the state or any municipality there-
of shall be required to subscribe in writing to the
oath set out in K.S.A. 54-106. -

This statute is not a meaningless, casual provision.
K.S.A. 75-4314 provides that any officer or employee of a
public agency who knowingly receives payment for serv-
ices without having subscribed and filed an oath will be
deemed guilty of a felony. Further, K.S.A. 75-4313 prohibits
the treasurer or disbursing officer of any city, county or
any municipality or public school district from disbursing
funds for services to any officer or employee covered by
the act who has not subscribed and filed an oath. Viola-
tion of this section constitutes a class C misdemeanor.

Local Practices

Some local units routinely require the filing of oaths as
part of the employment process. The form is then retained
in the employee’s personnel file. In some cases, the com-
pleted oath is required prior to any payment for services
to the employee. In other instances, it appears that obtain-
ing the written oath is not-made g part of the employment
process, nor is any record kept as to who has filed an oath.
Whether or not employee loyalty oaths make sense, they
are required by law, even for the lowest paid or part-time
employee.

Form of Oath

The form of the required oath is set out at K.5.A. 54-106
and is the same for both elected or appointed officers and
employees. K.S.A. 54-103 provides the option of affirming
loyalty for ‘‘any person having conscientious scruples
against taking an oath.” The form of the oath or affirma-
tion is as follows: ‘

50

Loyalty Oaths ol

[ do solemnly swear {or affirm, as the case may
be] that I will support the constitution of the Unit-
ed States and the constitution of the state of Kan-
sas. and faithfully discharge the duties of
. So help me God.

The form should be signed. attested to. and filed as ap-
propriate. A model form, meeting the statutory require-
ments, is included in this article.

Administering the Oath

K_.S.A. 75-4310 provides that oaths required under K.S.A.
25.4308 shall be administered before the officers and in
the manner prescribed by K.S.A. 54-101, 54-102 and 54-103.
K.S.A. 54-101 provides:

Notaries public, judges of courts in their respec-
tive jurisdictions, mayors of cities and towns in
their respective cities and towns, clerks of courts
of record, county clerks, and registers of deeds.
are hereby authorized to administer oaths pertain--
ing to all matters wherein an oath is required.

Additionally, the following local officers are also autho-
rized to administer oaths: township trustees (K.S.A. 80-30L,
as amended); city clerks of cities of the second and third
class (K.S.A. 54-110); city clerks of cities of the first class
(K.S.A. 13-518 and 13-2106). These officers were not spe-
cifically designated by K.S.A. 54-101 to administer the loy-
alty oath. However, it is reasonable to assume that these
officers are authorized to do so, within their jurisdictions,
under other authority of law.

Filing of Oaths

All loyalty oaths are to be filed (K.S.A. 75-4310). They
are to be filed with the governing body or their duly autho-
rized agent in the case of counties, cities or municipali-
ties. The duly authorized agent would be the county clerk,
city clerk, township clerk or secretary of a district, etc. All
oaths of school officials and employees are to be filed with
the superintendent of the school district. In the case of
private schools and colleges receiving tax funds in whole
or in part, oaths are to be filed in the office of the chief
administrative officer.

Application to Non-Employees

When is an individual deemed an employee for the pur-
pose of this law? The primary test is whether the person
receives public funds for services rendered, no matter how
small an amount or infrequent or non-recurring. The fact
that an individual is not considered an employee for fringe
benefits or other purposes is not material; the question
is whether public money was paid for personal services.

KANSAS GOVERNMENT JOURNAL, FEBRUARY 1991

;-7



ablic Employees

Local units occasionally hire people on a one-time, one-
job basis. This type of hiring may be informal, even on
an emergency basis, without following the normal employ-
ment process, and without the creation of a personnel file.
In this event, the oath requirement can best be met by re-
quiring the employee to sign the oath as a condition of
payment of compensation. Contractual service agreements
may remove the service provider from the employee cate-
gory. Otherwise, it appears even temporary, seasonal and
one-time empioyees are required to subscribe to the loy-
alty oath.

History

Since 1868, all officers elected or appointed under any
law of Kansas have been required to subscribe to an oath
or affirmation. This law, presently K.S.A. 54-106, did not
apply to public employees until 1949. In 1949, the state
legislature enacted a law (K.S.A. 21-305) which required
every state, municipal and school officer and employee
to subscribe to the following: -

I, swear [or affirm] that [ do not
advocate, nor am | a member of any political party
or organization that advecates the overthrow of
the government of the United States or of the state
by force or violence; and that during such time
as 1 am an officer or employee of the
I will not advocate nor
become a member of any political party or organi-
zation that advocates the overthrow of the govern-
ment of the United States or of this state by force
or violence.

This law remained in existence until 1967, when a fed-
eral district coust in Kansas struck down the legislation
as being in violation of the United States Constitution
(Ehrenreich v. Londerholm, 273 F. Supp. 178). Specifically,
the court held the 1949 law was unconstitutional in that
it made it a prohibited-act to_belong to an organization
advocating the overtfirow of government even though
there was no intent or knowledge by the member to over-
throw the government.

The 1968 legislature repealed K.S.A. 21-305 after it was
declared unconstitutional. This was done by Chapter 106,
1968 Session Laws of Kansas, and is now found in K.S.A.
75-4308, et seq. The form of the oath was changed to the
oath required by K.S.A. 54-106. The 1949 provision requir-
ing employees as well as officers to file an oath was con-
tinued in the 1968 revision.

KANSAS GOVERNMENT JOURNAL, FEBRUARY 1991

Conclusion

K.S.A. 75-4308 as it exists today appears to require that
the oath or affirmation must be recited by the public offi-
cer or employee before an authorized person and then
reduced to writing, signed by the maker and the autho-
rized witness, and filed with the appropriate body. No case
law exists in Kansas to determine what variance to these
requirements may be made. However, other jurisdictions
have interpreted that substantial compliance to the require-
ments has been met if a signed oath or affirmation is on
file somewhere, at the time or before the disbursement of
public funds is made to the employee. Substantial com-
pliance should render the oath obligatory and binding on
the officer or employee and eliminate any penalties or
sanctions against the disbursing officer.

- ";'I»\/"i.odél Oath or Affirmation
of Office or Employment -

r" xre

STATE OF KANSAS COUNTY

- ;‘., H

(Txtle of 'I'ax Supported Unit)

= (T da solemnly swear) [I do solemnly, sincerely and

: truly declare and affirm] that I will support the Con-
stuutan of the United States and the Constitution
:'of the’ Sfate of Kansas and faithfully discharge the
duties of - (So help me God.)
[Aénq, ;Iusl do under the pams and penalties of

'\

" "';asislw @dz (svy9m2 lafﬁmed‘ beore me i

19

~ e ¥ arse

"N 3 OTEE £TR swear an oath stnke the language within
"the braﬂsgts { 1. T declare an affirmation strike the
Aauguag_“ Wjthin the. .parentheses ().




Opinions summarized in this cection have been issued recemty by the office of the Kansas attorney general and are of particular interest to iocal government officials.

Group-Funded Liability Pools;
Authorization of Municipalities

Based upon our review of specific
interlocal agreements entered into pur-
suant to K.S.A. 12-1901 et seq. and
K.S.A. 1990 Supp. 72-8230 it is our
opinion that the separate legal entities
created by these specific agreements
may be characterized as an ‘‘agency,
authority, institution or other in-
strumentality’” of a school district and
thus these entities meet the definition
of a municipality pursuant to K.5.A.
1990 Supp. 12-2616 et seq. and K.S.A.
1990 Supp. 72-8230, may generally fall
within the definition, each situation,
agreement and relationship must be
examin~.. on its own merits. Cited
herein: K.S.A. 1990 Supp: 12-2616;

1.2617; K.S.A. 12-2901; K.S.A. 1990
ipp. 72-8230; 75-6102. (A.G. Op. No.
-4, 1-23-91)

Group-Funded Liability Pools; Claims
Fund Account

The Kansas Insurance Department
has authority to review the proposed
use of moneys in a claims fund estab-
lished pursuant to K.S.A. 1989 Supp.
12-2616 et seq. The interpretation of the
statute by the insurance department
(allowing moneys deposited ard main-
tained in the claims fund to be used

to purchase specific and aggregate ex-

cess insurance) is not clearly errone:
ous. Cited herein: K.S:A. 1989 Supp.
12-2616; 12-2617, as amended by L.
1990, ch. 76, Sec. 1; 12-2618, as amend-
ed by L. 1990, ch. 76, Sec. 2; 12-2610;
12-2621, as amended by L. 1990, ch. 76,
Sec. 3; K.S.A. 1989 Supp. 12-2624;
12-2626; 12-2627; 12-2629; K.S.A.
44-581; 44-5850; 77-201. (A.G. Op. No.
90-138, 12-26-90)

Handicapped Accessibility Standards

Mandatory injunctive relief may be
rught pursuant to K.S.A. 1990 Supp.
1308 to remedy facilities built in vio-
lation of the Handicapped Accessibil-
ity Standards found in K.S.A. 58-1301

>2 | ATTACIMENT EXHIBIT # 7.

et seq. Cited herein: K.S.A. 58-1301 et
seq.; K.S.A. 1990 Supp. 58-1304,
58-1308; K.S.A. 60-901; K.S.A. 1990
Supp. 60-906. (A.G. Op. No. 91-7,
1-29-91)

Home Rule; Issue of G.0. Bonds by
County

K.S.A. 19-15,114 et seq. is a uniform
act establishing the procedures by
which Shawnee County may under-
take the remodeling and equipping of
the Shawnee County courthouse.
Shawnee County may, however, valid-
ly issue general obligation bonds pur-
suant to Home Rule Resolution H.R.
89-11 as authorized in the Supreme
Court decision Blevins v. Hiebert, 247
Kan. 1 (1990). Cited herein: K.S.A.
19-101; 19-10la; 19-15,114; 19-15,115.
(A.G. Op. No. 91-3,,1-22-91)

Recall of Local Officers; Affidavit

A petition seeking the recall of a lo-
cal officer must be certified by an af-
fidavit by the sponsor who personaily
circulated the petition. The oath or af-
firmation required for an affidavit may
be administered by a notary public.
The fact that an oath or affirmation
has been administered may be proved
by presence of a valid jurat or by evi-
dence aliunde presented at the time
the petition is filed with the county
election officer. The jurat must be in
one of the forms set forth in K.S.A.
1989 Supp. 53-508 and must include
the date of the notarial act. If the jurat
fails to meet either of these require-
ments, the jurat is invalid and the pe-
tition will lack the required affidavit.
A petition seeking the recall of a local
officer which lacks the affidavit by the
sponsor who personally circulated the
petition will be deemed insufficient.
Cited herein: Kan. Const., art. 4, Sec.
3; K.S.A. 1989 Supp. 25-3601; K.S.A.
25-3602, as amended by L. 1990, ch.
129, Sec 2; K.S.A. 25-4301; 25-4304;
25-4318; K.S.A. 1989 Supp. 25-4325;
K.S.A. 25-4326; 25-4331; K.S.A. 1989
Supp. 53-502; 53-504; 53-508. (A.G. Op.
No. 91-1, 1-10-91)

Tax Lien; Release or Waiver

Release or waiver of a tax lien aris-
ing pursuant to K.S.A. 1990 Supp.
79-2017 does not violate the provisions
of K.S.A. 79-1703. However, an uncon-
ditional waiver or release is outside the
authority granted to Sedgwick Coun-
ty officials. Cited herein: K.S.A. 1989
Supp. 8-173; K.S.A. 1990 Supp. 19-101a;
K.S.A. 79-1703; K.S.A. 1990 Supp.
79-2017. (A.G. Op. No. 91-5, 1-24-91)
Taxation; Release, Discharge, Remis-
sion or Commutation of Taxes

A board of county commissioners is
without authority to forgive interest
and penalties lawfully owed as a result
of unpaid taxes. Moreover, county offi-
cials and school district officials can-
not decline receipt of tax moneys
which should be received by operation
of law. Tax moneys must be collected
and distributed in the manner and to-
the entities prescribed by law. Once
such collection and distribution has
occurred and a county or school dis-
trict receives tax moneys, such moneys
may only be spent according to the
procedures applicable to all expendi-
tures by those entities. Unless
statutorily exempted for a specified
number of years, property need not be
exempted on a yearly basis. Rather,
K.S.A. 79-214 requires a property own-
er to notify taxing officials if the ex-
empt use ceases. Cited herein: K.S.A.
79-201; 79-20la; K.S.A. 1990 Supp.
79-210; 79-213; K.S.A. 79-214; 79-301;
79-306; 79-1703; 79-1704; 79-2934; Kan.
Const., art. 11, Sec. 13. (A.G. Op. No.
91-6, 1-29-91)
Workers’ Compensation Advisory
Panel

The workers’ compensation adviso-
ry panel established pursuant to K.S.A.
44-510, as amended by L. 1990, ch. 183,
sec. 2 i5 authorized to conduct busi-
ness in the absence of a member
whose ‘appointment is being
challenged. Cited herein: K.5.A. 1989
Supp. 44-510, as amended by L. 1990,
ch. 183, Sec: 2; K.S.A. 77-201. (A.G. Op.
No. 91-2, 1-10-91)
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ROLL OF ATTORNEYS OF THE SUPREME COURT OF KANSAS

) OFFICIAL OATH .

I do solemnly swear that [ will support and benr true allegianee to the ronstitution of the United States and the constitution of the state
of Kansas; that [ will neither delay nor deny any man his right through malice, for luere, or [rom any unworthy desire; that I will not know-
ingly foster or promote, or give my n<=ent to, any fraudilent, gronndlese or wnjust suit; that 1 will neither do, nor consent to the doing of, any
falerhood in court; and that [ will discharge my dutics as an attornry and enunselor of the supreme court, and all inferior courts of the state of
[Kansns with fidelity both to the court and to my cause, nnd to the best of my knowledge and ability. So hielp me God.
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Subscribed 1n my preeence and sworn to before me on the dates as above written.

THE STATE OF KANSAS, §
SUPREME COURT,

ATTACHMENT EXHIBIT # 8. e
/3-77

D oo



1d 194

ROLL OF ATTORNEYS OF THE SUPREME COURT OF KANSAS

OFFICIAL OATH

I do solemnly swear that I will support and henr true alleginnen to the canstitution of the Tinited States and the conatitution of the state
of Kansas; that 1 will neither delny nor deny any man hia right through malice, for fucre, nr from any unworthy desire; that T will nat knosw.
ingly foster or promote, or give iny assent to, any frandulent, gronndlees or nnjuet anit; that T will neither dn, nor consent to the fimmz of, anv
fnlechood in court; and that 1 will diechnrge my dutice ne nn attorney atd rouncelor of the supreme eourt and all inferior courte of the state of
Kansas with fidelity both to the eourt and to my eanse, and to the best of my knowledge and ability. Sa help me God.
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Subacribed in iny presence and sworn to before me on the dates as above writien.

THE STATE OF KANSAS, ; -
SUPREME COURT,

/3. /8
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ROLL OF ATTORNEYS OF THE SUPREME COURT OF KANSAS

OFFICIAL OATH

Udo salemnly swear that, T will support and hear tene nlleginnee tn the eonstitntion of the United Statea and the ronstitution of the stnte
of Knneas; that Uwill neither delay nor deny any man his right through malire, for luere, or from any unworthy desire; that I will not know-
ingly foster or promate. ne give my assent (o, any fraudulent, groundless or unjust suit; that I will neither do, nor consent to the doing of, any

falsehnard in court; and that T will discharge my dutics as an attorney and enunsclor of the supreme court and all inferior courts of the state of
Kaosas with fidelity both to the court and to my vause, and to the best of my knowledge and ability. So help me God.
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THE STATE OF KANSAS,
SUPREME COURT,
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Subscribed 1n my preeence and sworn to before me on the dates as above written,

Clerk Supreme Cowrt,
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ROLL OF ATTORNEYS OF THE SUPREME COURT OF KANSAS

OFFICIAL OATH

I do qolemnly swear tlmt I will =uppnrt and benr trne '\H(‘zmnr\" to the constitution of the United Stntes and the constitution of the state
lice, for huers, or from any unwarthy desire; that T will not know-

roundless or unjust suit; that T will neither do, nor consent to the dning of, any

mzlv fnster or promolc, or give my nssent to, any fraudulent, g
falschood in court; and that T will discharge my dutics as an attorney andd eunselor of the supreme court. and all inferior courts of the state of
Kansn with fidelity both to the court and to my canse, and to the best of my knowledge and ability. 8o help me God.
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Subscribed m sny preesnce and sworn to before me on the dntes as above written.

THE STATE OF KANSAS, £ss
SUPREME COURT,

ATTACHMENT EXHIBIT # 11.

Clerk Supreme C ourt,
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636

death in Massachusetts to inherit
Massachuselts property, td a deeree of
a court in the Azores declaring the
chitd an illegitimate child of the de-
cedent and as illegitimate child to in-
herit from the decedent—the decree
of the Azores court having been en-
tered subsequent to the decedent's
death in Massachusetts. The court
aaid: “A decree of a court such as is
here shown as to the status of his

AMERICAN LAW REPORTS, ANNOTATED

162 ALR

illegitimate child, entered in a pro-
ceeding begun long after the date of
the death of the decedent, to which
his estate, his personal representa-
tives, his heirs, his next of kin and
those entited to the distribution of
his personal estale were not parties,
éannot have efTect upant the distribu-
tion of his personal property or the
descent pf his real estate in this com-
monwealth.”

P. H. Vartanian.

MAGGIE DOTSON, Appt,,
v

LEWIS BURCHETT et al.

Kentucky Court of Appeals — November 23, 1945
(301 Ky 28, 162 ALR 636, 190 SWw2d 697)

Judges, § 14 — revocability of recusation.

" 1. A judge who has disqualified himself to hear and decide a cage may
subsequently revoke his order and resume jurisdiction, though if a gpecial
judge has qualified and assumed jurisdiction the displaced judge has no

authority in the casé so long as that condition continues.
[See annotation on this question beginnitg on page 641.]

Judges, § 14 — revocation of order disqualifying judge. '

2. Where the regular jutdge who has been disqualified revokes thé order.-
of recusation and objectiot i§ made to such revocatioti, it is not sufficient -
for him to enter an order merely daying that he is hot disqualified, bt the
record should clearly reveal the facts upon which the revocatiori is made.

[See annotation on this question beginning on page 641.]

Judges, § 24 — disqualification —
power to waive.

3. While an objection that a judge
is digqualified raises a question of ju-
risdiction, it is one that may be waived
by the failure to raise it seasonably..

[See Am Jur, “Judges,” § 94.]

.Appeal, § 732 — Judgment, § 26 —
.. failure of disqualified judge to va-
cate hench.

4. Failure of, judge to vacate the
‘befich on disclosure of his disqualifi-
cation to Hear and decide 4 case is
ptéjudicial érror aAnhd trenders Bubkeé-
-quent orders erroneous and reveraible,
‘but hot void, excepting pdésdibly where
a_judge sits in his own case. o
~t~8ee Am Jur, “Judges,”, § 97.]

Judges, § 24 — disqunlification —
" waiver hy faillité to raisé objection.
! 5. Where a jndge tecused himself,
‘but ' subsequently - resumed / jurisdie-

ATTACHEMNT EXHIBIT & 12.

tion & party is not precluded from ob-
jecting that the judge i6 disqualified
by failure to raise thé objection at the

-outset.

- [See Am Jur, “Judge's;" § 96.]

Ju;‘lges, § 14 — disqualificalion — ef-

éct. .

6..Disqualification of & judge to
hear and decide a case sudpends his
powers bnly so far A8 diserelionary ac-
tioh in the case i4 coficerited, and does
not precludé hith from making orders
of a ministerial nature or. providing
fot the appointment of 4 special judge.
.. [See Am Jur, “Judges,” § 99.] . .

Motibns and Ofdeéts, § 10 — powet to
- get Aside ordet. ‘

7. Jurisdictlori’ to make An otder
ndeessatily darries with it the power
of fevision ahd févoention when it Has

_béerl granted improvidently or érrone-

MRS T R R e e T T e
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‘DOTSON v. BURCHETT 637

(301 Ky 28, 162 ALR 636, 180 8W2d 697)

ously—particularly an interlocutory
order.

[See Am Jur, “Motions, Rules, and
Orders,” § 32.]

Appeal, § 732 — reversible error —
revocation of order disqualifying
judge. .
R. An order by which a judge who

has disqualified himself has resumed

jurisdiction, where it is not shown to
have been proper for him to do so, is
reversible error.

[See Am Jur, “Judges,” § 97.]

Evidence, § 256 — presumption - con-
tinuance of judge’s disqualification.
9. The act of a judge in disqualify-

ing himself raises a presumption that

the disqualification continues.
[See Am Jur, “Evidence,” §§ 207,

208.]

Judges, § 14 — qualification — resolu-
tion of doubt in faver of questioner.
10. Any doubt as to the qualification

of a judge to hear and decide a case
should be resolved in favor of the par-
ty questioning it bona fide and upon
grounds having substance and signifi-
cance.

(Thomas, J., dissents.) |

APPEAL by plaintiff from a judgment of the Circuit Court, Floyd County,
for defendants in consolidated suits to set aside deeds. Reversed.

Joe Hobson, of Prestonsburg, for
appellant.

Combs & Combs and W. W. Burch-
ett, all of Prestonsburg, for appellees:

An order entered by the regular
judge not upon the motion, request, or
showing of any party but solely upon
his own motion, in which he recites
that he is disqualified to try a case,
may be set aside upon his own motion,
especially when the order has not been
acted upon and no special judge has
been appointed or commissioned to try
it and when he has already entered or-
ders in the case. Dupoyster v. Ft.
Jefferson, 121 Ky 518, 89 SW 509;
Neace v. Com. 233 Ky 545, 26 sSwad
489; Roberts v, Sturgill, 257 Ky 194, 77
Swad 789.

Stanley, C. .

Petitions to set aside three deeds
of J. W.” Burchett, deceased, to all
of his land to two sons and a daugh-
ter were filed in the Floyd Circuit
Court in June, 1940. The grounds
are mental incapacity and undue in-
fluence of the grantor. The regular
judge overruled demurrers fo the
petitions and entered several agreed
orders relating to the disposition of
the rents and profits. In February,
1942, he declined to preside in the
case and the parties agreed upon
Honarable Joseph D. Harkins, a
member of the Floyd County bar, as
a special judge. The cases were con-
solidated and many depositions were
taken and filed with the clerk, At

the April term, 1942, Judge Harkins
entered an order reciting that since
he had agreed to serve as a special
judge “there have arisen conditions
which render it unsatisfactory to
himself to determine such consol-
idated cases, and he, therefore, de-
clines to do so.” On the 14th day of
the May term, 1942, an order was
entered reciting that the regular
judge “is disqualified to try the
above entitled causes by reason of
relationship and otherwise,” and di-
recting that that fact be certified to
the Chief Justice of the Court of
Appeals for the designation or ap-
pointment of a special judge to try
the cases, which were by that order
set for trial on June 2, 1942. How-
ever, on the fourth day thereafter
the regular judge entered another
order stating that he was not dis-
qualified “by reason of relationship,”
and that since the entry of the order
he had presided in the trial of a
contest of the will of J. W. Burchett
and had decided that he was not
disqualified to try the cases involv-
ing the deeds. The order entered
on the 14th day of the term was
thercby set aside.  The plaintiffs
excepted.

On the very same day the judge
overruled all exceptions to the depo-
sitions aud rendered a judgment for
the defendants. On the appeal by

{

3
v

S 4
|
.t
<4
;
i
o
i

W PV 1 T o AT LA 2




{ //7/»_«— d/#m

= THE STATUTES

TERRITORY OF ICANSAS;

B BLUNDIED Ay LIEIY iy

Yo NI Al AyeitEn

N

THE DECLARATION OF INDEPENDENCI,

~ CONSTITUTION Ot 11 1. STATIS,

cirieen qwrma

3 ACT OF CONGRESS ORGANIZING SALD TERRITORY,

Al OTHER

ACLTS O CONGIINSS

HAVENG INMMEM VD RELATION THERL O,

l».l\ TEDIN PURSUANCE 0F THE \l,\HHh IN SUCH CASE MADE AND FROVIDED.

SUHAWNEL M. 1. SCHOOL:
JOUN T, BRADY, PUBLIC PRINTER.
1855,

1. Mary Loy Anderson
{Name of custodian of original document)
County of__Shawnee hereby swear (or aifirm) that the sitached reproduction ol‘ri:le page and
ragen 8)4-8716 0 Cry dtutes of the Tarrltor;

Shawnee M. I.. S«F(ml T Jolin T. n“a’ay-ﬁbi’icizl‘?"r.i:%er.
1855,

{Description of originat de t with ber of pages)

is a true, correct, and complete photocopy of 8 document in my possession.
Department of Archives

[ i Kansag State Historical Societ
n?"xylj’-b (Jwelt Lq—,'n,/ Tepe y

ka., Kansas
Eugene D, Doc& or [ " (Signature and address of custodian ol original document)
NOTARY pusLic K
State of Kansas

Subscribed and sworn (or aflirmed) to belore me this
21st_day of _Harch 19_86
rid

(’(L‘ \ i Y // 1/1)0 /d

(Notavy Sn qnature)

muouu mmu u,SO( 1ATION ® 23012 Ventws Bivg © !O Bos 4625 ¢ Woodiend Hsitn CA §1388-4628

ATTACHMENT EXHIBIT % 14. .
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INCORTORATIONS. [Cu. 62

CIIAPTER 58.

An act to incorporale the Territorial Jlgrienliural Socicly.

3 1. KanenaTerritorinl Agricoltoral Zoeisly; (7 7. Soeicty fa determing in what manner

poveera of @ 153 Tawe, S0l awardsz may be made, &e.

2. Dowwers of the eorporntion. 8. Duts of reeonding cecrelary.
3. Avnonnl maectings, when heted, 9. Of rompensation,
4. Und-r the eontrol of ¢ rtain officere; 10, Prwere of the soeinly,

trem of affice. 11, Max c:tablish ranch seeietios

5. Nameas of officera {or first year; dutics. 12, Peesiedent may appoint heaneh, swhen,

G. Whe nre members, 13. In ened of vacaney, whe shall fill it.

Be il enacted by the (overnnr and Legislative Issembly of
the Territory of Kunsas, as followrs :

Sperion 1. There is herehy established and incorporated a
socicty to he known and designated by the name and style of
the ¢¢ Kansas Territorial Agricultural Socicty,” and by that
name and style shall hase perpetual snccession, and by that
name shall hava power to contract and be contractell with, to sue
and he sued, to_plead and be impleaded in all courts, answer and
be answered unto, defend and be defended in all courts and
places, and in all matters whatsoever; and shall in like manner
have nuthority to have and nse a common scal, and the same at
pleasure to change and alter; and may also make, ordain and
establish and put in execution such by-laws, ordinaneecs, rules
and regulations as shall he proper and necessary for the good
government of saill socicty, and the prudent and cflicicnt man-
ogement of its affairs ; provided, that said by-laws, ordinances,
rules and regulations shall not he contrary to the provisions of
this charter, nor to the laws of this territory or the laws and
constitution of the United States.

Sec. 2. In addition to the powers above cnumerated, the so-
cicty shall, by its name and style aforesaid, have power to pur-
chase and hold any «quantity of land not excceding twenty acres,
and mny scll and disposc of the same at pleasure ; the said real
estate hall be held by said society for the sole purpose of ercct-
ing enclosurcs, buildings and other improvements calculated
and designed for the mecting of the society, and for an exhibi-
tion of various breeds of horses, cattle, mules and other stock,
aad of agricultural, mcchanical and domestic manufactures and
productions, and [or no other purpose; and if from any causo
said socicty shall be dissolved or fail to meet within a period of
firo consecutive years, then the real estate held by it, together
with sll buildings and appurtenances belonging to said real estate,
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ghall bo sold as londs are now sold under exccution, and the pro-
ceeds deposited in the territorial treasury, subject to the control
of the legislative assembly.

Skc. 3. An annual meeting of tho members of the society annuat meetine,
ehall Le held on the first Monday in October, anrnually, at such s hetd:
place as the said society shall deterive upon at its first meeting.

Stc. 4. The fiscal, presidential, and concerns of the socicty Twier the control

of presitent and
shall bo under the Hutrol and management of a president and yicerreeidentot
one vice president for each judicial district in the territory, 8
sccretary, corresponding sceretary and o treasurer, to bo styled
o board of dircctors, who shall be elected at the annual meeting
of the members of tho socicty ; they shall liold their oflices for oue rerm of omee.
year and until their successors are duly chosen, and shall have
power to fill all vacancics that may occur in said board.

Sic. 5. For the purpose of carrying inte cffect this act, Al amer of offcers,
M. Coftey, of the county ol Lykins, shall be ihe fivst president ;

William M. Tebbs, of the county of Jeferson, Joel Iyatt, of the
county of Teavenworth, and Thomas Stinson, of the county of
Shawnee, shall be the first viee presidents Samuel AL Williams,
of the county of Dourbon, shall he the first secerctary; James
Finley shall be the first corresponding scerelary, and Jolm W,
Forman, of the county of Doniphan, shall be the first treasurer; putes.
who shall call the first mecting ol the society, at the seat of gov-
ernment of the territory, at such time as they may agree npon,
aud at such first meeting any three members of the hoard shalil
constitute a querum to do hnsiness, and cach member of such
board is hereby authorized to solicit and receive subscriptions to
said socicty as hereinalter specified.

Sce. 6. The members of this socicty shall consist of such wnonremem-
persons as shall pay annually, into the treasury theicol, the sum e
of oue dollar ; and such persons shall be members only for the
vear for which they shall have thus paid the amount aloresaid;
provided, that at any annva! meeting the society may, by amajor-
ity vote, increase the amount necessary for membership to any
sun not cxceeding six dollars per year.

Stc. 7. The members of the society, by a majority of the votes Swiety o dorer-
present, shall dctcrnfmc in what mmount and on xx‘!nat subjects s avaris
the [unds of the socicty shall be awarded as preminms at the
exhibition suécccding theirmecting, of which notice shall be given
in some newspaper printed in or nearest their place of mecting,
and in such other papers as advisable.

See. R. It shall be the duty of the recording scerctary to de- Putr ot recording

posit annually in the oflicc of aunditor of public accounts a state-
ment of the annual expenditurcs of the socicty.
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Ot compeneation.  Spa, 0. Np compensation shall be allawed (o anv oflicer of

this society for his services, except to the eorrezpanding and
recording secretaries, nor to them until the board of dircctors shall
50 order, except for actual expenses paid ont.

Towersolsoclety.  Spe. 10, The socicty may, by a majority of the voters at any
annual meeting, preseribe the dutics of and require bond and
security from any of its officers.

Nap rxtaniish See. 11, This socicty, at any annnual meeting, may estahlish
a branch society in any countyin the territory, which, when organ-
ized by appointment of a president, three direetors, recording
seerctary, corresponding sceretary an treasnrer, shall posszecs
all the pawers and privileges of this socicty.

fomletmaran- Sne. 120 The president of this society may, at any time in
vacation ol the mectings, appoint such hranch sociely, and ap-
point the officers thereof, until the first annual meeting of thig
society.  This socicty shall not forfeit this charter on acconnt of
not mecting as provided in thig act s provided, the same shall
meet and organize within twelve Fears from this date.

oot saenner, Slc 13. In case of a [ailure or inability to serve of anxt of
the persons mentioned in tho filth scction of this act, the gow
ernot s herchy authorized to apprint some suitable person ar
persons to fill the vacancy or vacancics thus occasioner 3 and the
persons herein named, as those ahove mentioned, shall not he ra-
ruired [to pay] their subscription belore they shall have anthor-
ity to act in the organization of this society.
This act to take effect and be in force from and after its passage.

CITAPTER 59,
JAn act to incorporate the Leavenwnrih Jail Association

§ 1. Namesof corprraters. ! § 3. Mar open borke for stoek, Le.
2. Capital stock of company. 4. To bold meetings; bow oftcn.

Be it enacted by the Governor and Legisiative Assembly of the
Territory of Kansas, as follows :

toamesotcorpera- - SECTION 1. Samuel D. Pitcher, J. Harvey Day,'Isnac \.’un-
) vegton, Lewis N. Rees, Westcott D. Mitchler, and their associates

. and successors, are hereby created o body corporate by the namo

and style of the Leavenworth Jail Association, and by that name

shall have perpetual succession, and may sue and be sued, im-

_Plead and be impleaded, in any court having competent jurisdic-
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y room, one hundred dol- - |

ng =~ enrolling clerks for
ty  .ars; for compensa-
rk. .ad one assistant clerk
ir hundred and eighty dol-
3 and collectors of the reve-
ipensation for the adjutant
¢ hundred dollars ; for ex-
housand dollars ; for con-
sions of law, and for which
'en made, one thousand five
» person employed by the
npensation than is allowed
1 of service; and, provided
librarian and the rent for
> until we have a library to

srce from and after its pas-

‘fal

Jhteen hundred and fifty-
i and fifty-six.

d Legislative Assembly of
follows : ‘

of meeting the expenses of
irs one thousand eight hun-
»wing sums are hereby ap-
ditor’s office, one hundred
e, one hundred dollars ; for
he treasury and treasurer’s
4 appurtenances, seventy-
il of books furnished audi-
e cents ; Amos H. Shultz,
., thirty-seven dollars and
for bill of printing, three
h Herald, six dollars and
zign, five dollars ; to Tho-
the treasurer for use of the

ASSOCTATIONS—CHURCH.

territory, seventy-five dollars ; to John Donaldson, for freight
and storage paid on books, seven dollars and fifty cents; for
the pay of extra services done by the chief and assistant clerks
of the counci! and house of representatives for the first session
of the legislative assembly of the territory of Kansas, in copy-
ing the journals and indexing the same, and for other services,
and for the pay of the adjutant gencral of Kansas territory, nine
hundred and fifty dollars.

Approved February 20th, 1857.

ASSOCIATIONS—CHURCIHI, &e.
AN ACT in relation to Associatlions.

Be it enacted by the Governor and Legislative Assembly of
the Territory of Kansas, as follows :

SectioN 1. Any church or religious association, lodge of
Masons, Odd Fellows, divisions of Sons of Temperance, or
kindred orders, or any other ‘association of persons for religious,
moral, benevolent or. literary purposes, or town company, or

Any association
may obtain any
necrasary amount
ot land.

other association formed for any laudable or lawful purpose, .

may receive and hold by purchase or otherwise, and lease or
convey the same, any amount of land necessary for the pur-
poses of their association by or through a trustec or trustees,
selected by any such association ; and no conveyance to any
such trustee, for the use and benefit of such association, shall
vest the right of dower in any marricd woman in any way con-
-nected with any such association.

" SEec. 2. Any conveyance to or by any such association may
be made through a trustce for the use and benefit of such asso-
ciation, naming it, and all the recitals in any lease, deed or other
instrument, made to or by any snch association, shall be taken
and deemed as evidence of any and all facts so recited, until
the contrary shall be proven by the purty denying such facts

~"§o tecited.

Sec. 3. That any such association may select a trustee hy a
majority of their members or interests as they may determine,
and enter the same on the books of the association, and all va-

Any convery-
ance, how made,

Of trustees.




6 BANKING ASSOCIATIONS.

cancies may be filled in the same way ; and such books being
proven to be genuine, shall be evidence of the contents thercof,

This act to take effect and be in force from and after its pas-
sage.

Approved February 17th, 1857.

et B W e

BANKING ASSOCIATIONS.

AN ACT declaring certain Banking Associations unlawful.

Be it enacted by the Governor and Legislative Assembly of
the Territory of Kansas, as follows :

S —— SectioN 1. Lvery company or association of persons form-
withont an act of

o e e, ed for banking purposes within this territory, and without an
T act of the legislature authorizing the same, shall be deemed un-
lawful.

Src. 2. IEany person shall subscribe to or become a mem-

ber of such company or association, he shall be deemed guilty .

puishment.  Of @ misdemrennor, and punished by fine not exceeding one
thousand dollars, nor less than four hundred dollars, or by
imprisonment in the county jail for a term not less than six
nor more than twelve months, or by both such fine and im-

prisonment. :
puntshment for  OEC. 3. LE any person shall be concerned in issuing notes or
auing Incarrying hank bills, receiving deposits, loaning, issuing or signing any
sich a.ompans.  gych notes or bills, or in any way aiding in carrying on the
business of snch company or association, he shall be decmed
guilty of & misdemeanor and punished by fine in the sum of one
hundred dollars, or hy imprisonment in the county jail for a
: term not less than one nor more than threo ‘months, or by both

such fine and imprisonment.

Atter this 2t SEC. 4. From and after the taking effect of this act, all ;

taking effect, aill

K meantes NOtes or securities for the payment of money, or the delivery

1% such gouipsny . .
- -ttt be guil ana OFf property, made, given, endorsed, or transferred to, or re-

ol ceived by any such company or association for money or bills
loaned, or discounts made, given, or transferred, or received
by any persons for the benefit of such company or association,
shall be null and void.

/3. By
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o LJ STATE OF KANSAS

OFFICE OF SECRETARY OF STATE
JACK H. BRIER ¢ SECRETARY OF STATE

@o all to twhom these presents shall come, Breeting:

I. JACK H. BRIER, Secretary of State of the State of Kansas, do hereby

certify that the attached is a true copy of ASSOCIATIONS-CHURCH, &c.

An Act in relation to Associations, enacted by the Governor and-

Legislative Assembly of the Territory of Kansas, approved Feb—

ruary ]‘.7th' 1857. /

. - IN TESTIMONY WHEREOF:

I hereto set my hand and cause to be affixed my official seal.

Done at the City of Topeka, this 10th day of

February

JACK H. BRIER
SECRETARY OF STATE

By
ASSISTANT SECRETARY OF STATE

E-01 7327
(181) ATTACHMENT EXHIBIT # 20,
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territory, seventy- five dollars ; to John Donaldson, for freigh
snd storage paid on books, seven dollars and ﬁft; cent: G'Sf :
d;e pay of e*tru. services done by the chicf and assistant c;er:r
of the council and house of representatives for the first sessio:

., ong hundred dol-
. curolling clurks for
ars ; for compensas
.1 une assistant clerk

Ired and cighty dol- - F (be lesislati
ollectors of thereves | \ g e.gulmve :ule.mbly.of the territory of Ksnsas, in copy-
ion for the wijutant , l‘!:’gdt.f e J;unals afmi indexing the sawe, and for other services .
td dullars 5 for ex- : or the pay of the adjutant general of K: . “8, g
ol I huodred and ity dollurs. ' [ Kunsas territory, nine

il dollars ;s for con-
of law, and for which
wousand five

Approved Fcbruary 20th, 185‘%.“{
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“AN ACT declaring vertain Banking Asvociafions unlowiul,
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Be it cnacted by the Governor and Legislalive Isembly of debt, v
the Tepritory of Kunsas, as Sollows : and
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&ge. 3. IF any person shall be concerned in issuing notes or
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-
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whmg tcarr e fank bills, receiving deposits, loaning, issuing or rigning any
Sas e, qucl notes or Dills, or in any way aiding in carrying on the Be o
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.‘_ o guilty of o misdemeancor and punished by fine in the sum of one St
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cuch fine and imprisonment. D S
e i <pe. b, From and after the taking cffect of this act, all articl
s (B iee nOtes OF cocurities for the payment of moncey, or the delivery - comp
’-'u'..?:'-'." a1 property, made, siven, endorsed, or transferred to, or re- th"‘
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shall be null and void.
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v CHAP. 8] APPROPRIATIONS.

CHADTER VIIL
FOR CUMNENT EXPENSES OF YEARS I86T, 1862 axp 1203
An Act making appropriations for the Current Ixyenses for the years
A. D. 1061, 1262 and 1263.

Bt’ it eeerided [)';/ ///C __[‘{‘///..\'///("/l,)‘(_‘ of the Nierte (.;]' _/'\'//;;.\'//x -

19

Seereo Lo That the tollowine <unis, or o el (hereol Areenrations

as may be necessary, are hereby approprinted ont of any
money in-the treasury, not otherwise appropriated, for the
purpc=ez herein named for the vear A D, 186G3:

For Dxrcutive Department—Governo's =alary two thou-

gand ollers o oflice vent, one hundred and cighty dollars ;

b
totlar~ 1 enimere andd

contiinzvnt oxpenses, cight hundred
reprize tro hundeed dollars 1 private scereture, one thou-
sancd e ars s Adjutant General's departient, iive Lumdred
doliur=: Quurtermaster-General's depariment, five huudred
doliars. |

Secretary of  State's Department—=Secerctary’s salary,
ffteen hendeed dollars 0 office rent. one hindred cierhty
dolinrs o contingent expenses. two huwndred Jdollars - post-
age. it doliars s Maeniture and fitting oiiice, two hunared

dollars 5 express charges, one hundred dollars 1 record

hools 1or State officers, two Jiandred  dollaga saluiy of

clerk one thousand dollars 5 stationares £y 1962, five hun-
dred dotle=, for 1863, seven hundred dollars, 1o he drawn
by the Seerctary of State, with which to puirchase station-
ary, section two of this act to the contrary notwithstanding;
transpertation of the laws to the countics. one hundred
dolars, ~ubject to order of the Secretary of State: =cals for
the Fri=trict Courts of the varions countics, one hundred
and seventy-five dollars.

Auditors Deparmment—Auditor's sularv, fiiteen hundred
dollars; office rent, three Lundred  dollars contingent
expenses, one hundred dollars; salury of clerk, one thon-
sand dollars 3 librarian, two hundred  dollars ; catialogue
and shelving for [ihrary, seventy-five dollurs;  [urniture
for ofiice, one hundred and fitty dollars.

Treasury Department—Treasurer's salarv, twelve liun-
dred “ollars ; clerk Lire, six hundred dollars ; ollice rent,

fur I3t4
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i . . dred ¢
' one hundred and twentyv-five dollars ;. contingent expenses, . \
. . A . . . tion, X
< one hundred dollars ; Luriinre fov ofifce, seventy-five dol- Cpey
L . for 1ab:
lars; tor printing blanile honds=. one undred dollars. ) .
PR . journal
Superintendent ol Poblic Tusteuction s <alary twelve .
, “ rent, «
Luadred dollar=: traveling expenses, three hundred dollas; L d
. o . . anadrg
: contingent expenses and furninure, seventy dollavs; otlice | A
% N . r N1=o
rent, sixty dollars. [ ,
v : ' . ; fawe, t-
. Attorney General's Department—Salary, one thousand worthy
i R L e (
. dollars ; continwent cexpenses, seventy-five dollars; reat Hiousa
v ! ~ o s s.
and furniture one hmmdred dollars; for expenses e cases e Sto
- , , . g e
. of State of Wansus vs. I S, Stevens, and others, five hun- 'nﬁﬂ‘o
dred dollars, to be puid on vouchers of the Attorney Gene o 1
o AR N
eral, not to be drawn until the cases are prosccuted to final of said
. . INTS QNN
judgment. -
Ju _ i - Shepln
Judiciary Depurtine t—Salwry of Chief Justice, cighteen Tanuar
Lundeed doflars; ml:u'ws of two Associate Justices, three for cus
PR
- My - P20 CQ . e . te- R i
thiousand (l\»ll‘\1:~, lmlsmu.] of npreme Court, five hun and siv
_ dred dollars 3 cierk and erier, rent of court room, clerk’s for 11
L . . » . N
s office and judges consultation room, and for furmture, Sheri!y
stationary and contingent expenses of the Supreme Court Gover:
. ( 3 .
; tor the year vl_bh-),‘hftuln Lhundred dollars 3 for pay of law | qdvert
" librarian, one hundred dollavs; for shelving and moving mation
law library, fifty dollars—said appropriations to be audited | thipty
and warrants drssn on the treasury by the Auditer, upon ment t.
vouchers properly certified by the Clerk of the Supreme doeum-
‘ Court; salaries of District Judges, seven thousand and three o
L five hundred dollars 1 salary of judge ot Crimiual Court of eiitcliis
] TLeovenworth county, for 1863, five hundred dollavs ; salary Gencr
. of judge of Criminal Court of Leavenworth county for e Geo
i 1862, five hundred dollars. dollais
. " Legislative mpumw—z\ddltlox1.\1 allowauce of pay of Orders
members and ofticers, one thousand dollars; rent of Senate ing rev
P Chamber, two lundred dollars; rent of Representatives’ special
, - ILull. one hundred and fifty dollars ; reom for storing hundre
u A - S .
furniture, sixtyv-five dollars; clerks’ room, twenty- -five dol- daily p
Jars ; transcribing journals of Senate and Ilouse of Repre- lars; t
sentatives, six hundred and fifty dollars; contingent expeu- genera
ses, three hundred and fifty dollars; Chapl uns  of Ilousc tion, tv
and Secnate, three hundred dollars; printing deticit for Govern
1562, on compiled laws, five thousand two hundred and forty-s
eighty doilars ; on journals, two thousand and four hun-
[ 3-3%
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Ydr. dollars; out:\'t;ﬁxding claims for |
#tion, &c., five hundred doilars: printing laws, journals. e

r 1863, cleven thousand dolhars ; iy Dinding laws and
Journals for 1863, two thousun three hundred dollars s for
rent, one year, for temporary capitol biilding, fifteen
hundred dollars, subject to the order of (]

‘)l'intin_r_r proclama-

e Grovernor.
Miscellancous—1J". . Adams, halanee indi:xing compiled
laws, two hundred and nwentyv-tiree dollars; 1o Lewvors
worth county, for boarding State couviets in 1862, three
thousand five hundred and cighty-two dollirs—for houml.
ing State convicts for 1863, tour thousand dollars, =nljeet
to the order of the Governor: to Stare NAovienttargl Soelvty,
one thousand dollars, subjeet to the order of Ure President
of said socicty, comnterzigned by the Treasurer: S,
Shepherd, for halunce o

.
Fsalary as Secrctuy of State from

lanuary Ist to Junmaey 1240, lelusive, thiviy-three dollars;
or cash paid out as Scerctary of State, thirty-seven dollars
nd sixty cents: to Dawson ITook and George C. Kingsley,
orthe apprchension and delivery of Bailey Smith to the
herift of Leavenworth county, as per prockunation of the
~vernor, two hundred dollars; to G . Stebbins, for
>rtising reward for 13, Simith, and Governdr's proclu-
ation directing the organization of the State Militia,
ity two dollars; to I, A. Smith, for advertising amend-
ont to constitution, ten dollars; to Traslk & Lowmuan, for
cument and exceutive printing, one thousand anel fitty-
ree dollars and ten cents; to Aaron Katzenstein, for
tching and folding two hundred copies of Governor's
neral Order, thirtcen dollars; P. IL ITublbell, for print-
cGovernor's Proclamation relating to Militia, thirty-two
lars 5 to Coisercatire otfice. for advertising General
lars two, three angd four, Governor’s proclamution oftep-
“reward for B. Smith, Governor's Militia proclamation,
cial order sixteen, and proposals for Statc pPrunting, one
wdred and eleven dollars ; fer seventy-cizht copies of
v paper furnished Iouse and Senate, uinctv-seven dol-

; tod. W, Roberts, for Publishing General ITalderman's
vral orders, one and two, and thunksgiving Jroclama-

» twenty-four dollars; to Daon ofice, tor publishing
"rnor’s proclamation and General Halderman's orders,

seven dollars; G. T. Williams, for telegraphine, one

W
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States

(GENERAL STATUTE®

TE.E

OF

IKANSAS.

[ANNOTATED.)

CHAPTER 1.—ADMISSION.

Juint Resolution of e Legisluture of the State of Kansas, accepting the termns imposed by Cungrees
upon the admission of the Biate of Kausas iuto the Vuiou. :

DProrosrrions CoNTAINED IN Acr oF Abaisst Accertri,

Be-il resolved by the Legislalure of the Stale of Kunsas:

(1) That the propositions contained in the act of Congrees, entitled “*An agl for
the admission of Kansas into the Union,” are hereby accepted, ratilicd, and con-
firmed, and slll remain irrgvocable, without the consent of the United States.
And it is hereby ordained, that this Stato shall never interfere with the primary
d.l.-pos:x( of the suil within the same by the United States, or with any regnia-
tions Congress may find nteessary for securing the title 10 suid goily to bona fide
purchasers thercot 5 and no tax shall be imposed ou Jands belonging to the United
States.  Approved, Jauuary 20, 1803.

Act of Cougress, 12 U. 8. Stat. at L., p. 126, Act of Admistion, cited or vonstrued, The State s, String.
{-llvw, 2 Kas. 263 ; Clag . State, 4 Kas, 49 ; McCollum v. Pipe, 7 Kna. 196; Parkee v. Wingor, 6 Rus.
=67 id., $79: Douglas Co. v. U. P’ R'v, 6 Kas. 624; Clase Co. v. Shipman, 14 Kas. 6505 Oniaiie Act,
wzanizing Territovy of Kangas, 10 U. B, 8tat. at L., p. 283, cited or construed, Simmons v, Gursere, Moo
Chon's It 853 Lochnane v. Martin, id. 60; Dewey v, Drer, 0. 773 MeCrneken v, Todd, 8 has 163 Rese
Wwn v. Brackett. 2 Kas. 234 ; Burues ©5. Atcbisou, 2 Kns. 484; TueStatev. Young, ¢ Ras. 475 Atchizoa
v. Bartbolow, 4 Kas. 124.

3—IKas. Stat. - [17]

ATTACHMENT EXHIBIT # 28.
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CIHHAPTER 3.—AGRICULTURAL COLLLGE.

(This chapter embraces the law

secrion.
1. Acceptance of provisions of theact of con-

press.
1 Governor to transmit copies of this act

a4 Mrenmble.
4. Whero located,

4. Title papers to bo receired by Governor.,
6. Name.

7. Uflicers.

8. Rourd of regents to be & body corporate.
9. May enact ordinances, by-laws, eto.

10. College shall consist of four departments.
11. Government of departments.

12 College open to all perzons.

13. Annual exhibit of board of regents.

14. Report of regents.

15. Board of visitors,

15, Secretary, lilirarian, treasurer, cte.

17. Further powers of regeuts.

18. Dnties of regents.

19, First ineceting of regents,

20, What conatitutes quorum of board.

ns published in the general statutes with subscquent amendments, aud is
inserted in this work in the same manner.)

Szcrion.

21. Lands granted to college to be uzed for what
purpose. . .

23. When act took cffect.

23. Repents to ecll lunds.

24. Price and terms of salc, appointment of agent
to sell.

28. Agent to give bond.

26. Iteccipts and patonts to purchaser,

27. Proceeds of sale to Lo paid inte cullego treas-
ury.

28, Loluycommluloner, his duties, ete,

29. Binte treasurer to transler, cie.

80. Tressurerof collegeshall give bond ; his duties.

31. Board of regents may dispose of bonda,

83. Purchasers fosfeit lunds, wien ?

33. Bonds to be issucd.

84, Procceds to be upplied to use of college.

35. llow monesrs shall he npplici.

30. Agents to muke return,

87. Accounts of ageuts to bo audited.

dvint resolution aceepting the provisious of an act of congress, entitled “An act donating public lands to
the seretal States nnd tervitories which may provide colleges for the beuelis of agriculure and the

mechanic arts.”  Approved July 2ud, 1862,

. Be it resolved by the Legisiature of the Slals of Kunsas:

(1) §1. Aceeptance of provisions of the act.] § 1. That the provisions
ol the act of cungresa, entitled *“An act donating public lands to the several
cyes for the benelit ol agriculture and the

and territories which may provide co

meclanic artg,” approved J uly 2d, 1862, arc horeby accepted by the Stato of
oblignice itsel ta cauls it il the

Kaneas ; and the State hereby agrees and

provigions of said act.
OES

Governorto transmit copics of this act.] §2. Zesolved, Lhat

upon the approvil of this act by the governor, he is hereby instructed to trans-
mit 3 certified copy of the same to the Sceretary of State and the Seerctary of
the Interior of the United States.  Approved, Febraary 3, 1863,

' (19]
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CHAPTER 2
BANKING &
COMMERCIAL LAW

Charles T. Engel

I. Scope

Comunercial jurisprudence advanced more through'the appeilate
courts during the past year than through legislative action. Our
review here focuses primarily on case law. The bills through
which the 1991 Kansas Legislature adopted Article 2A and
substantially amended Anicles 3 and 4 of the UCC, became
effective February 1, 1992. Those changes were addressed in the
1991 Annual Survey, but I urge you to consult the articles by
William H. Lawrence appearing in the June and July 1992 issues
of The Journal of the Kansas Bar Association for excellent
reviews of Article 3 and 4 changes.

A. UCC Remedies

In addition to providing a glimpse of the high-stakes world of
Arabian horse trading, the Kansas Supreme Court in Vanier x.
Ponsoldt and Bethesda Farm, Inc., __Kan.___, ___P2d ___
(1992) provides an excellent review of Article 2 of the Uniform
Commercial Code. Vanier sold an Arabian stailion to Ponsoldt
through a Kentucky auction house. Ponsoldt put $50.000 down on
the $250,000 purchase price, and executed a promissory note for
the balance, to be secured by the horse. More than a year following
the sale, after Ponsoldt had failed to make several installment
payments, Yanier filed suitin Saline County for money judgment,
foreclosure of the security interest, and attorney's fees.

In addition to other defenses, Ponsoldt alleged the auction had
been fraudulently conducted-and that the security agreement
improperly limited available remedies. Nevertheless, Vanier
prevailed.

Although the court found the auction was conducted
fraudulently, it denied the argument that Ponsoldt should have
been abletoavoid the sale or take the stallion atthe price of the last
good faith bid prior to the completion of the sale.! The court found
that, under Kentucky law, Ponsoldt had waived the claim of
auction fraud by subsequent acts to ratify the contract. Although
the horse was improperly bid atthe-aucfion, Ponsoldt did not take
steps to learn whether the auction was fraudulent, and then made
payments pursuant to the promissory note. Ponsoldt effectively
ratified the contract in failing to act properly to repudiate the
transaction.

The installment purchase agreement and security agreement
required Ponsoldt to first, make any claims regarding the sale
within 30 days of the date of the contract, and second, to bring any
suit within one year after the cause of action accrued. Ponsoldt

omplained that these provisions limited available remedies. The
court reviewed the Uniform Commercial Code to find that such
agreements may fix the time to bring actions if the time chosen by

ATTACHMENT EXHIBIT # 3Q.

Banking & Commer v S

the parties “is not manifestly unreasonable,” that commercial
agreements may provide for remedies in addition to or in
substitution for those provided by-the Code,’ and although the
statute of limitations and contract for sale must be commenced
within four years after the cause of action accrued, the original
agreement of the parties may reduce the period of limitation to not
less than one year but may not extend it.*

The court agreed with Ponsocidt that the 30-day limitation was
unreasonable and violated K.S.A. 84-2-725. Ponsoldt was stiil
obligated to meet the one-year limitation, however, since the
statute expressly allows reduction of the period of limitation to not
less than one year.?

The issue before the court of appeals in Tongish v. Thomas,
16 Kan. App. 2d 809, __P.2d ___ (1992) required the court to
determine which measure of damages is appropriate under the
Kansas Uniform Commerical Code* for the seller’s breach of a
contract. A Coop agreed to purchase all the sunflower seeds
grown by Tongish, and subsequently contracted with Bambino
Bean & Sced, Inc., to sell it all the sunflower seeds the Coop
purchased from farmers such as Tongish. The price to be paid by
Bambino was the same price the Coop paid to the farmers,
although the Coop retained fifty-five cents per hundred pounds as
a handling charge. When the price of sunflowers increased seven
dollars per hundred pounds, Tongish notified the Coop that he was
not going to honor the contract, and contracted to sell the sunflower
seeds to Thomas at the higher price. Tongish subsequently sued
Thomas to collect the balance due under their contract, and the
Coop intervened. The trial court determined that the Coop was
entitled to damages of $455.51, the expected profit from handling
charges inthe transaction. The Coop appealed onthe basis that the
damages should have been the difference between the market
price of the sunflower seeds and the contract price pursuant to
K.S.A. 84-2-713. ‘

In agreeing with the Coop, the court of appeals found that
K.S.A. 84-2-106(1), which provides that UCC remedies shall be
liberally administered to the end that the aggrieved party may be
put in as good a position as if the other party had fully performed,
conflicted with the more special statute, K.S.A. 84-2-713, which
provides that the measure of damages fornondelivery by the seller
is the difference between the market price when the buyer leamed
of the breach and the contract price together with incidental and
consequential damages. The court restated the general rule that
when there is a conflict between general and special statutes the
special statute prevails, unless it appears the legislature intended
io make the general statute controlling.” The court seemed
troubled that applying K.S.A. 84-2-713 to the facts would

/3-39
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sard: Judge’s ruling can boost aware-
y__

The editorial stated that the judge’s
action in abolishing the Kansas Board
of vaslongaverdueand

convention each year.

The Eagle has for years criticized the

{ansas Farm Bureau for controlling the
4g board and never yet has KFB had a
voting delegate there. The county asso-
ciation, yes. The state organization, no.
The Eagle has for some time comr
plained that the farm bureau dominat-
ed the ag board; they had too many
Now that s akin to complain-
ing that in our state elections white
people have too many votes. Well, there
are just more of them.

agricutture
who five in a city.

|

The article also states, “The
lobby said that it alone understood agri-
culture.” It's difficuit for me, at least, to

s
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_feeling we will all have an idea what

riding a good cutting borse is like while
under this regime. '
If the governor has her way, accord-

oard doesn’t need fixing

ing to the editorial, she will

secretary of agriculture and “(foid) the

Agriculture into the state

buresucracy.” I fail to see how another
would enhance urban resi-

Thank goodness the ag board is ap- .
Judge Lungstrum’s order, &s

pealing
tarm Well it should I don't mean to reflect

suspicion of the farming community to-
ward the people of Kansas, but to pre-
serve a Department of Agriculture that
has served the state remarkably well in
8 consistent manner, ;

Kansans, urban or rural, deserve to:
keep a Department of Agriculture that.
doesn't flip and flop in the political
winds. Agricutture production is not
turned off and on like electricity. Crop-
ping plans are laid out two to three
years in advance and producers need
consistency.

I do the concern ex-|
pressed in the editorial for the welfare
of the ag community and hope that in

articles

pages. We keep looking, but seldom are
rewarded The Eagle could do a good °
service for the urban dweller as well by .
helping the urban reader understand '
what goes on down oa the farm and
why, but keep it factual

DUANE SANDERS
Valley Center
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Ag board to attend hearings on its structure

Yureh

5Will take part, but m

By Ray Hemaman .
)"!‘hc “\Xcllnu- News A -’O’

TOPEKA — Members.of the
Kansas State Board of Ag-
riculture decided Friday to par-
ticipate in hearings later this
summer that will focus on the
board's structure. The board will
not go to the meetings, however,
with any sweeping proposal to
change its structure. .

On Aug. 30 and 31, Senate Ag-
riculture Committee Chairman
David Corbip, R-Towanda, will
conduct hearings on the future
structure of the board. The hear-
ings, beginning at 9 a.m. each day,
will be held in the statehouse.

The hearings are a result of a
lawsuit filed last fall that chal-
lenged the method of electing
members of the Kansas State
Board of Agriculture and how the
agriculture secretary is selected.

Common Cause of Kansas and
the Kansas Natural Resource
Council filed suit in U.S. District
Court last fall. On June 30, Judge
John Lungstrum sunsetted the
governing structure of the board
on Qct. 1.

The board is composed of 12
membhers who are elected during
) 1al meeting each January.
] +s of recognized groups,
inciwuing farm oroups, agribusi-
ness associ nd fair boards,
are allowed .au.c Kansas law to

ake no final decisions

send delegates to the meeting. A
petition system also is in place to
allow farmers who are un-
affiliated with any farm group to
attend. ‘

The 12 board members, in turn,
gelect a secretary of agriculture.
The 12 board members, 3ag-
riculture secretary and three
other individuals also serve as the
Kansas State Fair Board. Those
three additional individuals are
representatives appointed by the
Kansas Chamber of Commerce
and Industry, Kansas Technology
Enterprise Corp. and the Travel

. Industry Association of Kansas.

On Friday, the agriculture
board declined to discuss the fu-
ture structure of the Kansas
State Fair Board, opting to wait
until the entire fair board meets
July 26 in Hays.

The lawsuit slleged that the

governing structure of the board

violates the- “‘one-manjome-vote”
requirement of the US. Consti-
tution. The state, in turn, holds
that the board is an adminis-
trative agency that has powers
granted to it by the Legislature,
Lungstrum's order removes the
12 members of the Agriculture
Board and Agriculture Secretary

Sam Brownback from their posts
Oct. 1, He appointed Gov. Joan
Finney as csretaker of the agency
until the Kansas Legislature can
set up a structure that passes
constitutional muster,

Finoey has said she will appoint
an interim agriculture secretary
who will take over Oct. 1.

During Friday's meeting,
members said it would hurt the
agency if board members decided
not to participate in the hearing
process. ‘

Altis Ferree, board member
trom Yates Center, said the group
should not approach Corbin's
committee with a formal packa
for restructuring the board. In-
stead, board members need to
“point out to the legislative
committee all the good points of
the current structure and let
them come to a conclusion.”

Sam Brownback, agriculture
secretary, reminded board mem-
bers that the decision-making
process on the future of the board
was occurring at two distinct
levels,

First, the board is continuing
its appeal of Lungstrum's decision
to the 10tl it Court of Ap-
peals ‘in D. . A three-judge

panel will hear the ap al. The
board also has requested that the
appeals court stay Lungstrum'’s
decision’ until a decision is ren-

dered on the appeal.

Second, the Legislature will
have the opportunity to aiter the
board's structure as it sees fit.

“These are separate forums,”
Brownback said. “The judicial
process goes on. We are pursuing
that on the basis we already have
put forward. This (the Legisls-
ture) is a different forum. We
have always said we are subject
to the Legislature every year.’

Ralph Rindt, board member
from Herington, said the board
should keep in mind that even if
Lungstrum's decision is over-
thrown, they should be willing to
work to improve the agency in
any way they can.

“If there is an area we need to
improve regardless of the appeal,
we need to proceed.” Rindt said.
“... Because the judge threw Sam
(Brownback) un(i 12 board mem-
bers out of a job, there's evi-
dently a bigger problem than a lot
of us saw.”

Dtiring the meeting, board
metibers listed some of the posi-
tive aspects of the current struc-

ture, including continuity, bipar-
tisan decision making, account-
ability, grase-roots input from the
people it serves, amd the fuct that
the people who vote for the ag-
rieulture board are more likely to
know the members.

While the board will be dis-
cussing testifying in front of
Corbin's committes, it will mot
discuss how the agescy might be
lgﬂt up to & Lungstrum'’s
objections to it. In his decision,
Lungstrum said the board had
general government powers, such
as the regulation of water. If the
agency lost these, general gov-
ernment powers, it might be able
to continue its current structure.

“It would be very presump-
tuous for us to say how this
agency should be earved up in

-order to be comstitutional.” said

Jay Armstrong, beard member
from Muscotah. Legislature
bas looked at us and said, ‘You do
this and this. For us to say, It is
better, Legislature, to carve us
up,’ is wrong. .
“The way I am elected and
solected is important, but not so
important as to earve it (the

agency) up.” ) .

The board will review its ¥
timony before the A cultur'e
Committee when it holds its

summer

-mtarly meeting Jily
26 and 27 . .

B
’

-



EL COUNTY officials take the oath of office in Decatur County courtroom'Mo_nday
noon, sworn in by 17th Judicial District Judge Charles Worden. In front (1-r) are Steve H.xrsch,
county attorney; Marilyn Hom, clerk; Pat Whetzel, register of deeds; John Bremer, magistrate

.

:* judge. Back row: Ken Badsky, sheriff; Jack Noone, commissioner; Ralph Unger, commissioner.

l
|
3
|
|
E

STATE OF KANSAS )

COUNTY OF DECATUR )

I, ngVQv\ w, Hircseh

do solemnly swear (or affirm, as the case may be) that I will support the
Constitution of the State of Kansas, and faithfully discharge the duties of

Decate  County Adbirmes
So help me God.

¢
(Signed) uC7‘b e ’M
* * * *

*

Subscribed and sworn to before me this _7__day of &t 19 Eﬁ‘r

Charles E. Worden, District Judge
17th Judicial District

Officer Authorized to Administer Oath

K.S.A. 54-106. Al officers elecled or appointed under any law of the State Of

Kansas shall, before entering upon the duties of their respective offices,
take and subscribe an oath or affirmation, as above.

Litho The Oberlin Herald — 0120 Lla—" / 3 - S/ 2’—
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OFFICIAL OATH
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0JA-204 6/39
(See K.S.A. 53-501, et seq.)

Employee's name CHARLES E. WORDEN
(please type or print)

Social Security Number _ D12-U8-477A

STATE OF KANSAS EMPLOYEE'S OATH

K.S.A. 75-4308, et seq., requires that the following oath from K.S.A.
54-106 be signed by new employees before entering into the duties of employment
and before funds for services may be disbursed:

I do solemnly swear (or affirm) that I will support the Constitution of
the United States and the Constitution of the State of Kansas, and faithfully

discharge the duties of my office or employment. So help me God.

6% Sc ) @

(employee's signature)

January 11, 1993 ..
(date)

R&{é /O O%LQQ—/

(signature of notar
signature & title 1ng person)

¥;/cf§SIKE;Z;E*Z?STres‘~‘
to be filled in only if notary pubtie—verifies oath)

Signed and sworn to (or affirmed) before me on

Send original to: Office of Judicial Administration
ATTN: Personnel :
301 W. 10th Street
Topeka, KS 66612

ATTACHMENT EXHIBIT # 35.

u‘//}“’i 12 J3ue/ L



Oath of Office

FE2 415

1 I T e
de L2 s GL..". v i_'_b

State of Kansas : ss. I s
County of Shawnee e P

-

I do solemnly swear, or affirm, that I will support the Constitution of the United States, and
the Constitution of the State of Kansas, and will faithfully discharge the duties of the office of

Treasurer

Office

So help me God.

Sally Thompson

S, Heppsor ‘

Subscribed and Sworn to, or Affirmed, before me, this _14th day

of _January, ,1991,
(Seal) Sgnature -
’ Supreme Court Chief Justice
Title

My notarial appointment expires

*Or other officer autharized to administer oaths.

N\

/35 - HAS
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28 §452

é 453.) Oaths of justices and judges
3ch justice or judge of the United States shall
take the following oath or affirmation before per-
forming the duties of his office: “I,
. do solemniy swear {or affirm) that I will
administer justice without respect to persons, and
do equal right to the poor and to the rich, and that
1 will faithfully and impartially discharge and per-
form all the duties incumbent uponmeas
according to the best of my abilities and under-
standing. agreeably to the Consttution and laws of
the United States. So help me God.”

RevisioN NoTEs

Based on title 28, U.S.C., 1940 ed., §§ 241, 372, and
District of Columbia Code, 1940 ed.. §§ 11-203, 11-303
(R.S.D.C. § 752, 18 Stat. pt. II, 90 Feb. 9, 1893, ch. 74,
§ 3, 27 Stat. 435 Mar. 3. 1901, ch. 854, § 223, 31 Stat.
1224: Mar. 3, 1911, ch. 231, §§ 136, 137, 257, 36 Stat.
1133, 116i; Feb. 25, 1819, ch. 29, § 4, 40 Stat. 11357).

This section consolidates sections 11-203 and 11-303 of
District of Columbia Code, 1340 ed, and section 372 of
title 28, U.S.C., 1940 ed., with that portion of section 241
of said title 28 providing that judges of the Court of
Claims shall take an oath of office. The remainder of
said section 241 comprises sections 171 and 173 of this
title.

Sy

ORGANIZATION OF COURTS Part 1

The phrase “justice or judge of the United States” was
substituted for “justices of the Supreme Court, the circuit
judges, and the district judges™ appearing in said section
372 in order to extend the provisions of this section to
judges of the Court of Clums. Customs Court, and Court
of Customs and Patent Appeals and to all judges of any
court which may be created by enactment of Congresé,
See definition in section 451 of this title.

The Attorney General has ruled that the expression
“any judge of any court of the United States” applied to
the Chief Justice and all judges of the Court of Claims.
(21 Op.Atty.Gen. 449.)

OATH OF OFFICE FOR DISTRICT JUDGE AND MAGISTRATE

J3- 4
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ATTORNEYS AT LAW

be paid their actual and necessary expcnses
incurred in performance of their duties, and

+ may be paid such compensation for their ser-
“vices as may be approved by the court. (3)
Attorneys ap ointeg as members of hearing
panels shall be paid the sum of fifty dollars
($50.00) per day for all time employed, and
all actual and necessary expenses incurred in
conducting hearings of complaints of unpro-
fessional conduct. [Adopted by the supreme
court May 4, 1973; effective upon publication
in the Kan. Reports.] -

Rule No. 212. Admission to the bar. (a)
Ezaminations. Applicants of good moral char-
acter and the requisite general education who
are residents of the state of Kansas, who have
complied with the rules of the supreme court
and of the state of Kansas, being graduates
of the law department of the university of
Kansas or some other accredited law school
of equal requirements and reputation, will be
admitted to examination in the law at such
times as examinations shall be held by the
board. Provided, That a resident of another
state who has heen graduated from an ac-
credited law school in this state may be
admitted to the first or second examination
held by the board after such graduation.

(b) The board shall conduct examinations
of applicants for admission to the bar, and
shall conduct such preliminary inquiries and
investigations as may be necessary or proper
to determine the qualifications of applicants
to be examined and to be admiues. The
board shall be satisfied that all such appli-
cants are (1) of good moral character, and
(2) possessed of the requisite gencral edu-
cation.

Such examinations shall be held regularly
by the bhoard two times each year at dates
to be determined by the hoard, and subject
to the prior approval of the court. Special
examinations may be held at the discretion
of the board.

(c) Any practicing attomey of any state or
territory having professional business in this
court may be admitted for the time and pur-

pose of such business upon taking the oath’
hereinafter set out, or such attormey may B‘e
heard by permission of the court, on motion,

without formal admission. .

(d) Petition contents. All applications for
admission to the bar shall be hy petition to
this court, made in duplicate, and filed with
the clerk of this court, at least ninety (90)
days prior to the next ensuing cxamination.
Every petition shall be made on forms to bhe

AR ER Y T N

ATTACHMENT EXHIBIT # 38,

il o 1 TR ey ey

procured from the clerk, shall be verified by
the applicant, shall state his full name, his
date and place of birth, the facts showin
his citizensii , the state of his residence, an§
such other information as may be required to
complete fully the forms of the petition.

In addition to the foregoing, each applicant
for admission to the bar as provided by rule
212 (i) shall also file with the clerk, in dupli-
cate, his answers to a questionnairc to be
procured from the clerk, showing his educa-
tional qualifications, his study of the law, the
date or dates of his admission to the bar of
the highest court of another jurisdiction, the
“places where and occupations and employ-
ments in which he has been engaged, and
other information elicited on sucﬁ (uestion-
naire.. Every applicant for examination for
admission to the ﬁar will also be required to
produce and file with the petition a written
certificate signed by a judge of the distric
court and three members of the bar of the
county where he resides or has lately resided,
or other evidence satisfactory to the Doard
showing that he is a person of good moral
character. ‘

No applicant to take the bar examination
shall be examined until his application has
heen considered and approved by the board.
of law examiners.

Prior to granting approval to take the bar
examination, it shall be the duty of the board
of law examiners, in each instance, to in-
vestigate the moral character of the appli-
cant, and in so doing it may call upon any
state or local bar association or one or more
members of the bar of the judicial district
where the applicant resides, to make such
investigation and report the results of the
investigation to the board, and it may make
such further investigations as may be neces-
sary fully to inform itself concerning the
moral fitness of the applicant.

The board may require applicants to submit
fingerprints. In no event will permission be
granted to take the bar examination until the
investigation as to moral character has bheen
completed.

In every such investigation the board may

v-oltain such information as bears upon the

character. fitness and general qualifications of
the candidate, and taie and hear testimony,
administer oaths and affirmations, and compel
by subpoena at the request of the applicant
or of the board, the attendance of witnesses
and the production of books, papers and docu-
ments. Any member of the board may ad-
minister such oaths and affirmations. The

200 -
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Supnerse Count RuLrs; Apatission, DiscipLINE, DisBARAMENT

practice of law is a ])rivilcge, and the burden
of establishing his eligibility shall rest on the
applicant.

(e) On the filing of a petition, the clerk
shall immediately send to the disciplinary
administrator one of the duplicates, and shall
post the name and address of the applicant in
a conspicuous place in his office for a period
of sixty (60) days.

(f) Applicants will be required to pass a
satisfactory examination as to their learning

in the law upon such of the {ollowing, or other °

subjects, as the board may require: Personal
property, domestic relations and family law,
noncorporate business organizations and vol-
untary associations, agency and employment,
U.C.C. and commercial transactions, legal
ethics, contracts, corporations, real pro erty,
constitutional  law, criminal law, civil and
criminal procedure, torts, wills, trusts and ad-
ministration, and evidence. .

(g) Method of examination. At every cx-
amination each applicant shall draw a nuinber
on a slip of paper on which he shall write
his name and deposit it in a scaled envelope
with the clerk o} the supreme court. When
the applicant shall have f{nished any hook, he
shall sign it with his number only, and mark
it as directed by the board, and any other
mark of identification placed npim the hook
shall disqualify it, and the board may refuse
to read or consider it.

(h) Admission to practice. As soon as prac-
ticable after the completion of an examination,
the board shall file a report with the clerk of
the court recommending the granting or the
denial of the pctition of the applicant. When-
ever such report shall recommend the granting
of a petition, unless some reason shall appear
to the contrary, the court will innke an order

- admitting the applicant to practice in all the

courts of the state, which order shall become
effective upon his taking an oath, the form of
which shall be in substance as follows:

“You do solemnly swear that you will sup-
port and bear true allegiance to the Consti-
tution of the United States and the Constitu-
tion of the state of Kansas: that you will
ncither delay nor deny any man his right
through inalice, for lucre, or from any un-
worthy desire; that you will not knowingly
foster or promote, or give your assent to any
fraudulent, groundless or unjust suit; that
you will neither don, nor consent to the daing
of any falschood in court; and that vou will
discharge your duties as an attorney and
counselor of the supreme court and all infe-
rior courts of the state of Kansas with fidelity

201 .
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both to the court and to your cause, and to
the best of your knowvledge and ability, So
help you (303."

Upon the making of such order the clerk
shall issue to such applicant a certificate of
his anthority to practice law in this and all
inferior courts of the state, upon his signing
his name on the roll of attorneys of the court.
Whenever the board shall recommend a de-
nial of the petition, an order will be made
to that effect.

Provided further, however, the authority
granted to practice law shall not be exercised
except as provided under rule 109[*], when
the fic%nsoe herein has been admitted to the
‘lar of another state or territory and is regu-
larly engaged in the practice of law in such
other state or territory. (Note: See rule 109
of rules relating to district courts.)

(i) Applicants admitted in other states.
Any :\pp(ic:mt for admission to the bar of
Kansas who was duly admitted to the prac-
tice of law by the highest court of another
jurisdiction, who practiced there continu-
ously for a period of five (5) vears, and con-
tinued to practice there or clsewhere until
within six (6) months of his making applica-
tion for admission here, may he a(ﬁm’ued to
practice in this stale without wrilten examina-
tion as to his learning in the law upon showin
by his application made in accordance wit
rule 214 }9.):

(1) That he is or will become a bona fide
resident of the state of Kansas prior to the
time he is adinitted to the bar of Kansas;

(2) That at the time he was first admitted
in another jurisdiction he was fully qualified
to have taken the bar examination in this state
under the rules of this court then in effect;

(3) That he is now and has been a person
of good moral character and is a proper person
to be admitted to the bar of Kansas; and

(+4) That he will furnish to the board of
law examiners such other and further inforina.
tion as the board may require in the considera-
tion of his application.

Upon ﬁn:\‘ consideration of the application
the board will report in writing to the court its
recommendation as to whether the applicant
shall be admitted.

AN suchr@pplicants shall present themselves
hefore. the board of law examiners at the.
preliminary neeting preceding the regular
semi-annual meeting at which they seek ad-,
mission under this rule. -

() Temporary permit to practice. Any ap-
plicant for admission to the bar who is a grad-
uate of an approved law school or who has

roe it b A Btl bbbt A ooty gy

S YRR

U

vae . .
NP T T N PR P T P S T

qyTvergwny g
e e v A N BN s & Badreor &4 (P b

~
o,




7-124

ATTORNEYS AT LAW

been admitted to practice in the hi
of any other state, may, pending the hearin

of his application, also file with the clerk )
this court a request for a tem rary permit to
practice law. If the court shall ind the appli-
cant has had no opportunity to take an earlier
examination, and (Y)‘:’\t the circumstances are
such as to justify it, a tem rary permit will he
granted, expiring at the date the results of the
next examination are announced if unsuccess.-
ful, or if successful on the date he is regularly
admitted to the bar, or until the date a yplica-
tion under rule 212 (i) is acted upon ‘)y the
court, effective upon his taking an oath to sup-
port the constitution of the United States, and
the constitution of the state of Kansas, and

hest court

conform to the requirements of the attorney’s.

oath prescribed by the rules of the court.

(k) In the event the hoard shall recomn-
mend denial of an application filed under rule
212 (i), a copy of the board’s report shall be
furnished the applicant. The applicant may,
within ten (10) days or such other period as
the court might prescribe, file with the clerk
of this court his exceptions to the board's re-
port or he may elect to make no filing.

(1) Upon receipt of a copy of the exceptions
of the applicant, the board sKa" file such addi-
tional material as it might deem appropriate,
whereupon the matter shall stand submitted
and the court shall proceed to consider the
matter.

(m) Registration costs referred to in rule
214 shall constitute a fund to be known as the
bar admission fee fund. Dishursements for
compensation and expenses in connection with
admissions shall be from this fund. Any un-
used balance may be applied to any deficiency
in the bar disciplinary fee fund.

(n) Any applicant denied admission to the
bar because of failure to make a satisfactory
grade as a result of taking the examination
provided in subparagraphs (f) and (g), shall
have the right to inspect his examination
papers at the office of the clerk of the supreme
court if such a reauest is made not later than
the thirtieth day after the mailing of the notice
of den‘al of admission by the clerk of the su-
preme court. [Adopted by the supreme court
May 4, 1973; amended june 7, 1974; effec-
tive upon publication in" the Kan. Reports. ]

* Rule No. 109 appears in K. §. A. 60-2702.

Rule No. 213.  FEdweational and moral
aualifications. (a) Examination—moral quali-
fications—general learing—learning lave. Fx-
aminations relative to the qualifications of an-
plicants shall be oral or in writing, or partly

oral and partly in writing, in the discretion
of the board. They shall include an inquiry
into the moral qualifications and general learn-
ing of each applicant as well as into his Jearn-
ing in the law. Each applicant shall satisfy
the board that he has completed a full course
of study in hoth an accredited college and an
accredited law school and that he has been
granted and holds a baccalaureate degree and
a bachelor of laws or juris doctor degree or
their equivalent or higher degrees. A full
course of study means the satisfactory com-
pletion of the requirements for the baccalau-
reate degree and the completion of at least
six additional semesters or the equivalent, in
an accredited law school. The standard for
determining sufficiency of any edncational re-
quirement, or of courses of study leading to
t}\e granting of the degrees allove mentioned,

shall be that fixed and recognized by the uni- '

versity of Kansas.

(b) Correspondence schools are not recog-
nized and applicants for admission to the har
will receive no credit for studies in such in-
stitutions.

(c) Proof of education. Diplomas show-
ing that the applicant has earned and holds a
baccalaureate degree and a bachelor of laws
or juris doctor degree from accredited col-
leges, universities or schools will be accepted
as prima facie evidence that he has complied
with all the requirements of rule 213 (a). A
certificate of graduation may be furnished in
lieu of such diploma.

(d) In the event it shall be deemed neces-
sary by the board, as a result of the number
of persons taking the examinations or by rea-
son of the absence of one or more members
of the board, the hoard of law examiners may
employ or otherwise obtain the services of one
or more members of the Kansas bar to assist
the board in the grading of bar examinations.
Compensation for any member so employed
shall be that agreed upon hetween such per-
son and the hoard, subiect to the prior ap-
nroval of the court, and shall be paid from the
hoard of law examiners’ fund. | Adopted by
the . supreme court May 4, 1973; amended
March 6 and June 7, 1974; effective upon pub-

%li_cntia&in the Kan. Reports.]

-Rule No. 214. Application costs. (1) Ex-
centing applicants under subdivision (2)
hereof, cach applicant shall pav to the clerk
of this court the sum of fifty dollars ($50.00)
as costs of the proceedings for admission to
the bar. If the board of Jaw examiners, after
investigation, is of the opinion the applicant
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was impliedly repealed by section of the
uniform business corporations act provid-
ing that all acts or parts of acts inconsist-
ent therewith were repealed, in view of
provisions of act for cumulative voting.

Rem.Rev.Stat. §% 3803—2R%, 3803—02, 3812;
Const. art. 12, § 1.

3. Corporations C=18
The charter of a corporation of arti-

101 PACIFIC REPORTER, 24 RERIES ., - oo oo

8. Corporations S=28Y!)

Provision of the Uniform’ Business
Corporation  Act authorizing cumulative
voting for clection of dircctors was not ap-
plicable to clection for directors in corpo-
ration. which was incorporated prior to
the enactment of the act, and the hy-laws
and the articles of incarporation of which
pravided for straight voting, and therefore
majority stockholders were not divested of

cles incorporation constitute contr; d , .
of p ACLS _ heir vested right to elect all directors of

having a fourfold character, cnnsisting of
a contract between the state and the corpo-
ration, between the state and the stock-
holders, between the corporation and the
stockholders, and between the stockhold-

crs themselves.

4. Corporations 143

The laws of the state in which a cor-
poration is organized, whether such laws
be of constitutional or statutory origin, cn-
ter into and become a part of the corpora-
tion's articles of incorporation.

§. Corporations €213, 18

The charter of a corporation organ-
ized under general law consists of its arti-
cles of incorporation, the existing state

the corporation by the straight voting
method. ~ Rem.Rev.Stat,  §§ 3803-28(3),
JR03—63.

9. Constitutional law €128
Corporations C=>40
{ state may not pass laws altering or
amending charters of corpurations in such
a way that will chapge their fundamenta)

“gharacter or impair the objeat of the grang

or rights vested thercunder, or in such §
¥y # will impair the contractual relas
s or rights of stockholders among
sb_cmscl\-cs or existing bepween them and

the corporatiqp.

e—————

onstitution, the articular statute under . .
C ! P Appeal from Superior Court, Yakima

which the corporation was formed, and all
other general laws applicable thereto.

8. Statutes 2277 :
When the Legislature included in Uni-

form Business Corporation Act a scction
constituting a saving clause, conclusive pre-
sumption obtained that the Legislature de-

liberately intended to incarporate  the

clause, and that it had some purpasc in

mind in adopting the clausc. Rem.Rev.Stat.
§§ 3803—28, subd. 3, 3803—063.

7. Corporations &o283(1)

Right of stockholder to vote for direc-
tor of corporation was a valuable “vested
property right” arising out of the contract
of incorporation, and was thercfore a right
saved and protected by saving clause of
the Uniform DBusiness Corporation  Act,
and was not impaired or affected by provi-
sions of the act providing for voting of
shares of stock cumulatively, Rem.Rev.
Stat. §§ 3803—28(3), asN3—Ad. .

See Words and Phrases, Pormunent

Edition, for sil otber definitlons  of
“yvested Property Right".

ATTACHMENT EXHIBIT # 41.

County; Jay \Whitficld, Judge.

Suit by the State of Washington, on the
relation of \Walter V. Swanson and others,
against Ben Perham, Sr., and others to
compel recognition of the relators’ right of
cumulative voting.  From a judgment for
the defendants, the plaintiffs appeal.

Judgment affirmed.

\WValter V. Swanson, of Yakimna, for ap-
pellants.

Grady & Grady and Gavin & Robinson,
all of Yakima, for respondents.

STEINERT, Justice,

The basic question presented to us for
decision is this: Are stockholders of a pri-
vate corporation, organized under the Gen-
cral Business Corporation Act in 1919, the
by-laws of which corporation provide for
straight voting of stock, cntitled, solely by
virtue of the adoption of the Uniform
Business Corporation Act of 1933, Rem.
Rev.Siat. § 3813—1 ct scq., to vote their

stock cumulatively, over the ohjection of

- e e b aes
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FRAMKLIN DEE WILLIAMG . '™
3212 S.W. Eveningside Drively 31.

Topeka, Kansas 66614 q 9 555“.32

(913) 272-5392 Ngy

November 6,1992

OFFICES OF: Secretary of State of Kansas FAX 91

Re:

c/o John Reinhart and

Joe De La Torre

Capitol Building

Topeka, Kansas 66612 ; and

Office of Shawnee County Elections FAX 913-266-0299

911 S.W. 37th
Topeka, Kansas 66611

Continued Objections to any implied count of
illegal votes while disregarding the legal
Petitioned or writein votes until Objection
hearing noticed, held and determined do to
Vacant Offices of Kansas Senate, Legislature
and courts; and where General Election had
alleged Constitutional amendment Questions:

To Whom It Méy Concern:

FlLEDL
SRR %o

BILL GRAVES

TTTERY OF STATE

This is an Objection continuing and ongoing that follows other

previously su
noticed, hear

This comes to you ¢n behalf

on each General Election day.

Each being pursuant to K.S.A.

the Shawnee County E
and was told they were still out on lunch break.

the names of the Objection canvassers so as to e
actions and/or positive inactions.

bmitted and acknowledged Objections not yet to datd
d or determined according to constitution or law.

[

of Franklin Dee Williams and all
parties simularly situated, under the U.S. Constitution as well
as Kansas Constitution and Statutes in place as they were or now

25-308a and/or 208 Objection, and

as you know I appeared at 2:30 p.m. today at the above address of
lection Office to review the supposed canvas

I am seeking

stablish positive
Statutory language is clear

as to who makes up the Objection Board under the facts and
circumstances in this for proper resolve.’

cc:

Sincerely,

“—~Franklin Dee Williams

Individually and Off
Melvin L. Johnson

pDavid Horn
Others

>

icially

~ /ZM/’/Z/Z& ’%@@ 2 ¢ Hpoo—
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Art IV, §3,cl 2, n 6

Reguintions of teaflic on highways within
Racky Mountain National Park were authorized.
Robbins v United States (1922, CAB Colo) 284 F
39.

Regulation of Secretary of Agriculinre autho-
jizing impounding and sale of livestack found to
be trespassing on national forests was propes
exercise of powers conferred upon Sccretary of
Agriculture by Constitution. McVay v United

States (1973, CAS La) 4R F2d 615,

7. Power over adjacent non-federal fands

Congress has power 1o prohibit building of
fires near timber on public domain, though fire is
made on private land. United States v Aord
(1927) 274 US 264, 71 L Fd 1010, 475 (1 597.

Congress has power 1o exercise reguiatory
control over campers whose campsite was lo-
cated on state lands surrounded by national
forests since United States has pawer to regulate
conduct on nonfederal land when reasonably
necessary 1o protect adjacent federal property or
navigable waters. United States v {indsey (1979,
CA9 lLdaho) 595 F2d S.

Under its authority to pratect public land,
Congiess’ power must extend 1o regulation of
conduct on or off public lamd that woukd
threaten designated  puipose of fedesal lands;
Cangress has power 1o dedicate fedcral land for
particular purposes and as necessary incident of
that power, Congress must have ahility to ensure
that these lands are protected against intcifer-
ence with their intended purposes Minnesota by
Alexander v Block (1981, CAR Minn) 660 F2d
1240, cert den 455 US 1007, 71 L. Fd 2d RIS,
102'S Ct 1645.

United States forest ranger had authority 1o
conduct compliance inspection on defendant’s
non federal claim and areest defendant fon viola-
tion of statute and regulation prohibiting inter-
ference with any forest officer engaged in perfor-
mance of his official dutics in protection of
National Forest System (16 USCS § SS1 and 16
CFR §261.3(a)) since officer’s compliance in-
spection was neceessary to insure that practices
on defendant’s chim did not pose firte or health
rick 1o adjacent federal land. United States v
Arbo (1982, CA9 Cal) 691 F2d R62.

8. Government of territaries, genceally

While. under treaty with Spain, ceding Florida
to United States, its inhabitante enjoyed privi-
lcges, rights, and immunitics of citizens, prior to
time it hecame state, it 1emained testitory, gove
erned by virtne of Art IV, § %, cl 2, of Constitu-
tion. Ametican Ins. Co v 356 Bales of Cotton
(1828) 26 US 511, 7 1. Fd 742,

Civil government in Californin was formed as
excrcite of heiligrrent right over conguered terti-

110
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tory, and was vightfully continued nlicr peace
was made with Megico, until Congress legishated
otherwise under At 1V, § 3, cl 2. Cross v
Harrison (I1RS4) §7 US 164, 14 1. Fd R89.

Government of tersitoties belongs primarily to
Congress and secondarily to such agencies as
Congsess may establish for that purpose. Snow v
United States (1873) 85 US 317, 21 L. Fd 784,

Tertitorics are but political subdivisions of
outlying dewminion of United States, and Con-
gress sy lcgisiate for them as siates do for their
respective  municipal arganizations.  National
Bank v County of Yankion (1880) 101 US 129,
25 I Fd 1016,

In ordaining government for territories and
people wha inhabit them, all discretion which
helongs to legislative power ix vested in Con-
gress. Murphy v Ramsey (IRRS) 114 LIS 15,29 L
Fd 47, 58 Ct 741

Power of Congress to organize tertitorial gov-
ernments and make laws for inhabitants arises,
not so much from Art 1V, §3, ¢l 2, as from
ownciship of country in which territories are,
and sight of exclisive sovereignly which must
exist in national government and can be found
nowhere clse. United States v Kagamna (18R6)
11R US V75, WO 1. Ed 228, 6 S Ct 1109,

Congrese has plenary legislative power over
tesritories and their inhabitants. Boyd v Ne-
hraskn (1892) 143 US 138, 36 1. Ed 103, 12 St
s

Congress has entire dominion and sovereignty,
national and municipal, federal and state, over
sercitosies of United States. United  States v
Mehillan (1R97) 165 US SO4. 41 1 Ed 8R0S, 17 S
e Xos

In terditory, legislature  has legislative
poner etcept as limited by of
Uhiited States and organic act and laws of Con-
gress appertaining thereto Walker v New Mex-
ico & § P. R Co (1897) 165 US 93, 41 L Ed
RV1, 17 S Ct 421,

Congress has o
honds issued in aick of a railroad in territory,
ahere their only defect was that they had been
issned in evcess of powers conferred upon terri-
torial municipalitics by act of Congress Utter v
Franklin (1R99) 172 US 416, 43 1. Fd 498,19 S
1 183

In tenitories of United States, Congress has
entire dominion and sovereignty, national and
tocal, federal and state, has full legislative power
over all subjects upon which legislatire of sfate
wight legislate within state, and may, at its
discretion, infrast that power to fegiclative as-
sembly of tertitory. Simms v Simums (1899) 175
US 162, 44 1. Bd 115,20 S CL SR

Power over territories is vested in Congiess
without fimitation, and  this power has heen

all

Constitution

hower validate  municipal
}

I hereby certify that this page 110 of UNITED STATES CODE SERVICE
Lawyer Edition Constitution Article IV, Section 3, ¢l 2, n 6 is
an accurate reproduction of the copy held in this Washburn Law
School Library and that I am the Librarian herein as dated and
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U.S. TERRITORY OR PROPERTY

considered foundation  upon  which territorial
governmceuts rest where Constitution hav been
once formally extended by Congicss o testito-
ries, neither Congress nor testitonial legislature
can enact laws inconsistent therewith. Dosnes v
Bidwell (1901) 182 US 244, 45 L. Fd 1088, 21 S
Ct 770.

Guovernmental powers of Congress over tersi-
tory and its inhabitants are exclusive and para-
mount, there being no festiictions upon exercise
of that power, cxcept such av are imposed by
supreme law of land. Oklahoma v Alchison, T.
& S. F. R. Co. (1911) 220 US 277, 33 1. Ed 4635,
S Cradd

frection of Jocal legislatue in tertitory and
grant of legislative powers do not deprive Con-
giess of power to legislate for tertitory of abro-
gate existing congiessional legistation in force
thercin, Asintic Petrolenm Co. v Jusulac Collee-
tor of Customs (1936) 297 US 666, 80 1. Ld 967,
56 S Ct 651.

In gemeral, guarantics of Constitution,
they are limitations vpon exeicise ol exceutive
and legislative power over insular  possessions,
extend to them only as Congress, in excrcise of
its legislative power over tersitony belonging (o
United States, has made those gharantics apphi-
cable. Tlooven & Allison Co v Fvaft (1915) 324
US 652, 89 L Fd 1252, 68 S C1 870, reh den 329
IS R92, 89 L. Fd 2004, 65 S Ct 1198 and (ovild
on other grouds Limbach v Hlonven & Allison
Co., 466 US 351, 80 L Ed 24 156, 104 5§ €t
1837).

Under Article 1V, §3, ¢l 2, of Constitution,
Congress has plenary  power ovee territories
Disteict of Columbia v Caiter (197Y) 409 US
418, 34 L Fd 2d 613, 93 S Ct 602, 1ch den 410
us 959, 38 1. Fd 2d 694, 93 S Ct 1411 and
(superseded by statute as stated in Hobson v
Wilson, 237 App DC 219, 737 F2d L, cat den
(US) &S L Fd 24 142, 105 § O 1841 nand
(disagreed with Hassicon v KVA T Food Man:
agement, Jnc (CA4 Va) 766 20 155 and
(superseded by statute as ctated in Brown v
United States, 239 App DO 345, 742 F2d 1498,
cert den (US) BS . Fd 24 509, S S CL21sy

provisians

save As

Congress may make constitutional
applicable to territories in which they nouid not
atherwise be controlling, and hecanse Emitation
on application of Federal Constitution in snine
corpotated territories is hased in part on need to
preserve Congress” ahility to govern such posees
sions, and may be averruled by Congress, legisia-
tive defermination that constitutional provision
practically and beneficially may be implemented
in tesritory is entitled to great weight. Torres v

Art 1V, §3,¢12,n9

United States, and Congress has full power 10
make all necdful 1ules and regnlations respecting
it, subject anly to such constitutionnl restiictions
s are applicable to situation; constitutional re-
ctriction of power of Congress tn pass ex post
facto Inws (At 1, § 9) is applicable generally to
pewer of Congeess to legisiate for territories, but
Congress is not fettered by Commerce Clause
(At 1, §8, ct 1) in its power to fegisiate for
Puesto Rico. Cases v United States (1942, CAl
Puerto Rico) 131 F2d 916, cert den 119 US 770,
R7 1. Ed 1718, 63 S Ct 1431, tch den 324 US
889, R9 [. Fd 1417, 65 S C1 1010 and (disngreed
with United States v Isaacs (A9 Wash) 539
IF2d 6R6)

Although Osganic Act does not contain spe-
cific defegation of pawer of eminent domain, that
power, as one charncteristically g(wcmmculnl
and not dependent npon specific grant, is by that
act vested in Puerto Rican legiclature, but legis-
Iative power in this respect is not unlimited.
Puctta Rico v Fastern Sugar Associntes (1946,
CA1 Puerto Rico) 156 1°2d 116, cert den 329 US
772,91 L. Fd 664, 673 Ct 190,

Commerce Clause of Constitution (Adt 1. § 8,
el 1) has no effect upon Puetio Rico cither as
grant of federal power or as lhnitation upon state
power: it adds nothing 10 cmnplchcn«ive power
given 1o Congress by At IV, § 1, el 2: it does
not limit tenitorial action, since Congrese al-
ready has power o Jimit such action to any
extent it chooses, even {0 extent of anmulling
local  iegisiation Buscaglia v Hallester (1947,
CAl Pucito Rico) 162 F2d R0S, cert den 332 US
Ri6, 92 1. Fd 3, 6R S Ct 154

Under Arsticle 4, § 3, Clause 2, Congress has
poner to lcgislate directly for Guam, or o
establish government for Guam subject 10 con-
gressional control, and thus, Guam ha< no nler-
ent right te govern iteclf. Guam v Okada (1982,
CA9 Guam) 694 F2d 65, amd other
graownnds, 1ch den (CA9) T1S IF2d 1347, cent den
(US)RY 1L Fd 2 167, 108 S Ct 441

o

9. — Courts; Judicial procecdings

Congress may ditectly define jurisdiction of
tenriteorial conits or delegate requisite authority
for that purpase to Ierritoginl government 1.cit
encdonfer v Webh (1RSR) 61 1S 176, 15 L Fd
R91

ertitorial government is entitely crention of
Congress, and its judicial tribunals exest all their
powers by authodity of United States; when
territonial povermment enacte and enfarces crimi-
nal fnws to govern its inhabitants, it is not acting

Puerto Rico (1979) 442 US 468, 61 1. Fud 2d 1, acindependent political comvnunity, but as
99 S Ct 2425. ageney of federal government. Uinited States v
Although Puerto Rico is completely organired Wieeler (197R) 435 US ML 55 1 Fd 24 303, 98
territory, it is nol ferritory incorpmated into R ¢ 1079
11t
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1266 Fla.

So.2d 280 (Fla. 2d DCA 1959) ], forfeiture
of a $1,600 deposit on a $10,440 contract
could be tolerated. However, in Hook .
Bomay, 320 F.2d 536 [(6th Cir.1963) ],
loas of a $30,000 deposit on a $95,000
contract was found unconscionable. In
the case at bar the contract was for
$173,800, and the deposit ($7,200) was
only slightly more than 4% of that sum.
Thus, based upon precedent the amount
is not shocking to ‘“the court’s con-
science.”
317 So.2d at 870. See also McNorton .
Pan American Bank of Orlando, 387
So.2d 898 (F1a. 5th DCA 1980), petition for
review denied, 392 So.2d 1377 (Fla.1981)
(retention of fifty percent of the purchase
price paid as a deposit was sufficiently
shocking to state a cause of action for its
recovery).

(4] In the present case the Berndts de-
posited an initial amount of $10,000. While
this would appear to have been a reason-
able amount subject to forfeiture under
paragraph 19, the seller’s reservation to
retain this amount plus all subsequent de-
posits by the Berndts made the forfeiture
provision unreasonable. Bieberstein ended
up retaining over fifty-five percent of the
purchase price which had been deposited by
the buyér. We hold that under these cir-
cumstances the forfeiture was unconsciona-
ble.

Accordingly, we reverse the award of
damages and remand with directions for
the trial court to entertain further plead-
ings and proof as to the actual damages
sustained by Bieberstein and enter judg-
ment in that amount. See Secrist v. Na-
tional Service Industries, Inc., 395 So.2d
1280 (Fla. 2d DCA 1981); South Florida
Regional Planning Council v. Board of
County Commissioners of Palm Beach
County, 372 So.2d 1142 (Fla. 4th DCA
1979), cert. denied, 385 802d 761 (Fla.
1980).

Affirmed in part, reversed in part and

remanded. .

SCHOONOVER, J., and BENTLEY, E.
RANDOLPH, Associate Judge, concur.

(CHMENT EXHIBIT # 45.

465 SOUTHERN REPORTER, 2d SERIES

Wayne COLLINS, Appeliant,
v.
STATE of Florida, Appellee,
No. 84-243.

District Court of Appenl of Florida,
Second District.

Feb. 22, 1985.
Rehearing Denied March 28, 1986.

Defendant was convicted in the Circuit
Court of Collier County, Ted H. Brousseau,
J., for trafficking in marijuana, and defend-
ant appealed. The District Court of Ap-
peal, Ryder, CJ., held that: (1) failure of
police officer to swear to truth of support-
ing affidvait invalidated search warrant,
and (2) officer's good faith belief that his
obligation to tell truth to judge was a suffi-
cient oath did not prevent operation of ex-
clusionary rule.

Reversed and remanded.
i

\
1. Oath &6
The key to a valid oath is that perjury
will lie for its falsity.

2. Oath &8

A valid oath must be an unequivocal
act in the presence of an officer authorized
to administer oaths by which declarant
knowingly attests the truth of a statement
and assumes the obligations of an oath.

3. Perjury ¢=10

It {s essential to the offense of perjury
that ‘statement considered perjurious was
given under an oath actually administered.

4. Oath &1}

Police officer’s answer to judge’s ques-
tions about contents of affidavit submitted
with request for search warrant and about
reliability of informant constituted a mere
assertion of truth, not an “oath.”

See publication Words and Phrases
for other judicial constructions and
definitlons.

325§
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AN 1 4 1991

BILL GRAVES AFFIDAVIT oS
$ECRETARY OF STATE A 5\
STATE OF KANSAS ) N €5
. v bt
) ss: . G Cf \
COUNTY OF SHAWNEE ) ‘\ gﬂi?ﬁgkp”
CSgo*
S “

I, Franklin Dee Williams being first swor® upon oath

state:

That I, Franklin Dee Williams with David Horn (filed
Objections and Appended Affidavits after the General
Election 1986 of which I also filed the oath of Office with
the same said Office shortly after the election on the
grounds that the write-ins were the only validly cast votes

by the only validly Qualified Electors.

That I, Franklin Dee Williams gives this Affidavit of my
own free will and without any mental reservation and that
the following is my sworn oath do to the fact that record
evidence shows that the Democratic and Republican parties
are shown not to have held the Constitutional and Statutory
m;ndate ~ifoz‘ the Platform Committee meetings and the
Certified document provided me earlier showsl that they

remain without any valid petition for re-enstatement to

date.

That I, Franklin Dee Williams has reason to believe and
that I do believe that Article 15 Section 14 -of the

Constitution of the State

J = SF P

DATED

of Kangasg equires and has
,19 S O

FRANKLIN DEE WILLI



AFFIDAVIT OF FRANKLIN DEE WILLIAMS Continued Page 2 of 4.
required all state officers before entering upon their
respective duties to take and subscribe an ocath or
affirmation to support the constitution of the United States
and of this state, and to faithfully discharge the duties of
their respective offices, as I have earlier done as above
stated, and is quoted as follows:

Section 14 of Artical 15 as follows:

"( 14, Oaths of state officers. All state officers
before enteringt upon their respective duties shall
take and subscribe an oath or affirmation to support
the constitution of this state, and faithfully to
discharge the duties of their respective offices."

That as follows:

"K.S5.A. 54-106 provides for the Form of Oath to be taken
by officer, whether they be elected or appointed under
any law of the state of Kansas shall, before entering
upon the duties of their respective offices, take and
subscribe an oath or affirmation, as follows:"

"I do solemnly swear [or affirm, as the case may be ]
that T will support the constitution of the United States
and the constitution of the state of Kansas, and faith-
fully discharge the duties of » So help me
God.™

That I, Franklin Dee Williams has reason to believe and
that he does believe that any of the so-called oaths of
office allegedly filed with the office of the Kansas
Secretary of State, are invalid and further violate K.S.A.
54-105 et seq. .

S 2

DATED FRANKLIN DEE WILLIAMS

G

: JAN 1 4 1999

BILL GRAVES
SECRETARY OF STATE

LR
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JAN 14 199

AFFIDAVIT OF FRANKLIN DEE WILLIAMS Continued Page %ﬂfl 4 R}:\VES

R~ W

N O
That I, Franklin Dee Williams do herein takeSESRE "Rave
subscribed this Oath of Office of Kansas Attorney General

for all of the above reasons and more not herein stated.

"I FRANKLIN DEE WILLIAMS do solemnly swear that I will

support the constitution of the United States and the
constitution of the state of Kansas, and faithfully

discharge the duties of Kansas Attorney General, So help me

God."

FRANKLIN DEE WILLI
Subscribed and sworn to before me this day of January,

1991. e

e

Cf a7 N/, /22222;;\

] NOTARY PUBLIC

' REBECCA M. WILSON |
Notary Public . State of Kaneas
(Sl My Appt. Explres G- ) ( q

My Commission Expires:

Q“&(:GIA

That I, Franklin Dee Williams have discussed this subject
matter with Mr. John Wine of the so-called above office and
Mr. Sherman Parks Jr. as well as Mr. Bill Graves and the
relief that I have been seeking has been circumvented by one
Robert T. Stephan, John W. Campbell, ©Steve A. Schwarm,
Daniel P. Kolditz, Gene M. Olander, and ot r to numerlous

Syt ) 2, BR Yy, 2o

DATED FRANKLIN DEE WILLIAMS
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JAN 14 1991
AFFIDAVIT OF FRANKLIN DEE WILLIAMS Continued Page 4 of 4.
BILL GRAVYES

‘to mention at this time. 5ECRETARYCﬁ=STATE

That I, have had a conversation this last week with Mr.
Sherman Parks Jr. who said I may well be correct but they
disagree with me and that I must obtain an Order of mandamus
from some competent Court of Jurisdiction and signed by some
Judge with the power and authority to do so, even though he
(PARKS) acknowledged that K.S.A. 25-208a and K.S.A. 25-308
have not been declared unconstitutional, and I, Franklin Dee
Williams has reason to believe and that I do believe that
that is the very reason for the Statutes and for their
needed passage and that the records shows that section (c)
provided for and who had to consider the objection of the
failure to call, and comply with the statutory requirements
of the Party Platforms Committee so as to allow ballot

status.

That I, Franklin Dee Williams could not with due

diligence done a better job in the past nor can I now.

Further Affiant Saight Nau . /g;la:L

FRANKLIN DEE WILLIAMS

Subscribed and sworn to before me this /7(day of January,

(g il

NOTARY PUBLIC

My Commission Expires:

-9

REBECCA M. WILSON

Natary Public . State of Kansas

My Appr. Explres q. :!Ii '2
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26 Am Jur 2d ELECTIONS § 304

may issuc to compel the canvassers to reassemble and make a complete canvass
of all the returns.*  But it scems clear that a board will not be compelled to
reconvenc where the result of its recanvass would be a declaration of the
clection of a candidate not cligible for office under the constitution;® and if
the term of officc of the memhers of the canvassing board has expired and
others have succeeded to their offices, such former members cannot of course
he compelled to reassemble.®

Where precincet officers have in effect changed the result of an clection by
amending their original rcturn or certificate, the canvassing board may be
compelled to recanvass the votes based on the original returns, or to disregard
the sccond return and issuc a1 certificate of clection based on such original
returns.”

C. Crrrir1CATE OF FLECTION

§ 304. Generally.

The legislature has the power, within constitutional limitations, to provide
for the manner in which the result of an clection shall be determined and
declared and, where the legislature has so provided, the clection is not com-
pletc until the legislative mandate is obeyed.®  The dcclaratxon of the result
of an clection is an indispensable adjunct to the clection proccss The declara-
tion furnishes the only authentic evidence of what the choice is and by which
the person can know that he is entitled to the office, or the former incumbent
know that his term has expited.’®  Accordingly, prior to the declaration of
the results of the canvass, the incumbent of an office holding over remains
the de jurc as well as the de facto officer.!  But it has been held that the
wrongful failure of the duly authorized canvassers to issuc the declaration may

4. Hunt v Campbell, 19 Ariz 254, 169 P 96, 106 P2d 183; Gragg v Dudley, 143 Okla
596; State ex rel. Knott v Haskell, 72 Fla 281, 289 P 254; Green v Jones, 144 W Va
176, 72 So 651; Johnston v State, 128 Ind 276, 108 SE2d I, on rch 144 W Va 295, 110
16, 27 NE 422; Roscnéhal v State (Inm‘:\ss’crs, SFE2d 329.
50 Kan 129, 32 P 129; State cx rel. Hudson An clection is not deemed to be complete
v Pigott, 97 M.i” 599, 54 ,SO 257: r”‘["c X ntil the result is determined and declared.
rel. Daley v Rice, 129 NY 449, 29 NE 355, guate ex rel. Morris v Bulkeley, 61 Conn
Curtis v State, 163 Tenn 220, 13 SW2d 287 23 A 186; State ex rel. Wulf v McGrath,
391; Holdermann v Schane, 56 W Va 11, 48 {11 Mont 96, 106 P2d 183; Gragg v Dudley,
SE 512. 143 Okla 281 289 P 254; O'Neil v State, 185
Tenn 534, 206 sSwad 780 State ex rel. Thorp
5. People ex rel. Sherwood v State Can- Devin, 26 Wash 2d 333 173 P2d 994;

vassers, 129 NY 360, 29 NE 345. Daughcrty v Mabscott, 131 W Va 500, 48
SE2d 342. .

6. State ex rel. Stranahan v Statc Can-

vassers, 32 Mont 13, 79 P 402; Holdrimann 10. The courts can take judicial notice of

v Schane, 56 W Va 11, 48 SE 512. the fact of an clection, but generally not of

the result thereol.  State ex rel. Morris v
7. Hopkins v Waycross, 160 Ga 217, 127 Bulkeley, 61 Conn 287, 23 A 186. But sec
SE 862; Roemer v Detroit Board nf Can-  Jay v O'Donnell, 178 Ind 282, 98 NE 349,
vassers, 90 Mich 27, 51 NW 267; McKinney 1o rffect that court can JUdlCla"Y notice rcsult
v Peers, 91 Va 684, 22 SE 506. of local option clection.

Annotation: 168 ALR 837, 11. State ex rel. Morris v Bulkeley, 61 Conn

8. State ex rel. Thorp v Devin, 26 Wash 2d 287, 23 A 186; O'Neil v State, 185 Tenn

333, 173 P2d 994. 534, 206 SW2d 780. See Pusric OFFICERS
' axp Emprovees (lst ed §§ 161-164).

9. State ex rel. Wulf v McGrath, 111 Mont

127
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FRANKLIN DEE WILLIAMS

6024 S.W. 25th Street
Topeka, Kansas 66614
(913) 272-5392 September 7, 1990

N

- FILE

Clerk of the Supreme Court

Appellate Court Clerk SEP 71
Kansas Judicial Center 990
301 W. 10th Street LEWIS '
Topeka, Kansas 66612-1507 . E qumg'm%ﬁgm

Re: All Orders from the Court of Appeals of kaﬁéaa:
Case No. 89-64537-A & 89-64537-AS8 & 89-63765-S
85-57820-A & 85-57820-AS:

Dear Clerk:

I am requesting for you to provide all orders in the above
.actions provided from your office and will need them for

attachment, for appeal.

Please be Advised that I will be personally delivering this
request and that I do offer to pay for the same at the time

.of delivery.

. ‘I am alaé asking for the same at your earliest convience all
orders 85-57820-A & 85-57820-AS and will be offering to pay
at the same time as ‘above.

Thanking You In Advancé
"I AM"

Respectfully.Yours,.

FRANKLIN DEE WILLIAMS
individually and pro se

Clerk Supreme Court of the United States
vRansas Territorial Agricultural Society Board"

Others.

ccC:

P.6. I am alaa requeating aopiéa aof the Doaket gheets
and likewise I R’m RAleao offering to pay at thia time.

W

" FRANK"
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: (date -
OFFICE OF JUDICIAL ADMINISTRATION
\\, REQUEST FOR RECORD INSPECTION OR FOR A CoPY

(TO BE COMPLETED BY REQUESTER)

NAME: Fﬁﬁﬂ}(/fﬂ/ .De(:' )J)o)) TAMS (Requester)
oy S.of. 5™ cfoaat (Street)
‘7a'atL64; A/AnLAS 41(4# (City, State, Zip)

I certify that I do not intend to, and will not: (1) Use any list of names or addresses
contained in or derived from the records or information requested for the purpose of -
selling or offering for sale any property or service to any person listed or to any '
person who resides at any address listed; or (2) sell, give or otherwise make available
to any person any list of names or addresses contained in or derived from the records or
information for the purpose of allowing that person to sell or offer for sale any
property or service to any person listed or to any person who resides at any address

listed. IZV//
©
SIGNATUR o \.—QL oZZMa—-/ T

RECORD SOUGHT: Please provide as specific a description as possible of the record you
desire to inspect or for which you request a copy. Include record titles and dates, if

possible.

| Esa: JeMee doied Sepf. 950
— ;
2. Copl£S proysdel thet duts gL J

3.

No. of Copies Degired

CHARGES: A charge for providing access to public records is authorized by state law and
has been established by the State Supreme Court. Charges are set to compensate for the
actual costs incurred in honering your request. The fee schedule established for the
Office of Judicial Administration is posted in the office. The charge for access to or
copies of the record (s) you have requested is estimated at $ .

Prepayment of the above amount is required.

————----—_o-——---—--_..-_.—..-..-_..-..—_—..—-_-._--__--—--_....-_

(TO BE COMPLETED BY RECORD CUSTODIAN)

- - . = - > = e

Time of Request:

(date) (time) (person receiving request)
Records Provided:
(date) (time) (person providing record)
Staff Time Involved: hours, minutes for a charge of $

Charge for Copies Made:

Total Charges:

OR

$
$
Amount Remaining Due: $
Refund of Prepaymgnt: $

=Ny



FRANKLIN DEE WILLIAMS RENEIVED
{_ 6024 S.W. 25th Street . “ X
‘ Topeka, Kansas A 66614 ' SEP|3 J 26 P¥ SU
(913) 272-5392 September 13, 1990 - LEW G

CLERX APPELLATE GOURT:
Clerk of the Supreme Court :
Appellate Court Clerk
Kansas Judicial Center
301 W. 10th Street '
Topeka, Kansas 66612-1507

Re: Letter of September 7, 1990

and appearance at the Appellate
Court Clerks Office Sept. 10, 1990,
and refusal to provide document for

_ request to inspect until the latter
and latter without form number and the
lack of any statutory authority for
such untimely belated request.

Dear Clerk:

Please find enclosed and attached a copy of my September 7,
1990 1letter request and accept this as to confirm my
appearance at your office September 10, 1990 to pick up the
requested documents and review file, and that James
‘ Pritchard provided me with a paper purported to be a form
K«Q without any number or statutory designation and ask that I
only take such with me as I was leaving.

Please also accept .this as to confirm my oonversation with
Mr. Pritchard that the files and Orders that I requested in
part were to have been taken to or turned over to the
Historical Society, in Appeal No. 85-57820-A & 85-57820-AS
when it is not known of any statute that provided for such
and that I have gone to. the Higstorical Society and failed to
be provided such doocuments or Copies upon written request,
and that I further did not find such.

Please further find that I am seeking from you in writing
that which you intend to provided me and separately that
which you may oclaim not to be able to provided me and as
good as an explaination as to why you will not timely be
able to provide me such copies as requested.

This is to also confirm that no amount has been estimated to
me as to the cost on either of the‘occasions that I have
appeared at your office on September 7 or 10 1990 nor on

earlier occasions.
Sincerely, ;2L//
52 égé !;i och

" FRANKLIN DEE WILLIAMS
- . individually and pro se,

go: Clerk of the Supreme Court of the United States; and
Byron R. White Justice of same
Others

/3-Ca2



SINTMENT AS DEPUTY

STATE OF KANSAS, - Shawnee ——— —————_Courty, ss.

[' ___E_‘ T . “\J.im“ Chaffe_e_.; Of ihawnee

. =r

Trank Willioms

Coenty, Fansas, do hereby appoin®-- my true and lawful

seputy, fo do and perform any and all tiwiul acts pertaining to the office of Specisl Deputy {SP) . .
SO e o—0f 33id Countv. .

M OWITINESS WHEREOF. | have hersunio set my hand and affixed the official seal of my office,

this— 43th  day of_Januery . 1921
v AV AX (s

Signed, —— .3 ~.l_.}»:_~.~ig.ﬁ>‘;.7 T S

oL
Sheriff L

OATA
. 7
STAIE OF KANBGAS, nawnee __Counry, ss.

| .__Frark Wi'liams . do solemnly swear that | will supnort the Con-

stitution ard laws of the United States and the Ceastitution ard laws cf the State of Kansas, and faiiritlly and to

- £ \
ihe best of my ability discharge the duties devolving upon me as Deputy Special Jepuly _i—SPJ e
of said County. | further swear Ler-a#ea) that | do not advocate, nor win | a member of any political party or
organization that advocates the overthrow of the government of the United States or of the state by force or
violence; and that during such time as | am an officer or employee, | will not advocate nor become a member
st any golitical party or organization that advocafes the overthrow of the governmert of the United States or
s !

of *his state by force or violence. So help me God.” * A / / v, e
Signed, /)? ’ ‘/bg g e
A 1 . ) st . N
Subscribed in my presence and swor fo before me, fhis— STN gy of 23NUAPY , 1902

T N N S \iropoe 2 V0
« r )
; ‘ AT

CERTIFICATION

¢ a N \\\_,\ ™ [ J

~

STATZ OF KANSAS )
: } s
COUN.Y CF SAAWNEE )

i e

I, Patsy A. McDonald, County Clerk of Shawnee County, Kansas,
do hereby certifyv that the above is a true and correct copy of the
Appointment of Deputy of Frank Wil_iams on January 15, 1971 as on
file in the office of the Shawnee County Clerk.

WITNESS MY HAND and OFFICIAL SEAL this 1Cth day of April, 1992.

74224;4f7?ﬁué;%4uu9{/

Patsy A/ McDonald, County Clerk

{ SEAL)

) 3-43
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LAWS REPEALED. [Cur. 89.

16
b

ing Oths and Prescribing the Forms oE Oaths of Office,”” ap-
proved February 12, 1858 ; “An Act to provide for Recording
Contracts relating to L‘mds and for other purpuses,” approvedl
February 12 ]808 «An Act cstablishing the office of County
Treasurer, md prescribing the dutics thcrcof Jpprm'ed Teh-
ruary 12, 1858 ; *“An Act to cnable Trustees ‘to receive Lands
and Donations, aml convey the same for the use of Schaols,
Churches, Religious Societies, Masonic and Odd Fellows Lodzes,
Sons and Daughters of Temperance, and for the construction of
Cemeterics, Louses of Worship and other Buildings therein mncn-
tioned,”” approved February 6, 1858.  All other acts inconsis-
tent with, or supplied by acts pJSscd at the present session of tiw
Leoxﬂlature arc hercby repealed.

Sge. 4. If the ““Act to Establish a code of Civil Procedure,”
introduced at the present session, revised and amended by the
- codifying commissioners, should fail to become a law, the ““Act

to Establish a Code of Civil Procedure,” approved I'ebruary 12,
-185%, shall remain in full force and effect.

Sge. 5. 10 any other act submitted by the codifying commis-
sioners, bearing substantially the same title as any one hereinhe-
fore cnumerated, as being repealed by this act, should fail to
become a law, such act, so enumerated a3 being repealed, shall
remain in full force unless otherwise supplied or cexpressly re-
pealed. ‘

Sen.
with vested rights, but such rights shall be and remain
as if this act had never been passed.

Sec. 7. This act, except scetion six, shall take effect and be m
force from and after the first day of June next; section six shall
take cffect ilnmediately.

Qivil procedure.

Provision foreon-
vnuing suchlaws
as fail to be pro-
vided for by pew
a0Ns.

This act shall not be construed to affect or interfere
as seeure

Not to interfere
with vested rights

A. LARZALERE,
Speaker of the House of Representatives.
C. W. BABCOCK,
President of the Council.
Approved February 11, 1859.
S. MEDARY,
Governor.
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CONSTITUTIONS VOLUME

Kansas Statutes Annotated

CONTAINING
TiHeE ORCANIC ACT; THE ACT FOR ADMISSION; THE CONsTITUTION OF KANSAS;
THE DECLAKATION OF INDEPENDENCE; THE CONSTITUTION OF THE UNITED STATES;
AND THE COMPARATIVE TABLE OF SECTIONS
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Office of Recisur of Statutes of Kansas
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UNDER AUTHOREEY OF
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reproductions of the copies held in this Washburn Law
School Library and that I am the Librarian herein as
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EXECUTIVE

ART. 1, § 6

council not violative of separation of powers doctrine.

State, ex rel., v. Bennett, 222 K. 12, 17, 564 P.2d 1281,

8 4. Reports to governor. The governor
may require information in writing from the
officers of the executive department, upon any
subject relating to their respective duties. The
officers of the executive department, and of all
public state institutions, shall, at least ten days
preceding each regular session of the legisla-
ture, severally report to the governor, who
shall transmit such reports to the legislature.

History: Adopted by convention, July 29,
1859; ratified by electors, Oct. 4, 1859; L.
1861, p. 50; L. 1972, ch. 390, § 1; Nov. 7,
1972.

Revisor's Note:

Provision for reports by officers to governor appeared
in § 16, prior to 1972 revision of article.
Research und Practice Aids:

States &= 4l.

Hatcher's Digest, Attorney General §§ 1, 2.

C.J.5. States §§ 60, 74.

Attorney General’s Opinions:

Dept. of administration; inclusion of state agencies’

budget requests in governor's budget report. 82-20.
CASE ANNOTATIONS

1. Governor may require attorney general to examine
witnesses under prohibitory law. The State, ex vl v
Dawson, 86 K. 180, 187, 119 P. 360.

2. Mentioned; 1972 amendment to article held properly
submitted and adopted. Van Sickle v, Shunahan, 212 K.
426, 430, 511 P.2d 223.

§ 5. Governor’s duties for legislature;
messages; special sessions; adjournment. The
governor may, on extraordinary occasions, call
the legislature into special session by procla-
mation; and shall call the legislature into spe-
cial session, upon petition signed by at leust
two-thirds of the members elected to each
house. At every session of the legislature the
governor shall communicate in writing infor-
mation in reference to the condition of the
state, and reconunend such measures as he
deems expedient. In case of disagreement be-
tween the two houses in respect of the time
of adjournment, the governor may adjourn the
legislature to such time as he deems proper,
not beyond its next regular session.

History: Adopted by convention, July 29,
1859; ratified by electors, Oct. 4, 1859; L.
1861, p. 50, L. 1972, ch. 390, § 1; Nov. T,
1972.

Revisor's Note:

Provision for adjournment in case of disagrcement be-
tween houses prior to 1972, appeared in § 6 of this artivle.

45

Cross References to Related Sections:

Adjournment for more than two days; consent of other
house required, sce Kans. Const. Art. 2, § 8.

Legislative petition for special session, sce 46-1401 et
seq.

Messages and reports to legislature, see 75-102, 75-3721.

Record of petitions for special sessions maintained, see
75-104.

Research and Practice Aids:

States ¢ 41,

flatcher's Digest, Coustitutional Law, § 20; States 8§
14 to 16.

C.J.S. States §§ 60, 74.

Attorney General's Opinions:

There is uo limitation on subject matter to be dealt with
at special session. 87-92.

CASE ANNOTATIONS

1. Governor must unccessarily decide which body con-
stitutes house. (Dissenting opinion.) In re Gunn, Peti-
tioner, 50 K. 155, 250, 32 P. 470.

2. Legislation demanded respecting freight rates, au-
thorized governor to convene legislature. Farrelly v. Cole,
60 K. 356, 362, 366, 370, 56 P. 492.

3 Mentioned, legislature at budget session has no
power to appoiat interim investigating committee. State,
ex rel.. v. Anderson, 150 K. 120, 123, 126, 299 P.2d 1078.

4. Finance council and emergency fund laws (75-3708
to 75-3714) not encroachient on power of executive. State,
ex rel, v. Fadely, 180 K. 652, 667, 676, 686, 696, 308
P.2d 337

5. Goveenor may call special session so legislature can
lawhully apportion legislative districts. Harris v. Shanahan,
192 X. 183, 213, 347 r.2d 771.

6. Mentioned in holding 1968 reapportionment of senate
unconstitutional. Long v. Docking, 283 F. Supp. 538, 543.

§ 6. Reorganization of state agencies of
executive branch. (a) For the purpose of trans-
ferring, abolishing, consolidating or coordinat-
ing the whole or any part of any state agency,
or the functions thereof, within the executive
branch of state government, when the gover-
nor considers the same necessary for efficient
administration, he may issue one or more ex-
ecutive reorganization orders, each bearing an
identifying number, and transmit the same to
the legislature within the first thirty calendar
days of any regular session. Agencies and func-
tions of the legislative and judicial branches,
and constitutionally delegated functions of state
officers and state boards shall be exempt from
executive reorganization orders.

(b) The governor shall transmit each ex-
ecutive reorganization order to both houses of
the legislature on the same day, and each such
order shall be accompanied by a governor's
message which shall specify with respect to
each abolition of a function included in the
order the statutory authority for the exercise

VR



ArRT. 1, § 7

CONSTITUTION OF THE STATE OF KANSAS

of the function. Every executive reorganization
order shall provide for the transfer or other
disposition of the records, property and per-
sonnel affected by the order. Every exccutive
reorganization order shall provide for all nec-
essary transfers of unexpended balances of ap-
propriations of agencies affected by such order,
and such changes in responsibility for and han-
dling of special funds as may be necessary to
accomplish the purpose of such order. Trans-
ferred balances of appropriations may be used
only for the purposes for which the appropri-
ation was originally made.

(c) Each executive reorganization order
transmitted to the legislature as provided in
this section shall take effect and have the force
of general law on the July 1 following its trans-
mittal to the legislature, unless within sixty
calendar days and before the adjournment of
the legislative session either the senate or the
house of representatives adopts by a majority
vote of the members electeg thereto a reso-
lution disapproving such executive reorgani-
zation order. Under the provisions of an
executive reorganization order a portion of the
order may be effective at a time later than the
date on which the order is otherwise effective.

(d) An executive reorganization order
which is effective shall be published as and
with the acts of the legislature and the statutes
of the state. Any executive reorganization order
which is or is to become eflective may bhe
amended or repealed as statutes of the state
are amended or repealed.

History: Adopted by convention, July 29,
1859; ratified by electors, Oct. 4, 1859; L.
1861, p. 50; original subject matter stricken by
revision and new subject substituted, L. 1972,
ch. 390, § 1; Nov. 7, 1972

Revisor's Note:

Prior to 1972 revision, section provided for adjournment
of legislature by governor in case of disagreement between
houses of legislature. This authority of governor was in-
cluded in § 5 of article by revision.

Research and Practice Aids:
States ¢= 41.
C.].S. States §§ 60, 74.
Law Review and Bar Journal References:
Discussed in comment on executive reorganization, 13
W.L.J. 530 (1974).
CASE ANNOTATIONS

1. Discussed; 1972 amendment of section does not con-
flict with Article IV, Section 4, of the U.S. Constitution,
guaranteeing to every state a republican form of govern-
ment. Van Sickle v. Shanahan, 212 K. 426, 430, 431, 434,
439, 447, 448, 449, 450, 451, 452, 511 P.2d 223.

46

§ 7. Pardons. The pardoning power shall
be vested in the governor, under regulations
and restrictions prescribed by law.

History: Adopted by convention, July 29,
1859; ratified by electors, Oct. 4, 1859; L.
1861, p. 50; L. 1972, ch. 390, § I; Nov. 7,
1972.

Revisor's Note:
No change was made in this section by the 1972 revision
of this article.

Research and Practice Aids:

Pardon and Parole & 4.

Hatcher's Digest, Pardon, Parole and Commutation §§
1.2 6to9

C.].S. Pardons §§ 3. 5. 14, 15, 19.

Attorney General's Opinions:

Criminal procedure; release procedure; pardons and
commutations. 79-131.

Schools: teachers’ contracts: constitutionality of binding
arbitration provision in Senate Bill No. 718. 80-63.

Office of governor; power ta accept delegated presiden-
tial authority. 80-140.

Law cnforcement training center: qualifications of ap-
plicant. 85-165.

CASE ANNOTATIONS

1. Not vinlated by “parole law” conferring power on
district court. Mikesell v. Wilson County, 82 K. 502, 504.
108 P. 829.

2. Section cited in distingnishing commutation of sen-
tence and conditional pardon. In re Charles, 115 K. 323,
222 P. 606.

3. Section includes power to grant commutation of sen-
tence and remit fines and forfeitures. Jamison v. Flanner,
116 K. 621, 228 P. R2.

4. Section includes power to parole and commute sen-
tences under laws. Lynn v. Schneck, 139 K. 138, 140, 30
P.2d 117.

5. Reprieve of exccution of death sentence granted to
allow time to present application for executive clemency.
State v. Miller. 169 K. I, 217 P.2d 287.

6. Court expungement of criminal records no infringe-
ment on pardoning power of executive. Stephens v. Van
Arsdale, 227 K. 676, 694, 608 P.2d 972.

§ 8.

History: Adopted by convention, July 29,
1859; ratified by electors, Oct. 4, 1859; L.
1861, p. 50; eliminated by revision, L. 1972,
ch. 390; Nov. 7, 1972.

Revisor’'s Note:
Section related to great seal of Kansas. Subject matter
was included in § 9 of this article by revision in 1972.

§ 9. State seal and commissions. There
shall be a seal of the state, which shall be kept
by the governor, and used by him officially,
and which shall be the great seal of Kansas.
All commissions shall be issued in the name
of the state of Kansas; and shall be signed by

the
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By the Associated Press

The traditional secret ballot pro-
cedure for electing members of the
Kansas State Board of Agriculture
violates the Kansas Open Meetings
Act, Attorney General Robert T. Ste-
phan ruled Wednesday.

Stephan said in a non-binding le-
gal opinion that the apparent viola-
tions of the open meetings act take
place during district caucuses that
precede the board's annual meetings
in mid-January.

‘“We must conclude that the voting
procedure currently employed by
the district caucuses violates the
open meetings law as the public has
no way to determine how each dele-
gate voted,” the opinion said.

However, the attorney general
said it would be acceptable if dele-
gates would sign their names to the
tallers. which would be retained as
part of the permanent record of the
caucuses.

The system of electing delegates
and board members is unique to

Kansas, according to Stephan. Farm
organizations across the state first
select delegates to the annual meet-
ing, which elects two board mem-
bers from each of the six agricultur-
al districts. This year, five positions
on the board are up for election.

In a request for the opinion, board
lawyer Kenneth Wilke said about
170 delegates that attend the annual
meeting first split into the district
caucuses to select candidates for
any openings on the board.

Wilke said each delegate is given
a slip of paper upon whicb to vote
and the ballots are counted in view
of everyone attending the particular
caucus. He said the person who re-
ceives a plurality of votes in a cau-
cus becomes the district's nominee.

But Wilke added that the caucus
action “is not binding upon the dele-
gate body as a whole” when it con-
venes later to consider election of
board members.

During the business session, Wilke
said, the names of the people select-
ed by the caucuses are placed in
nomination and the chairman asks if
there are other nominations. He said

Cases against 9 attorneys
over tax returns dismissed

Cases against nine of the 37 Kan- _trict Court, judges here disqualified
sas attorneys facing legal action be-——themselves from the cases.

cause they allegedly failed to file
individual tax returns have been dis-
missed.

Cases against the other 28 still are
pending. according to James Bartle,
a state attorney who is handling the
cases for the Department of Reve-
nue.

Bartle said the nine have been
dismisseqd because the state got what
i+ owaneed from the nine atterneys —

Another judge, Floyd Coffman of
Ottawa, is handling several of the
cases that Hoobler has had to dis-
qualify himself from.

Included in the nine whose cases
have been dismissed is Topeka attor-
ney Henry L. Hiebert. Legal action
against four other Topeka attorneys
is pending, according to Bartle.

The state Department of Revenue
filed the 37 cases in November.

Yoting method for ag board
vviolates law, Stephan rules

when no other nominations occur,
the people selected by the district
caucuses usually are elected by
unanimous consent.

Stephan responded that the open
meetings law requires no binding ac-
tion be taken by secret ballot. He
said the Kansas Supreme Court has
ruled the purpose of the secret ballot
profbition “is to make public every
official's vote on the public’s busi-
ness.”

The attorney general acknowl-
edged Wilke's argument that action
in the caucuses does not constitute a .
binding decision because the dele-
gate assemnbly may select someone
else.

“Historically, however, the person
who wins the district caucus is the
only person nominated for that posi-
tion at the annual meeting,” Stephan
said. :

Moreover, Stephan said the selec-
uon of 2 nominees by the
constitutes the final actions of those
meetings, which also are under the
jurisdiction of the open meetings
faw.

Democrats
oust Rep. Aspin
from panel post

WASHINGTON (AP) — House
Democrats voted narrowly Wednes-
day to oust Rep. Les Aspin as chair-

man of the Armed

tee, a defeat
caused by Aspin’'s
f# support  of the
- Reagan adminis-
tration on the MX

® nuclear

miecile




TESTIMONY OF BERNARD T. GIEFER, JR.
BEFORE THE HOUSE AGRICULTURE COMMITTEE
OCTOBER 27, 1993

My name is Bernard T. Giefer, Jr. I reside in WaKeeney, Kansas where I practice
law. I am currently, among other things, the Trego County Attorney.

I come before you today not to argue the practical consequences of any particular
organization of the State Board of Agriculture. Rather, I come before you to express my deep
concern that Judge John Lungstrum’s ruling in Lynn Hellebust, et al v. Sam Brownback, in his
official capacity as Secretary of the State Board of Agriculture, et al, is just one more example of
judicial overreach. Why do I consider this issue so important that I drive from WaKeeney to
Topeka today simply to be before this committee? It is because that I truly believe that if
we, as citizens of this state and of this country, continue to allow the judiciary to pervasively
creep into the policy making conduct of our governmental functions, we run the grave risk of
ceding very basic and dear democratic principles to a branch of government that is not, for the
most part, popularly responsible to the public.

The entire issue of the proper role of the judiciary has been much debated, and 1
do not intend to make this a long and lengthy expose on the various political arguments both
pro and con, but it is important to interject some historical perspective. James Madison, at the
Federal Constitutional Convention assembled in Philadelphia in 1787, was torn between the
necessity for some judicial oversight, while preserving democratic principles to the citizenry.
In this concern James Madison was not alone. Out of such discussion, the notion of a
"Madisonian Dilemma" developed: That being, how does a democratic society preserve
fundamental democratic principles yet achieve final judicial interpretation in questions in which
there are fundamental disagreements in a purely constitutional or statutory context. The whole
notion of a judiciary in 1787 sent shivers up the spines of many. The great fear of course was
that the judiciary would be close to a totalitarian form of government, a form of government
that the American rebels had just recently ridded from the thirteen American colonies. As
John Rutlege noted at the Constitutional Convention the whole issue of appointment of federal
judges in itself was a touchy topic, because if appointment was vested in one or several persons
"the people would think we are leaning too much towards monarchy.”" Indeed Thomas
Jefferson, though not a participant at the Federal Constitutional Convention, strongly urged
Madison to limit the powers of the judiciary and not permit the judiciary to become the final
arbiter of constitutional questions, because to do so would give the judiciary a power of tyranny
and despotism that would be difficult to check given the constitutional protections of a judge’s
lifetime tenure.

I do not believe that I need to recite or to draw particular attention to any aspects
of Judge Lungstrum’s decision. But with your knowledge of that decision I wish to offer the
following comments and observations of Justice Harlan in, his dissent in Reyrnolds v. Simms,
which is perhaps the seminal case in what has become a sad tale of judicial intervention in a
very basic democratic prerogative of our state legislatures.
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But first, permit me to address a very basic question many persons have posed to me:
that being, isn’t the issue of a state’s right to enact unique schemes of representative
government that deviate from the principle of one person one vote a dead letter since the
United States Supreme Court decided the case of Reynolds v. Simms? My answer, quite simply,
is no, because: (1) I believe the Supreme Court’s opinion in Reynolds v. Simms is legally and
historically flawed, which I will briefly develop in succeeding comments, (2) The case of

eynolds v. Simms was decided in 1964, and therefore is only a generation old; there are
many among us who recall how representative government was constituted prior to 1964, and
as such, it is within the life experience of many citizens to recall pre-Reynolds v. Simms
government, and (3) The present legislatively enacted scheme for selection of the Kansas
Secretary of Agriculture is one of the last remaining examples in the nation of a government
official with statewide jurisdiction who was not either appointed by an elected governor,
appointed by an elected legislature, or elected directly by the voting public.

Justice Harlan in his dissent in Reynolds v. Simms, 84 S.Ct. 1362 (1964) noted, that
"had the Court paused to probe more deeply into the matter, it would have found that the
equal protection clause was never intended to inhibit the states in choosing any democratic
method they pleased for the apportionment of their legislatures. This is shown by the language
of the Fourteenth Amendment taken as a whole, by the understanding of those who proposed
and ratified it, and by the political practices of the states at the time the amendment was
adopted. It is confirmed by numerous state and congressional actions since the adoptiod of the
Fourteenth Amendment, and by the common understanding of the amendment as evidenced
by subsequent constitutional amendments and decisions of this Court before Baker v. Carr, 82
S.Ct. 691 (1962) made an abrupt break with the past in 1962."

Congressman Thaddeus Stevens noted in debate on the Fourteenth Amendment "if
any state shall exclude any of her adult male citizens from the elected franchise, or abridge that
right, she shall forfeit her right to representation in the same proportion. The effect of this
provision will be either to compel the states to grant universal suffrage or so to sheer them with
their powers to keep them forever in a hopeless minority in the national government, both
legislative and executive."

Another leading proponent of the Fourteenth Amendment, Senator Bingham, said
"the amendment does not give, as the second section shows, the power to Congress of
regulating suffrage in the several states. The second section excludes the conclusion that by
the first section suffrage is subjected to congressional law; save, indeed, with this exception, that
as the right in the people of each state to a republican government and to choose the
representatives in Congress is of the guarantees of the Constitution, by this amendment a
remedy might be given directly for a case proposed by Madison, where treason might change
a state government from a republican to a despotic government, and thereby deny suffrage to
the people." Senator Bingham further pointed out that "to be sure we all agree, and the great
body of the people of this country agree, and the committee thus far in reporting measures of
reconstruction agree, that the exercise of the elective franchise, though it be one of the
privileges of a citizen of the republic, is exclusively under the control of the states.”

I
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It is plain that the purpose and thrust of the Fourteenth Amendment was to abolish
any discrimination within the states based upon race or other class distinction. As Senator
Howard, speaking for the Senate Chairman of the Reconstruction Committee, stated, the
Fourteenth Amendment "abolishes all class legislation in the states and does away with the
injustice of subjecting one caste of persons to a code not applicable to another. It prohibits
the hanging of a black man for a crime for which a white man is not to be hanged. It protects
the black man in his fundamental rights as a citizen with the same shield which it throws over
the white man. . .. The first section of the proposed amendment does not give to either of
these classes the right of voting. The right of suffrage is not, in law, one of the privileges or
immunities thus secured by the Constitution. It is merely the creature of law." Senator
Howard further noted that "the second section leaves the right to regulate the elective franchise
still with the states, and does not meddle with that right."

Twenty-three states ratified the Fourteenth Amendment prior to 1870. Recall at that
time that only "loyal" states were entitled to vote on the amendment. Five of those states had
provisions for apportionment where at least one house was based entirely without regard to
population shifts. Ten more of those approving states had various formulas in which
reapportionment was enacted. Therefore, fifteen of the twenty-three ratifying states had, at the
time that the state legislatures approved the Fourteenth Amendment, legislative
reapportionment schemes that, if Reynolds v. Simms and its progeny were the rule then, would
have immediately been unconstitutional. It is interesting to note that even after ratification,
the fifteen state legislatures that I have just referred did not redraft their methods for
redividing political subdivisions.

The notion that demographic shifts in American society since the adoption of the
Fourteenth Amendment somehow obviate what was then the understanding of the Fourteenth
Amendment are not borne by statistical facts. In fact, at the adoption of the 14th amendment
there were wide population disparities in state legislatures in those systems in which political
representation was based wholly or in part on geographic area. For instance, in New Jersey
at the time of the adoption of the Fourteenth Amendment, one state Senator represented a
county of population of 8,349 (i.e. Capes May County), while another state Senator was elected
to represent Essex County of population 143,839. There is a plethora of other examples in
which similar proportional disparities are prevalent.

I do not want to reargue all the legal fine points of the Fourteenth Amendment as
presented to the United States Supreme Court in Baker v. Carr or Reynolds v. Simms, and its
progeny. I think it is very important, however to recognize that there must be limitations upon
the exercise of judicial power. As Justice Harlan noted in his dissent in Reynolds v. Simms "the
Court’s elaboration of its new "Constitutional” doctrine indicates how far - and how unwisely -

it has strayed from the appropriate bounds of its authority. The consequence of today’s
decision is that in all but the handful of states which may already satisfy the new requirements
the local district court or, it may be the state courts, are given blanket authority and the
constitutional duty to supervise apportionment of the state legislatures. It is difficult to imagine
a more intolerable and inappropriate interference by the judiciary with the independent
legislatures of the states.”
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The state legislature of this very state recently witnessed, in its attempt to
reapportion the federal congressional districts for the State of Kansas, the extent to which the
judiciary is willing to meddle in the particularities of congressional reapportionment. Can you
as legislators really stand by while judges redesign and juggle your legislatively enacted
congressional boundaries by permitting judges to take part of Douglas County and switch it
from one district to another, and take part of Marion County and switch it from one district
to another, without regard to any demographic or political rationale, but solely for the purpose
of getting within some previously (judicially) recognized "acceptable” population deviation?
Again quoting Justice Harlan, this kind of intermeddling permits courts to "take action in an
area which they have no business entering, inevitably on the basis of political judgments which
they are incompetent to make. (It causes legislatures) of the states meeting in haste and
deliberating and deciding in haste to avoid the threat of judicial interference.” Look at us here
and now; are we not in fact meeting in haste and deliberating and deciding in haste to avoid
interference from John Lungstrum? Would we even be here today had John Lungstrum not
ruled adverse to laws enacted by the legislature, a legislature, by the way, that is elected upon
a "one person - one vote" premise?

Justice Harlan recognized that Baker v. Carr and Reynolds v. Simms were not in fact
the end of the apportionment legal battles, but because of the decisions rendered therein they
prompted more court cases, and therefore invited more judicial intervention into an area that
at least prior to Baker v. Carr, was largely viewed as being the sole domain of the various state
legislatures. In view of the aforementioned intermeddling of a Federal District Judge in the
reapportionment of the U.S. Congressional Districts in the State of Kansas last year, it is
interesting to note another observation by Justice Harlan: "Generalities cannot obscure the cold
truth that cases of this type are not amenable to the development of judicial standards. No
set of standards can guide a court which has to decide how many legislative districts a state
shall have, or what the shape of the districts shall be, or where to draw a particular district line.
No judicially manageable standard can determine whether a state should have single-member
districts or multi-member districts or some combination of both. No such standard can control
the balance between keeping up with population shifts and having stable districts. In all these
respects, the Courts will be called upon to make particular decisions with respect to which the
principle of equally populated districts will be of no assistance whatsoever. Quite obviously,
there are limitless possibilities for districting consistent with such a principle. Nor can these
problems be avoided by judicial reliance on legislative judgments so far as possible. Reshaping
or combining one or two districts, or modifying just a few district lines, is no less a matter of
choosing among many possible solutions, with varying political consequences, than
reapportionment broadside."

Perhaps what’s most telling, is that I believe there has become a legislative over
reliance on judicial intervention in questions of any political import. We have encouraged,
indeed we sanction, court cases to determine politically sensitive or politically tough questions
of policy. After all, a judge’s ruling provides political "cover" for popularly elected
representatives. Some may contend that, yes, one-person one vote really was not contemplated
by our founding fathers or the states when they ratified the Federal Constitution and thereafter
its various amendments, but we somehow get a "better" government. But I do not believe
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history supports that conclusion. I contend that Justice Harlan had it dead on when he noted
that judicial intervention in reapportionment cases does not encourage better, more responsive
government. Rather, Justice Harlan stated that "I believe that the vitality of our political
system, on which in the last analysis all else depends, is weakened by reliance on the judiciary
for political reform; in time a complacent body politic may result." The question for you
legislators today, and hereafter, is whether in fact you are willing to maintain your vitality, to
maintain your constitutional prerogatives to represent the people of the State of Kansas as the
people of the State of Kansas see fit, and not allow some judge sitting on a bench far removed
from the every day practicalities of society to make such far reaching policy decisions. It is
time for the legislatures of the various states to reassert their constitutional prerogatives to
represent the people by whom they were elected. To paraphrase Teddy Roosevelt, it is your
duty, in fact it is patriotic, to resist when a government official has erred. It is time for this
state legislature to resist judicial fiats that lack sound constitutional or other legal basis. The
state legislature, or for that matter any other legislature, is a co-equal under our system of tri-
parte government in determination of constitutional issues. I urge this state legislature to not
become a complacent body politic and therefore not become one more example of Justice
Harlan’s prophecy. Resist Judge Lungstrum’s edict with full vigor and reassert the ultimate
authority in this country, that being not somebody cloaked in a black robe, but those
somebodies that are executing ballots on election days.

j4-5



KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law E¢ 1.3
MEMORANDUM
TO: INTERIM STUDY COMMITTEE
C/0 HOUSE AGRICULTURE COMMITTEE
WITH VALID AND CURRENT OATHS
FRANKLIN DEE WILLIAMS
3212 8.M. Eveningside Dr. # 31. FROM: KAREN HANZLICEK
HA Ty o 1 i CURRENT AND ACTING NORTHERN JUDICIAL
PRES IDENE, DIST V.P. STATE AGRICULTURE SOCIETY
KAREN BANSLICEK
DATED: October 27 & 28, 1993
MOUTE 1, BOX 37
Metawaka, Kansas 66516
(913) €32-37%¢ RE: BRIEFING & HEARINGS on Potential Re-
BORTHERN JUDICIAL DISTRICT structure of the KS State Bd. of Ag.
VICE PRESIDENT Continued from August 30, & 31, 1993
VIRGIL PREVETT e _
R.R. :. “3«%‘: 13728
) shoaa .
ﬂ::‘)’ :;1-23:4 Thank you for the opportunity to appear and offer to
soutksxy JupbicIAL pistaicr  further assist in support, of cooperation to establish
VICE PRESIDENT and exercise the full powers and duties without
SCOTT STERLE obstruction to the charter of the Society:
255 North Michigan
T e-veer 0 1. where Constitution has been once formally extended
EASTERN JUDICIAL DISTRICT by Congress to territories, neither Congress nor
VICE PRESIDDNT territorial legislature can enact laws inconsistent
RUSSELL RAULSTOM therewith. [ See U.S. Territory or Property Art IV,
$09° Zast Oak Sec. 3 cl 2, n 8 - - Exhibits # 43 & 44 ]
mr;l:;.l;;z:? 67749
4913 -
WESTERN JVOICIAL DISTRICT I1SSUES & CONSTIIUIION
VICE PRESIDENT
3. WARSHALL (A) POSITIVE ACTIONS (B) POSITIVE INACTIONS
.B. Rice Rd.
g;.:.;’gu;ﬁ: Sc0r (C) OBSTRUCTION OF JUSTICE (D) OBSTRUCTION OF DUTY
(913) 233-
CORRESPONDING SECRETARY (E) LEGAL RESPONSIBILITIES (F) LEGAL AUTHORITIES
GLENDA L. NELLISS
sox 68 (G) ETHICAL RESPONSIBILITY {H) MORAL RESPONSIBILITY
Mor :-;::);h:uuu 67468
" -
::wnnxuc SECRETARY (I) LACK OF RIGHTS, RESPONSIBILITIES NOR AUTHORITIES
MARK DRAKE
R 4, Kensas 67156 BRIEF IN SUPPORT OF COOPERATION AND INVESTIGATION
(316) 221-4608
TREASURER ISSTONS ABS I M S Y 1
ABRAHAN K. FRIESEN .
R.R. 3. Box 1) WITH OATH DUTY OR AUTHORITY PURSUANT TO ANY VACANCY
McPherson, Kansas 67460
(316) 241-0055 o ) . .
PARLIMENTARIAN RE: Briefings & Hearings on Potential Re-structuring
of the KS State Bd. of Ag. Dated August 31, 1993 Rm.
526-S at 9:00 a.m. without proof of authority nor
provable authority or permission: [SEE Exh offered 8-30-93]
et (g Coe

Ol 27,1793
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TO: SENATE COMMITTEE ON AGRICULTURE

FROM: KAREN HANZLICEK, DAIRY FARMER
NETAWAKA, KANSAS

DATE: AUGUST 30, 1993

RE: COMMITTEE HEARINGS ON POTENTIAL RESTRUCTURE OF THE
KANSAS STATE BOARD OF AGRICULTURE

Thank you, Mr. Chairman and Committee Members, for allowing me to
testify before you today.

I am going to tell you what I think the alleged, so-called Kansas
State Board of Agriculture has done for me and my family.

ISSUES

1. Statistics-The 1991 Stats from Kansas State University, which
I have attached, show that there is no net income in any phase of
Kansas Farming Operations. Upon receiving a new set of stats
from Kansas State, the figures are still dated 1991, but are a
totally different set . numbers. I don't see how they can get two
sets of figures from one year's production. Did the department
juggle or change the figures for a reason?

2. 1Insecticides and Manmade Chemicals-A lot of farmers are not
chemical farmers and are just as tired of having their farms,
families and animals contaminated as are the urban people. For
this reason, they do not subscribe to membership in the Farm
Bureau and other Agricultural Trade Organizations, who I feel are
unduly influenced by the chemical companies and other corporate
farm advocates. Why would any farmer want to be a member of any
organization who is guilty of violating their Constitutional
Rights and Protections? And why would anyone vote anyone into
office, if that person was known to have violated the People's
Rights?

3. Drugs-Even drugs are a danger of becoming financially
mandated to meat and milk producers. An example of this would be
in milk production. The farmers who choose not to use the new
hormone which will increase milk production, will not be able to
keep up with the ones who do, and will eventially be pushed out
the door.

4. Inspections-I've gone to the state lab for testing,
concerning pesticides in alfalfa hay that we had bought, and they
wouldn't even test the hay; although they did say that pesticide
contamination in hay could get through to the milk and thus to
the consumer. They told me that our hay probably wasn't
contaminated because the pesticide had never shown up in our milk
samples. When I asked how often our milk was tested for this,
the reply was, "Maybe once a year"! People, I contend that
you're not allergic to milk, but to the contaminants in it, and



that's not the dairy farmers fault.

5. Why do unemployment records never include farmers? No wonder
the Agricultural State of Kansas has such low unemployment.

6. Brands-The main purpose of brands was for inventory by the
government.

7. Why are Kansas Farmers still going out of business and why
has Sam Brownback said that everything is well with the Kansas
Farmer? Why do Kansas Farm Producers have to bow to Federal and
International Pricing which is below the cost of production year
after year? Why is the Kansas Farmer labeled as a poor manager
when he goes broke? How many, here or anywhere else, can keep a
business operating, as long as a farmer, even though he is at a
loss in everything he does? ...and all for the cause of a cheap
food policy...

8. I ask you, who may have thought that you were impressed with
the functions of the Kansas Board of Agriculture, what have they
done for the Kansas Farmer? Now, I am not bringing you anything
negative, for everything I have to say, I know to be positively
truel

I ask you, why are you impressed with "new dairies being
built in Southwestern Kansas, when there were two more top-notch
dairies, that I know of personally, that went out of business in
Northeast Kansas just this last week.

I ask you, why do government entities put experienced, good
farmers out of business every day and then advertise to the young
first time farmers, that FmHA will set them up in farming at as
little as 5% interest?

Farmers are so unhappy, that they don't even come to
government, legislature, or anyone in authority anymore! WHY?
Because those entities have been the problem and therefore refuse
us a solution... ,

Finally, I would like to read you a letter (that I have
attached), that I have sent to the FACTS program in response to a
questionnaire that they recently sent to me. I have had several
people, over the state, request a blank copy of the questionnaire
from me, so that they could send it in too, with their negative
comments! ...

So, if the FACTS program has indeed received lots of
recommendations from across the state, then those must have been
from people who were tired of farming at a loss, tired of
fighting the system, or were afraid for their lives, the lives of
their children and animals, and I'm sure that the Facts people
helped them to get out with nothing but their person, more
quickly than anyone else could have. Thank you.

Karen Hanzlicek
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KAREN HANZLICEK
% ROUTE 1, BOX 37
NETAWAKA, KANSAS
POSTAL ZONE 66516

August 26, 1993

Kansas Legal Services, Inc.

712 South Kansas Avenuue, Second Floor
Topeka, Kansas 66603

Telephone 913/233-2068

Re: Letter and Questionnaire
dated Augqust 19, 1993,
from Wayne A. white, Director
Research and Program Development

Dear Mr. White:

I recently received a letter and questionnaire from you, in
which you asked for my assistance in evaluating and improving
your services to Kansas farmers.

First of all, I will offer some "food for thought" regarding
this farm wife. If I didn't think the opportunity to answer your
questionnaire was very important to all Kansas farmers, then I
wouldn't have even bothered with it, simply because it was
addressed to Mg, Hanzlicek. I have never claimed to be a Ms. any
body and using that term to address a Christian, family woman who
has been married for over thirty years is an even further insult
to her person and position. I am Mrs. Hanzlicek, and my husband,
Bill, is the head of our family unit. Obviously, this whole
concept of a family unit seems archaic and out of place in the
modern business world in this country and particularly in the
modern field of education. Now I realize that a person does not
know how he is to address a woman these days, but I have remained
faithful to the one and only husband that I have ever had, and
therefore, since he has never had any wife other than me, I don't
see that I should ever be called by anything but the title that I
have earned; that being, either, Karen or Mrs. I hope I haven't
turned you off before I've had a chance to get down to business,
but I also hope that you'll consider the above as constructive
criticism.

As to the manner in which my husband and I were served by
the "Project”", I would say that the staff was always willing to
listen, return calls, refer us to "counsel”, and those types of
things: However, the counsel that you referred us to does not
even have a valid attorney's oath. Basically, what he was
willing to do, was to further the cause of the New World Order,
(which George Bush was so fond of), by helping the alleged Farm
Credit Services, the so-called judges, and the other purported
attorneys to steal our farm; all for the purpose of preventing us
from paying off the mortgage early, since they knew that they



couldn't return the original note and mortgage since it was
needed to secure their no-call bonds, which couldn't be paid off
early. As soon as any farmer becomes educated as to the FRAUD
that the FLB has been committing since their very beginning, when
they claimed to have gotten a charter (which in fact, they did
not); then that farmer is marked for T"erasure from society"”
because he has become a real threat to the New World Order Plan.

I have visited with great numbers of Kansas farmers, and
they all seem to be of the same opinion as my husband and I: that
since there were so many irate farmers in the state of Kansas who
were beginning the catch the public's ear, then a program was
needed to be set up, that would appear to everyone as if it were
really going to help the farmers with their problems; when
actually, it (the FACTS Program) must have been set up as a way
of quieting things down, while helping with the emptying of the
land in a quicker, quieter, less bloody... an even more deceitful
manner than before.

Question Number Five asked, would I recommend your services
to other farmers: I am not of the formal education or position
to advise or to make recommendations to anyone, but I would tell
them that my opinion is, that if they are tired of farming at a
loss, if they are tired of fighting the system or if they are
afraid for their 1lives and the 1lives of their children and
animals, then they should call the FACTS number and the people
there would help them get out with nothing but their person, more
quickly than anyone else could.

Question Number Six asked, in my opinion, is the "farm
crisis" over? The fact that, whoever wrote the questionnaire,
put the words farm crisis in quotation marks, makes me wonder if
he/she even thinks that there ever was a farm crisis. Here is my
answer to the question: How could anyone from Kansas State
University even think that there was a possibility that the "FARM
CRISIS" could be over, when the latest records put out by K State
were in 1991, and they show that there was NO NET PROFIT to be
made in any phase of Kansas Farming Operations and the last two
years have certainly gotten only worse.

My recommendations for the "Program": Either disband and
quit collecting taxes from us, to pay for a program that was set
up to put us into extinction, or GET REAL! Get real by
committing yourselves and your program to Kkeeping ALL Kansas
Farmers on their Farms. There are NO Kansas Farmers who are not
hard working, conscientious, nature loving human beings who are
also the very best at MANAGING any situation involving their farm
and who also know in their hearts, what is the best way and what
are the best things to do for their farm, if government and New
World Order were not involved. Since there is management, money,
and wonderful bounty set on the Kansas Farm Scene, then there
will always be those, who like vultures, are only there to feed
and thrive at others' expense.



GET REAL! Get some attorneys who are for real; ones who
have taken an oath to uphold the Constitution of the United
States and the Kansas Constitution...ones who will 1live up to
that oath (contract), by defending the Farmers against the
continuing plunder, instead of having conflicts of interest which
require their commitment to their BAR BUDDIES (the other
purported attorneys and purported Judges).

Thank you for the opportunity of stating my ideas and
opinions.

Sincerely,
ﬂ 5) 3797/ ]-é)!:{}-/:f /;é ’
Mrs. Bill Hanzlicek

cc: Bob Dole
Nancy Kassebaum
Jim Slattery
David Corbin
Others
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KANSAS LEGAL SERVICES 'FARM ADvOCACY PROGRAM
Confidential Questionnaire

What was the primary legal problem that brought you to the Kansas Legal (KLS)
Services Farm Advocacy Program?

Fraclboste  rthnid dice ocCeoo 7»4/ Ton
&m/azﬁ)é?zmw Y R _'_n.;_f_,_

Was this problem satisfactorily acted upon by the KLS
Advocacy staff? yes

Did the KLS Farm Advocacy Program staff provide
additional Legal advice or representation that was

valuable to you? yes (No)
Were you satisfied with the services rendered by the KLS
Farm Advocacy staff? yes @
Would you recommend our services to other farmers? yes (o)
In your opinion, is the "farm crisis” over? yes @
Do you believe the KLS Farm Advocacy Program should
be continued? yes
a) When you contacted the KLS Farm Advocacy Program
for servu(cz/e were you about to lose yotx: farm? @ h
ohe Gnswe\r- 15 & Q
d’ro/ ot 7 Josg” ouv oy m,
b) if S0, dnd our servgej as@ust you to retain your farm? yes Qo
Your sevvices assist né  with *~y+" hb!

If you were about to lose your farm, how soon (in how

[

many months) did you expect to do so?

How long do you now expect to be able to remain in

farming?
I do ot ex pect & be Lessthan 1 year _
leq all removed From our in 1to 3 years -
3 Y @ Mmeve ° " Morethan 3years _

Please make any comments you wish regarding our staff or services:

io\

N
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ture (optional)
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COST-RETURN BUDGET—FINISHING BEEF

Steers Heifers Your Farm
Total Cash Flow Total Cash Flow Total Cash Flow
VARIABLE COSTS PER HEAD:
1. Pasture {___ months @ —~ MO.) cuvvnrens S S $ S
3. Silage (—_1bs. @ S16/T.) ceveeereanerns 11.80 11.80 10.80 10.80
3. Hay(L_lbs. @SB0/T.) «ovvvenere
4 Grain(___Ibs. @ $2.30°bu.) .oonoeenn s 110.88 110.88 101.66 101.66
3. Supplement {__. lbs. @ $260 T.) ..vvenins 20.80 20.80 18.85 18.835
[
8. Labor (2.0 hrs. @ $8.00 hr.) .......oovver 16.00 1.60 16.00 1.60
9. Veterinary. Drugs. and Supplies .......--- 6.00 6.00 6.00 6.00
10, Marketing COSTS «v.ovnvrrovrrmomrroe s 4.00 4.00 4.00 4.00
11, Haulng ..o oovnenermemmnrmmreeress
12. Utilities. Fuel. Oif .« ovvennmeeeees 3.30 3.50 3.30 3.30
13. Buildings-Equipment Repairs ........---- 6.00 6.00 6.00 6.00
13, Miscellaneous .. ..ooovvmrmenssessrsrses 2.50 2.30 2.30 2.30
13, Interest on Purchased Livestock
+ 4> Variable Costs @ 12%
(133-130days) ..oveorvnmrerimmres 34.61 20.38 26.70 17.63
A. TOTAL VARIABLE COSTS . $ 216.09 S 187.66 S 199.01 S 172.54
FIXED COSTS PER HEAD:
16. Depreciation on Buildings and
EQUIPMENT ..o vvnnnnsneoremreors e S 13.00 S XXX S 13.00 § XXX
17. Interest on Buildings and Equipment’
@ 12% oo 11.40 17.37 11.40 17.37
18. Insurance on Buildings and
Facilities @ 25% ... vocvnvenrenreeees 48 A8 48 48
B. TOTAL FIXED COSTS ............--c---" S 2688 S 1803 S 26.88 S 18.05
C. TOTAL COSTS PER HEAD
[T : ) T $ 24297 S 205.71 % 225.89 S 190.59
RETURNS PER HEAD
19. Market Animal:
Steers: 1.130 Ibs. @ $74.50/ewt. ...une e S 856.75
Heifers: 1.025 Ibs. @ $74.50/¢cwt. ... $ 763.63
20. Less Cost of Animal:
Steers: 750 1bs @ $927cwt. ..o -690.00
Heifers: 675 Ibs. @ $8%7cwt. ...oovnve-s -600.75
91. Less Death Loss: 1% of Line 20 .. -6.90 -6.01
D. GROSS RETURN PER HEAD ............- S 159.85 $ 156.87
E. RETURNS OVER VARIABLE COSTS
(D == A) e $ -56.24 S 2781 § -42.14  § -13.67
F. RETURNS OVER TOTAL COSTS
(D =€) oot $ -83.12 § -45.86 §____—_§2_QZ_ §_____:§3_ZZ
G. AVERAGE SELLING PRICE NEEDED:
22. To Cover Variable Cost and Feeder
(A + 20 + 21) = (Seiling Wt.) ........ S 79.39 3 76.92 % 78.61 $ 76.03
23. To Cover Total Cost and Feeder
(C 4+ 20 + 21) = (SellingWt.) ........ $ 81.73 8 78.49 3 81.23 § 77.79
H  1OIAL FEED COST (Lines1through7) .... S 143,48 S 143.48 S 13131 8 131.31
24 (wt Produced: ... 4.00 3.50
2 Feed Cot Cwt (H + 24) e s 3387 S 3587 § 3752 8 37.52
1 ASSET TURNOVER (D + INVESTMENT): . 18.16% 19.84%
] ONET RETURN ON INVESTMENT — e —_—
CF - 1P - 170 - INVESTMENTY Lol -4.027% -3.53%

Crrhe pnctment ildi [ ’ . e

S vt i buildings and equippient at an interest rate of 12 percent. The cush flow column assumes principal and
. cear umortized loun at an interest rate of 12 percent.

ceosr - purchased anmmal and value o buildings and equipment.

=10} COOPERATIVE EXTENSION SERVICE, MANHATTAN, KANSAS

et | \F S92 Revised

— — August 1991
ssucdin furntherane ol L oo .

m won (oundils. and ;‘nllcd ;(‘::[ll)\: g V"J“ ool t"’a.‘ & and June 30, 1914, as amended. Kansas State University, County Exten-
\ b pariment 4 \¢rw ulture Cooperating, Walter R. Woods. Director. All educational programs and materi-
ONIVERSTTY | 303l te without discrimination on the Pass L race olor, national origin. sex. age, or handicap 8-91—1.5M
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St COST-RETURN BUDGET—DRYLOT BACKGROUNDING AND FINISHING BEEF
Steers Heifers Your Farm
Total Cash Flow Total Cash Flow Total Cash Flow
VARIABLE COSTS PER HEAD:
1. Pasture (__.months @ . mo.) ......... S S S S
2. Silage (__1bs. @ 816/T.) ~.oooevvnnnnns 27.80 27.80 25.60 25.60
3.Hay(__lbs. @S80/T.) ...ovvinnnnnnn
4. Grain(__lbs. @ $2.30/bu.) ............. 130.95 150.95 133.49 133.49
3. Supplement (__ Ibs. @ $245/T.) ......... 36.14 36.14 32.46 32.46
B e e
8. Labor (2.40 hrs. @ $8.00 hro) ............ 19.20 1.92 19.20 1.92
9. Veterinary. Drugs. and Supplies .......... 10.00 10.00 10.00 10.00
10. Marketing COSIS .. ..ovonnoorreaiennes 6.00 6.00 6.00 6.00
11. Hauling .. ..ovinoiiiiaeee e
12. Utilities. Fuel, Ofl ... ..ot 5.75 5.75 3.75 3.78
13. Buildings-Equipment Repairs ............ 10.50 10.50 10.30 10.50
14, Miscellaneous . .....ovueiirrnneieens 2.50 2.50 2.50 2.50
13, Interest on Purchased Livestock
+ Y2 Variable Costs @ 12%
(217:212days) ..o 49.51 29.33 43.74 25.88
A. TOTAL VARIABLE COSTS ............... S 31835 8 280.89 S 389.24 S 25410
FIXED COSTS PER HEAD:
16. Depreciation on Equipment and
Facilities . ..covvvvmrvnrennnnneensonns S 17.00 S XXX $ 17.00 8 XXX
17. Interest on Equipment and Facilities'
@ 12% e 13.80 21.27 13.80 21.27
18. Insurance on Equipment and
‘ Facilities @ .25% ... ovvivnenneincnnns .58 .58 .58 .58
| B. TOTAL FIXED COSTS ........coiiiinnnns $ 31.38 % 21.8 8 31.38 S 21.85
r C. TOTAL COSTS PER HEAD(A + B)....... S 349.73  $ 302.74 S 32062 S 27598

RETURNS PER HEAD
19. Market Animai:

Steers: 1.150 Ibs. @ $74.50 cwt. ........ S 856.73
Heifers: 1.025 Ibs. @ $74.50/¢cwt. ....... $ 763.63
20. Less Cost of Animal:
Steers 550 Ibs. @ $100/cwt. ... .....s -550.00
Heifers 500 Ibs. @ $99.25/cwt. ......... -496.25
21. Less Death Loss: 1.5% of Line 20 ......... -8.25 . -7.44
D. GROSS RETURN/HEAD .............onnn $ 298.50 S 259.94
E. RETURNS OVER VARIABLE COSTS
(D = A) ettt it $ -19.85 § 17.61 8 -29.30 § 5.84
E. RETURNS OVER TOTAL COSTS
(D= C) et % -51.23 % -424 § -60.68 3 -16.01

G. AVERAGE SELLING PRICE NEEDED:
22. To Cover Variable Cost and Feeder

(A + 20 + 21) = (SellingWt.) ........ $ 76.23 % 7297 § 77.36 3 73.93
23. To Cover Total Cost and feeder
(C + 20 + 21) + (SellingWt.) ........ 3 7895 § 7487 S 80.42 S 76.06
H. TOTAL FEED COST (LinesIthrough7) .... $ 214.89 3 21489 § 191.55 § 191.55
24. Cwt. Produced: ........ ..., 6.00 3.23
23, Feed Cost Cwt. (H = 24) ................ $ 35.82 % 3582 8 36,49 8 36.49
I. ASSET TURNOVER (D =+ INVESTMENT)® . 38.27% 35.79%
] \E.'T RE‘ETL'RN ON INVESTMENT
‘f, - 153 = 17) = INVESTMENT)® ......... 1.55% -.43%

I “wentn s one-h . N

- 4 sere-half the inv : - - " . :

- o e Al g vinvestment in buxldmgs and facilities at an interest rate of 12 percent. The cash flow column assumes principal and interest
‘ a Svear amortized loan ar an interest rate of [2 percent

cvnral cost ot purchused animal and value of buildings and equipment

" c—1 1T 1B A
M(:S;E}:lﬂf\l;ldVE EXTENSION SERVICE, MANHATTAN, KANSAS

KANBAS August 1991

Iasued 1 turtherance of Cooperative Extension Work . acts of May 8 and June 30, 1914, as amended. Kansas State University. County Exten-

m won Counails. and U mited States Department of Agniculture Cooperating, Walter R. Woods, Director. All educational programs and materi-
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l COST-RETURN BUDGET-—DRYLOT BACKGROUNDING OF BEEF
Steers Heifers Your Farm
Tortal Cash Flow Total Cash Flow Total Cash Flow
VARIABLE COSTS PER HEAD:
1. Pasture (__ months @ .—/mo.) ......... s S S S
2. Silage (__1bs. @ $16/T.) vt 41.60 41.60 38.40 38.40
3. Hay(__lbs. @ $80/T.) ...oovevnennnnn
4. Grain (___Ibs. @ $2.30/bu.) ............. 35.95 35.95 33.88 33.88
S. Supplement (___lbs. @ $210/T.) ......... 30.98 30.98 28.35 28.35
B e
2P
8. Labor (1.85 hrs. @ $8.00/hr.) ...........- 14.80 1.48 14.80 1.48
9. Veterinary, Drugs, and Supplies .......... 9.35 9.35 9.35 9.35
10. Marketing CostS ......oorerrreronnnnos 3.50 3.50 3.50 3.50
11. Hauling .....cooveninrinrenionnennenns .
12. Utilities, Fuel, Oil ... ....coiiiiiinennnns 4.00 4.00 4.00 4.00
13. Buildings-Equipment Repairs ............ 5.70 5.70 5.70 5.70
14. Miscellaneous ........ooevvceneenneneens 1.50 1.50 1.50 1.50
15. Interest on Purchased Livestock
+ ' Variable Costs @ 12%
(167/162.days) . .ovvvvencnvmnonrenenes 32.16 19.07 27.40 16.23
A. TOTAL VARIABLE COSTS ..............- $ 179.54 § 153.13  § 166.88 $ 142.39
FIXED COSTS PER HEAD:
16. Depreciation on Equipment and
Facilities .....covevernvenveaosnnncen: $ 14.25 $ XXX $ 14.25  § XXX
17. Interest on Equipment and Facilities'
@12% oo 11.10 17.11 11.10 17.11
18. Insurance on Equipment and
Facilities @ .25% «.vvvevveennneranenns .46 .46 .46 .46
B. TOTAL FIXED COSTS .......ccoovmvrennns s 2581 § 17.57 § 25.81 S 17.87
C. TOTAL COSTS PER HEAD(A + B .eeunn 3 205.35 § 170.70  $ 192.69 § 159.96
RETURNS PER HEAD
19. Market Animal:
Steers: 750 Ibs. @ $92/cwt. .........on 3 690.00
Heifers: 700 [bs. @ $88/cwt. ........... 5 616.00
20. Less cost of Animal:
Steers: 450 bs @ $112/cwt. ... .....on -504.00
Heifers: 425 lbs. @ $103/cwt. .......... -437.75
21. Less Death Loss: 2% of Line 20 ........... -10.08 -8.76
D. GROSS RETURN/HEAD ..........connvnns S 175.92 S 169.49
E. RETURNS OVER VARIABLE COSTS
(D — A) e $ -3.62 $ 2.79 $ 261 $ 27.10
F. RETURNS OVER TOTAL COSTS
10 o T o) R R R S -29.43 § 522 § -23.20 S 9.53
G. AVERAGE SELLING PRICE NEEDED:
22. To Cover Variable Cost and Feeder
(A + 20 +21) = (SellingWt.) ......... S 92.48 $ 88.96 § 87.63 S 84.13
23. To Cover Total Cost and Feeder
(C + 20 - 21) < (Selling Wt.) ........ S 95.92 S 91.30 $§ 91.31 s 86.64
H TOTAL FFFD COST (Lines 1 through 7) .. S 108 33 S 108.53 S 100.63 S 100.63
T1oC e Peotuled 10 2.7%
." Feett <2 Cwt H T4 s A7 in s 618 3 36.39 s 36.39
T ENORER D INVESTMENT - SR 0%
NETOMEIURS ON INVESTMENT N
$oe It . LT INVESTMENT. san 3 467%
\_» R Y T EY T .a.r;:—-e?: i hundings snd rawnities ot am interest rate of 12 percent. The cash flow column assumes principal and interest
- AC PR S it wm rTiied L eam oar anaterest rite 2l rereent.

fmemt e guaet t fa0 a0t purchased amimal und value or buiidings und facilities.

: CcoopP ‘
ERATIVE EXTENSION SERVICE, MANHATTAN, KANSAS

MF-600 Revised August 1991
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COST-RETURN PROJECTION—GRAZING YEARLING BEEF

Steers Heifers Your Farm
Total Cash Flow Total Cash Flow Total Cash Flou

VARIABLE COSTS PER HEAD:

1. Pasture (S months @ $12/mo.) ........... S 60.00 S 60.00 S 60.00 S 60.00
2. Silage _—Ibs. @S_—/T.) ..cnnnvvvnnnnn
3. Hay(_1bs. @5_JT) cnvvinnninnnnne
4. Grain(L_Ibs. @$—_/bu) ....iiininn
S Protein (___1bs. @ —/T.) ...oovnnnnen
6. Vitamins-Minerals (20 Ibs. @ 5.03/Ib.) .... .60 .60 .60 .60
7. Feed Processing (___bu. @ $.25/bu.) ......
8. Labor (.7Shr. @ $6.00/hr.) .............. 4.50 .45 4.50 .45
9. Veterinary, Drugs, and Supplies .......... 6.00 6.00 6.00 6.00
10. Marketing Costs ........coaeverernrnns
11. Hauling ....ovovnvnonnnnnonnenennenens
12. Utilities. Fuel, Ol ......c..cviiivinenens 1.50 1.50 1.50 1.50
13. Buildings-Equipment Repairs ............ 1.00 1.00 1.00 1.00
14. Miscellaneous ........ovevmeacvananenens 2.25 2.25 2.25 2.25
15. Interest on Purchased Livestock
+ Y% Variable Costs @ 12%
(150 daYS) . oevnvnnrnrnncnnaanannanins 28.87 17.26 26.84 16.04
A. TOTAL VARIABLE COSTS ............... s 10472 § 89.06 § 10269 § 87.84
FIXED COSTS PER HEAD:
16. Depreciation on Equipment and
Facilities .....ocvvvnvemveancnrnnanaes ] 200 § XXX $ 200 S XXX
17. Interest on Equipment and Facilities!
@I2% oo 1.80 2.77 1.80 2.77
18. Insurance on Equipment and
Facilities @ .25% ... vcvvnnveurvnoanss .08 .08 .08 .08
B. TOTAL FIXED COSTS .........cocovnvvce s 38 S 28 § 388 § 2.85
C. TOTAL COSTS PER HEAD(A +B)....... s 10860 § 9191 §  106.57 § 90.69
RETURNS PER HEAD
19. Market Animal:
Steers: 775 1bs. @ $84/cwt. ... ....lnn s 651.00
Heifers: 775 Ibs. @ $80/cwt. ........... ) $  620.00
20. Less Cost of Animal:
Steers: 580 1bs @ $93/cwt. .......ennen -539.40
Heifers: 580 Ibs. @ $86/cwt. ........... -498.80
21. Less Death Loss: 2% of Line20 ........... -10.79 -9.98
D. GROSS RETURN/HEAD .......c........-- s 100.81 s 1122
E. RETURNS OVER VARIABLE COSTS
[ T - R R s -391 § 11.75  § 853 § 23.38
F. RETURNS OVER TOTAL COSTS
(D—C) ceveininnnenensannnanaeanns s -7.79  § 890 S 465 S 20.53

G. AVERAGE SELLING PRICE NEEDED:
22. To Cover Variabie Cost and Feeder

(A + 20 + 21) + (Selling Wt.) ........ S 8450 § 8249 S 7890 $ 76.98
23. To Cover Total Cost and Feeder
(C + 20 + 21) + (Selling Wt.) ........ S 85.01 § 8285 S 79.40 S 77.35
H. TOTAL FEED COST (Lines 1 through7) .... S 60.60 S 60.60 S 60.60 $ 60.60
24. Cwt. Produced: .....oovnmrevenonaancnens 1.95 1.95
25. Feed Cost Cwt. (H = 24) ......cocveenens ] 31.08 $ 31.08 § 31.08 § 31.08
1. ASSET TURNOVER (D + INVESTMENT) . 17.70% 21.03%
J. NET RETURN ON INVESTMENT
((F+15+17) + INVESTMENT)® ......... 4.02% 6.30%

1Total column is one-half the investment in equipment and corrals at an interest rate of 12 percent. The cash flow column assumes principal and interest
to be 33 percent of a 5-year amortized loan at an interest rate of |2 percent.
2[nvestment equals total cost of purchased animal and value of equipment and corrais.

COOPERATIVE EXTENSION SERVICE, MANHATTAN, KANSAS
KANEAS
STATHE
UNIVERSITY

Issued in furtherance of Cooperative Extension Wort acts of May 8 and June 30, 1914, as amended. Kansas State University, County Exten-

sion Councils, and United States Department of Agncuityre Cooperating, Walter R. Woods. Director. All educationai programs and materi-
als available without discrimination on the baus of race. color. national origin, sex, age. or handicap. 10-90—2M
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COST-RETURN PROJECTION FOR BEEF COWS (PER COW)

EXAMPLES YOUR FARM
Total Cash Flow Total Cash Flow
VARIABLE COSTS PER COW:
1. Summer Pasture (6 months) ............... ... ... $ 107.05 § 107.05
2. Crop Residue (1,240 lbs. X $.005/1b.) ............... 6.20
3. Hay-Forage (3.010 Ibs. X $80/ton) ................. 120.40 120.40
4. GraIM « v et e e
3. Protein (120 Ibs.) and Salt-Minerals (60 1bs.) ......... 20.40 20.40
6. Labor (7.25 hrs. X $8.00/hr.) ...... oot 58.00 5.80
7. Veterinary, Drugs, and Supplies .................... 6.25 6.25
8. Breeding Charge ............ciiiiiiiiiiaan 10.00
9. Marketing Costs .. ...vvirriiiiii e
10. Utilities, Fueland Oil ..... ... . oot 12.50 12.50
11. Building and Equipment Repairs ................... 20.00 20.00
12. MISCElIAneoUS o oo vvvteee e iiin e ie e 5.50 5.50
13. Interest on Y2 Variable Costs @ 12% ................ 21.98 10.72
A. TOTAL VARIABLE COSTS ... ...t $ 388.28 § 308.61
FIXED COSTS PER COW:
14. Depreciation on Buildings and Equipment ............ $ 5350 s XXX
15. Interest on Buildings and Equipment' @ 12% ........ 40.50 62.42
16. Insurance on Buildings and Equipment @ .25% ...... 1.69 1.69
17. Interest on Breeding Stock @ 12% .................. 75.84 45.50
18. Insurance on Breeding Stock @ 1% ................. 6.32 6.32
B. TOTAL FIXED COSTS .. oninninieeeeeeeeeeenn. $ 177.85 § 115.93
C. TOTAL COSTS PER COW (A +B)...........ovnn $ 566.13 § 424.54
RETURNS PER COW:
19. Steers: 5251bs. X 46% X $103/cwt. ... ...t $ 248.75
20. Heifers: 500 Ibs. X 30% X $99.50/cwt. ............. 149.25
21. Cull Cows: 1,000 X 14% X $53.50/cwt. ............. 74.90
D. GROSS RETURNS/COW ... it $ 47290
E. RETURN OVER VARIABLE COSTS (D — A) ....... $ 8462 $ 164.29
F. RETURN OVER TOTAL COSTS (D —C) ........... $ -93.23 § 48.36
G. AVERAGE SELLING PRICE NEEDED/CWT. ........
22. To Cover Variable Costs (A -21) =24 .............. $ 7994 3§ 59.62
23. To Cover Total Costs (C-21) =24 .. ... ... ... ... $ 125.31 $ 89.19
H. TOTAL FEED COSTS (Lines1-5) ........... ...t $ 254.04 § 247.84
24. Cwt.of Calf Sold PerCow ...........iiiiiiiinnn, 3.92
I. ASSET TURNOVER (D <= INVESTMENT)*........... 36.18%
J. NET RETURN ON INVESTMENT ‘
((F+ 13+ 15+ 17) = INVESTMENT)Y .............. 3.45%

!Total budget assumes one-half the original cost of buildings and equipment at an interest rate of 12 percent. The cash flow column assumes principal

and interest on buildings and equipment to be 33 percent of a 5-year amortized loan at an interest rate of 12 percent.

Investment equals total value of breeding stock and buildings-equipment.
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,~RETURN PROJECTION—SUMMER FALLOW WHEAT (W-F ROTATION) IN WESTERN KANSA!

! EXAMPLES YOUR FARM
Total Cash Flow Total Cash Flow

VARIABLE COSTS PER ACRE:

1. Labor (1.20 hrs. X $8.00/hr.) ... ... oveinnt. $ 960 3 .96
2. Seed (40 1bs. X 8.095/1b.) ..o 3.80 3.80
3. Herbicide (37.85) and Insecticide ................... 7.85 7.85
4. Fertilizer and Lime (30 1bs. N) ...t 3.60 3.60
S.Fuetand Ofl ... 5.93 3.93
S PP
7. Machinery and Equipment Repairs .................. 11.90 11.90
B s
9. Crop INSUTANCE ... ouovveiee i 6.23 6.25
10, DIVING « oot
11. Custom Hire ... ovvii e
12. Crop Consulting ... ..vvvnvone i
13, Miscellaneous .. .ovvvevvmvainnee i 4.00 4.00
14. Interest on Y2 Variable Costs @ 12% ................ 3.18 1.59
A. TOTAL VARIABLE COSTS ... .o $ 56.11 §  45.88
FIXED COSTS PER ACRE:
15. Real Estate Taxes @ 1% . ..o oiivevnenininans 3$ 9.00 $ 9.00
16. Interest on Land (5450/A X 2 X 6%) .............. 54.00 31.82
17. Rentfor RentedLand ........... ..o,
18. Depreciation on Crop Machinery .................... 16.50 XXX
19. Interest on Crop Machinery’ @ 12% ................. 9.90 15.26
1) TP
3 PP
22. Insurance on Machinervy @ .25% ........... ... ... 41 41
B. TOTAL FIXED COSTS ... ...t $ 8981 $ 56.49
C. TOTAL €OSTS (A + B) coiriiii e $ 14592 § 102.37
D. YIELD PER ACRE ...t 35 bu.
E. PRICE PER BUSHEL ..... ...ttty $ 2.60
F. NET GOVERNMENT PAYMENT® ................... - 8 41.35
G. RETURNS PER ACRE (DX E)+ F)............... $  132.35
H. RETURNS OVER VARIABLE COSTS (G — A) ...... $ 7624 $_ 86.47
1. RETURNS OVER TOTAL COSTS (G—C) .......... $ -13.57 $_ 29.98
J. VARIABLE COSTS/BUSHEL (A +=D) ............... $ 1.60 § 1.31
K. FIXEDCOSTS/BUSHEL (B = D) .........ooiiininnn $ 257 §  1.61
L. TOTAL COSTS/BUSHEL (C+D)...........oninnt $ 417 8 292
M. ASSET TURNOVER (G + INVESTMENT) ........... 12.43%
N. NET RETURN ON INVESTMENT :
(1 + 14 + 16 + 19) = INVESTMENT)* ..... .. ..... 5.02%

1Total column assumes interest rate shown in Table A. Cash flow column assumes principal and interest to be 33% of a 30-vear amortized loan at the
interest rate shown in Table A. 2Total column is one-half the original st at the interest rate shown in Table A. Cash flow column assumes principal
and interest to be 33% of a 5-year amortized loan ut the interest rute shown tn Table A. *Net government pavment equals yield per acre (D} times
expected deficiency payment minus prorated cost of set-uside acres. Bused on | 39 flex acres and 5% ARP. ‘Investment equals rotal of all fixed assets

shown in Table A.
)35 A3



; COST-RETURN BUDGET—PER DAIRY COW AT 17,500 POUNDS

OF MILK SOLD (REPLACEMENTS RAISED)

EXAMPLE YOUR FARM
Total Cash Flow Total Cash Flow
VARIABLE COSTS PER COW:
1. Feed (From Table 1) ... ..o $1.296.46  $1.296.46
2. Labor (40 hrs. X $6.00/hr.) ... .o 320.00 32.00
3. Veterinary. Drugs. and Supplies ............oooveenes $5.00 55.00
4. Breeding Charge® ....... ..ot 25.00 25.00
5. Marketing and Hauling Costs® ............oovnenes 250.00 250.00
6. ULIEES® « vt reiieemncanie e 76.00 76.00
7. Fuel. Oil. and Auto Expense® ...........cccvnnvens 30.00 30.00
8. Building and Equipment Repairs* .................. 126.00 126.00
9. Dues and Fees¥ ... .. 38.00 38.00
10. Interest on Y2 Variable Costs @ 12% ................- 132.99 69.42
A. TOTAL VARIABLE COSTS ... ..o $2.349.45  $1,997.88
FIXED COSTS PER COW:
11. Depreciation on Buildings and Equipment ............ $ 261.26  § XXXX
12. Interest on Buildings and Equipment' @ 12% ......... 162.00 249.67
13. Insurance on Buildings and Equipment @ 25% ... 6.75 6.75
14. Interest on Breeding Stock @ 12% ..............c.-- 168.00 100.80
15. Insurance on Breeding Stock @ 1% .........c.oohvn 14.00 14.00
B. TOTAL FIXED COSTS ... it ©$ 61201 $ 371.22
C. TOTAL COSTS PER COW (A+ B) .......c.covnvnee $2.961.46  $2.369.10
RETURNS PER COW
16. Milk Sales: 17,500# X $12.00/cwt. .. ..ovvvvervnnnens $ 2.100.00
17. Calves Sold: 40% X $100 .........ovovvennnrornns 4000
18. Cull Cows: 1.300# X 3 X $53.50/ewt. ... 229.52
D. GROSS RETURNS/COW .. ..ot $ 2,369.52
E. RETURNS OVER VARIABLE COSTS (D —A)....... $ 20.07 $ 371.64
FE. RETURNS OVER TOTAL COSTS D —C)........... $-591.94 § .42
G. TOTAL RETURN PER CWT. OF
MILK SOLD (D = 175 CWT)) ...t $ 1354 § 1334
H. TOTAL COST/CWT. MILK SOLD (C + 175 CWT)... $ 1692 § 1334
1. ASSET TURNOVER (D + INVESTMENT)* ........... 57.79%
J. NET RETURN ON INVESTMENT
((F 4+ 10 + 12 + 14) = INVESTMENT)* .............. -3.15%

* Based on 1990 Farm Management Association farms plus inflation from 1990 to 1992.

iTotal column is one-half the original cost of buildings and equipment at an interest rate of 12 percent. The cas

interest on buildings and equipment to be 33 percent of a 5-year amortized loan at an interest rate of 12 percent.

2Investment equals total value of breeding stock and buildings-equipment.

h flow column assumes principal and
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COST RETURN PROJECTION—DAIRY HERD REPLACEMENT
EXAMPLE YOUR FARM
Total Cash Flow Total Cash Flow
VARIABLE COST PER HEIFER
1. Feed—to 24 Months of Age (Table 1) ........coovnve- § 555.75 § 585.75 ,
2. Labor (15 hours X S8.00/HE) cvvveervrearmree e 120.00 12.00
3. Veterinary. Drugs and Supphies ...oeooeoesomeees 6.50 6.50
4. Breeding Costs for A.L. SEIVICES « oo oo ve v 16.00 16.00
5. Transportation and Marketing COSTS « .. vonmvrvrreeses
6. Fuel. Oil and Repairs .........oooorrrmrrrrmto 8.50 8.50
7. Building Repairs . ovovvrerrrorrr ot 3.50 3.50
8. Interest on Y2 of Variable Costs @ 12% ....covveves 42.62 21.68
A. TOTAL VARIABLE COSTS o ovvveens e $ 752.87 $ 623.93
FIXED COST PER HEIFER:
9. Depreciation on Buildings and Equipment .........--- s 15.00 § XXXX
10. Interest on Buildings and Equipment' @ 12% -....---- 18.00 27.74
11. Insurance on Buildings and Equipment @ 25% ... 75 .75
12. Interest on Average Investment in Heifer @ 12% ..o -t 78.00 46.80
B. TOTAL FIXED COSTS o oveeanmememsmes et $ 111.75 $ 75.29 '
C. TOTAL COSTS PER HEIFER A +B) ........-----" 5 864.62 $ 699.22
RETURNS PER HEIFER
13. Spring Heifer: .9 head X $900 .....coiverorerey $ 810.00
14. Non-Breeder or Cull: 1hd. X 9001bs. at$74 ........ 66.60
15. Calf Purchased or Raised: ..voovvrrmmermmmmsrsmesns -100.00
16. Less Death Loss: 15% of Line 13 . oovnvnerimeeenes -15.00
D. GROSS RETURNS PER HEIFER .......ccicneen-ve- § 761.60
E. RETURN OVER VARIABLE COSTS (D — A ooeenn $ 8.73 § 137.67
E. RETURN OVER TOTAL COSTS (D —C) ....-vvv- - $ -103.02 $ 62.38 >
G. ASSET TURNOVER (D = INVESTMENT) ......vv - 80.02%
H. NET RETURN ON INVESTMENT
(F+ 8 + 10 + 12) <+ INVESTMENT)® ...........---- 3.75%
1 Total column is one-half the investment in buildings and facilities at an interest rate of 12 percent. The cash flow column assumes principal and interest
[0 be 33 percent of a 5-vear amortized loan at an interest rate of 12 percent.
nvestment equals total investment in dairy heifer and value of buildings and facilities for the rwo year period.
MANHATTAN, KANSAS
August 1991
ty. County Exten-

rams and materi-

une 30. 1914, as amended. K ansas State Universi
8-91—1.5M

COOPERATIVE EXTENSION SERVICE,
Waiter R. Woods. Director. All educational prog

i
i
MF-399 Revised
W Issued in furtherance of Cooperative Extensmn Work adts of May 8andJ
sion Councils. and United Saates Department 4 Agnculture Cooperating.
he bas of race. color, national origin. sex. age. or handicap-

mmwslji als available without discrimination on ¢
File Code: Farm Management 3-2
i~
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COST-RETURN BUDGET—EWE AND LAMB

EXAMPLES YOUR FARM
Total Cash Total Cash
VARIABLE COSTS PER EWE
1. Pasture (I.4aum X $12/aum) . ... o i 3 16.80 $ 16.80
2. Sorghum Silage (39T X S16/Ton) ... ... ..., 6.24 6.24
3. Alfalfa Hay (.21T X 880-Ton) ......... .. .. iiiiiiiaanaa.. 16.80 16.80
4. Grain Sorghum (7.73 bu. X $2.30°bu.) ... i, 17.78 ‘ 17.78
S, Protein (101 1bs. X S.113 1b.) oo ov i 11.41 11.41
6. Labor(Zhrs. X S8.00 hr.) ... ... ... . 16.00 1.60
7. Veterinary. Drugs. and Supplies ......... ... .. ... o 4.00 4.00
8. Breeding Costs . ... ... i 3.00 3.00
9. Marketing Costs (3% of Sales) ........... ... ... i, 2.78 2.75
10, Shearing ... . e 2.00 2.00
I1. Utilities. Fuel . Oil ... ... . o 3.00 3.00
12. Building and Equipment Repairs ..................... .. ... . ... 2.35 2.35
13. Taxes and Insurance ..... FE N .60 .60
14, Miscellaneous . ... ... . .50 .50
1S, Intereston ': Variable Costs @ 12% .. .o ovveii i 6.19 3.20
A, TOTAL VARIABLE COSTS ... ... . i $ 109.42 5 92.03
FIXED COSTS PER EWE
16. Depreciation on Buildings and Equipment .................. ... ... $ 11.25 5 XXX
17. Interest on Buildings and Equipment' @ 12% ............ .. ....... 10.20 15.72
18. Insurance un Building and Equipment @ .25% .................... 43 .43
19. Interest on Breeding Flock @ 12% ............... ... ... .. ... ... 12.00 7.20
20. Insurance on Breeding Flock @ 1% ..... A 1.00 1.00
B. TOTAL FIXED COSTS ....oomiee i $ 34.88 $ 24.35
C. TOTAL COSTS PER EWE (A + B) ...t $ 144.30 $ 116.38
RETURNS PER EWE
21. Market Lambs: 120 1bs. X 113% X $63/cwt. ..................... $ 86.94
22. Cull Ewes: .2 X 1251bs. X $16.90/cwt. ...... ... 4.23
23. Wool and Incentive: 8.51bs. X §1.25/1b. .................... .. ... 10.63
24. Ewe Replacement ....... ... ... ... i -16.67
D. GROSS RETURNS/EWE ... ... i $ 85.13
RETURN OVER VARIABLE COST (D — A) ..................... $  -24.29 S -6.90
F. RETURN OVER TOTAL COSTS (D —C) ............. ... ..... s -59.17 s -31.28
G. AVERAGE SELLING PRICE NEEDED/CWT. .....................
25. To Cover Variable Costs (A — 22 — 23 +24)+27...... . .... $ 80.60 ] 68.00
26. To Cover Total Costs (C — 22 + 23 + 24) =27 ....... .8 105.88 S 85.64
H. TOTAL FEED COSTS (Lines1-5) ..................... .. 8 69.03 $ 69.03
27.Cwt. Produced ... ... ... i . 1.38
28. Feed Cost/Cwt. Lamb Marketed (H = 27) ............. .. 8 50.02 s 50.02
I. ASSET TURNOVER(D + INVESTMENT) ............. . $ 31.33%
J. NET RETURN ON INVESTMENT
(F+ 15+ 17+ 19) + INVESTMENT)Y ............... . -11.40%

'Toral column assumes one-half the original cost in buildings and equipment ut an interest rate of 12 percent. The cash flow column assumes principal
and interest on buildings and equipment to be 33 percent of a 5-veur um«.rti:ed luun ut an interest rate of 12 percent.
“Investment equals total value of breeding stock and buildings-equipmen:
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KAREN HANZLICEK
% ROUTE 1, BOX 37
NETAWAKA, KANSAS
POSTAL ZONE 66516

September 2, 1993

DAVID CORBIN
RR 1, Box 73
Towanda, KS 67144

Re: Committee Hearings on Reorganization
of the State Board of Agriculture

Dear David:

Once again, I thank you for allowing me the time to testify
before your committee on August 30, 1993.

What I am concerned about, and feel that I need to rebut or
clarify is the testimony that was given on Tuesday, the 31st, by
Mr. Dwight Haddock, of Associated Milk Producers. When Gerald
Karr asked him about my testimony regarding the dairy inspections
Mr. Haddock replied that I had told a "falsehood". I don't think
it's very nice, or proper, to interfere with someone else's
testimony. Let me tell you right now, that I don't lie and that -
I took the opportunity to testify before your committee very
seriously.

When Gerald asked Mr. Haddock about the inspections, with
Mr. Haddock having been in the dairy industry for so many years,
he knew and could have taken the opportunity to correct Gerald on
his choice of words in his question. Under the category of .
inspections, I testified about the laboratory tests, etc. If °
either the committee, or Mr. Haddock, understood that I was
talking against the on farm inspectors, then I feel that it is
necessary for me to correct the misunderstanding now, and for the
record. The area of on farm inspections is one area where we
never, personally, had even one problem or complaint.

However, I do feel that there is a problem, when milk
samples are taken from the milk bulk tank at every pick up and
yet the state lab only checks for contaminants such as pesticide,
once a year. I also know of one past producer, who got a notice
that there was evidence of a brucellosis carrier in their herd.
This evidence was shown as a result of a sample that had been
picked up from their tank just a few days before, even though
they had sold all of their cows and quit milking over eight
months*previous! Now this kind of false test is enough to force
a dairy out of business, because of the cost and time and
harassment to the herd and it's owner, just to prove their
innocence.

Another area of testing, which affects every dairy, is in

/577



the area of butter fat tests and particularly, somatic cell count
tests. The farmer gets paid according to the results of these
tests and yet, my neighbor had four samples of the same milk
taken from his tank at the same time and labeled them, as though
they had come from different sources. The results should have
been within an identical range, but instead they were, each of
the four, way far apart. Now remember, the farmer gets paid,
according to the range where his sample falls! I guess it's a
good way to weed out the farmer who doesn't gross $250,000, as
Mr. Steffes said was needed to be in farming.

That raises two more questions: If Mr. Steffes knew that a
farmer must gross a minimum of $250,000, in order to succeed,
then why have banks continued to loan their depositors' money, on
investments that they knew would be impossible to repay? AND
Wasn't/isn't it unjust enrichment to write off 80% of the
appraised value of the loan and then take 100% of the collateral
besides?

I understand that yesterday, in Federal District Court in
Topeka, in regard to a Federal Land Bank matter, an attorney said
we may use as a defense, that we are going to challenge the
transaction--then the bench spoke, to knowing how the laws are
dealt with in Kansas Courts, "You may overcome the notes, but you
are not allowed to overcome the mortgage." It seems to me, that.
if a note is invalid, then how could there be a mortgage, except
that the Federal Land Bank Mortgages have been used for
collateral to the International Monetary Fund to secure No Fault
Bonds which cannot be paid off early, and so the mortgages cannot
be released until the date(s) when the bonds can be paid off. Of
course you realize, that our mortgage said that we could pay off
early, if we chose to do so. You should also know that after
illegal foreclosure and all the travesty that has followed our
ordeal, Federal Land Bank got judgment, resold the land and got
their money from that, took back our stock and got the value from
that (insurance payment), and yet, still refuse to return the
original note and mortgage marked paid. I'll bet you wouldn't
pay off your car at the bank and not demand a paid receipt!

Sincerely,

%éiwi/gz//m&/ ck,,é ,

Karen Hanzlicek

cc: Raney Gilliland
‘Gerald Karr
Don Steffes
Dwight Haddock
Jill Wolters, Reviser of Statutes
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|FE Women Involved In Farm €conomics

RRE # 1 Box 95
Jetmore, Kansas 67854
October 1, 1993

Chairman House Ag. Committee
Eugene Shore

Rt. 2

Johnson, Ks. 67855

Dear Rep. Shore.

I am writing in regard to the State Board of
Agriculture.

As a farmer/stockman yourself,l am sure you are aware
that agriculture representation is becoming smaller and
smaller. I am writing to encourage you to delay any action by
the legislature on the State Board of Agriculture issue until
it has been heard by the court of appeals in Denver.

The legislature should act on this issue only if it
becomes necessary.

Sincerely ‘
\

J

Naomi King .

/4%73&7%3V
W—rw/ﬂf ./6’ J

/6~/



FRANKLIN DEE WILLIAMS

3212 8.¥. Bveningside Dr.
L e, Kansas 66614
(oﬁ) 372-%392

PRESTDENE,

KAREN BANSLICEK
aOUTE 1, BDOK 37
Netaveka, Ransas 66516
(913) €32-3190

FORTHERN JUDICIAL DISTRICY
VICE PRESIDENT
VIAGIL PREVETT

R.R. 2. Box 14}
Cherokes, Oklahoas 173728
(404) 433-23M

SOUTHERM JUDICIAL DISTRICY
VICE PRESIDONT
SCOTT STERLE

233 Worth Nichigan
Lavrence, Ransas 66044
(913) 843-4667

BASTERS JUDICIAL DISTRICY
YICE PRESIDENY
SSELL RAULSTOM

500 lalt Osk
c1in, Ransas 67749
.(’33) 478-230)

WESTEEN JUDICIAL DISTRICY
VICE PRESIDENT
YOLANDA J. MARSHALL

904 8.8. Rice Rd.
Topeka, Ransas 66607
(°5) 233-2800

CORRESPOMDING SECRETARY

GLEMDA &, MELLIES

o 9ot (1]
norgaaville, Kansss 67468
(913) 29¢-3631

RECORDING SBCRETARY

MARK DRAKE
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winfield, Kensas 67156

(316) 221-4600
TREASURSR
ABRAHAM K, FRIESEN
2.0, 3. Bz M)

McPherson, Kansas 67460
(316) 2430038

PARLIMENTARIAN

provable authority or permission:

KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Est: 1855

MEMORANDUM

TO: INTERIM STUDY COMMITTEE
C/0 HOUSE AGRICULTURE COMMITTEE
WITH VALID AND CURRENT OATHS
§ 3. FROM: GLENDA L. MELLIES

CURRENT AND ACTING RECORDING SECRETARY
STATE AGRICULTURE SOCIETY

DATED: October 27 & 28, 1993

RE: BRIEFING & HEARINGS on Potential Re-

structure of the KS State Bd. of Ag.
Continued from August 30, & 31, 1993

Thank you for the opportunity to appear and offer to
further assist in support, of cooperation to establish
and exercise the full powers and duties without

obstruction to the charter of the Society:

1. where Constitution has been once formally extended
by Congress to territories, neither Congress nor
territorial legislature can enact laws inconsistent
therewith. [ See U.S. Territory or Property Art 1V,

Sec. 3 ¢cl 2, n 8 - - Exhibits # 43 & 44 ]

I1SSUES &
POSITIVE ACTIONS

CONSTITIUTIION
(B)
(D)
(F)
(H)

(a)
(C)
(E)
(G)
(I) LACK OF RIGHTS,

POSITIVE INACTIONS

OBSTRUCTION OF JUSTICE OBSTRUCTION OF DUTY

LEGAL RESPONSIBILITIES LEGAL AUTHORITIES
ETHICAL RESPONSIBILITY MORAL RESPONSIBILITY

RESPONSIBILITIES NOR AUTHORITIES

BRIEF IN SUPPORT OF COOPERATION AND INVESTIGATION

RE: Briefings & Hearings on Potential Re-structuring

of the KS State Bd. of Ag. Dated August 31, 1993 Rm.

526-S at 9:00 a.m. without proof of authority nor

[SEE Exh offered 8-30-93]

//E&L&x Cﬁ“
/07 /
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FRANKLIN DEE WILLIAMS

3212 S.W. Eveningside Dr.
Topeka, Kansas 66614
(913) 272-5392

PRESIDENT

ALVIN MATIKE

R.R. 1. Box 110
Westmoreland, Kansas 66549
(913) 4%6-7240

NORTHERN JUDICIAL DISTRICT
VICE PRESIDENT
VIRGIL PREWETT

R.R. 2. Box 141
Cherokee, Oklahoma 73728
(404) 431-2334

SOUTHERN JUDICIAL DISTRICT
VICE PRESIDENT
SCOTT STEERLE

255 North Michigan
Lavrence, “nsas 66044
(913) 843-4667

EASTERN JUDICIAL DISTRICT
X PRESIDENT
RUSSELL RAULSTON

$08 East Oak
Oberlin, Kansas 67749
(913) 478-230)

WESTERN JUDICIAL DISTRICT
VICE PRESIDENT
YOLANDA J. MARSHALL

884 S.E. Rice R4.
Topeka, Kansas 66607
(913) 233-6770

CORRESPONDING SECRETARY

GLENDA L. MELLIES

R.R. 1,
Morganville, Kansas 67468
(913) 296-3631

RECORDING SECRETARY

MARK DRAKE

R.R. 1.
winfield, Kansas 67156
(316) 221-4688

TREASURER
ABRAHAM K. FRIESEN
R.R. 3. Box 13

McPherson, Kansas 67460
(316) 241-005%

PARLIMENTARIAN

KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Est: 1855

MEMORANDUM

TO: INTERIM STUDY COMMITTEE
C/0 SENATE AGRICULTURE COMMITTEE
WITH VALID AND CURRENT OATHS

FROM: GLENDA L. MELLIES
2PN CURRENT AND ACTING RECORDING SECRETARY
STATE AGRICULTURE SOCIETY

DATED: August 31, 1993

RE: BRIEFING & HEARINGS on Potential Re-
structure of the KS State Bd. of Ag.
Continued from August 30, 1993

I|EEIX R T e T T ST ST ST IS IR IS TSI

Thank you for the opportunity to appear and offer to
further assist in support, of cooperation to establish
and exercise the full powers and duties without
obstruction to the charter of the Society:

1. Where Constitution has been once formally extended
by Congress to territories, neither Congress nor
territorial legislature can enact laws inconsistent

therewith. [ See U.S. Territory or Property Art IV,
Sec. 3 cl 2, n 8 - - Exhibits # 31 & 32 ]

ISSUES & CONSTITUTIION
(A) POSITIVE ACTIONS (B) POSITIVE INACTIONS
(C) OBSTRUCTION OF JUSTICE (D) OBSTRUCTION OF DUTY
(E) LEGAL RESPONSIBILITIES (F) LEGAL AUTHORITIES
(G) ETHICAL RESPONSIBILITY (H) MORAL RESPONSIBILITY

(I) LACK OF RIGHTS, RESPONSIBILITIES NOR AUTHORITIES

RE: Briefings & Hearings on Potential Re-structuring

of the KS State Bd. of Ag. Dated August 31, 1993 Rm.
526~S at 9:00 a.m. without proof of authority nor

provable authority or permission: [SEE Exh offered 8-30-93]
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PAGE 2.

WHETHER Art. IV, Section 3, cl 2, n 8 AS SHEPARDIZED
AMOUNTS TO HAVING CONSTITUTION BEEN ONCE FORMALLY
EXTENDED BY CONGRESS TO TERRITORY, NEITHER CONGRESS
NOR TERRITORIAL LEGISLATURE CAN ENACT LAWS INCONSISTANT
THEREWITH? (Pursuant to Downes v, Bidwell. (1901) 182
U.S. 244, 45 L. E4. 1088, 21 S Ct. 770 )
It is respectfully submitted that it is understood that some will
be incouraging an investigation and I likewise can not deny that
that is verylikely the best immediate approach to. give an
opportunity to know what is needed, and what would be proper.
(a) Yesterday you heard testimony that the Official oOffice
of the Secretary is neither vacant nor temporarily filled, nor

should it be ordered filled.

(b). The alleged court in Kansas City may under the law be
prevented from any such appointment of someone who 1is not
qualified to act in such capacity before becoming Elector that
has Qualifications to be elected or appointed; and

(c). Who is the person Qualified to swear such to the Order?

FIRST: Let me point your attention to the cover sheet our BOARDS
Stationary and more specifically the establishment of this
Society in 1855 with all the authority and duties of the
Chartered purposes. [See Exhibit Attachments #s 14 through 22 ]

Next refer to Exhibit # _33 465 SOUTHERN REPORTER 2d SERIES
1266 - - Oath at Key 5 "The key to a valid oath is that perjury
will lie for its falsity."

KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Est: 1855
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KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Est: 1855

PAGE 3.

Exhibits #8 1, 2, & 3 the publisized knowledge of William Colby
former Director of our Central Intelligence Agency at page 344 of

HONORABLE MEN. (i.e.) Quoted:

. e . . . . - . . - . - . L - - - . . - .

. . . . . . . . Because my nomination had been announced
in early May, all the world knew I was meant to be the next
CIA chief. But I wasn't able to accept the responsibility
or exercise the authority of the position until I was
Officially sworn in. In the meantime, I was, if not
exactly a man without a job, then one without a title -- an
absolutely befuddling situtation in official Washington,
where titles are more important than gold - - in effect
running the Agency without presuming to do B80. . . « « . .
]

Second: Exhibits #s __31 & 32 the publisized 1lawsuit of
Kansas Natural Resource Council and Common Cause of Kansas and
constitutional question of the clandestine Board & Secretary
raises yet a serious question when can the constitution be
violated supposedly their actions struck down and then be ordered
to do the same acts yet for a time until October 1, 1993.
WHETHER OUR JUDICIARY CAN UNDER OUR CONSTITUTION DO THE
FOLLOWING: (a) FAIL TO TAKE A TIMELY OATH: (b) YET ORDER
ACT UNCONSTITUTIONAL AND TURN AROUND AND ALLOW THE SAME
VIOLATORS TO CONTINUE DOING THE SAME FOR YET A PERIOD OF
TIME WHEN THEY WERE ONLY IMPOSTORS: (c) IGNOR THE REAL
LAW, CHARTER, VESTED RIGHTS, DUTIES AND AUTHORITIES?
Third: Exhibits #s _36 through _43 are self explanitory as
to what is a valid oath that will supposedly stand the test of
perjury:
Fourth: The Same above needs to be answered - - What was the name

of the Officer authorized to attest and sign the above Oaths not

19 -4



KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Est: 15855

PAGE 4.

yet shown to be taken and by rule and Statute K.S.A. 7-124 et

seq. prevented such order to become affective? and specifically

K.S.A. 7-124 (h) before taking a duty oath? [ EXH #s 41 thro 43 ]

Five: That February 1991 in the Kansas Government Journal it was

printed as published See page 50, 51, 52 and as pointed out as

[EXH #s 5 th 7]

Specifically shown as Model Oath or Affirmation of Office or

Employment: NOTE: "To swear an oath strike the language within
the brackets []. To declare an affirmation strike the
language within the parentheses ()."

It is respectfully shown and so stated that Rule 212. Admission

to the bar found in K.S.A. 7-124 et seq. [See EXH #s _41 to 431

It is further respectfully submitted that I can not be
responsible for some figment of your imagination.
PLEASE DIRECT YOU ATTENTION TO:
1. [See - - 191 PACIFIC REPORTER, 24 SERIES at 690 wash ]
9. Constitutional law - - Key at 125
Corporations - - Key at 40 QUOTED:
"A state may not pass laws altering or
amending charters of corporations in such
a way that will change their fundamental
charjter or impair the object of the grant
or rights vested thereunder, or in such a
way as will impair the contractual rela-
lations or rights of stockholders among

themselves or existing between them and
the corporation.”

[See Exhibit # __44 ]
Sixth: That all is ask to STOP and ask yourselves is it not now

time to determine what is by this the content of your character?



KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Esu: 1855

PAGE 5.

Seventh: That on the otherhand is the determination to be that
such positive inaction is the result of even those earlier lack
of any content of character?
Eighth: That appropriations for 1861, 1862, as well as 1863 by
Statutory publication shows the Society Board to be the
recognized Board of Agriculture and what others could be valid?
[See Exhibits #s ___ 23 = through # ___27 1]
Ninth: That property and funds needed to be supported by all
since Statehood for acccountablility is that which cannot be done
without a full investigation and cooperation by all, and 1if not
what?
Tenth: With example to: That which is found in the testimony of
the clandestine Board and Secretary when testifying to the
condition of Agriculture in Kansas and whether such testimony is
shown to reflect that which the records have been provided or
whether_such testimony is contrary to Agriculture?
It is respectfully submitted that such testimony is and remains
contrary to the recorded condition of agriculture and an invalid
attack upon Kansas itself as well as upon Ag. and is so stated.
WHETHER LEGISLATIVE RESEARCH NEEDS TO BRING ALL OF THE
RECORD FACTS PREVIOUSLY OVERLOOKED, REFUSED, NEGLECTED
OR OTHERWISE?
It 1is respectfully submitted that myself and others have
attempted to Question required oQualifications of Executive,
Legislative, and alleged Judiciary and that case law suggests

that Rules provided of the tolling of such positive actions or
[See EXHIBIT ™ %2 ]
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PAGE 6.

[See Exhibits # 12 & 13 ]

Eleventh On more than one occasion meself and others traveled to
the Capitol and specifically the Office of Kansas Treasurer and
requested the accountings of Agriculture yet no accountings came
forward and now I direct your attention to yesterdays
Exhibit # 36 and the requirements Exhibits # 1 through # 7.
Twelveth I now draw your attention to Attachment Exhibit # 39
and specifically K.Ss.A 7-124 (h) which order shall become
effective upon his taking an oath and now K.S.A. 54-106 for all
;uch state officers.

thirteenth You can find Oath requiréments at Attachment Exhibit
# 45.

Fourtheenth You can review Exhibit # 12 and # 13 and know and
understand what Qualifications are and should remain under the
same issues and constitutions herein set out.

Fifteen You can review Exhibits # 14 through 30 and know and
understand the issues being raised here and how such applies to
the constitutions both federal and state.

(a). This Society Officer with other Officers have been
refused funds or accountings of Agriculture and in view
of this exhibit # 36, it seems clear and understandable
that this is nothing more than a mere scrap of paper.

(i) It seems to amount to a partial. preperation of an
official document that:

(A) That lacks Oath Sworn to nor in the alternative

KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Esu.
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KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Est: 1855

PAGE 7.

likewise not affirmed.

(B) That it is likewise seems to be signed by an
unauthorized party with no qualifications, and no
official duty or authority as what seem to Dbe
required.

Sixteen You must first examine these issues and constitutional
provisions and just how each of your oaths appear in thé record.
CONCLUSION
1. As Secretary of the Society as herein set out I seek your

full and complete investigation and results.

2. When your oath is in place, you need to examine what laws are

in place and if they are adequately founded and if they can be

reasonably expected to be enforced.

3. You also must now know that open records requests are a joke.

4. Taxpayers' property and funds are used by those who are not

owners and not entitled to use such property and funds and if you

do not know that, then this has been one more day of wasted time
for all of us.

5. Given due consideration to demand that the media get

involved, as evidence, now made known by the media, inquiring

about the World War II Memorial; some evidence has surfaced and
more investigation is needed. This World War II Memorial needs
to be returned to it's original, intended display site on the

"Kansas Territorial Agricultural Society" property.

6. Those who hold, at least defacto offices, should not have
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KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Esv. . .55

PAGE 8.

discretion to continue to refuse to perform their implied duties.
7. No oath should ever be filed in any file that is not open
record, and no charge should be greater than the actual cost for
reproducing and making available, such copies.

8. No document, purporting to be an oath, should ever be filed
until it will stand the penalty test of perjury, and enforcement
powers need to be mandatory and sufficient appropriations need to
be made available to allow prosecution for noncompliance.

9. Making a false writing, is making or drawing or causing to be
made or drawn any written instrument or entry in a book of
account with knowledge that such writing falsely states or
represents some material matter or is not what it purports to be;
and with intent to defraud or induce official action, and 1is in

violation of K.S.A. 21-3711, amounting to a class D felony.
SUPPLEMENTAI, MEMORANDUM TO THE ABOVE

1. Art. 1. Section 6. page 45 & 46 of the CONSTITUTION OF THE
STATE OF KANSAS - - Prohibits any alleged Governor of Kansas from
acting in violation of this prohibition and no Memorandum or
Court Order can circumvent such without first putting the same
before the Electors of Kansas for their approval or rejection.
[see Exhibit ____ & ____ Attached]

2. Section 3. of Charter mandates annual meeting of the Society
It was voted that the Officers act in the absents of the annual

meeting and to prescribe the duties and the Corresponding and

/Z-7



KANSAS TERRITORIAL AGRICULATURAL SOCIETY-Law Es

PAGE 9.
Recording Secretary are being denied compensation and you and
each of you are through your positive actions and positive
inactions and by your meeting here today are evidence that you
intended to do so and the laws and Constitution show you are
liable for your wrongful acts when they are drawn to your
attention and you refuse to assist in such corrections.
3. Publication are of record and each of you have a duty to obey
and comply with the laws, you need only to produce your oaths and
your qualifications.
4. That we ask that you speak out and do all possible to see
that all unconstitutional enactments‘since statehood be rescinded
and that no further enactments be drafted or proposed that will
impair the original charter or current by-laws of the "Society".
5. That even if they need not be rescinded because of there
being void then speak out so as to not impair from this point the

purpose of the "Society".

365
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I hereby certify that this reproduction is a true and correct copy
of materials in the custody of the Library of the Kansas State Historical

Society.
July 1, 1991

Library Reading Room Attendant
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First Day

Crewds Surge Onto
Grounds as Solemn
Dedication Finishes

BY RAY MORGAN

The Kansas Free Fair is
on!

Thousands- of people
streamed from all parts of
the Middle West Saturday to
B} ‘sec the 68th “annual exposi-
& !tion open on a note of solem-
W nity with the dedication of a
i [newly-built memorial tower
22 'to the men and women who

= served in Werld War IT and
- then burst into a blie of
7% color and gayety.

“.e By nightfall, an cstimated 53,000
Tetse o people had  streamed  thru  the
- P Rronnds to set a new opening day
Pattendance record to see motars
Fevele races, the night show, the

wmidway, and hundreds of exhibitx

Calls for Knd of War ;

In the solemn opening of the

fair with some 3,000 people ¢luse

tered around the base of the me-.
“morial tower at the 18th and To-
peka entrance, Rene Gagnon, Man-
chester, N. H., who parucipated
in. the historie flag raising on
Mount Suribachi on Two Juua in
World War 11, called for an end
to war, '

, “I have heard it said that people
-want to outlaw the atemic bomb
und poisonous gasses in war.”, said
Gagnon, clad in hjs, Muyrine “uni-
Jorm. “War is no long®r fought
|bY rules. It is a deadly and hloady
horror to be won.” :

Col, Cornelius Van Ness, famed
T World War IT Marine commanaer
in the Sonth Paciiic, said the me-
morial will live as o constant re-
minder of frecdom. -

“It mnust stand not cnly as &
Memoriul but what Is far more
Important as o living, indestruct-
ible promise that the apirit of ‘
free men will never be questioned |
as long as we have the power ;
and the strength and the aban- | -
dance to fight to keep 1t living,”
he sald. ’
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ROBERT L. KEARNS _ February 15, 1982

Director of Community Relations
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TOTAL TELEVISION —CATV Amaniin . KANSAS CITY ROYALS BASEBALL NETWORK STAUFFER SPORTS NETWORK /g\ A=

Mrs. Velma Paris A
County Commissioner COMM’SS}ONERQ
Shawnee County Court House -
Topeka, KS 66603

Velma ...
Don't spend money on a search as to who owns the Fairgrounds.

A. J. Ryan gave a section of the ground to Shawnee County
on August 11, 1870.

I believe the document is on microfilm at the Historical
Society.

You may want to check the package of land identified in
this Ryan document. The enclosed is something I found
years ago. ‘ '

BK:ap

Enc.

cc George Logan

BROADCAST SERVICES OF STAUFFER COMMUNICATIONS, INC.
XCOY TV KARZ RADIO KRMT KRNG KCNC AM FM KGBX RADIO XGFF RADIO
CBS Sante Maria. Calil. C8S Phoema CBS.Des Moines CBS. Amornie CBS.Springfieid. Mo. ABC Shawnee. Okts.



§ 28 CORPORATIONS

pose additional burdens on, or otherwise affect ex-
isting corporations without their consent, unless
they are within the inalienable powers of the state,
such as the police power or the power of eminent
domain, or unless the power to alter, amend, or re-
peal the charter of the complaining corporation has
been reserved.92 Therefore constitutional provi-
sions affecting the creation of corporations or their
powers, not within the reserved power of the state,
will not affect charters of corporations which have
been granted prior to the adoption of such provi-
sions and which have been accepted and acted on in
good faith.3 A constitutional provision which pro-
hibits the granting of corporate powers or privi-
leges by special laws, and directs the legislature to
provide general laws for such purposes, relates only
to acts of incorporation thereafter to be granted,®
and a corporation created under a special act can-
not, after the establishment of such a constitutional
prohibition, accept its charter and reorganize so as
to create a valid corporation.95 A charter which is
granted under one constitution, and is extended, by
act of the legislature, under another, and when the
time arrives for such extension to take effect there
is a third constitution in force, the act in question
can confer no additional privileges not authorized
by the constitution in force at the time of its adop-
tion, and is regulated, with respect to those granted
by it, by the constitution in force when it takes
effect.9¢

Unconstitutional statute operating as license. A
statute incorporating a company, although void as

18 C.J.8.

being passed by a special act in violation of the con-
stitution, may operate as a legislative license to do
the act authorized by the statute, such as to carry
on a lottery, so as to estop the state from punish-
ing the incorporators for doing the act.%7

Charters exempting corporations from general
laws. A constitutional provision empowering the
legislature to grant “such charters of incorpora-
tion as they may deem expedient for the public
good” does not empower them to grant a charter
of incorporation exempting the corporation from
restrictions imposed by other clauses of the consti-
tution.98

Violating federal comstitution. A state cannot
create a corporation or confer corporate powers or
privileges in conflict with any provision of the con-
stitution of the United States.9?9

§ 29. Power of Congress

Congress has power to create corporations as an
appropriate means of executing powers conferred by the
constitution on it or on the general government or any
department or officer thereof. This power may be ex-
ercised as to the creation of corporations in the Dis-
trict of Columbia, in the territories, and within the
states.

Under the provision of the constitution of the
United States, which, after enumerating various
powers conferred on congress, provides, in article
1 § 8 clause 18, U.S.C.A.Const. part 1 p 448, that it
shall have power “to make all Laws which shall be
necessary and proper for carrying into Execution
the foregoing Powers, and all other Powers vested

#2. U.S.—Dartmouth College V.[83 Me.—State v. Bangor, 56 A. 539, 9& La—State v. Citizens’ Bank, 27

Woodward, N.H. 4 Wheat.U.8. 518, 98 Me. 114.

So. 709, 52 La.Ann. 1088, reversed

4 L.Ed. §29.

Wis.—Black River Imp. Co. v. Hol-
way, 59 N.W. 126, 87 Wis, 584—
Alty.-Gen. v, Chicago & N. W. R.
Co., 35 Wis. 42S.

AS part of contract
A constitutional provision that

corporations may be formed under

general laws, and that all general
and special laws thereunder may be
altered or repealed, became one of
terms of contract between state and
corporation binding corporation and
its stockholders in actions brought
by them against it, and also binding
stockholders inter se; and, under
such provision, a statute relating to
changes of purposes and powers of
corporations applies to all corpora-
tions whether organized prior or
subsequent to its enactment, and is
not in derogation of constitutional
rights of minority stockholders.—

Hollender v. Rochester Food Prod-

ucts Corporation, 207 N.Y.S. 319, 124

Misc. 130, affirmed 212 N.Y.S, 833,

215 App.Div. 751, afirmed 152 N.E.

271, 242 N.Y. 490, :

14 C.J. p 96 note 79,

As sapplyiag oaly to uaorganized cor-
porations

A constitutional provision that all
existing charters or grants of special
or exclusive priviieges under which
organization shall not have taken
place, or which shall not have been
in operation withia ten days of the
time of the taking eftect of the new
constitution. shall thereafter have no
validity, was held to refer only to
corporations which were then un-
organized, or which were not then
in operation. and was not so inter-
preted as to take away special or ex-
clusive privileges granted to corpo-
rations organized and in operation.—
Illinois v. Illincis Ceat. R. Co., C.C.
Ill., 33 F. 730 modified on other
grounds 13 SCt 1ie 146 U.S. 387,
38 L.Ed. 1018

94 Wis.—Atly Gea v. Chicago &
N. W. R. Co 1§ Wis 42§.

98, Ind.—Gillespe v. PFL  Wayne,
etc., R. Co 1° Ind 343—State v.
Dawson, 16 lsd 8

408

on other grounds 24 S.Ct. 181, 192
U.S. 73, 48 L.Ed. 348,

#7. Ala.—Brent v. State, 43 Ala. 297.

98. Tenn.—McKinney v. Memphis
Overton Hotel Co., 12 Heisk. 104.

99. U.S.—Phillips Petroleum Co. v.
Jenkins, Ark., 56 S.Ct. 611, 297 U.
S. 629, 30 L.Ed. 943, aMirming 82
S.W.2d 264, 190 Ark. 9684, rehearing
denied 56 S.Ct. 745, 298 U.S. 691,
80 L.Ed. 1409,

Utah.—Keetch v. Cordner, 2 P.2d
273, 90 Utah 423, 108 A.L.R. 52.

14 C.J. p 95 note 76.

Corporation to apply single tax prin-
¢iple

A statute authorizing the incor-
poration of associates to own and
lease land, to apply and demonstrate
the single tax principle of taxation,
hes been held not to violate U.S.
Const. Amendm. XVI, U.8.C.A.Const.
pt 3 p 434, granting congress power
to impose income taxes.—Fairhope
Single Tax Corporation v. Meiville,
69 So. 466, 193 Ala. 235,

, 7o) Lok
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' Congress may cure defective corpora-

§ 30 CORPORATIONS

special acts,13 although they “may, by general in-
corporation acts, permit persons to associate them-
selves together as bodies corporate,” 14 for certain
purposes specified in the act, as explained infra § 47.

Status. A corporation created by or under an
act of a territorial legislature, although such act is
necessarily passed under a power conferred by con-
gress, is a territorial, and not a national or federal,
corporation.1¥ However, such a corporation has
been held to be included in the words, “any . . .
corporation organized by authority of any laws of
Congress,” in an act of congress;1¢ and when a
territory is admitted into the Union as a state, the
corporations lawfully created and existing therein
become, to all intents and purposes, state corpora-
tions.17

§ 31. In Hawaii, Puerto Rico, and Philippine
Islands

The local legisiatures of Hawali, Puerto Rico, and
the Philippine lslands, have power to create corporations
to the extent that they are authorized thereto by the
act of congress providing for such governments; and to
this extent also corporations previously created under the
laws of the territory or possession may continue Iin ex-
istence.

In Hawaii, in accordance with the rules stat-
ed supra § 30, as to the powers of territorial leg-
islatures to create corporations, under the provi-
sions of the Organic Act that “the legislature shall
not grant to any corporation, association, or indi-
vidual any special or exclusive privilege, immunity,
or franchise without the approval of Congress; nor
shall it grant private charters, but it may by a gen-
eral act permit persons to associate themselves to-
gether as bodies corporate” for certain purposes
specified in the Act, the territorial legislature can
provide for the formation of corporations only by
general laws; and the further provision of the Act,
that the preéxisting laws of Hawaii not inconsistent
with the constitution of the United States or the

Spanish corporations existing in Puerto Rico at
the time it was acquired by the United States were
continued in force, at least de facto, and subject to
the legislative power of the Puerto Rican legisla-
ture; but they ceased to be Spanish corporations
after the change of sovereignty, even though they
did nothing to reorganize under the laws of any
American state or under the present laws of Puerto
Rico. Such corporations are not corporations of
the United States, but of Puerto Rico.21

In the Philippine Islands, under the act of con-
gress for the government of the Philippine Islands
and subject to the restrictions of such act, the legis-
lature has power to create corporations;?? and cor-
porations organized according to the laws of the
former regime continue to exist.23

§ 32. Incorporation by or under Laws of Dif-
ferent States
The legisiatures of two or more states cannot by con-

current legislation unite In creating a corporation as
the same corporate entity In each state.

13. U.S.—Wells v. Northern Pac. R.|17. U.S.—Kansas Pac. R. Co. V.[20, U.S.—Martinez v. La Asociacion

Co.,, C.C.Or., 23 F. 469, 10 Sawy. Atchison, etc.,

441. Ct. 208, 112 U.9. 414, 28 L.Ed. 794.
Kan.—State v. Stormont, 24 Kan, 684. | 14 C.J. p 99 notes 35-485.

14 C.J. p 89 note 26. 21. U.S.—Martinex v. La Asociacion

14. U.8.—Colorado 8prings Co. v.
American Pub, Co., Colo., 97 F. 843,
38 C.C.A. 432.

14 C.J. p 98 note 19,

Presumption

that corporation

R. Co, Kan., § S de Senoras, Tex., 29 S.Ct. 327, 213
U.8. 20, 53 L.EQ. €79.

de Senoras, supra.

The supreme c¢ourt may presume | Porto Rico.-——Cuebas v. Banco Terri-

law of Oklahoma torial, 4 Porto Rico Fed. 208, over-

18 C.J.S. 18

provisions of the Organic Act are continued in
force, subject to repeal or to amendment by the ed
territorial legislature of Hawaii, or the congress of a
the United States, continued in existence corpora- §
tions previously created or existing by or under the st
laws of Hawaii.l8 Hawaiian corporations so con- at
tinued in force are not corporations “organized by th

authority of any laws of Congress,” but it is other-

wise of corporations created by or under an act of
the territorial legislature enacted in pursuance of w
the organic act of congress.1? ¢l
In Puerto Rico, under the provisions of the act ;
of congress for the government of Puerto Rico, the t}
creation and control of corporations is exclusively t
a legislative act and is vested in the legislature of ¢
Puerto Rico subject to the restrictions imposed in °
the act.20 G
r

on

tioa

U.8.—Colorado Springs Co. v. Ameri-
can Pub. Co., supra

Cure of defects or failure to incor-
porate generally see infra §§ 90-92.

15. U.S8.~~Adams Express Co. V.
Denver, etc.,, R. Co., C.C.Colo.,, 16
F. 112, 4 McCrary 71.

18 Hawail—U. S. v. Haleakala
Ranch Co., 3 Hawaii Fed, 299.

has full application to corporation
created before statehood by law of
Indian Territory.—Oklahoma Natural
Gas Co. v. State of Oklahoma, Okl.,
47 S.Ct. 391, 273 U.8 257, 71 L.Ed.
834.

18 Hawa{{.—U. & v Haleakals
Ranch Co., 3 Hawait Fed. 299.

14 C.J. p 99 notes 21-31.

19. Hawaii-—U. & v. Haleakala
Ranch Co., supra.

410

ruled on other grounds 4 Porto
Rico Fed. 508, and also overruling
in effect Borrero v. Compania
Anonyma, 1 Porto Rico Fed. 142.

23. U.8.~Springer v. Government of
the Philippine Islands, Philippine,
48 S.Ct. 480, 277 U.S. 189 172 L.
Ed 848, afirming 50 Philippine 259.

14 C.J. p 100 notes 49-55.

23. Philippine.—Philippine Islands
v. Avila, 38 Philippine 383.

fI ' L. Lfﬁ-/b’/



&1 CORPORATIONS

3B Kan D--264

For later cases see same Topic and Key Number In Pocket Part

L. INCORPORATION AND ORGANIZATION.

¢>1. Nature and theory of Incorporation.

Library references
C.J.S. Corporations § 1 et seq.

U.S.Kan. 1885. On the admission of a
territory as a state into the Union, corporations
created by the legislature of the territory be-
come corporations of the state.

Kansas Pac. Ry. Co. v. Atchison, T. &
S.F.R. Co., 5 S.Ct. 208, 112 U.S. 414, 28
L.Ed. 797.

Kan.App. 1981. Included among com-
monly-accepted corporate characteristics are:
usage of an adopted corporate name; issued
and paid-for transferrable units of ownership
interest held by stockholders; a board of di-
rectors, elected and vested with such powers as
are delegated by the stockholders, which man-
ages the business and affairs of corporation;
bylaws adopted by stockholders or by board of
directors if delegated such power by stockhold-
ers; officers elected by board of directors; and
conduct of business in name and on behalf of
corporation.

Appeal of Armed Forces Co-op. Insuring

Ass'n, 625 P.2d 11, 5 Kan.App.2d 787.

&=1.1-1.1(1). For other cases see the Decen-
nial Digests and WESTLAW.
Library references
C.J.S. Corporations.

&=1.1. Status of corporation In general.
Library references
C.J.S. Corporations § 1 et seq.

2=1.1(2). Creature of law, fiction or artificial
being.

Kan. 1870. A corporation, being an artifi-
cial person, can have no legal existence out of
the boundaries of the sovereignty by which it is
created, and cannot emigrate to another sover-
eignty.

Land Grant Ry. & Trust Co. v. Coffey

County Com'rs, 6 Kan. 245.

¢=1.1(3)-1.2. For other cases see the Decen-
nial Digests and WESTLAW.
Library references
C.J.S. Corporations.
1.3, Distinct entity in general, corporation
as,
Library references
C.J.S. Corporations §§ 4, S.

D.C.Kan. 1982. Under Kansas law, basic
premise is that a corporation and its stockhold-
ers are presumed separate and distinct, wheth-
er corporation has many stockholders or only
one.

Schmid v. Roehm GmbH. 544 F.Supp. 272.

Kan. 1983. Corporation is separate and
distinct legal entity, and corporation and its
stockholders are presumed separate and dis-
tinct whether corporation has many stockhold-
ers or just one; debts of corporation are not
individual indebtedness of its stockholders.

lola State Bank v. Biggs, 662 P.2d 563, 233
Kan. 450.

Kan. 1981. Corporation and its stock-
holders are presumed separate and distinct,
and debts of corporation are not individual
indebtedness of its stockholders, directors or
officers.

Speer v. Dighton Grain, Inc., 624 P.2d 952,
229 Kan. 272.

1.4, Dlslregardlng corporate entity in gener-
al.

Library references
C.J.S. Corporations §§ 6, 7.

2>1.4(1). General considerations.

C.A.Kan. 1984. Assuming that corpora-
tion's failure to pay dividends during period in
question was "a normal and expected develop-
ment,” the failure to pay dividends was still a
proper {actor to consider in deciding whether
to pierce the corporate veil under Kansas law.

Mackey v. Burke, 751 F.2d 322.

C.A.Kan. 1980. Mere ownership of stock
is not enough to pierce the corporate veil;
there must also be enough commingling of
business and assets that lionoring the legal
fiction of separateness results in injustice.

Milgo Electronic Corp. v. United Business
Communications, Inc., 623 F.2d 645, cer-
tiorari denied 101 S.Ct. 794, 449 US.
1066, 66 1..Ed.2d 611.

C.A.Kan. 1971. The corporate entity will
sometimes be pierced when it is used to evade
legal responsibility, but it will not be pierced to
protect it against its own wrongdoing.

N. L. R. B. v. Miller Trucking Service, Inc,,
445 F.2d 927.

C.A.Kan. 1964. Corporate entity may be
disregarded in cases where not to do so will
defeat public convenience, justify wrong, pro-
tect fraud, or defend crime.

Sell v. U. S, 336 F.2d 467.

C.C.A.Kan. 1938. Corporate entity may
be disregarded where not to do so will defeat
public convenience, justify wrong, protect
fraud or defend crime.

Henry v. Dolley, 99 F.2d 94.

C.C.A.Kan. 1931. Generally, corporation
and its stockholders are deemed separate enti-
ties, but such identity may be disregarded in
exceptional situations where it would present
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ont the consent of the corporation, by i sub-
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_ Kan. 1860. The charter of a corporation
createl !yx;._thu,.j_(:i'tc is a contractand-bs in
all_particulars’ inviolable, unless in the char-
ter itself, or in some general or special law to
which it was taken subjeet, there is a power
reserved to the legislature to alter or amend.

“Territory v. Reyburn, McCahon, 134, 1

Kan., 'D:tss.]-ld., ool.

" "An aet of the territorial legislature
cranting a ferry franchise Is a contract be-
tween’ the legislature and the grantee-aid
his asxignees, the obligation of which cannot
be constitutionally impaired by a subsequent
act of the Legislature requiring a livense
from a countytribunal.

Territory v. Reyburm, McCahon, 134, 1

Kan., Dass.Ed., 551. ’
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HorPEwELL & NORA

LAWYERS
RICITARD HOPEWELL® SUITE 300 SIOUX PALLS OFPFICE
WENDY ALISON NORA®®
L1 820 SOUTH SEVENTH STREET 423 SOUTH PHILLIPS AVENUE

.:Am-mm YO PRACTICE 1% JOUTN DAXOTA MINNEAPOLIS. MINNESOTA 38418 SIOWX FALLS, SOUTH DAKOTA 87102
ADNTIIPD Y PRACTICE IV WISCONGUN AND NINWEBOTA 'A08) 3J4-0082
@12) 330-R47T

REPLY TO:

P.O. Box 19336
Minneapolis, MN 55419-0336
(612) 824-1104

February 5, 1988

Earl C. Moore, Esquire
1724 s. Hillside
Wichita, KS 67211

Re: Kansas Territorial Agricultural Society
Dear Mr. Moore:

Frank Williams has indicated that you might be willing to
assist the Agricultural Society in defending its territorial
charter. We are requesting reconsideration of an erroneous order
issued by a trial court holding the charter invalid as created
before Kansas became a state.. I have obtained local counsel in
the mid-state region who is closer to the site of the proposed
hearing than you would be. This is because I have heard you have
been ill and the travel might be difficult for you.

In the event that we are requirea to pursue an appeal of an
adverse ruling or defend a favorable ruling in the Court of
Appeals, I would greatly appreciate the opprtunity to discuss the

. terms of your involvement. Frank has conveyed the highest of
compliments concerning your legal skills and concern for the
proper application of the law.

I look forward to talking with you in the future.

Very truly yours,

. o
(‘/:‘J; /—‘JL{ C?J.//J ',’_CG/"\?"JL

Wendy Alison Nora

cc: 'Frank Williams

/75



DistriCcT COURTS

20-334

20-330. Powers, rights and authority of
district judges in districts with more than one
district judge. Each of the district judges in
judicial districts having more than one district
judge shall have all the rights, powers and au-
thority throughout said district possessed by
district judges, the same as if each judge was
the sole judge of such district, and such pow-
ers, rights and authority may be exercised by
each of said district judges in the same or dif-
ferent counties in their district at the same
time.

History: L. 1968, ch. 385, § 35; L. 1976,
ch. 146, § 29; Jan. 10, 1977.

20-331. Residence requirements of
judges of the district court. (a) Except as pro-
vided in subsection (b), any person who has
the qualifications prescribed for a district judge
by K.S.A. 20-334 shall be eligible for nomi-
nation, election or appointment to the office
of judge of the district court in any judicial
district. If such person is not a resident of the
judicial district at the time of nomination, elec-
tion or appointment, such person shall estab-
lish residency in the judicial district before
taking the oath of office and shall maintain re-
sidency while holding office.

(b) No person shall be eligible for nomi-
nation, election or appointment to the office
of judge of the district court in any county of
any judicial district for which there has been
established residence requirements for the
holding of such office if such person is not a
resident of the county at the time of nomi-
nation, election or appointment.

History: L. 1968, ch. 385, § 36; L. 1976,
ch. 145, § 85; L. 1978, ch. 111, § 1; L. 1980,
ch. 94, § 6; L. 1981, ch. 132, § 1; July 1.

20-332.
History: L. 1968, ch. 385, § 37; Repealed,
L. 1976, ch. 145, § 246; Jan. 10, 1977.

20-333. Abolishment of office of judge
upon death, resignation or retirement in cer-
tain cases. Whenever under the provisions of
this act [*] provision is made for the abolish-
ment of the office of district judge in any ju-
dicial district, and the district judge holding
any such office shall die, resign or retire durin
the four (4) years next receg;‘ng the date ﬁxeg
for the abolishment of such office, such office
shall be and is hereby abolished at the time
of such death, resignation or retirement.

History: L. 1968, ch. 385, § 38; March 30.

* “This act,” see, also, 4-201 to 4-230, 20-325, 20-327
to 20-332.

JUDICIAL REAPPORTIONMENT, (1962)

Cross References to Related Sections:
Establishment of judicial districts, see 4-201 et seq.

20-333a.
History: L. 1982, ch. 130, § 12; Repealed,
L. 1983, ch. 105, § 13; April 28.

20-333b. Transfer of pending proceed-
ings to new district. All actions and proceed-
ings pending in the district court of any county
at the time the county is transferred from one
judicial district to another, whether or not the
issues are joined, shall proceed in the district
court of the judicial district to which the county
is transferred in the same manner as if the

- actions and proceedings had been commenced

3l

in that district, except when an action or pro-
ceeding pending in a district court has been
tried and taken under advisement by a judge
of the court, and is still undecided at the time
the county is transferred to a different judicial
district, it shall be the duty of the judge who
tried the cause to make and render findings
and judgment on the cause and to determine
all motions in the case in all respects as though
the county had not been transferred to a dif-
ferent judicial district.

History: L. 1982, ch. 130, § 13; L. 1983,
ch. 105, § 5; April 28.

20-333e¢.
History: L. 1982, ch. 129, § 5; Repealed,
L. 1983, ch. 105, § 13; April 28.

MISCELLANEOUS PROVISIONS

20-334. Qualifications of judges of the
district court. (a) Subject to the provisions of
K.S.A. 20-2909 and amendments thereto, any
person who is elected, retained in office or
appointed as a district judge shall:

(1) Have been regularly admitted to prac-
tice law in the state of Kansas;

(2) be a resident of the judicial district for
which elected or appointed to serve at the time
of taking the oath of office and shall maintain
residency in the judicial district while holding
office; and

(3) for a period of at least five years, have
engaged in tE: active practice of law as a law-
yer, judge of a court of record or any court in
this state, full-time teacher of law in an ac-
credited law school or any combination thereof,

(b) Any person who is elected, retained in
office or appointed as a district magistrate
judge shall:

(1) Be a graduate of a high school or sec-
ondary school or the equivalent thereof:
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ROLL OF ATTORNEYS OF THE SUPREME COURT OF KANSAS i
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OFFICIAL OATH it ‘ !
1 de salemnly ewear that [ will suppert and benr true alleginaee to the ronstitution of the United States and the eonstitution of the state i} f |
of Kansas; that 1 will neither delay nor deny any man his right through malice, {or luere, or from any unworthy desire; that I will not know- \ f
ingly foster or promote, or give my nssent to, nny fraudulent, groundless or unjust suit: that [ will nenther do, nor consent to the doing of, any 1
f4lehood in court; and that [ will discharge my duties as an attorney and counselor of the supreme cuurt and all inlerior courts of the state of Z ‘
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RICHARD W. HOLMES

Justice, Kansas Supreme Court ¢

Kansas Supreme Court, appointed, 1977

Private legal practice, Wichita, 1953 to 1977

Municipal Court Judge, Wichita, 1959 to 1961

Wichita State University, business law lecturer, 1958 to 1959

Born: Wichita; February 23, 1923
Married: Gwen Sand
Children: Robert and David

Wichita North High School, 1941

Kansas State University, bachelor's degree,
business administration, 1950

- Washburn University School of Law, 1953

U.S. Navy, 1943 to 1946

Member: American Judgés Association (founder and member
of board of governors)
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[ da solemnly swear that I will suppart and bear true allegiunee to the constitution of the United Statee and the eonstitution of the state
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fo~ter or prameate, or give my as<ent to, any fraudulent, groundless or unjust suit; that [ will neither do, nor consent to the deing of, any
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654 SUPREME COURT OF KANSAS 246 KaN. 246 Kan

State ex rel. Stephan v. Williams

as an altorney from the KTAS, which was originally established the evide
by 1855 Kausas Territorial Laws, ch. 58, § 1 et seq. Respondent to h,‘? act
asserts § 1 of the said laws grants the KTAS authority to name i (l,r'm"l;
persons as allorneys cntitled to practice law on its hehalf even “In nlhr
though such persons are not admitted to practice law by the . KTAS. As

Kansas Supreme Court. In fact, the language respondent relies The comr

upon is found in the by-laws of the KTAS and not in the territorial the plead
Jaws. throngh h
Commissioner Woleslagel's report reads: “In yet
"FINDINGS OF FACT of Pirects

g ey . .. Lo confusion
1. This is an original action in quo warranto hrought by the State of Kansas

In thice

signatwe
(State) on aelation of the attorney general alleging that Franklin Dee "ﬂ“"'} ”<
nembers,
Williams (Williams) has engaged in the unausthorized practice of law acdmit or

B ¥ or «

within this state. to, Your I
s ¢ 3

“The petition 1equests this court to issue its order enjoining him from 142.)
the unauthorized practice of law within the state in appearing as covnsel “4 "" the
or filing papers for others in any courts thereof, or in so assisting any other ' KTAS
unauthorized persons to appear as counsel or file papers for others. ’ direot
“In its petition, and ils petition as Iater amended, the State asked that “At the

the Kansas Territorial Agricultural Society (KTAS) be declared a non-entity

"O respon
and similarly enjoived. During the October 25 hearing, the State withdrew '

. page 147.)
its requests for action against KTAS. “5 Unles:
“In his answer consisting of 88 numbered paragraphs and many attach- r-nmn
ments Williams appeared 1o deny all or some allegations of the petition. the M
He also gratuitously amended the caption of the case to show that he was “In res)
‘Contestee, and Cross-Claimant” and added 'ROBERT TAFT STEPHAN; tssued by
and JOTIN AND JANE DOES B to 7' as third party defendants. No per- Charler i”
mission has been granted to add any third parties. : license ‘of

“Further, he denied that this court had jurisdiclion; he asscrted that the p prabably
altorneys representing the State were not entitled to do so; he alleged that admitted |
he was the altorney general of this state: he claimed KTAS authorily for intern une
his action; be counterclaimed and cross-claimed for actual and punitive 328], nol
damages and asked for an order of mandamus against an unnamed ‘lower certificate
Court Judge.” ) (Ree. Vol
“2. Williams started filing pleadings in the District Court of Morris Connty

on March 23, 1989, in Case Number 88-C-20, The Federal Land Bank “A. Fxcep
of Wichita v. J.A. Linn, et al. (the Morris County case) filing 31 pleadings defen:
by Oclober 30. “In the

“The nature of the papers filed by Williams is indicated by the following had never
index copied without any editing and with filing dates; that hie w

. . . [The detailed index of pleadings has been omitted. ] any author

“There was also evidence introduced which suggested that Williams ap- action by

peared in two other courts on behalfl of others. In those instances, however, have quo

I hereby certify that this page 684 of REPORTS of Cases argued
and determined in the SUPREME COURT of the state of Kansas
Vol. CCXLVI dated December 9, 1989-July 12, 1990 is an accurate
reproduction of the copy held in this Washburn Law School Library
and that I am the Librarian herein as ted and signed. ~

Dated _/-2§-773 Signed. i c. “y KQ’& —
Washburn Law School Librarian

ATTACHMENT EXHIBIT #
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THE TOPEKA METRO NEWS
(formerly THE TOPEKA LEGAL NEWS)
Affidavit of Publication

State of Kansas, Shawnee County, ss.

CLIFF HALL being duly
sworn, says that he/she is duly authorized
representative of THE TOPEKA METRO
NEWS (formerly THE TOPEKA LEGAL
NEWS), and that he/she knows that it is a
newspaper which is continuously and un-
interruptedly printed and published in Shaw-
nee County, Kansas at least weekly fifty
(50) times a year, and has been so pub-
lished for more than one year prior to the
first publication of the attached notice, and
which is of general paid circulation on a bi-
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I wish to thank you for your kind attention and would now 1ike to
draw your further attention to Facts that seem to be wvalid of
record:

1. The Society by Charter and Statute has Published the required
Notice of Annual meeting at all times during at least 1992-93 and
1993-94 in the Topeka Metro News as remains required within Sec.
7. of Chapter 58 Law 1855 and can be found of Certified Record
upon notice of request and the appropriate fee paid.

2. That according to Exhibit Attachment # it is shown that
"Findings of Fact page 684 clearly states that:

"In its petition, and its petition as later amended, the
State asked that the Kansas Territorial Agricultural
Society (KTAS) be declared a non-entity and similarly
enjoined. During the October 25 hearing, the State
withdrew its request for action against KTAS."

I can tell you that the Publications were made and that all
members present elected the current late of Officers for 1993-94.

I ask that you recognize the Society "Charter" for what it is,
and if you find that, and I so state that never has there been
to my knowledge and Belief any attempt to repeal the charter and
each of us should honor what has never been repealed or
repealable.

With this much said I would ask that each of you assist in
placing access to both real and personal property and funds of
the Society, and further assist in Identifying both and see that
they are placed back in our possession forthwith.

I would also like to know of any reason why any of you might have
a problem with that under the circumstances so we will know how
to proceed.

L7zl



STATEMENT OF THE
KANSAS GRAIN AND FEED ASSOCIATION AND THE
KANSAS FERTILIZER AND CHEMICAL ASSOCIATION
BEFORE THE
HOUSE AGRICULTURE COMMITTEE
REP. EUGENE SHORE, CHAIRMAN

OCTOBER 28, 1893

My testimony is presented today on behalf of the members of
both the Kansas Grain and Feed Association and the Kansas
Fertilizer and Chemical Associatidn. These two agribusiness
ecrganizations are comprised of 1,200 individual business

locationg across the state.

The Kansas State Board of Agriculture, through the over 70
laws it enforces, is the major requlatory agency that oversees
the operation of our businesses. To list some examples, the
Board of Agriculture checks the accuracy of our large truck
scales; it certifies that the fertilizer, feed and seced we sell
meet ths guaranteed analysis; it assures our anhydroas ammonia
equipiwent is safe; it verifies our fertilizer bulk containment
dikes, loadout pads, etc. meet state regulations; and it audits

cur recoxds tc make sure the pest3c1de we sell and/or custom

4Gt P

R
Board of Agriculture should it become necessary.

For those who have argued that the present structure of the
Board of Agriculture is a situation where the "fox is guarding

the chicken coop" our two organizations are good examples of how
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Page 2 - Statement of the KGFA & KFCA

this simply is not true. For the first time in 1987, the
legislature approved a change in the law allowing both KGFA and
KFCA to send their respective organization's first delegate to
the Board of Agriculture's annuzl meeting; and to this day, we
only have one delegate each, among the hundreds empowered to

elect the members to the board.

Having said this, we too bkelieve the system has worked well
over the years and would encourage the legislature to hold up any
proposed changes to the Board's structure until such time as all
court opportunities to overturn Judge Lungstrum's decision are
exhausted. However, if legislative action becomes necessary we
would encourage that some governing board be nominated, selected
or elected, which would be as non-politically partisan as
possitle and would represent ail éonstituency’s who are impacted
by the laws and regulations enforced by the agency. This
governing board should then be empoweraed to hire the Secratary of

Agriculture.

if such a board proves to be unconstitutionally achievable,
then we would prefer a Governor-appointed Secretary rather than a

statewide elected Secretary.

KGFA and XFCA's annual meeting will be held next month to

finalize our position on this issue.

Thank you and I will be happy tc respond to any questicns

you may have.
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Testimony on
State Board of Agriculture
House Committee on Agriculture
Oc Eobe 2819199
Prepared by Joe Lieber
Kansas Cooperative Council

Mr. Chairman and members of the Committee, for the record I'm Joe
Lieber, Executive Vice President of the Kansas Cooperative Council.
The Council has a membership of over 200 cooperatives. Of these,

nearly 3/4 are farm supply cooperatives.

The Council feels that the State Board of Agriculture has done an
outstanding job representing, supporting and promoting agriculture
in Kansas. But more importantly, they have done just as good a job
representing all Kansans when it comes to carrying out its

responsibilities as determined by the legislature.

The reason I say this is because the department is involved in so
many non-agricultural activities. Activities such as: inspecting
our fuel punmps, flood control and clean water, inspecting the
scales where we purchase our food. The department has done an

outstanding job not only in promoting Kansas products but in

consumer protection.

The State Board of Agriculture has been providing these services
to all Kansans for over 122 years. It has been able to do this
because of its current structure; a structure that insures
continuity. The current structure has obtained this stability
because the board is selected through a grass roots procedure and

is regulated by the legislature that is elected by the people
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We are extremely disappointed that certain organizations have
challenged the board’s success and selection procedures. It would
appear that with all the problems facing the world, the county and
the state, their time, money and efforts could be put to better

use.

The Council is happy with the current selection process and feel
that the Court’s decision is wrong, and the appeal process will be
successful. The Council supports continuing the current structure

of the board and the selection of the Secretary.

Thank you for your interest, and I’'1ll be happy to attempt to answer

any questions.

/7-2
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The Kansas Rural Center
P.O.Box 133
Whiting, KS 66552
(913) 256-2661

The Kansas Rural Center continues to urge legislation that would change the
Board of Agriculture to a Department of Agriculture, with the Secretary to be appointed
by the Governor. We feel that this would create the means for all Kansans to provide
input into decisions confronting Kansas agriculture, as well as providing a means to
address disagreements about the regulatory policies of the Department.

Since the Senate hearings this summer, the Board of The Kansas Rural Center
has adopted a position which would encourage further direct public input into
Department of Agriculture policies through the establishment of issue specific ad hoc
committees, task forces, or hearings. We do not support the creation of a permanent

standing advisory board to the Secretary.
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Reporting with commentary on agricultural

and rural issues

No. 102

July/August 1993

The Lawsuit That Wouldn't Go Away

Much to the dismay of status quo proponents, it
looks like change is coming to the way Kansas organizes
its agricultural politics. In response to the late June U.S.
District Court order abolishing the Kansas State Board
of Agriculture (KSBA) and the office of KSBA
secretary, the Senate Agriculture Committee has
scheduled interim hearings on the structure of the
Kansas State Board of Agriculture and possible options.
Hearings will be August 30 and 31 in Room 526 of the
Statehouse beginning at 9 a.m. on both days.

Last April, responding to a lawsuit brought by the
Kansas Natural Resource Council (KNRC) and
Common Cause of Kansas, U.S. District Court Judge
John Lungstrum of Kansas City declared that the
board's selection process violates the one-person, one
vote principle of the U.S. Constitution. On June 30,
1993, because the Legislature declined to address the
issue before the end of the 1993 session, the Judge
issued an order abolishing the board the office of the
KSBA secretary, effective October 1, 1993. The court
order names the Governor as receiver for the board
until the State Legislature decides on a new structure or
replacement body.

Options. The legislative discussion promises to be
interesting as players and special interests start lining up
behind the option of their choice. Although three bills
addressing the issue were introduced fairly early in the
1993 session, legislative leadership refused to hold
hearings on any of them. The options laid out in these
bills will be among those discussed at the Senate Ag
Committee hearings.

SB 85 provides for election of board members from
districts similiar to Board of Education districts; these

members would then select the secretary. HB 2292

would make the secretary a gubernatorial appointment
and abolish the board. HB 2134 would make it an
elected position, much as, for instance, State Insurance
Commissioner. It would establish an advisory board

elected just as it is now with current members filling out
their term. Its duties would be advisory only. The
Governor has stated she supports appointing the
position. According to various reports, the Chairman of
the Senate Ag Committee, David Corbin, has stated
that he supports election of a statewide board and
House Ag Committee Chair Eugene Shore supports
gubernatorial appointment.

To argue that we are making
the discussion of agricultural
issues political is absolutely
right.

The plaintiffs in the original lawsuit maintain that
only two of the above options would satisfy both the
federal and state constitutional issues: electing the
state's chief agricultural official in a statewide election
or allowing the governor to appoint a secretary of
agriculture. According to Bill Ward, KNRC board
member, election of statewide board members violates a
state constitutional requirement that all state laws be
implemented by the executive branch of government.

The KSBA board, though, is still fighting the
decision. Represented by the State's Attorney General
and hoping to maintain the status quo, the board has
filed an appeal with the U.S. District Court of Appeals
in Denver. At a minimum, the board appears to want to
maintain as much of the existing system as possible.

Comments. Last spring, the Kansas Rural Center
went on record supporting the gubernatorial
appointment of a secretary of agriculture and abolishing
the board. This still looks like the best option to us.

continued on page 8
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Lawsuit.... Continued from page 1

Diminishing numbers of farmers make a statewide
election of a secretary unappealing, as this would give
urban voters more say than their rural counterparts.
Special interests with large amounts of money would
effect elections leaving all of those left out now, still left
out. Maintaining even an "advisory" board leaves too
much of the old network in place and would create
tensions between the new secretary and the old board.

Supporters of the "if it ain't broke, don't fix it"
position, express concern that change will make the
secretary of agriculture position "political". This is
almost an admission that the present system is
undemocratic. Democracy is by nature "political." It is a
system of government that ensures representation,
equality of rights, opportunities and treatment. To
argue that we are making the discussion of agricultural
issues political is absolutely right. As with any political
decision, there is bound to be good and bad, winners
and losers. But at least, with a change, there is equality
of opportunity. And that is what the lawsuit was all
about.#MF
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Now Available!

Video Cassettes of KRC's
Kansas Farm Women:
Growing Out of the Tilth
are available for borrowing from the .
KRC office. A $2.50 fee to cover postage &
handling is requested. For information on

the 20 minute cassette, contact Diane at the
KRC office: 913-873-3431.
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Kansas Rural Center
P.O. Box 133

Whiting, Kansas 66552
(913) 873-3431

Address Correction Requested

Dan Nagengast

Lynn Byczyansky
10630 Hoch Road

Auburn, KS

66402

The Kansas Rural Center (KRC) is a non-profit organization that promotes the long-term health of the
land and its people through research, education and advocacy. The KRC cultivates grassroots support for
public policies that encourage family farming and stewardship of soil and water. The KRC is committed to
economically viable, environmentally sound and socially sustainable rural culture. Rural Papers is published
bi-monthly by the Kansas Rural Center., Inc. Editor: Mary Fund. The KRC is funded by foundations,
churches, and individuals. Staff include: Diane Dysart, Mary Fund, Jerry Jost, Dan Nagengast, and Ed
Reznicek. Reprints of articles are encouraged with acknowledgement given to KRC.

Non-Profit Organization
U.S. Postage PAID
PERMIT #5
Whiting, KS 66552
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STATEMENT
OF
IVAN W. WYATT, PRESIDENT
KANSAS FARMERS UNION
ON
S.H.L. RESOLUTION NO. 1012
(RESTRUCTURING THE STATE’'S AGRICULTURE AGENCY)
BEFORE
THE HOUSE CCOMMITTEE ON AGRICULTURE

QCTOBER 28, 1993

MR. CHAIRMAN, MEMBERS OF THE COMMITIEE:
MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, I AM IVAN W. WYATT,

PRESIDENT OF THE KANSAS FARMERS UNION.

FOR TWENTY YEARS, THE MEMBERS OF THE KANSAS FARMERS UNION HAVE
RECOGNIZED THE CONSTITUTICNAL FLAW IN THE PRESENT STRUCTURE OF THE STATE’S
AGRICULTURE AGENCY. NEEDLESS TO SAY, THE MEMBERS HAVE DISCUSSED THIS

ISSUE IN DEPTH MANY TIMES.

THE FARMERS UNION HAS, OVER THE YEARS, OFFERED SEVERAL DIFFERENT

o~

ADPROACHES TO THE SELECTION OF AN AGRICULTURAL COMMISSIONER OR SECRETARY

e

TUAT WOULD HAVE PROVIDED AN EQUAL OPPORTUNITY FOR ALL PERSCNS 1IN

RODUCTION AGRICULTURE TO PARTICIPATE. OUR PRIME CONCERN HAS BEEN THE

i)

1ONGER WE STALLED OR IGNORED THE ISSUE, THE MORE DIFFICULT IT WOULD BE TO

MAKE THAT CHANGE.

THAT DAY HAS ARRIVED. BECAUSE OF ADDED RESPONSIBILITIES AND

DUTIES IN REGULATION ENFORCEMENT AND POLICY MAKING, JUDGE LUNGSTRUM'S

Necas

RDER NOW L NATIVES. , .
ORDER NOW LIMITS THE ALTERNATIVES w,_(%/_fbf

Cor




I REALIZE THAT SOME PERSONS IN AGRICULTURE HAVE DECLARED THAT "A
CONSITUTIONAL APPOINTED OR ELECTED POSITION IS A POOR ANSWER FOR A STATE
LIKE KANSAS IN A COMPETITIVE GLOBAL MARKET PLACE". THAT STATEMENT RAISES

TWO QUESTIONS.

FIRST, IF CONSTITUTIONAL AGRICULTURAL LAW IS NOT GOOD FOR KANSAS,
WHAT %;TERNATIVE IS THERE ... AN AG-CZAR, ANARCHY, LAW BY SPECIAL

INTEREST?

SECONDLY, IF "CONSTITUTIONAL LAW" IS A POOR ANSWER FOR A STATE

IKE KANSAS IN A COMPETITIVE GLOBAL MARKET PLACE, IS THERE SOMETHING

-

—

"UNCONSTITUTIONAL" IN NAFTA THAT MAKES IT A GOOD ANSWER FOR KANSAS AND THE

YATICN IN A COMPETITIVE GLOBAL MARKET PLACE?

SOME ARGUE A CONSTITUTIONAL AGRICULTURAL DEPARTMENT MIGHT BE LESS
FARMER-FRIENDLY. THE PAST DECADE HAS CERTAINLY NOT BEEN FARMER-FRIENDLY
TOR THOUSANDS OF KANSAS FARM FAMILIES AND RURAL BUSINESSES. THIS RAISES
THE ISSUE, HAS THE STATE BOARD OF AGRICULTURE DONE A POCR JOB? IN MY
CPINION, OVER THE PAST DECADE, THE BOARD’S POLICY HAS BEEN A "VACILLATING™
S0LICY. ONE FOR NOT RECOGNIZING THE DISASTER OF THE 80'S. I BELIEVE I AM
CORRECT THAT EVERY REPORT OF THE BOARD’S SECRETARY TO THE LEGISLATURE OVER
THE YEARS HAS BEEN IN THE TONE THAT EVERYTHING IS FINE IN KANSAS
1GRICULTURE. MR. BROWNBACK POINTED OUT IN HIS RESIGNATION STATEMENT, "IT
IS TIME 70 SOUND THE ALARM" FOR AGRICULTURE, POINTING OUT THERE ARE RURAL
COUNTIES THAT HAVE LOST MORE THAN 18% OF THEIR POPULATION. THAT INDICATES

=N QOCTJURRING DISASTER THAT NEEDS IMMEDIATE ATTENTION.

I ASK YOU, THE MEMBERS OF THIS COMMITTEE: WHAT DO YOU THINK WE

CUGHT TO DO ABOUT THE DECLINING ECONOMY OF OUR FARM FAMILIES AND RURAL




JMMUNITIES? VACILLATE? CONTINUE THE SAME FOCUS? OR ARE WE GOING &
BROADEN THE FOCUS OF STATE GOVERNMENT AND SEEK NEW SOLUTIONS? IS IT TIME

TO LOOK FOR NEW SOLUTIONS, NEW SOLUTIONS FOR OLD PROBLEMS?

THE FORMER SECRETARY OF AGRICULTURE WAS QUOTED AS INDICATING THE
1L0SS OF "CONTINUITY OF FOCUS" MIGHT NOT BE GOOD, STATING, "IF YOU GO TO A
POLITICAL SYSTEM, YOU LOSE THAT." IS NOT OUR POLITICAL SYSTEM THE LIFE
BLOOD OF OUR DEMOCRACY? IF IT WAS NOT FOR OUR POLITICAL SYSTEM, WOULD YOU
LADIES AND GENTLEMEN OF THIS COMMITTEE BE HERE TODAY? IF IT WAS NOT FOR
OUR WORKING POLITICAL SYSTEM, WOULD WE NOT BE A NATION LIKE MANY OF THE
SOUTH AND CENTRAL AMERICA COUNTRIES? EVERY OTHER SYSTEM OF GOVERNMENT HAS
EVENTUALLY FAILED, WHETHER IT BE ANARCHY, DICTATORSHIP, COMMUNISHM CR

SOCIALISM, CORPORATE OR OTHERWISE.

SOME GROUPS VOICE CONCERN THAT AN APPOINTED OR ELECTED SECRETARY
OR COMMISSIONER WOULD BE TOO POLITICAL. IS NCT A POLICY OF VACILLATION OR

DOING NOTHING A POLITICAL DECISION OR POSITION?

THE MEMBERS OF THE FARMERS UNION BELIEVE IT IS TIME TC TAKE OFF
THE BLINDERS, TIME TO BROADEN THE FOCUS, TIME TO LET DEMOCRACY WORK, LET

THE PEOPLE SPEAK, LET THE PEOPLE VOTE.
OUR POSITION ON THIS ISSUE BEFORE US IS THAT EITHER THE
APPOINTMENT OF A SECRETARY OF AGRICULTURE, OR THE ELECTION OF AN AG

CCMMISSIONER WOULD BE ACCEPTABLE.

PRESENTLY OUR POLICY CALLS FOR THE ELECTION OF A SECRETARY OR

COMMISSIONER OF AGRICULTURE.

THANK YOU.
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NATIONAL o
FARMERS HOUSE AGRICULTURE COMMITTEE
ORGANIZATION October 28, 1993
TESTIMONY BY LEROY BOWER, PRESIDENT
Collective Bargaining NATIONAL FARMERS ORGANIZATION OF KANSAS

FOR AGRICULTURE

Good Morning. I am LeRoy Bower, President of the Kansas NFQ. Thank
you for providing me a few minutes to address a matter of extreme
importance to all Kansas citizens and an item of criticality to Kansas
agriculture. I have particularly enjoyed the presentations and the
richness of the diversity of opinions and of philosophy. As Ransans, He
should be uniquely proud of our abilities. We should reflect from
time-to-time on the tenacity and drive of our people, especially when we
are faced with difficult circumstances which require decisions to be made
at a point when risk is involved. When analyzing an issue as complex as
"LEGISLATIVE RESPONSE TO COURT DECISIONS”, the future organization and
structure of the Kansas State Board of Agriculture, one approaches that
task with a certain amount of trepidation. Decisions made, or the
intentional act of not making a decision today, will be felt in numerocus
sectors of this State for years to follow. I do not envy you, the
members of this committee, in your task of deciding what to do, and more
importantly deciding the “"WHEN™ and the "HOW" of the issue. Please allow
me to suggest some polnts for your consideration as you go through that
Process.

As 1 see the issue, We are faced with a two-part question which is
interdependent. A decision on the first part of the Question directly
influences our course of action on the second part of the Question.
Succinctly stated you must decide "DO WE ACT OR DO WE NOT ACT"? The
challenge which has brought us to this point was simple and direct; the
Judicial process has been swift and to the point, now We must decide.
Should we pursue a progressive role, embrace change, and boldly step into
the unknown9 Should We conservatively stay the course, take no action,
and awalt the eventual decision by the court? Should We examine the
possibility of filing additional legal documents - and extend the Judicial
review process? While those may seem to be choices available to this
group, only one of those remains a viable alternative——embrace change and
proactively work together to craft an organization which will best suit
the needs of Kansans and meet the federal court test. Any other path is
surely one which will lead to a continuation of what Sam Brownback
referred to in his statement of resignation as being a state of being
"STUCK IN THE MUD" at a time when direction and leadership is needed. WRe
can 111 afford to lose ground and stagnate while the court drama is
rlayed out to the tune of appeal after appeal. Kansas agriculture and
the World of which it is a part has fundamentally changed since the
inception of the State Board of Agriculture. It is time We change also.

If you concur that responsible governance dictates positive action,
then we are faced with three primary conditions: One, an elected
official; Two, an appointed official; and Three, another form of
selection. Let’s look at these one at a time. Qur third alternative is
what is currently being examined. It appears that our embodiment of law
precliudes continuation of selection by a sub-set of the general
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population. I can see no merit in designing a continuation of the
conditions that have brought us to this juncture. It is strongly
recommended that this body not seriously consider this type of situation.
We are left with appointed or elected. Either situation places
agriculture on an equal footing with our other departments of government.
In either case, an expression of the will of the general population,
either as a part of forming an administration or as a part of the general
electorial process, the Kansas citizen of all localities, all
communities, and of all persuasions has a voice. Here is where we need
to concentrate our efforts. Certainly there is strong rationale to have
an elected official. By the electoral process, the essential elements of
a democracy are guaranteed to all citizens. In the political process,
the concept of loyalities and philosophies comes into play. As
candidates pass from the primary tc the general election process, one
oftimes wonders if the population is voting for (A). The best candidate,
or {(B}). The least offensive of the candidates. I would surely hate to
preceive of such a set of conditions surrounding agriculture. It is also
a well known fact that the best available candidate does not necessarily
dgain public office. It appears more and more that success is keyved
directly to fund raising activities. I for one would not like to admit
that this State thinks so little of the field of agriculture that we
would place its’ leadership up for sale to the highest bidder. You and I
have more important responsibilities to discharge than to place that type
of burden upon our sucessive generations of Kansas citizens.

We are left with the final choice, that of appointive office by the
prevailing administration. While it could be argued that this is a less
than perfect choice, The long term effects of such a policy lead to a
parity with other divisions of government and maintain the constitutional
protections for all citizens. Let me assure this assembly that
agriculture in all of its’ aspects will become more involved with
governmental process. Rather that is good or bad remains to be seen.
Within the confines of our current situation, this remains the best
possible decision that can be reached.

It is the position of the Kansas NFQO that legislative action is
necessitated at this point and we encourage this body to act with
strength and conviction; take a leadership role, seize an opportunity,
strike down obstructionist views, and ACT!! Do not continue to force the
federal court system to do our work for us. Sponsor and enact
legislation which will result in an appointed Secretary of Adriculture
that reflects the wishes of the Kansas citizen through democratic
process. To do less would be harmful to a way of life that we all love.
Mr. Chairman, that completes my testimony. Thank. you for this
opportunity. I stand to any questions you might have?

LeRoy Bower, President Kansas NFO

R. ¥ 5, Box 388, Pittsburg, Ks. 886762
316 643 5351
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STATEMENT OF KANSAS AGRI-WOMEN
TO THE HOUSE AGRICULTURE COMMITTEE
REPRESENTATIVE EUGENE SHORE, CHAIRMAN
REGARDING THE STRUCTURE OF THE
STATE BOARD OF AGRICULTURE
OCTOBER 28, 1993

Mr. Chairman and Members of the Committee, | am Chris Wilson, appearing today on behalf of
Kansas Agri-Women (KAW). Kansas Agri-Women is a statewide organization of women involved in
agriculture. We are one of 49 affiliate organizations of American Agri-Women (AAW), the nation's largest
coalition of farm, ranch and agribusiness women. | am currently serving as the National Vice-President
for Communications of AAW and am a past state president of KAW. Kansas Agri-Women appreciates
the opportunity to come before you today concerning the structure of the State Board of Agriculture.

First, we would like to commend you, Mr. Chairman, and your Committee for holding these
hearings. The issue of the future structure of the state’s agricultural agency is of such importance that
we feel it merits the time you have committed to it. We also believe that it is important to address this
subject at this time, while there is the opportunity for you to obtain extensive input from a variety of
groups and individuals and to carefully consider a course of action. While we agree with many others
that the best course of action in the immediate future may be no action, these hearings provide the
necessary opportunity to study the current situation and determine what is best for Kansas agriculture
and the whole state.

We believe the current basic structure of the State Board of Agriculture has worked well for all
Kansans throughout its history, and we believe it to be constitutional. Rather than allow a judge to
dictate to the Legislature how state agencies will be administered, we would like for the appeal to be
pursued. The result of the appeal of this case has significant implications for the future of the state’s
largest industry and for a number of other state agencies, and perhaps other states, as well.

Kansas Agri-Women would like to emphasize some of the characteristics of the current law
which we believe have contributed to the effectiveness of the State Board of Agriculture and which are
necessary to be continued. We are committed to the continuance of a board of private citizens who are
affected by the programs administered by the agency. Having such a board provides for greater
public involvement in state government and ensures that the agency has the benefit of private sector
expertise.

KAW is also committed to the continuance of an annual meeting of citizens interested in the work
of the agency. This annual meeting further broadens the circle of public participation, providing
valuable input to the agency and information to the public. This communication enhances the quality of

“agency programs, program delivery and decision-making.

Finally, a characteristic of the current structure which we believe to be most important is the
provision for continuity of staff. The members of Kansas Agri-Women recognize that this continuity has
contributed to the strength of the programs of the State Board of Agriculture, which in turn have added
to the strength of the state's agricultural, and therefore total, economy. As an example, the continuity in
the marketing programs has allowed Kansas companies to expand their efforts to market Kansas
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products worldwide.
As we compared our state's programs with those of other American Agri-Women affiliates, we

have realized what outstanding programs we have and how fortunate we are to have the structure
which currently exists. Other AAW members have often commented on their envy of Kansas' system.

My personal experience underscores these beliefs of Kansas Agri-Women. | am a native
llinoisan and worked for 3 1/2 years for the lllinois Department of Agriculture and for 4 1/2 years for the
U.S. Department of Agriculture. With that background, and being familiar with the various state
departments of agriculture, | believed that having an administratively appointed head of the agency
worked well. When | moved to Kansas eight years ago, | thought the Kansas system was
cumbersome and the board of agriculture unnecessary.

However, | have come to appreciate the strengths of Kansas' system. During the time | have
lived here, there have been five USDA secretaries and three directors of the lllinois Department. Not
only those positions have changed, but with each new secretary or director, all of the key staff
members in the agencies have changed. Each new regime has taken considerable time to get people
in place and trained. Then they reorganize, reset priorities and design new programs. By the time the
programs begin to be implemented, the next administration comes in.

| have been amazed since leaving USDA that new secretaries of agriculture have come in,
espousing the same ideas that were discussed or worked on while | was there, as if they were new.
Former USDA Secretary Dick Lyng used to say that there were no new ideas or issues, they just
resurfaced periodically. Unfortunately, this is a product of the political system which provides for
frequent changes in leadership. It is uncommon for an administration to have the continuity to put a
program in place and see it through to completion.

In contrast, the Kansas State Board of Agriculture has provided the continuity of leadership and
staff to develop, implement and work with programs over time. An example of this which I've seen is
the effort to create new uses for agricultural products. This is a very important effort which directly
increases farm income and economic benefits for the whole state and country. When | was at USDA,
this was an issue we worked on a great deal. When we left, the priorities shifted away from new uses.
USDA has had numerous starts and stops and shifts over many years in its work on the development
of new uses. The result has been ineffectiveness and lack of progress in this important area.

The Kansas State Board of Agriculture, however, seized on the idea of development of new
uses for ag products and went to work. With consistent leadership over a period of years, they have
been able to make significant strides in this area. Kansas was largely responsible for the
establishment of the national New Uses Council and for the new uses provisions in the last farm bill
passed by Congress.

In summary, Kansas Agri-Women supports the current structure and hopes the appeals court
will rule in favor of its constitutionality. We believe that the continuance of a board of agriculture; an
annual meeting of interested citizens; and provision for continuity of leadership are characteristics of the
current system which are important to the future of Kansas and Kansas agriculture.

Thank you for this opportunity. | would be glad to respond to any questions you may have.

##H##
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Testimony before House Agriculture Committee
October 28, 1993

Steve Baccus

Minneapolis, Kansas

I sat in a milo field this past week with the combines running around
feverishly, while I was trying to jot down some comments to present
to you all today. I couldn't help but think as I looked at that milo
field, Jjust how much I am affected by actions of the State Board of
Agriculture, seed laws, grain inspection, etc., but also, just how
difficult it is for me, as an individual to have any impact on any of
that policy affecting me. Because of that is why I wanted to be here
today.

First I would like to thank you all for the opportunity to present my
viewpoints to your committee. I do want to say from the outset that I
am here representing only myself. I am active in many agriculture
organizations and I have discussed this issue at length with many
people involved in agribusiness and would like to coalesce some of
what I have learned into this presentation.

Two opinions seem to be prevalent. The first opinion is to stand firm
and do nothing until all appeals are exhausted. This is the type of
attitude that has gotten us where we are now. The second opinion
ranges from throwing the wash out with the water and starting all
over to a variety of compromise plans. The State Board of Agriculture
is a wonderful organization and has preformed its functions admirably
in the last 105 years. The make up of our Kansas State Board has been
the envy of many states for guite some time. However, as we all Kknow,
times changed and the State Board did not. There were some in the ag
community who had been saying the Board did not represent all those
it regulated and thus it needed some changes. Thelr voices were to
few and to faint to have the needed impact. And although I don't
believe the courts are the place to take all of our problems, in this
instance at least, it is moving people to action.

I, too, am one of those people who would like to see the appeal
process carried through. I would like to know 1f other courts agree
with this one and whether there is a court somewhere that is willing
to admit that our judicial system i35 beginning to make laws instead
of Jjust interpreting laws as set forth in our constitution.

But beyond that initial step, I also believe we need some changes in
the structure of the State Board of Agriculture. The people the Board
regulates, in addition to agriculture, need also to be represented.
The grocery store produce manager, the gas pump operator, water
rights users, as well as environmental and natural resources issues
all should have a say in the regulation process. The State Board of
Agriculture, the courts, the plaintiffs all have had their say on the
future structure of the Board. But, the people most affected by any
State Board of Ag have not. 0Of course I'm referring to the individual
farmers that make up Kansas Agriculture. Most of these people belong
to one or more state farm organizations which are grass roots run. In
other words the members dictate organization policy and positions.
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Since most of these organizations will be having their annual menber
meetings in the next two months, I propose to you that any
recommendations concerning future structure of the Kansas State Board
of Agriculture be postponed until the individual Kansas farmer can be
heard. There are many compromise plans f£loating around out there and
most wlll be discussed at these annual meetings. Hardly anyone 1is
interested in a publicly elected board and Secretary, and even less
people are interested 1in a totally appointed board and Secretary. Let
the people most affected by the State Board of Ag devise some
compromise plans and bring them to the legislature later this year
for your consideration. To make a recommendation now would undercut
the ability of the individual to have any affect on governmental
policy.

Thank you for your time, consideration and interest.



PRESENTATION
to
- HOUSE COMMITTEE ON AGRICULTURE
regarding the
KANSAS STATE BOARD OF AGRICULTURE

Good Morning Mr. Chairman and members of +the House Committee on
Agriculture, my name is Art Howell I am a century farmer from Lincoln,
Kansas.

I come before you today +to express my deep concern regarding the
interference by the federal judiciary with fundamental rights of state
government guaranteed within +the frame-work of +the United States
Constitution.

I firmly believe it is time for state legislature’s to resist Judicial
fiats that lack sound constitutional or other legal basis.

Originally the First Amendment, as well as the entire Bill of Rights
prlaced restrictions on the federal government and not the states. The
Supreme Court, however, through interpretation® of the 14th Amendment has
determined that the Bill of Rights should restrict the individual states in
many of their actions. The series of Supreme Court rulings on this subdject
grew out of cases of manifest injustice to large groups of U.S. citizens.
It seemed to many that there was no other way for the U.S. government to be
able to assert itself to protect people from such injustice. However well
intentioned the reason, it appears that this was in direct contradiction to

the actual intent of those who drafted the First Amendment. The Supreme

Court dictates in these areas are not unconstitutional in and of
themselves, since the interpretation of +the constitution in ocur government
is expressly reserved to the United States Supreme Court, but the logical

consequences of this tortured reasoning is now coming to rocost in an area

far removed from the intentions of those who, the 185@8°’s and 1968’s, caused

it tc happen. The latest expression is the declaration that the 120 year
old KSBA is unconstitutional, despite a lack of popular outcry and its
distinguished history of service to Kansas.

American government has become radically different +today with -the
Supreme Court acting as our Constitution, deciding an issue, applying it
universally, and trampling years of tradition and precedent.

Broad unlimited power to hold laws wunconstitutional because they
offend what +the federal courts conceive to be the “conscience of our
people’” was not given by the Framers of the Constitution.

In Kansas, we are facing one of the most dramatic examples of the

A

courts going logically, step by step, from redressing heart-wrenching

wrongs to overturning a functioning, working state institution that was
first established legally in 1872,

Self-government by we the people in Kansas is literally being wrestled

from us by a legislating Judiciary.

Intellectually, the Supreme Court Jjustices have been sensitive +to the
philosophical currents of the day, and they have reflected with consistency
what most people believe without consistency. In fact, it would not be too

much to say +that the Supreme Court has now descended to the level of a

popular poll-taking agency, reacting to the whims of the many or to +the

pressures of the few. It certainly can no longer be regarded as a court of -

Justice---divine, natural, or constitutional.

Thomas Jeffersons worst fears were that the courts would fail to

declare the sense of the law; and if they should be disposed to exercise

WILL instead of JUDGEMENT, +the consequence would equally bea?thef

Nacewd cog

KRS~/



"bstitution of their pleasure to that of the legislative body.

The Courts have replaced law with opinions, the only absolut. hat
remains in the system of law is the insistence that there is no absolutes.

Because of our fear of the consequences of a Constitutional Convention
we must avail ourselves of every opportunity to give the Supreme Court a
chance to confine and restrict further Jjudicial activism. Judge Lungstrum
has provided such an opportunity.

The Kansas Senate Committee on Agriculture, met August 30 & 31,1993
and heard testimony on the structure of +the Kansas State Board of
Agriculture (KSBA). Most of those testifying requested that no action be
taken regarding future KSBA structure pending the higher courts ruling on
the appeal of Judge Lungstrum’s opinion that the KSBA is unconstitutional.

The KSBA’s, present structure was created, over time, by the elected
representatives of Kansas Government, they alsc carefully chose what laws
the KSBA should administer.

Mr. Chairman, members of the House Committee on Agriculture, it is
unthinkable that we allow a federal Jjudge, without superier eourt review,
to undo in one day what it has taken Kansas Government 120 years to create.

The KSBA, during it’s 120 year history has "met the challenge” and led
the nation in adopting needed changes required by rapidly changing science
and technology. :

Change may again be necessary regardless of whether +the present
structure is ultimately found to be constitutional. ‘ '

The changes I would propose for KSA 74-502 and KSA 74-5@2(b) are minor
in nature and address the voting membership requirements. (5@)

I would propose two changes to KSA 74-583 as follows:

1. Presently the statute provides that members of the Board are elected to
represent their districts for terms of three yvears by vote of the entire °
delegate body, following nomination by district caucus. The statute would
be changed to provide that members of the Board are appointed, to represent
their districts for terms of four years, by the governor following
nomination by district caucus.

2. The second change would require elections on the question of retention
of members of the state board of agriculture. Upon declaration, the
member’s name would be submitted at the next general election to +the
electors of the state on a separate agriculture ballot, without party
designation. ’

Art Howell PE is a century farmer, and a purebred beef cattle breeder from
Lincoln, Kansas.



STATEMENT TO
House Agriculture Committee

by
Vernon McKinzie October 26, 1993

KANSAS PEST CONTROL ASSOCIATION GOVERNMENT AFFAIRS CHAIR

Thank you for the opportunity to present this statement. Because I am
participating at the National Pest Control Association Annual Meeting in Washington,
D. C., I have asked Mr. Burgess of Burgess and Associates to represent us and
be present to take questions. I will provide written response to any questions
Mr. Burgess is unable to respond to.

I am a board certified Entomologist and operate pest control businesses
in Emporia, Manhattan & Parsons. I am chair of the Kansas Pest Control Association
Government: Affairs Committee, and I present this statement on behalf of the
Association. Our Association members provide services for pest management in
structures, and we are regulated by the Kansas Board of Agriculture Plant-Health
Division. I have also served as a voting delegate to the Annual Board meeting
for about the past six years.

During the development of reorganization legislation, we ask you to give
careful consideration to how staff changes would be affected any time a new Secret-
ary is selected. The three bills introduced in the 1993 legislative session
failed to address protection of directors and field staff personnel. Unless the
Legislature expresses an intent on the issue, we fear a very chaotic situation
could develop.

Because of the technical nature of the work involved in plant and insect
management, pesticide regulations, meat-poultry-dairy inspections, water resources,
weights & measures, chemical analysis, marketing and other division responsibilities,
we believe it is of the utmost importance to have skilled, technically competent
persons staffing the agency. You could insure that technically knowledgable
persons will continue to serve the citizens of Kansas by drafting legislation
which protects classified employees. We believe only the Secretary, Assistant
Secretaries, Attorneys and others in the administrative eschelon of the agency
should be subject to change when a new Secretary assumes office. We belijeve
division directors and their technical staffs should be protected as tenured
classified employees. We further believe staff stability at the director Tevel
and below is imperative to good enforcement. We fear frequent changes of division
directors at the pleasure of a new Secretary would result in confusion and comp-
licate dealing with the agency, and adversly affect enforcement activities.

-more-
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Page 2
House Agriculture Committee

In drafting reorganization language, please consider writing some protection
for the tenured classified technically educated employee. I believe such protec-
tions already exist in other agencies and the precedent has been established
in such agencies as Insurance, Health, Commerce, etc.

I want to recognize Mr. Ranney Gilliland who contacted me to advise me
of this meeting and thank him for the invitation.

Do you have any questions for us? Thank you.



Rt. 3 Box 320
Ames, Ks 66901
Oct. 17, 1993

Re: Secretary of Agriculture and the Kansas Board of Ag.

The secretarv of Ag. should not be elected by the Board of Ag. and
the Board of Ag. should not be elected by farm organizations.

1. The Kansas Board of Ag.'s annual meeting is made up of
primarily Farm bureau and Kansas Livestock Association
delegates.

2. Board members are either Farm Bureau or K.L.A.

3. I feel that not all farm organizations and not all farmers
are being represented.

Thev should not be elected by the public.

1. Generally the public are not informed or don't care about
candidates on the State lower positions.

A. When election comes, people usually have never heard
of the candidates for Appeals Court, District Court,
and the Kansas Board of Educatiocn.

B. They normally vote party and not on the individual
credit.

C. The candidate with the largest campaign contributions
for advertisement from certain organizations or
companies can sway people for their vote.

2. The same thing would apply to board members if they were
elected from districts.

3. If elected by the public, the Secretary of Ag. and the
Board would be like another branch of government. They'd
be like the Board of Education and not have to answer to
the Govenor or legislatures for their actions.
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The Secretarv of Ag. should be cabinet appcintee by the Governor

and approved bv the Legislation.

1.

The Governor needs to be able to work with the Secretary
of Ag. and by him/her selecting the Secretary, this is
more likely to happen.

The Governor should be able to pick his/her team
{(cabinet). He/she was elected by the public so if any of
his/her team (cabinet) isn't doing their job good enough,
he/she can either fix it or take the chance of not getting
reelected.

The Legislature should approve the nomination of all
cabinet appointees for a check and balance.

Four vears should be sufficient for the Secretary of Ag.
to accomplish a fair amount of things if the Govenor is

not reelected.

Fred J. Detrixhe

272



October 28, 19983

Presented to: Houss Committee on Agriculture
From: Carecl Maish
RE: State Board cof Agriculture
I. The system in use prior to the court ruling was good.

II

A. It met ths needs o0f both farmers and ranchers and the
agency divisions it regulated.

If changes must be made, let's keep a State Board of
Agriculture, not just a Secretary of Agriculture.

A. It will provide continuity to the programs the agency
administers.

B. Agricultural diversity within Kansas must be a strong
consideration.

1. Our state's agriculture is diverse and has a wide
range of reguiremsnts.
2. Because members of the board are selected fronm

districts, different perspectives are brought by
each board member.

C. A Board of Agriculture must maintain control.
1. It must have the power to elect or select ths
Secretary.
2. It should not be overturned by a single individual

or in a sgingle period of time.

D. Board members must have expertise relevant to
agriculture.

i The Board should have members from agriculture.

Legislature could select board members keeping diversity and
expertise in mind.

A. Legislators, as elected officials, should fit within
the law. (One man, one vote) Adpccae Qg
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B. All legislators within a district select that
district's board member(s).

The Board of Agriculture should not be elected by the
general population.

A. General apathy from the voters 1s not conducive to
dedicated representation.

2



