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MINUTES OF THE HOUSE COMMITTEE ON ENERGY AND NATURAL RESOURCES.
The meeting was called to order by Chairperson Carl Holmes at 3:30 p.m. on March 9, 1993 in Room 526-S

of the Capitol.

All members were present except: Representative Ruff, excused

Committee staff present: Raney Gilliland, Legislative Research Department
Dennis Hodgins, Legislative Research Department
Mary Torrence, Revisor of Statutes
April Howell, Committee Secretary

Conferees appearing before the committee: William Craven, Kansas Sierra Club
Owen de Long, U of K Dept. of Political Science &
Environmental Studies

Others attending: See attached list

Chairman Holmes called the meeting to order and asked the Committee for approval of Committee Minutes
dated February 17, February 18, February 22, February 23, February 24 and February 25. Upon motion by
Representative Grotewiel and seconded by Representative Long, the minutes dated February 17 through
February 25 were approved.

The hearing was opened for the Opponents of SB246 -Central Interstate low-level radioactive waste compact
amendments.

William Craven presented his testimony to the Committee stating that the State of Kansas should withdraw
from the compact and that any amendments to this Senate Bill should be rejected. In his opinion, Kansas is
the likely second host state and will be on the receiving end of decommissioning wastes of nuclear power
plants if this legislation passes. The decommissioning waste may include highly radioactive components. He
outlined his concerns which included liability insurance coverage, definite site locations, enforcement of
statutes in case of bankruptcy, future costs and fees. (Attachment 1) :

Owen de Long submitted testimony in opposition of SB246. He advised the Committee that as a scholar in
the field of Public Environment Policy, and as a former teacher of U.S. Constitutional Law, he felt that this
legislation was being voted on without the proper information and the proper national and historical
perspective with which to make individual decisions on this Bill. His testimony was in great detail and
included several newspaper clippings and copies of related Supreme Court cases. (Attachment2) He also
submitted a copy of his paper, “Low-Level Radioactive Waste Disposal” he wrote in a Law and Public Policy
class at the Department of Political Science at Kansas University. (Attachment 3)

The Chair then closed the hearing on SB246 and opened the floor for debate by the Committee.
Representative McClure made a motion for an amendment (Attachment 4) and the motion was seconded by
Representative Lynch. Upon verbal vote, the motion failed.

Representative Lawrence made a motion to favorably pass the Bill. The motion was seconded by
Representative Myers. Upon a show of hands, the motion passed; 10 in favor, 9 against. Representative
Laura McClure, 119th District, asked that her vote be recorded in the minutes, she stated: “I vote NO on
SB246. I believe it sends the wrong message to the State of Nebraska. By passing these amendments to the
radioacive waste compact, we imply that the site in Boyd County is an acceptable site. We are sending a blank
check to pay for future remediations on a 320 acre site that contains 42 acres of wetlands and water tables of
571to 15”. I am also very concerned about the change in policy dealing with bankruptcy proceedings, and the
uncertainty of availability of third party insurance to U.S. Ecology for the Boyd County site.”

The meeting adjourned at 6:15 p.m.
The next meeting is scheduled for March 10, 1993.

Unless specifically noted, the individual remarks recorded herein have not been

transcribed verbatim. Individual remarks as reported herein have not been submitted to 1
the individuals appearing before the committee for editing or corrections.
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«\ SIERRA CLUB
Kansas Chapter

Central Interstatc Low Level Radioactive Waste Compact Amendments
S.B. 246
Testimony of William  Craven
Legislative Coordinator, Kansas Sierra Club
House Energy and Natural Resources Committee
March 9, 1993

Thank you, Mr. Chairman, for providing an opportunity for the Kansas
Sierra Club to express its strong views on this bill. This bill is an important bill
not only for those of us who are presently considering this policy, but it is far
more important for the next generations who must live with—and pay for—the
decisions which will be made as you consider this legislation.

At the outset, I want to make it clear that much of what was said yesterday by
KDHE officials was, in my opinion, far [from the whole story. The department
seems far loo concerned with the fate of investor-owned utilities which
generate most of the low level radioactive waste (LLRW) in this state than it
does with the public interest. The department also seems too interested in both
strengthening a compact and in improving its own political position within a
compact framework which is essentially obsolete.

My conclusion is that Kansas should withdraw from the compact, and many
of the reasons which support that conclusion follow. As a consequence, the
amendments before you should be rejected. One rcason I want (o advance now
is that Kansas, as the likcly sccond host statc, will be on the receiving cnd of
the carly 2Ist century-deccommissioning wastes of several nuclear power
plants. It is public knowledge that in about 30 years, Woll Creck will be
preparing for decommissioning, as will the nuclear power plants in Louisiana.
The nuclecar power plants in Arkansas and Nebraska are older, and their
decommissioning wastes could be bound for Kansas. This is a hard issue to get
firm facts on, because so much of it is a question of timing, but what I just said
are reasonable estimates. The committee should consider these possibilities as
it deliberates on this bill.

A related point is the argument that what is LLRW is essentially trash. That
statement was made yesterday. That may be true today, but as decommissioning
occurs, major components of reactors will also be sent to these sites. That
includes such highly radioactive components as the control rods and the
reactor vessel itself. The spent fuel rods are considered high level waste. This
raises the question of whether the Boyd County site, or a second compact site, is
large enough to hold the volume of waste which may end up there. It seems
quite unlikely.

First, however, assuming the compact language is only to be amended, it is on
the specific issuc of shared liability that I most sharply split company ﬁom

KDHE's (estimony. What rational reason is there for states, taxpayers, and\i w CéLE

Attackant
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ratepayers to subsidize utility companies in the generation of nuclear waste?
Taxpayers have subsidized billions in developing nuclear power, and now we
are asked to subsidize its waste. If I were a utility company, I couldn't think of
a better deal. If and when something happens at this LLRW site—and it will,
sooner or later, because it has at all prior sites—all of the entities listed in the
bill may be brought into the liability chain. And guess who has the deepest
pockets of all? As near as I can tell, it is the states.

Yesterday you were told that in this compact, states are to be last in the chain
of liability and in a proportion to the waste they generate. But the fees which
this amendment gives Nebraska the exclusive right to determine also include
"the cost of defending or pursuing liability claims against any party or state.”
(page 4, line 26.) In other words, even if Kansas is not directly liable, Kansas,
because of the shared liability language, will end up paying to defend
litigation arising from the Boyd County site, a site which never should have
been chosen. This language also creates the unusual possibility that Kansas
has to pay for litigation against itself.

Under this compact, nuclear waste generators are treated much more
generously than say, Vulcan out of Wichita, which is a national leader in
generating hazardous waste. Vulcan can't rely on the state to bail it out if it
has an accident while shipping hazardous waste to Emelle, Alabama, the
largest hazardous waste dump in the nation. Nor can Vulcan rely on the state
to share liability with it if the Alabama site is involved in litigation of any sort.

If I were Vulcan, or a similar company, I think I would trot up to Topeka and
see if I couldn't talk the legislature into making the taxpayers liable for my
accidents, too. Why shouldn't Vulcan come here and ask for a shared liability
package? If this amendment is passed, there will be ample precedent.

It is also far from automatic that these costs will, or should be included in the
rate base. The very basic requirement is that the expenses must first be found
to be used and useful, and second, prudent and reasonable. Given what we now
know about the administration of this compact, and the contractor, U.S.
Ecology, and the announced intention to deny licensure by Nebraska, 1 suspect
that a strong case can be made that the facility will never be used, and thus
will never be useful. Given that, it is hard to argue that further expenditures
will be both prudent and reasonable. It seems to me—and this I can virtually
guarantee—that the utility companies are facing a major battle if they think
Kansas ratepayers will roll over if and when there is an attempt to ratebase
these expenditures. Precedent in this state, from the Wolf Creek construction
case, is that construction work in progress can't be put in the ratebase until
the construction is actually generating revenue for the company from the
sale of energy.

When there is evidence that it is taxpayer money that is being squandered,
the most conservative of you start bouncing off walls. Why is it that I don't
hear any reaction to the fact that some $46 million has been spent on a facility
facing an announced $90 million cost overrun and that disposal costs have
quadrupled since the first announcement? Even if you don't appreciate the
environmental issues, you should surely appreciate the fiscal arguments.

It is improper to argue, as did KDHE, that Kansas signed the compact, and is
thus bound to follow the compact wherever it might lead. That is the path of
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somebody who doesn't think for himself or herself. This issue—especially this
issue—is always open to reconsideration and to new developments, of which
there have been several. If I could impart just one thing here today, it is this:
Don't approach this issue with blinders on.

Four events have eclipsed KDHE's insistence on adhering to the compact
model for LLRW disposal, to the allegiance KDHE professes to the compact of
which Kansas is a model, and the site which this compact has chosen, the site
in Boyd County. First, the referendum in Boyd County in which a huge
percentage of those voting rejected the site there negates the requirement of
the compact that community consent be achieved. The vote in that referendum
was 1,098-86 against the Boyd County site. That vote is now the subject of the
Nebraska governor's lawsuit against the compact. Incidentally, instead of
recognizing the validity of that vote, Secretary Harder, as the Kansas
representative on the compact, supported the compact's decision to defend that
litigation. That is a clear indication that the leadership of KDHE is in the camp
of the utilities, not following the stated policy of the compact to avoid building
a facility in an area where there is no community consent. It is also an
indication that KDHE, while professing loyalty and paying lip service to the
concept of Kansas' moral obligation to honor the laws of the states which
formed this compact, selectively limits these concerns about morality to only
those statutes which suit its purposes.

The second noteworthy event is the Nebraska Department of Environmental
Quality's announced intention to deny the licensure of the Boyd County
facility. This decision is not a "technical reason” as KDHE suggested. Instead, it
is a decision which cuts to the heart of the proposed Boyd County site. The site
in Boyd County has springs which have flowed on the surface for decades,
even during the Dust Bowl. More than 40 acres of what U.S. Ecology once called
‘pristine wetlands" are on the site. Frequent ponding occurs on the surface,
and the groundwater under the site is sometimes only 2-3 feet below the
surface of the land. In my visit to Boyd County, I was shown pictures of duck
hunters in boats exactly on top of the land where the dump is supposed to be.
This is clearly a site which doesn't meet the requirements of the Nuclear
Regulatory Commission, which prohibits a site in wetlands areas. It is true, as
you heard yesterday, that the licensing decision rests with Nebraska. That does
not mean, however, that this committee should ignore reality.

The third event is the recent decision in the case of New York v. United
States. which stands for the proposition that federal law notwithstanding,
states are free to make their own arrangements for disposal of their own
waste. This decision, more than the first two events 1 mentioned, is of critical
importance in sorting out what options Kansas has. The decision, especially
the majority opinion of Justice O'Connor, made it clear that states do not have
to dance to the tune of the utilities which generate the lion's share of the
LLRW waste. If states have the political will—the guts—then they can require
the utilities to dance to the song the states sing. In other words, while there
may be some financial penalty to Kansas in abandoning this compact, there is
no longer any reason to continue on this path which is not only wrong, but
which will surely subject the state to far greater financial liability.
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The bottom line in this case is that the decision removed the federal
compulsion upon the states to provide disposal facilities, but it preserved the
system of milestones and the financial and access incentives.

The LLRW Act and its amendments should be viewed as a tripod. The three
legs of the tripod are (1) a surcharge which is paid to the federal government
and which is returned to the states which meet the various milestones
provided in the act; (2) access to a facility by states which met the milestones,
and (3) a punitive "take title" provision which required states which failed to
meet the milestones to take title to its waste and whatever liabilities go with it.
This third leg also required states to make arrangements for disposal by
January 1, 1996.

The milestones were to join a compact, to have the compact identify a site,
and to complete a license application. No compact working on a new site has
met all three milestones and it is increasingly unlikely that any will. This is
the main reason you hear the complaint that this system is totally unworkable.

The final event that is important was the decision made in Illinois last fall.
There, another compact involving Illinois and Kentucky had selected a site
for a LLRW facility in Martinsville, Illinois. Our compact has spent $46 million
on the Boyd County site. That compact had spent close to $90 million on the
Martinsville site. That compact's rules provided that a three-member
commission had to approve the site, and, following three months of testimony,
that commission rejected the site. Testimony in that hearing lasted 72 days,
there were 100 witnesses, and there were 20,000 pages of transcribed
testimony. The governor of Illinois accepted the decision. The compact is back
to square one, and I have not heard that the Southeast Compact is threatening
Hlinois or Kentucky with denial of access to Barnwell, as they have done to
Nebraska. I could talk about the Martinsville case at length, but in the
interests of time, I think what is most important is to know that the site was
rejected for reasons of geology, hydrology, and site construction. Even if
concrete can be made to last 500 years, one commission member said, that isn't
good enough when some of the radionuclides will last for thousands, if not tens
of thousands of years. We face that same issue in Boyd County. The facility
could not be relied upon to isolate LLRW from the public, from water, and from
the air. Aside from the convenience of subsidizing the generators of this
waste, those are the only reasons for such a facility. The record in that case
makes references to Boyd County, and the opinion of many people, including
several scientific experts and the chairman of the Illinois commission, with
whom I spoke, is that the Martinsville site was superior to that in Boyd County.
Incidentally, that person is a former justice of the Illinois Supreme Court in
case you had any misconceptions that he is a misguided member of the Sierra
Club.

These four events have combined to eclipse the validity of the compact
model. We are living in an era where the trend is to strengthen each state's
voice in disposing of its own waste, and KDHE has failed to realize it. Instead, it
argues in favor of amendments which weaken Kansas' control over its own
waste and potentially subjects this state to untold millions in damages for waste
not generated within this state,
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Before I conclude, I have one point to make on the proposed Boyd County
structure. US Ecology claims that its concrete structure will last 3,500 years.
That is a claim not supported by any accepted scientific data. A claim that the
concrete structure in Illinois would last 500 years was rejected in the
Martinsville hearing. According to federal data, concrete may last as long as
several hundred years, assuming weather and moisture conditions are
favorable. Northern Nebraska is not such a place. But it doesn't really matter if
the concrete lasts 500 or 3,500 years. Carbon-14, iodine-129, and niobium-94
have respective half-lives of 5,300, 17 million, and 20,000 years. These
substances, which will be shipped in some quantity, however small, to Boyd
County, will remain hazardous long after the proposed facility collapses.

As for the bill itself, first, the Sierra Club supports the amendments which
extend another vote to Nebraska, and we wholeheartedly support making the
compact subject to Nebraska's open meetings and public records act.

Conclusion.

With the compact arrangement, nuclear generators have managed to
institutionalize the risks, hazards, and liability of their business. By
institutionalize, I mean they have managed to make the public responsible for
damages caused by their enterprise. Plain and simple, this is welfare for the
largest companies in America. Governor Nelson in Nebraska, among others,
has accurately described the compact as a front for the big generators.

If you insist on passing this flawed legislation, several amendments seem
essential. First, two very basic amendments should be to require proof of a
very substantial amount of liability insurance on the part of US Ecology and
proof of insurance on the part of the major generators in this state. Insurance
limits of $750 million for US Ecology and half that for the operators of Wolf
Creek may seem high, but they really aren't all that out of line. Those of you
who follow large personal injury/environmental verdicts should know that
these figures are not out of line.

Another essential amendment would re-work the shared liability provisions
insofar as it affects the states if US Ecology declares bankruptcy. As it is
currently worded, I read the amendment as creating an incentive for the
company to declare bankruptcy and to shift its liability to others. The fact that
bankruptcy is a system of federal law is not the answer. As written, this bill
creates a shorter statute of limitations for the states, the compact, and the
public to make recovery against a bankrupt debtor. Whether that statute is
enforceable under the bankruptcy code is fairly debatable, but it is unwise
language. It is yet another in a long line of lawyer's relief acts in the area of
LLRW and in no way advances the public's interest.

Article III, § (d) of the compact permits Nebraska to establish fees to "cover
all anticipated present and future costs associated with decommissioning,
closure, institutional control, and extended care of the facility.” What are those
costs expected to be? Currently, my information is that the operators of Wolf
Creek are not collecting money for those costs. Will there be sufficient money
available from the generators to cover these costs? Is there any risk that these
costs will damage the financial status of the two Kansas companies which own
most of Wolf Creek?



How can fees be assessed to generators for remediation of a site over which
they have no authority? Can't they argue that they had nothing to do with the
how the site was selected, and that they own neither the waste nor the site? If
that argument is successful, doesn't that increase the likelihood that damages
will be shifted to the states?

Does anyone think that the language of Art. III, § (c), which permits the
commission to approve the criteria by which rates are set, conflicts with the
language of §d which grants that same authority to Nebraska?

Does the shared liability language mean that Kansas would be liable if, for
example, a utility in a compact state declared bankruptcy? What would happen,
for example, if Louisiana Power and Light declared bankruptcy? Shouldn't
possibilities like that be addressed in the compact?

Under this amendment, relating to institutional control, Nebraska says it will
be responsible for the site for 100 years after closure. Yet some elements of the
waste remain radioactive for tens of thousands of years. Are you satisfied that
the period of institutional control is long enough? Are you worried that the
weak institutional control language, when combined with the shared liability
which implicates Kansas, could expose the state to virtually unlimited liability,
even if that liability is proportional?

Kansas should not be buffaloed by these companies, or by the compact which
serves their needs. What we should do is reject the shared liability amendment,
and withdraw from the compact. Many states are what are called "go it alone"
states. They are not members of compacts, and are storing their own waste.
They are not afraid of the consequences, nor should Kansas be. A large group
of states are facing the same problem, facing the same crisis of conscience
that Kansas is. I propose a compact of any of these interested "go-it-alone
states,” who each declare that each state remains responsible for its own waste.
At least so far as Kansas is concerned, that waste should remain on-site at or
near Wolf Creek and that Wolf Creek should also be the repository for the very
small amount of waste generated by hospitals and universities and other
industry. Community consent would be required. Wolf Creek has recently
announced its intent to build storage space for five years worth of LLRW,

The reason for a compact of "go-it-alone” states is to avoid the possibility,
however remote, that failure to belong to a compact means that out-of-state
waste can be shipped into Kansas, or other members of this new compact.

If we do that, we will subject Kansas to some litigation, specifically the
amount of fees which Kansas generators would have paid US Ecology. There
are defenses to such a suit, but you should be aware of the prospect. The
defenses include the fact that

Barnwell is leaking, and even if we get booted out of Barnwell, it is no real
loss. After all, we are only talking about 14 months before Barnwell closes.
Barnwell, according to some experts, is likely to become the largest Superfund
clean-up site in the nation, after it is closed. One suspects that the exorbitant
fees ($400 per cubic foot) charged to Kansas and users of that site has the
expensive remediation costs there firmly in mind. Last week, KDHE talked
about the moral responsibility we have to work with the states in our compact.
Don't we have the same moral obligation not to pollute South Carolina?
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The bottom line, so far as I am concerned, is that there is no reason to
contaminate Boyd County, Nebraska, when Kansas already has a site at Wolf
Creek which, like it or not, is a nuclear generator. It may not have been smart
to build Wolf Creek without first figuring out what to do with its waste, but we
did. Rather than transport that waste hundreds of miles, the least we can do is
keep track of our own mess.

KDHE should recognize once and for all that the Boyd County, Nebraska site
is not licensable, will never be built, should never be built, and if, by some
strange quirk, it is built, it threatens to expose Kansas to millions of dollars in
liability. If KDHE never recognizes these facts, it is unfortunate. However, it is
disastrous if this committee fails to face these realities.

Thank you, and I will be pleased to respond to any questions.



TESTIMONY PRESENTED TO THE KANSAS HOUSE OF REPRESENTATIVES
ENERGY AND NATURAL RESOURCES COMMITTEE ON SENATE BILL 246

By

Owen de Long
Ph.D. Candidate,

Public Environmental Policy,
Department of Political Science,
University of Kamnsas,

504 Blake Hall,

Lawrence, KS 66045,
(913) 749-4366.

March 9, 1993

STATEMENT OF OPPOSITION TO SENATE BILL 246:

Mr. Chairman, Distinguished Representatives, Ladies and Gentlemen:
I come before you today as a concerned citizen of Kansas, as a scholar in the
field of Public Environmental Policy, and as a former teacher of U.S. Constitutional
Law. I come in a spirit of empathy with your difficulties with the subject of low-
level radioactive waste disposition, in a spirit of cooperation with your efforts
to deal with this intractable problem, and —- last but not least -- in a spirit of
warning that the Senate Bill 246 before you will, if approved and signed, take the

State of Kansas down exactly the opposite road from the one it should now be taking.

As the attached materials from the New York Times of December 28, 1992,

from the Wall Street Journal of January 25, 1993, and from the U.S. Supreme Court

case of New York v, United States of June 19, 1992 amply illustrate , the several

states of this basically federal entity we call the United States of America are
facing a political, environmental, and financial crisis of the highest order of
magnitude over the problem of how successfully to isolate and permanently dispose

of so-~called "low-level" radioactive waste for thousands and tens and hundreds of
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Page Two:

TESTIMONY OF:Owen de Long, March 9, 1993, House Energy and Nat. Res. Committee:

thousands of years. I do not come before you today with a magic bullet to help

you solve this problem for the State of Kansas and its citizens and all its future
generations of citizens. But I do come before you in great fear that you are voting
on this bill without either the proper information or the proper national and

historical perspective with which to make your individual decisions on this bill.

The fact is that the Compact System established by the U.S. Congress
in 1980 and 1985 to relieve itself of the burden of the problem of low-level
radicactive waste is now falling apart in every region of the United States, as

the attached clipping from the New York Times indicates. The second fact is that

the primary generators of nuclear waste at the commercial level, both low and high,
are the commercial nuclear-power generators, responsible for over 907 by volume of
all the low-level radioactive waste this bill before you attempts further to deal
with under the old and now outdated Compact System. For the third fact is that

the June 1992 decision of the U.S. Supreme Court in the case of New York v. United

States, a complete copy(as well as highlighted excerpts)of which is attached as an
appendix to these remarks, creates a whole new political and legal landscape on the
subject of State liability for the waste generated by commercial nuclear-power
facilities within each State's borders. No longer can the U.S. Congress attempt

to foist this problem onto the several States and off its own back, through what

it thought was a clever '"shell game,”" as some have called it, of commanding the
States to "take title" to all low-level radioactive waste generated within their
borders if they will not play the 1980 Compact game as amended in 1985 with "take
title" as the new enforcement penalty. Justice Sandra Day O'Connor makes it
crystal clear in her written opinion in the New York case you have before you

of last June that this attempt by the U.S. Congress is explicitly unconstitutional

under the Tenth Amendment of the United States Constitution.



Page Three:
TESTIMONY OF: Owen de Long, March 9, 1993, House Energy & Nat. Res. Committee:

The greatest myth perpetrated on you yesterday by the several proponents
of Senate Bill 246 testifying before you at that time was the one asserting that if
Kansas were to establish its own low-level radioactive waste facility, at Wolf Creek
or at any other site of the citizens of Kansas's choosing, then all the other states
in the United States would rush to send all their radioactive waste here. This is
patent nonsense, on several grounds. First, a whole series of states have already
decided to go it alome on the subject of low-level waste disposal, starting with
New York State (which brought last year's Supreme Court case to Federal District Court
two years earlier on just this point, among others). New York State has been
followed in rapid succession by Texas, Michigan (which dropped out of the Midwest
Compact recently), Maine, New Hampshire, Vermont, Massachusetts, Rhode Island,
Connecticut (i.e. gll of New England), and the District of Columbia. Nomne of these
states were in such fear of the other states dumping radioactive waste in them that
they failed to declare their independence of the Compact scheme concocted by Congress
in 1980 and 1985. Secondly, the New York case carries the strong implication -- if
not outright explicit statement -- that the several States are now free to regulate
low-level radioactive waste in any manner their governments, at the direction of
their citizens, see fit. Thirdly, the Nuclear Regulatory Commission, in the light
of this New York case, is not about to allow interstate radioactive dumping to
occur, especially under the enlightened new leadership of Chairperson Selin. And
fourthly, all the State of Kansas has to do find out about the ability of a state
to exclude the waste of this kind from other states is to ask the Federal District
Court for a Declaratory Judgment on the subject before proceeding to build, or

designate, a low-level radioactive site exclusively for Kansas's waste.

As to the question of financial liability of the State, and the

financial stability of generators like Wolf Creek, I can only refer you once
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Page Four:

TESTIMONY OF: Owen de Long, March 9, 1993, House Energy & Nat. Res. Committee:

again to the attached article from the Wall Street Journal. Not only do the waste

generators want the State to take title to their radioactive waste -- a precedent
with dangerous implications for the State's taking title potentially to all kinds
of hazardous waste generated within its borders by all kinds of facilities and
industries -- but the nuclear-power generators also want to burden the State with

financial liability for "decommissioning,"

or disassembling, the extremely "hot"
nuclear plants within the next few years, since none of them have put away in
excrow even one-tenth of the money it is now conservatively estimated they will
need to accomplish this task, as the Wall Street Journmal clipping again so ably
documents for the whole 110 plants across the United States. My warning, good
Legislators of Kansas, is today therefore to vote against any bill like Senate Bill
246 which only increases the State of Kamsas's financial liability for low-level
radioactive waste and all its environmental and human-health consequences. It does
S0, moreover,‘not just for waste generated in the State of Kansas but for such waste
generated in five states, the five states of the outmoded Compact in which we find

; ourselves still ensnared. But I beg you not to make the further mistake of taking

on even greater fimancial liability for the citizens of Kansas and their future

generations, at just the very time when the Supreme Court of the United States has

now freed you of this Compact obligation, freed to go your own way as ten other
states around the country have already gone. I beg you , I plead with you, to
reverse direction and go in the new direction of low-level radioactive waste

independence and decreased financial liability for the State of Kansas, by voting

against Senate Bill 246. I further submit for the record a 40-page paper I recently
wrote on this subject for a seminar at the University of Kansas, and am now ready
for your questions.

* * * * *
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New Hork Times

'‘MONDAY, DECEMBER 28, 1992

:States, Failing to Co’opérate, |
Face a _Nuclear- Waste Crisis

By ROBERT REINHOLD
Spcglal to The New York Times

LOS ANGELES, Dec. 27 —
Thousands of hospitals, pharma-

ceutical makers and electric utili--

ties across the country face grave
new troubles in the new vyear,
when it. will become much more
difficult’ and costly to dispose of
their - low-level
wastes.

The problems grow from a 12-!
year-old Federal law-that was in-" =~
tended to make the disposal of-

such waste more equitable to the
states with dump sités. But politi-
cal conflict and public opposition
have frustrated attempts to carry
out the law.

Under the law, the three states
that have been accepting and

burying radioactive waste can be-.

gin excluding on Jan. I:any waste
generated outside -their own. re-
gions. Nevada will shut its dump

at Beatty completely, and Wash- -

ington State’s site at Hanford will
accept waste from only six other
northwestern states and Hawaii.

One Dump Gains Monopoly

That will leave only one dump,
in Barnwell, S.C., open for the rest
of the country. The authorities
there, enjoying a monopoly in an
unwanted trade, will impose an
access fee of $220 a cubic foot for
waste from states outside the
Southeast, That, plus transpbrta-
tion costs, will increase the dis-
posal costs three- to fivefold for
waste generators in California,
New York and other states.

Even so, the South Carolina
dump is to he closed to outsiders

radioactive;

within 18 months and is scheduled
to shut altogether by .1996. After
that, given the emotional public
opposition to new dumps, it re-
mains unclear where the nation
will be able to store the thousands
of cubic feet of low-level radioac-
tive waste, which includes equip-
ment from nuclear power plants,
contaminated clothing, radioac-
tive substances used to track the
flow of drugs in the body and

-radioactive cancer treatments.

The- Federal: Government - dis-

' poses of high-level radioactive

waste, like thal{ from nuclear
weapons. production or spent fuel
from nuclear power plants, but
each state is responsible for its
fow-level waste. :

Gridlock and Opposltlon

The deepening crisis reflects
the partial collapse of the system
of interstate compacts Congress
envisioned “when it passed the
Low-Level Radioactive Waste
Policy Act of 1980. It encouraged
states to join with neighboring
states to build dumps sa each
region shared the burden equally.
Nine such compacts were formed.

But years of political gridlock
and determined local opposition
blocked the creation of any new
dump sites. New York State never
joined a compact and must now
rely entirely on South Carolina,
Because they have failed to com-
ply with the Federal law, Michi-
gan, Rhode Island, New Hamp-

Continued on Page C7, Column 3
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In 1993, it will become much more difficult and costly for hospitals,
pharmaceutical makers and electric utilities to dispose of low-level
radioactive waste. Dan Herschlag, an assistant professor at the Stan-
ford University Medical Center, used a Geiger counter to check for the
presence of radioactive material during his research on RNA.

Cfisis_ Over Low-Level Nuclear Waste

Continued From Page Al

shire, Puerto Rico and the Dis-
trict of Columbia are barred from
shipping to South Carolina and
have no outlet.

Michigan was expelled from
the Midwest Compact last year
because it refused to permit cre-
ation of a dump site .within its.
borders. As a result, the Veterans
Administration Hospital in Ann

Arbor, among others, sends patients
out of state il they need radioactive
materials for diagnosis or treatment
More than 36,000 cubic feet of waste
have piled up temporarily at 53 loca-
tions in Michigan, and about 1,300 more
cubic feet are added every month. The
authorities have no idea what they are
going to do with it.

California, which produces nearly 9
percent of the nation’s low-level radio-
active waste, has been planning for
years -— in a compact with Arizona and
the Dakotas — to put a dump in Ward
Valley, in the Mojave Desert near Nee-
dles, close to the Arizona border. But
the project is tied up in complex legal
and political knots, which are unlikely
1o unraveled before the South Carolina
dump closes. :

‘In a Holding Pattern’

In the meantime, major producers
like the Cedars-Sinai Medical Center, a
1,100-bed research hospital here in Los
Angeles, can do little except worry.
“We are in a holding pattern,” said
Donna L. Early, director of radiation
and environmental safety. “I am not
going to allow anybody to generate
large quantities of radicactive waste

until 1 know where I will dispose of it.

- |iWe will have to ask, ‘Can we do that

'kind of research?’” :
! The Increasing problems with dis
posal has had some benefit, with pro-

| guction of low-level waste dropped to

1.4 million cubic feet in 1992 from 2.7
mitlion cubic feet in 1885. Scientists are
furning to methods that do not involve
radiation. ‘Companies and hospitals
Bave become more efficient in using
radioactivity and now often clean and
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I forced to unite.
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reuse gloves and other equipment rath-
er than discarding them.

The difficulty of disposal has become
a major factor in whether California
can prevent its promising biotechnolo-
gy industry from leaving the state.
Many of thc companies, based mostly
In San Diego and in the Silicon Valley
near San Francisco, have considered
moving to the Pacific Northwest or the
Southeast to be near to the two func-
tioning dumps.

“California’s medical and biotech-
nology communities are all in peril,”
said Thomas Gray, president of Thom-
as Gray & Associates, a waste broker
in Orange, Calif., who receives and
packages waste from 150 hospitals and
other producers in five Weslern states.

Critics say the situation is an unin-
tended result of flawed Federal legisla-

tion that was meant to create equity
among the states but that instead may
cause a proliferation of badly con-
trolled, environmentally risky storage
sites at thousands of scattered loca-
tions as users make their own provi-
sions. “We've moved in the opposite
direction intended by Congress,” said
Alan D. Pasternak, technical director
for Ms. Early’s group. “This is a major
political failure.”

Ron Kuchera, director of the Missou-
ri Department of Natural Resources,
had even more pointed comments:
“This is the warst piece of environmen-
tal legislation ever passcd by Congress.
What's worse, Congress won’t revisit it
because it’s a pernicious issue, and
obviously it has failed.”

A 1985 amendment to the 1980 waste

law exiended the deadline for compli-
ance from Jan. ], 1986, to Jan. 1, 1993,
and also required the states to assume
legal possession and liability for any
waste generated after Jan. 1, 1996.
. In June, the United States Supreme
Court, acting on a challenge to the
amended waste law brought by New
York State, upheld the law but struck
down the provision imposing liability
on the states for waste generated after
Jan. 1, 1996. Critics said that ruling
essentially eviscerated the law, remov-
ing the incentive for the states to find
disposal sites for their wastes.

Producing Uncomfortable Allles

The situation is complicated be-
cause, while few object to using radio-
activily to treat cancer patients, the
largest producers of waste are nuclear
power plants. Hospitals and drug mak-
ers find themselves in an uncomfort-
able alliance with the nuclear power
industry. The Federal Department of

. waste nationally, industry 31.2 percent,

Energy said that in 1990 électric utili-
ties generated 56.2 percent of low-level

governments 6.3 percent and hospitals
and universities 6.2 percent.

Here in California, environmental
groups have delayed the Ward Valley
dump by persuading the Legislature
that formal hearings before an admin-
istrative law judge were required.
Leading the protest has been the Com-
mittee to Bridge the Gap, an antinucle-
ar group based in Los Angeles that
argues that the site poses a danger to
groundwater under the desert and to
the nearby Colorado River. '

The president of the committee, Dan-

iel O. Hirsch, says it would agree to
opening Ward Valley if the dump was
limited to only medical waste. Power-
plant waste, he said, should be reclassi-
fied as intermediate or high-level
waste and disposed of elsewhere.

Utilitles Needed to Cut Costs

But without the utilities, cost would
be prohibitive, said Ms. Early of Ce-
dars Sinai. “If we take them out, then
economically we do not have a site,”
she said. *“The real driving force is the
anti-nuclear power stance.”

The Pacific Gas & Electric Compa-
ny, the electric utility serving almost
all of northern and central California,
has a single nuclear plant at Diablo
Canyon near San Luis Obispo that pro-
duces about 5,000 cubic feet of low-level
radioactive waste a year. That com-
pares with about 1,000 cubic feet pro-
duced each year by Cedars Sinai. A
spokesman for the utility said it would
ship its waste to South Carolina, b
would prefer for the California site
open and send its waste there.
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‘ Closing Costs

i Nuclear Utilities Face
Immense Expenses

InDimanlngPlants

Customers and Shareholders
Face Years of Fighting
ﬁ Over Bearing the Burden
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wer has cavsed utilines S0 many Fead-
aglies over the years that some are ready.
to just walk away Trom it. But they oan't
even do that.

! Retiring old plants is turnin out to
W&?ﬂ?
er at a plant here, which once told
schoolchildren about the marvels of atomic
power, now entertains engineers who
come from as far away as Japan to study

the hugely costly and oomplex process of.
dismantiement.

| atomi
1,__1_1‘9&!1-.

recentStanfordUmversi stu sug- "

i1uT 1ciauvely  Sthial, Javrinegawall

Fort St. Vrain plant cost $224 million to
build in the 1970s. Taking it apart safely

will cost $333 million; Under an agreement
mﬂb"ﬁ. the utility’s cus-
g to pay fof e

e(year 2005

costs from early

dismtﬁng so Toorn Tor many of the 110
remaining U.S. nuclear plants Ii S,
eatening some utiliies with
or which they are utterly unprepar:
Saving for Retirement
The Nuclear Regulatory Commission
requires utilities gradually to put aside as

much as 8135 million for each of their
nuclear pia er the tsofdzsman‘

janes i ge
E%f this sum is far short of the real amount
needed they say they will soon issue
: c]

ests
accumulnted ve
plant dismantling, but
the NRC estimates tbat only $4 blllion ha

) fashed S0 18
eral Electric Co. in Oregon abruptly an--
nounced plans earlier this month to close

utility's coffers contained only 8% of the
%gs_mmmb?‘iyﬁm
mantling costs. It will try to wring the
m_cons ina

ggs_t_nf_m_sham_kg____mnem
regulatory battle that may take years.
Rising Estimates . = .

may cost more in
in

e growin mnksotuti!! com anies now
acing a ot only are some |
nuclear plani expensive to run, but it
take them aﬁﬁ

-} . It is & painful lesson — pai ful for the |
oomm%&"mho ers and for
their rate payers. Nuclear plant disman-
tlm says James Greene, a utiliies con- ||
taht at the accounting firm of Arthur
Andersen & Co., is “the big bogy out there
waiting. p———

Costly Repairs
‘The Fort St. Vrain plant has become a
symbol of the problem. There were no acci-
dents here, no radiation leaks, no alarms
about meltdowns. There was just a long list
of temporary closings and costly repairs.
T company figures the plant acgu—a.ﬂ'y
was in operation only aBout 15% 0f 1he
- an for

ily, says sunply “Our nuclear

didn’t work. e
Vrain was the first and onlyl
helfum-cooled commercial re
e Test are water-cool mcludmg
the other 14 that have closed earlier than

t

p%mrﬂce of Colorado poinits

ol grl_avs_t_;mmhat caused it to
close Fo rain was a problem com-
mon in many water-cooled plants: cracks
in the re.

“mreans utlites such as Public Service o!

The worst news Is yet to come. Some
utilities are already raising estimates

- example, American Electric Power Co.,
' based in Columbus, Ohio, recently in-

creased the dismantling forecast for its [

two nuclear units, whose combined 2,200-
megawatt capacity is seven times that of
Fort St. Vrain, to a sum In the range of
$588 million to $1.1billion — compared with
8 1989 estimate of $340 million. .-

its 67.5%-owned Trojan nuclear plant, the

. of anticipated dismantling costs far higher o-
than those forecast by the NRC. For |-

Similarly, Nebraska Public Power Dis- |

trict, based in Columbus, Nep., more than 4’
tng ed { e dismantling-cost forecast for
‘megawatt uck Tant 1ast

ega’ Tclear plant last year to
$1.15 billion.

Moreover, the day of reckoning Is far
closer for many utilities than they imag-
ined when they built their plants. Nu-
clear facilities are hcen% ]
oerate for & suppo

per Inlowatt cost ol running a nuclear
plant now edging higher than the costof &
coal-fired plant, Department 0
omcxals sa

Colorado, which planned a deliberate pace
Please Turn to Page A5, Column 1
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sign the FortSt. Vrain piant at this forme]
. _fur-trading
' S was -ﬂ the age Of mnocence or

i

|
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Closing Costs: Utilities
To Pay Dearly to Shut
Old Nuclear Plants

, Continued From First Page
of saving decommissioning funds over four
decades, are being caught short.

Wall Street analysts say the utilities in- |

dustry should have confronted the eco-
ity of decommissioning lon|

; A
commissioning by utilities will usher in an’ 33 scrutmy that developed

era of lengthy regulatory battles over how
muchi of the costs can be passed alon

_;:}u_stg,n_em. predict. But
utilities memselves wxll almost cer-

tainly have to shoulder big chunks of the
cost —~ thus eroding their profit margins,

aisipg their debt totals and making it
: - eforthemlobo [OW

Y the layers of decomnussmnmg prob-
lems is like peeling an onion. Your eyeq
tear;nore a.nd more.
strice Public Service of
o s Fort St. Vrain operation went
offigally sour with a $200 million charge

st earnings, the utility’s net income
has blunged to 13.8% of capital from 19.3%
desp:te a lessened corporate tax rate, and

gat rating has been reduced four t.tmes

ndard & Poor’s Corp. -

. Rornow.anumberof tilith scaughtin

they must dismantle a plant tha
takén out of service. But maintaining,
inspecting and securing SUCh & fac
Still oS illion & Says Ron

nz, director of Colorado’s Office of Con-
sumer Counsel: “You'll need enerations
of Doberman pinschers.”

Stich Eroﬁlems weren't foreseen in 1%!

when lic Service of Colorado

San Diego-based General Atomics to de-

nuclear-fueled electricity. It had been only
11 vears since Lewis Strauss, chairman
of the Atomic mmission, issued

his famous prediction that electrici
WO eCOIme 1o meter,” and
years since Presiden isen-

hower had waved a makeshift ‘Tagic
“wand” to open the nation’s first commer-

cial reactdr near Pittsburgh, Walt Disney
published & muIear primer called *‘Our

_gg&&@.bmm: Utility industry bro-
ures depicted nuclear power making the
Arctic balmy enough for a tourist to sun-
bathe on an iceberg, sipping a tropical

“We all really believed that the nuclear
era would be one of declining electricity

costs,” saysygﬁhmman.-an €cono-
mist at Cornéll University and a former
artm

ams did I think it

When construction began on Fort St.
Vrain in 1968, many environmentalists
were still proclaiming nuclear power the
answer to fossil-fuel pollution. The nuclear
[ indUStry got one of its biggest boosts from

the federal Clean Air Act of 1970, which

pe
concerns about safety and waste dnsposal
had long since replaced the rosy scenanos
At Fort St. Vrain, those ncen)s

lated into mounting costs. dX % X
Pubhc Semce of Colorado had origl-

to| @ under the public
after the Three

Milg Jsland puclear accident.
Plenty of Ammunition <
Meanwhile, the plant was gwmg its
critics plenty of ammunition. A spokesman
for General Atomics says that the plant
\“was_safe. Unfortunately, there were
\s&me Dugs. g The plant didn't consistently
Toduce electricity at a cost that would
brovide the utility a profit under con-
sumer-cost ceilings set by state regulators.
{*An economic disaster,” concludes Colo-
05 uUmer counsel, Mr. Binz. . ..
“We were always under the gun from
customers about this plant’s costs,” says

st

Descendants _ of jant’s namesake,
~I830s pioneer Marcellin St. Vrain, asked
that the plant be cailed somethin| else 1o
~savethe Tamily Tom embarrassment.
¥ T

early pamphlet about Fort St.
Vrain put maintenance requirements at :

little more than a two-week refueling stint

annually. '

for monthS aft a time. In 1986, the Public
(54} | “Service Commission of Colorado stopped
the utility from charging for Fort St.

Vrain's power until it got costs under
control. Three years later, faced with a

M&PSE%ITMWBK
system, the utility gave up and closed the -
PrEce
Company officials mulled their optic
to delay dismantling for 60 years, but
mately decided to start taking the plant
apart last August. “We just couldn’t see
guarding the place for half a century,”
ys Mr. Warembourg.
Extensive Preparations

Why is dismantling a
sive? ngmeers cite the extensive safety

T the n M
workers to limit rad
e len

lantsoe pen;

Don Warembourg, the chief engmeer

contaminated aregs, Thomas LaGuardia,

an en.gineer ‘who eonsults with utilities

about dismantling plants, says, “You need
- up to four hours to get ready 10 Ho 50]
0bs that would be simple

D e T Tn

was! e on the

Nuclear dismantling is made tougher

by the plant desi which cram all the
semsitive mateﬁif into the SmAITESt PosSI-
0aclive Contaming-
o1, 1s hot, sweaty work b 1
“wearing pmm%ﬁs
says Mr. LaGui
uetvity will

go way down on these
jobs.”

At Fort St. Vrain, the workers are
ﬁndmgthatnothmgxssnmple Just gemn
sb 1 ““ i"

tons of steel plg§ gnd cement walls,
The_huge amount of water used to cool
other nuclear reactors yasn't supposed {p
be 8 prob t Fort St. Vrain’s 1,400-de-

gree core because this plant uses helium to
control temperatures. But engineers have
dlseovered they will have to pour & mlllion

Untoid

must be used for washing workers"
€ _Clo| A quarantined laundry has
een set up to wash up to 250 uniforms g,
day for the three vears or so the project is

expected toA take.
“Yo nd clean ions

*“You wash all those suits and clean fons
from that water. Then you cut up the was"
ing machine and The dryer the.

ide steel boxes. You chop up the floor
inderneath where he washer and dryeg

were,” says James Krause, a Westing-
ouse Electric Corp. engineer consulting at
Fort St. Vrain. “The last thing in th

the Geiger 3
ing, and you bury that U3 7-

lic Semce of a igur&g it

will tak fom start to finish

[5 COi ] antlm of the Fo! N
Vram nuclea.r plant But it plans to
~Teave the outside walls standing, Znd even:
Tually Tebuild The innards to burn nafural
gas. "You can still bring your children fo

l’t ou can s Ting your children to
Visit,” says Clegg Crawford, vice president
of electric production. “We won't have a
nuclear reactor, of course. But we'll still be
making electricity.” !
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Cited 52 CCH S. Ct. Bull. p.

NEW YORK v. UNITED STATES

Clauses. Because the first set of incentives is supported by
affirmative constitutional grants of power to Congress, it is
not inconsistent with the Tenth Amendment.

B

In the second set of incentives, Congress has authorized
States and regional compacts with disposal sites gradually
to increase the cost of access to the sites, and then to deny
access altogether, to radioactive waste generated in States
that do not meet federal deadlines. As a simple regulation,
this provision would be within the power of Congress to
authorize the States to discriminate against interstate
commerce. See Northeast Bancorp, Inc. v. Board of Gover-
nors, Fed. Reserve System, 472 U. S. 159, 174-175 (1985).

=@ > ation: SeeHodelv Vtrgmza
Surface Mznmg & Reclamatwn Association, 452 U. S.,
288; FERC v. Mississippi, 456 U. S., at 764-765.

This is the choice presented to nons1ted States by the

Act’s second set of 1ncent1ves States-qaa-yhey%hen-mgulate
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Cited 52 CCH S. Ct. Bull. p. B3031

or a da.mages waste generators suiler as a result of tﬁe,
tates’ fa1 ure S0 promptly. 7111& bgrovxsmn«;: Lon-

[gencotragemente |

NEW YORK v. UNITED STATES

: éMttves thus represents a
condltlonal exercise of Congress’ commerce power, along the
lines of those we have held to be within Congress’ authori-
ty. As a result, the second set of incentives does not
intrude on the i ty reserved to the States by the
Tenth Amendm t. ) T
L Y

e-title-provisiantiscof-ardifferentrcharacten This
mcen 1ve” offers States, as an alternativ Ve to

Tegulating p’Ursuanf to Congress’ Hl'i"'ectlon the oEtlon of

tamng t1t1e to and possession of the low level radioactive
: rated within their borders and becoming Lable

"———--n - e -

@rro 83910 ~——— ) SRR o b B e Tn R raTam s e .: ;
L’_ - ﬁel TUSt E.\ y reject respondents suggestlon that,

because the take title provision will not take effect until
January 1, 1996, petitioners’ challenge thereto is unripe. It
takes many years to develop a new disposal site. All
parties agree that New York must take action now in order
to avoid the take title provision’s consequences, and no
party suggests that the State’s waste generators will have
ceased producing waste by 1996. The issue is thus ripe for
review. Cf. Pacific Gas & Elec. Co. v. State Energy Resourc-
es Conservation and Development Comm’n, 461 U. S. 190,
201 (1983); Regional Rail Reorganization Act Cases, 419
U. S. 102, 144—-145 (1974)

SR
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NEW YORK v. UNITED STATES

While each view concedes that Congress generally may not
compel state governments to regulate pursuant to federal
direction, each purports to find a limited domain in which
such coercion is permitted by the Constitution.

First, the United States argues that the Constitution’s
prohibition of congressional directives to state governments
can be overcome where the federal interest is sufficiently
important to justify state submission. This argument
contains a kernel of truth: In determining whether the
Tenth Amendment limits the ability of Congress to subject
state governments to generally applicable laws, the Court
has in some cases stated that it will evaluate the strength
of federal interests in light of the degree to which such laws
would prevent the State from functioning as a sovereign;
that is, the extent to which such generally applicable laws
would impede a state government’s responsibility to
represent and be accountable to the citizens of the State.
See, e.g., EEOC v. Wyoming, 460 U. S., at 242, n. 17;
Transportation Union v. Long Island R. Co., 455 U. S, at
684, n. 9; National League of Cities v. Usery, 426 U. S,, at
853. The Court has more recently departed from this
approach. See, e.g., South Carolina v. Baker, 485 U. S., at
512—513 Garcia v. San Antonig Metr roolztan Transzt

)

&7



jmavwl’ﬂ "

@_] 192

U.S. SUPREME COURT REPORTS 120 LEd 2d

L N Yok g US. coiey 554

US.

.

(J
NEW YORK, Petitioner
v

UNITED STATES et al. (91-543)

wl

GOUN’I‘Y OF ALLEGANY, NEW YORK, Petitioner )
v

UNITED STATES et al. (91-558)

[ COUNTY OF CORTLAND, NEW YORK, Petitioner ’
v

UNITED STATES et al. (91-563)

505 US —, 120 L Ed 2d 120, 112S Ct —
[Nos. 91-543, 91-558, and 91-563]
@cided June 19, 1992.

Argued March 30, 1992

Decision: State “take title” provision of Low-Level Radioactive Waste
Policy Amendments Act of 1985 (42 USCS § 2021@((1)(2)(0)) held to violate
Tenth Amendment, but to be severable from remainder of Act.

SUMMARY

The Low-Level Radioactive Waste Policy Amendments_ Act of 198@(42
§ 2021b et seq.) embodied a compromise whereby “‘sited” states—that

is, states having low-level radioactive waste disposal sites—agreed 't'o ex_teng
by 7 years the period in which they would accept waste from unsxt:ed

states, while the unsited states agreed to end their reht_mce on the.m_ted
states by 1992. The Act required each state to be responsible for prowdmg,
either individually or in cooperation with other states, for_ the d_lsposal of
wastes generated within its borders, a(m; th;ee t;yp?s of ix;cer{txvesti\:/’z;s

rovided to encourage state compliance: (1) under the “"monetary incen v

grovisions of 42 aUgSCS §§ 2021e(dX1), 2021e(d)(2)(A),‘2021e(dx2XB{, gited
states were authorized to collect a surcharge for accepting waste during the
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ar extension, and a Ri%ﬁ%ﬂﬁmﬁﬁmum go into an escrow
account held by the United States Secretary of Energy and would be paid
out to states which met a series of deadlines in complying with their
obligations under the Act; (2) under the “access incentives” provisions of 42
USCS § 2021e(eX2), states failing to comply with the statutory deadlines
could be charged multiple surcharges by sited states for a certain-period and
then denied access altogether; and (3) under the “take title” provision of 42
USCS § 2021e(dX2XC), each state that fails to provide for the disposal of
internally generated waste by a specific date must, upon request of the
waste’s generator or owner, take title to the waste, be obligated to take
possession of the waste, and become liable for all damages incurred by the
generator or owner as a consequence of the state’s failure to take possession
promptly. The state of New York and two of its counties, seeking a
declaratory judgment that the Act violated the Federal Consti{u! ion’s Tenth
Amendment and the Constitution’s guarantee clause (Art [V, § 4, guarantee-
ing to the states a republican form of government), filed suit against the
United States in the United States District Court for the Northern District
of New York. The District Court dismissed the complaint (757 F Supp 10),
and the United States Court of Appeals for the Second Circuit affirmed (942
F2d 114).

On certiorari, the United States Supreme Court affirmed in part and
reversed in part. In an opinion by O’Connor, J., expressing the unanimous
view of the court in part (as to points 1 and 2 below) and joined in part (as
to points 3-5 below) by Reunquist, Ch.J., and ScaLia, KENNEDY, SOUTER,
and Tuomas, JJ., it was held that (1) the “monetary incentive” provisions
were not inconsistent with the Tenth Amendment, because (a) the surcharge
authorization was a proper exercise of Congress’ authority under the Consti-
tution’s commerce clause (Art I, §8, cl 3) to authorize states to burden
interstate commerce, (b) the Secretary’s collection of a portion of the
surcharges was no more than a federal tax on interstate commerce, and (c)
the distribution of the escrow fund was a proper conditional exercise of
Congress’ authority under the Constitution’s spending clause (Art I, § 8, cl
1); (2) the “access incentive” provisions of the Act did not violate the Tenth
Amendment, but rather represented a conditional exercise of Congress’
commerce power along the lines of those previously held by the Supreme
Court to be within Congress’ authority; (3) the “take title” provision was
unconstitutional, either as lying outside Congress’ enumerated powers or as
violating the Tenth Amendment, because (a) an instruction to state govern-
ments to take title to waste, standing alone, would be beyond the authority
of Congress, (b) a direct order to regulate, standing alone, would also be
invalid, and therefore (c) Congress lacked the power to offer the states a
choice between the two; (4) neither the “monetary incentive” provisions nor
the “access incentive” provisions violated the guarantee clause, because (a)
the provisions offered the states a legitimate choice rather than issuing an
unavoidable command, so that the states retained the ability to set their
legislative agendas and state government officials remained accountable to
the local electorate, and (b) the twin threats that a state might lose out on a
share of federal spending or that generators of radioactive waste might lose

121




dainages . would “commandeer”’
‘into.the service of federal
reguiatory ‘purposes. On the other

tbeStates’ “choice” is no choice at

() The United States’ alternative

Arguments purporting to find limited
d

ces in which congressio-

- nal eompulsion of state regulation is

gonstitutionally permissible—that
such..co; ion is justified where
‘the, federal interest  is sufficiently
important; that - the Constitution

" does, in some circumstances, permit
- federal - directives to state govern-

ments; and that.the Counstitution en-
daws: Congress - with the power to
itrate disputes between States in
interstate commerce—are rejected.
() Also rejected is the sited state
~Eespendents’ argument that the Act
canhot be ruled an unconstitutional

- infringement  of New York sover-

¢ignty because officials of that State
lent their support, and consented, to
the Act’s passage. A departure from
the. Constitution’s plan for the inter-
governmental allocation of authority

" cannot:be ratified by the “consent”

g
o

/-
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of state- officials, since the Constitu-
tion protects state sovereignty for
theiban.eﬁt.ofindividuals, not States
or their governments, ‘and since the
officialg’. interests may not coincide
with-1the Constitution’s allocation.
Nor.does New York’s. prior support
estop;it-from asserting the Act’s un-
constitutionality. ;. - :
o §)'Even assuming that the Guar-
sutee Clause provides -a basis upon
which::a State or jts subdivisions
may-sub. {0 -enjoin the enforcement
bf a: foderal statute, petitioners have
v . L}
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not made out a claim that the Act’s
money ‘incentives and access incen-
tives provisions are inconsistent
with that Clause. Neither the threat
of loss of federal funds nor the possi-
bility that the State’s waste produc-
ers may find " themselves excluded
from other States’ disposal sites can
reasonably be said to deny New
York a republican form of govern-
ment. i

2. The take title provision is sever-
able from the rest of the Act, since
severance will not prevent the oper-
ation of the rést of the Act or defeat
its purpose of encouraging the States
to attain local or regional self-suffy-
ciency in low level radioactive waste
disposal; since the Act still includes
two incentives to encourage States
along this road; since a State whose
waste generators are unable to gain
access to out-ofstate disposal sites
may encounter considerable internal
pressure to provide for disposal, even
without the prospect of taking title;
and since any burden caused by New
York’s failure to secure a site will
not be borne by other States’ resi-
dents because the sited regional
compacts need not accept New
York’s waste after the final transi-
tion period.

942 F2d 114, affirmed in part and
reversed in part,.

O’Conner, J., delivered the opinion
of the Court, in which Rehnquist, C.
d., and Scalia, Kennedy, Souter, and
Thomas, JJ., Joined, and in Parts III-
A and 1B of which White, Black-
mun, and Stevens, JJ., joined.
White, J., filed an opinion concur-
ring in part and dissenting in part,
in which Blackmun and Stevens, JJ.,
Jjoined. Stevens, J., filed an opinion
concurring in part and dissenting in

NEW YORK v UNITED STATES
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Peter H. Schiff argued the cause for petitioners.
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OPINION OF THE COURT

Justice O’Connor delivered the ers at nuclear power plants. Low
opinion of the Court. level radioactive waste is generated
. impli- DY the Government, by hospitals, by

cag:, i:'eaa(’)f“‘;us:l 1&‘;",3 ,,2:';2{ research institutions, and by various
problems of public policy and per- ;:Se?tg::; gll:; azgs:.sr'ﬁ;sgt [;beeﬁﬁ:
haps our oldest question of constitu- of time, often for hundreds of years
tional law. The public policy issue Millions . - -
illions of cubic feet of low level

involves the disposal of radioactive N 3 y
' . radioactive waste must be disposed
waste: In this case, we address the of ool e _App 110a-111a:

constitutionality of three provisions . Wt TRl
of the Low-Level Radioactive Waste ?I%rl;{o\gtz,sgﬁ teS:V ars: D] ngr;ehss
Policy Amendments Act of 1985 uxe . Sovereignty in ne
4 | Low-Level Radioactive Waste Policy
Pub L 99-240, 99 Stat 1842, 42 USC Am
endments Act of 19852, 11 Harv
§ 2021b et seq. [42 USCS 8§ 2021b et Envtl L Rev 437, 439-440 (1987)
seq.). The constitutional question is . ! )
as old as the Constitution: It consists Our Nation’s first site Tor the an
of discerning the proper division of disposal of commercial low level ra-
authority between the Federal Gov- dioactive waste opened in 1962 in
ernment and the States. We con- Beatty, Nevada. Five more sites
clude that while Congress has sub- opened in the following decade:
stantial power under the Constitu- Maxey Flats, Kentucky (1963), West
tion to encourage the States to pro- Valley, New York (1963), Hanford,
vide for the disposal of the radioac- Washington (1965), Sheffield, Hlinois
tive waste generated within their (1967), and Barnwell, South Carolina
borders, the Constitution does not (1971). Between 1975 and 1978, the
confer upon Congress the ability Illinois site closed because it was
simply to compel the States to do so. full, and water management prob-
We therefore find that only two of lems caused the closure of the sites
the Act’s three provisions at issue in Kentucky and New York. As a
are consistent with the 'Constity. result, since 1979 only three disposal
tion’s allocation of power to the Fed- sites—those in Nevada, Washington,
eral Government, and South Carolina—have been in
operation. Waste generated in the
I rest of the country must be shipped
o to one of these three sites for dis-
We live in a world full of low level posal. See Low-Level Radioactive

radioactive waste. Radioactive mate- .
rial is present in luminous watch Zga:xls;ess)Regm ation 3940 (M. Burns

dials, smoke alarms, measurement

devices, medical fluids, research ma- In 1979, both the Washington and
terials, and the protective gear and Nevada sites were forced to shut
construction materials used by work- down temporarily, leaving South
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parolina to shoulder the responsibil-
ity of storing low level radioactive
waste produced in every part of the
co.untry. The Governor of South Car-
olina, understandably perturbed, or-
d_ened a 50% reduction in the quan-
tity of waste accepted at the Barn-
well site: The Governors of Washing-
t;ntm:ﬁ l_ﬂevada announced plans to
shu eir sites permanently.

142a, 152a. pe v App

_Faced with the possibility that the
Nation would be left with no dis-
al sites for low level radioactive
gva.s_fe, Congress responded by enact-
ing the Low-Level Radioactive Waste
Policy Act, Pub L 96573, 94 Stat
3347.. Relying largely on a report
submitted by the National Gover-
nors’ Association, see App 105a-141a,
Cong_'ress, declared a federal policy of
holdl_ng each State “responsible for
pmyxding for the availability of ca-
pBCItX' either within or outside the
Sta?e for-'the disposal of low-level
radioactive waste generated within
its borders,” and found that such
waste cotld be disposed of “most
se_tfely and efficiently . . . on a re-
gional basis.” § 4(a)1), 94 Stat 3348.
The 1980 Act authorized States to
enter into regional compacts that,
once 'ratified by Congress, would
have the authority beginning in
1986 to ‘restrict the use of their dis-
pqsal facilities to waste generated
within member States. §4(aX2XB),
94 Stat 8348. The 1980 Act included
no p.enalties for States that failed to
participate in this plan.

._By 1985, only three approved re-
glonal compacts had opersational dis-
pqqal facilities; not surprisingly,
thése were the compacts formed
around South Carolina, Nevada, and
Washington, the three sited States.
The following year, the 1980 Act
would have given these three com-
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pacts the ability to exclude waste
from nonmembers, and the remain-
ing 31 States would have had no
asm'xred outlet for their low level
radioactive waste. With this prospect
looming, - Congress once again took
up the issue of waste disposal. The
result was the legislation challenged
here, the Low-Level Radioactive
}ggl%te Policy Amendments Act of

The 1985 Act was again based
largely on a proposal submitted by
the National Governors’ Association.
In broad outline, the Act embodies a
compromise among the sited and
unsited States. The sited States
agreed to extend for seven years the
period in which they would accept
low level radioactive waste from
o_ther States. In exchange, the un-
sited States agreed to end their reli-
ance on the sited States by 1992.

Tl.xe mechanics of this compromise
are intricate. The Act directs: “Each
State shall be responsible for provid-
ing, either by itself or in cooperation
with other States, for the disposal of
. . . low-level radioactive waste gen-
erated within .the State,” 42 USC
§ 2021c(aX1XA) [42 USCS §2021c(a)
(1XA)], with the exception of certain
waste generated by the Federal Gov-
ernment, §§ 2021c(aX1XB), 2021c(b).
’_I'he Act authorizes States to “enter
into such [interstate] compacts as
may be necessary to provide for the
establishment and operation of re-
gional disposal facilities for low-level
radioactive waste.” §2021d (aX2).
For an additional seven years be-
yond the period contemplated by the
1980 Act, from the beginning of 1986
th!-m}gh the end of 1992, the three
existing disposal sites “shall make
disposal capacity available for low-
level radioactive waste generated by
any source,” with certain exceptions

NEW YORK v UNITED STATES
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not relevant here. § 2021e(aX2). But
the three States in which the dis-
posal sites are located are permitted
to exact a graduated surcharge for
waste arriving from outside the re-
gional compact—in 1986-1987, $10
per cubic foot; in 1988-1989, $20 per
cubic foot; and in 1990-1992, $40 per
cubic foot. §202le(dX1). After the
geven-year transition period expires,
approved regional compacts may ex-
clude radioactive waste generated
outside the region. § 2021d(c).

The Act provides three types of
incentives to encourage the States to
comply with their statutory obliga-
tion to provide for the disposal of
waste generated within their bor-
ders.

1. Monetary incentives. One quar-
ter of the surcharges collected by the
sited States must be transferred to
an escrow account held by the Secre-
tary of Energy. § 2021e(dX2XA). The
Secretary then makes payments
from this account to each State that
has complied with a series of dead-
lines. By July 1, 1986, each State
was to have ratified legislation ei-
ther joining a regional compact or
indicating an intent to develop a
disposal facility within the State.
§§ 2021e(eX1XA), 2021e(dX2XBXi). By
January 1, 1988, each unsited com-
pact was to have identified the State
in which its facility would be lo-
cated, and each compact or stand-
alone State was to have developed a
siting plan and taken other identi-
fied steps. §§ 2021e(eX1XB), 202le(d)
(2XBYXii). By January 1, 1990, each
State or compact was to have filed a
complete application for a license to
operate a disposal facility, or the
Governor of any State that had not
filed an application was to have cer-
tified that the State would be capa-

ble of disposing of all waste genera-
ted in the State after 1992
88 2021e(eX1XC), 2021e(dX2XBXiii).
The rest of the account is to be paid
out to those States or compacts able
to dispose of all low level radioactive
waste generated within their borders
by January 1, 1993. § 2021e(dX2XB)
(iv). Each State that has not met the
1993 deadline must either take title
to the waste generated within its
borders or forfeit to the waste gener-
ators the incentive payments it has
received. § 2021e(dX2XC).

2. Access incentives. The second
type of incentive involves the denial
of access to disposal sites. States
that fail to meet the July 1986 dead-
line may be charged twice the ordi-
nary surcharge for the remainder of
1986 and may be denied access to
disposal facilities thereafter.
§ 2021e(eX2XA). States that fail to
meet the 1988 deadline may be
charged double surcharges for the
first half of 1988 and quadruple sur-
charges for the second half of 1988,
and may be denied access thereafter.
§ 2021e(eX2XB). States that fail to
meet the 1990 deadline may be de-
nied access. § 2021e(eX2XC). Finally,
States that have not filed complete
applications by January 1, 1992, for
a license to operate a disposal facil-
ity, or States belonging to compacts
that have not filed such applications,
may be charged triple surcharges.
8§ 2021e(eX1XD), 2021e(eX2XD).

3. The take title provision. The
third type of incentive is the most
severe. The Act provides:

“If a State (or, where applicable, a
compact region) in which low-level
radioactive waste is generated is
unable to provide for the disposal
of all such waste generated within
such State or compact region by
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January 1, 1996, each State in
. which such waste is generated,
upon the request of the generator
Ar_gwner of the waste, shall take
title to the waste, be obligated to
take possession of the waste, and
shall be liable for all damages
i directly or indirectly incurred by
E such generator or owner as a con-
sequence of the failure of the
State . to take possession of the
waste a8 soon after January 1,
199.6, as.the generator or owner
:otanilﬂeglthfe St&;lte that the waste is
vailable for shipment.”
(2)(9)' ' p § 2021e(d)

These three incentives are the focus
of petitioners’ constitutional chal-
lenge. - .

In the seven years since the Act
tqqk_ effe.ct, Congress has approved
nine regional compacts, encompass-
;nog 42 c:sf th; ?tates. All six unsited

mpacts and four of the unaffiliated
States h.avé met the first three statu-
tory -milestones. Brief for United
States 10; n 19; id., at 13, n 25.

New York, a State whose residents
generate a relatively large share of
the. Nat}on’s low level radioactive
waste, did not join a regional com-
pact. Instead, the State complied
mt}l the Act’s requirements by en-
u.c(:.mg legislation providing for the
slt;pg apd financing of a disposal
facility in New York. The State has
gdentlﬁed five potential sites, three
in Allegany County and two in Cort-
land County. Residents of the two
counties oppose the State’s choice of
location. App-29a-30a, 66a-68a.

-+ Petitioners—the State of New
quk gnd the two counties—filed
this suit against the United States
in 1980. They sought a declaratory
)udglnept that the Act is inconsis-
tent with the Tenth and Eleventh
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A{nendments to the Constitution
W}th the Due Process Clause of the'
Fifth Amendment, and with the
Guarantee Clause of Article IV of
the ponstitution. The States of
Washlpgton, Nevada, and South Car-
ol'ma intervened as defendants. The
Dls‘trict Court dismissed the com-
plaint. 767 F Supp 10 (NDNY 1990).
The Court of Appeals affirmed. 942
F2d 114 (CA2 1991). Petitioners have
abandoned their Due Process and
Ele_venth Amendment claims on
their way up the appellate ladder; as
thg case stands before us, petitioners
claim o_nly that the Act is inconsis-
tent with the Tenth Amendment
and the Guarantee Clause.

I
A

. In 1788, in the course of explain-
ing to the citizens of New York why
the .recently drafted Constitution
provided for federal courts, Alexan-
d_er Hamilton observed: “The erec-
tion of a new government, whatever
care or wisdom may distinguish the
“.rork, cannot fail to originate ques-
tions of intricacy and nicety; and
these may, in a particular manner,
be expected to flow from the the
establishment of a constitution
founded upon the total or partial
mcorppration of a number of distinct
sovereignties.” The Federalist No.
_82, p 491 (C. Rossiter ed 1961). Ham-
ilton’s prediction has proved quite
accurate. While no one disputes the
proposition that ‘[tlhe Constitution
cregted a Federal Government of
limited powers,” Gregory v Ashcroft,
501 US —, ——, 115 L Ed 2d 410,
111 S Ct 2395 (1991); and while the
Tenth Amendment makes explicit
that "[t.]he powers not delegated to
the United States by the Constitu-
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tion, nor prohibited by it to the
States, are reserved to the States
respectively, or to the people”; the
task of ascertaining the constitu-
tional line between federal and state
power has given rise to many of the
Court’s most difficult and celebrated
cases. At least as far back as Martin
v Hunter’s Lessee, 1 Wheat 304, 324,
4 L Ed 97 (1816), the Court has
resolved questions “of great impor-
tance and delicacy” in determining
whether particular sovereign powers
have been granted by the Constitu-
tion to the Federal Government or
have been retained by the States.

{6} These questions can be viewed
in either of two ways. In some cases
the Court has inquired whether an
Act of Congress is authorized by one
of the powers delegated to Congress
in Article I of the Constitution. See,
e.g., Perez v United States, 402 US
146, 28 L Ed 24 686, 91 S Ct 1357
(1971); McCulloch v Maryland, 4
Wheat 316, 4 L Ed 579 (1819). In
other cases the Court has sought to
determine whether an Act of Con-
gress invades the province of state
sovereignty reserved by the Tenth
Amendment. See, eg., Garcia v San
Antonio Metropolitan Transit Au-
thority, 469 US 528, 83 L Ed 2d
1016, 105 S Ct 1005 (1985); Lane
County v Oregon, 7 Wall 71, 19 L Ed
101 (1869). In a case like this one,
involving the division of authority
between federal and state govern-
ments, the two inquiries are mirror
images of each other. If a power is
delegated to Congress in the Consti-
tution, the Tenth Amendment ex-
pressly disclaims any reservation of
that power to the States; if a power
is an attribute of state govereignty
reserved by the Tenth Amendment,
it is necessarily a power the Consti-
tution has not conferred on Con-

gress. See United States v Oregon,
366 US 643, 649, 6 L Ed 2d 575, 81 S
Ct 1278 (1961); Case v Bowles, 327
US 92, 102, 90 L Ed 552, 66 S Ct 438
(1946); Oklahoma ex rel. Phillips v
Guy F. Atkinson Co., 313 US 508,
534, 85 L Ed 1487, 61 S Ct 1050
(1941).

It is in this sense that the Tenth
Amendment “states but a truism
that all is retained which has not
been surrendered.” United States v
Darby, 312 US 100, 124, 85 L Ed
609, 61 S Ct 451, 132 ALR 1430
(1941). As Justice Story put it, “[tlhis
amendment is a mere affirmation of
what, upon any just reasoning, 15 a
necessary rule of interpreting the
constitution. Being an instrument of
limited and enumerated powers, it
follows irresistibly, that what is not
conferred, is withheld, and belongs
to the state authorities.” 3 J. Story,
Commentaries on the Constitution of
the United States 752 (1833). This
has been the Court’s consistent un-
derstanding: “The States unquestion-
ably do retailn] a significant mea-
sure of sovereign suthority . .. to
the extent that the Constitution has
not divested them of their original
powers and transferred those powers
to the Federal Government.” Garcia
v San Antonio Metropolitan Transit
Authority, supra, at 549, 83 L Ed 2d
1016, 105 S Ct 1005 (internal quota-
tion marks omitted).

Congress exercises its conferred
powers subject to the limitations
contained in the Constitution. Thus,
for example, under the Commerce
Clause Congress may regulate pub-
lishers engaged in interstate com-
merce, but Congress is constrained
in the exercise of that power bythe
First Amendment. The Tenth
Amendment likewise restrains the
power of Congress, but this limit is
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not derived from the text of th
Tepth Ame_ndment itself, which, a:
we have , i8 essentially a
tautology. Instead, the Tenth
Amendment confirms that the power
of tl}e Federal Government is subject
to limits that may, in a given in-
stance, reserve power to the States.
The Terith Amendment thus directs
us fo determine, as in this case,
w.hethe_r an incident of state sover-
eignty is protected by a limitation on
an Article I power.

The benefits of this federal struc-
ture have been extensively cata-
logued elsewhere, see, e.g., Gregory v
Ashcroft, supra, at — - — 115 L
Ed 2d 410, 111 S Ct 2395; Merritt,
The Guarantee Clause and State Au-
tonomy: Federalism for a Third Cen-
tury, 88 Colum L Rev 1, 3-10 (1988);
McConnell, Federalism: Evaluating
the Founders’ Design, 54 U Chi L
Rev 1484, 1491-1511 (1987), but they
need not concern us here. Our task
would be the same even if one could
prove that federalism secured no ad-
van_t:a.ges to anyone. It consists not of
devising our preferred system of gov-
gmmgnt, but of understanding and
applying the framework set forth in
the Constitution. “The question is
not what power the Federal Govern-
ment ought to have but what powers
in t:act h_ave been given by the peo-
ple.” United States v Butler, 297 US
1, 63, 80 L Ed 477, 56 S Ct 312, 102
ALR 914 (1936).

.This framework has been suffi-
clently_ flexible over the past two
centuries to allow for enormous
changes in the nature of govern-
ment. The Federal Government un-
dertakes activities today that would
have be?n unimaginable to the
Framers in two senses; first, because
the Framers would not have con-
ceived that any government would
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conduct such activities; and second,
becgmse the Framers would not have
believed that the Federal Govern-
ment, rather than the States, would
assume such responsibilities. Yet the
powers conferred upon the Federal
Government by the Constitution
were phrased in language broad
enough to allow for the expansion of
the Federal Government’s role.
Among the provisions of the Consti-
tution that have been particularly
important in this regard, three con-
cern us here.

First, the Constitution allocates to
Congress the power “[tlo regulate
Commerce . .. among the several
States.” Art I, §8, cl 3. Interstate
commerce was an established fea-
ture of life in the late 18th century.
See, e.g., The Federalist No. 42, p
267 (C. Rossiter ed 1961) (“The de-
fect of power in the existing Confed-
eracy to regulate the commerce be-
tween its several members [has)
been clearly pointed out by experi-
ence”). The volume of interstate
commerce and the range of com-
monly accepted objects of govern-
ment regulation have, however, ex-
panded considerably in the last 200
years, and the regulatory authority
of Congress has expanded along with
them. As interstate commerce has
becogne ubiquitous, activities once
considered purely local have come to
have effects on the national econ-
omy, and have accordingly come
within the scope of Congress’ com-
merce power. See, e.g., Katzenbach v
McClung, 379 US 294, 13 L Ed 2d
290, 85 S Ct 377 (1964); Wickard v
Filburn, 317 US 111, 87 L E4 122, 63
S Ct 82 (1942). ’

) Second, the Constitution autho-
rizes Congress “to pay the Debts and
provide for the . . . general Welfare

)
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of the United States.” Art I, §8,cl 1.

As conventional notions of the

proper objects of government spend-

ing have changed over the years, so

has the ability of Congress to “fix

the terms on which it shall disburse

federal money to the States.” Penn-

hurst State School and Hospital v
Halderman, 451 US 1, 17, 67 L Ed
2d ¢ 4, 101 S Ct 1531 (1981). Com-
pare, e.g., United States v Butler,
supra, at 72-75, 80 L Ed 477, 56 S Ct
312, 102 ALR 914 (spending power
does not authorize Congress to subsi-
dize farmers), with South Dakota v
Dole, 483 US 203, 97 L. Ed 2d 171,
107 S Ct 2793 (1987) (spending power
permits Congress to condition high-
way funds on States’ adoption of
minimum drinking age). While the
spending power is “'subject to several
general restrictions articulated in
our cases,” id., at 207, 97 L Ed 2d
171, 107 S Ct 2793, these restrictions
have not been so severe as to pre-
vent the regulatory authority of
Congress from generally keeping up
with the growth of the federal
budget.

The Court’s broad construction of
Congress’ power under the Com-
merce and Spending Clauses has of
course been guided, as it has with
respect to Congress’ power generally,
by the Constitution’s Necessary and
Proper Clause, which authorizes
Congress “[t]o make all Laws which
shall be necessary and proper for
carrying into Execution the forego-
ing Powers.” US Const, Art I, §8, cl
18. See, e.g., Legal Tender Case (Juil-
liard v Greenman), 110 US 421, 449-
450, 28 L Ed 204, 4 S Ct 122 (1884);
McCulloch v Maryland, 4 Wheat, at
411-421, 4 L Ed 579.

Finally, the Constitution provides
that “the Laws of the United States
. . shall be the supreme Law of the

Ed 2d 120

Land . . . any Thing in the Constitu-
tion or Laws of any State to the
Contrary notwithstanding.” US
Const, Art VI, ¢l 2. As the Federal
Government’s willingness to exercise
power within the confines of the
Constitution has grown, the author-
ity of the States has correspondingly
diminished to the extent that federal
and state policies have conflicted.
See, e.g., Shaw v Delta Air Lines,
Inc., 463 US 85, 77 L Ed 2d 490, 103
S Ct 2890 (1983). We have observed
that the Supremacy Clause gives the
Federal Government “a decided ad-
vantage in thle] delicate balance”
the Constitution strikes between
State and Federal power. Gregory v
Ashcroft, 501 US, at —, 115 L Ed
2d 410, 111 S Ct 2395.

The actual scope of the Federal
Government’s authority with respect
to the States has changed over the
years, therefore, but the constitu-
tional structure underlying and lim-
iting that authority has not. In the
end, just as a cup may be half empty
or half full, it makes no difference
whether one views the question at
issue in this case as one of ascertain-
ing the limits of the power delegated
to the Federal Government under
the affirmative provisions of the Con-
stitution or one of discerning the
core of sovereignty retained by the
States under the Tenth Amendment.
Either way, we must determine
whether any of the three challenged
provisions of the Low-Level Radioac-
tive Waste Policy Amendments Act
of 1985 oversteps the boundary be-
tween federal and state authority.

B

[7] Petitioners do not contend that
Congress lacks the power to regulate
the disposal of low level radioactive

139




9/

waste. Sp.aoe in radioactive waste
dm?oeal sites is frequently sold by
residents of one State to residents o

authority under Commgree
Clause. Cf. Philadelphia v New/Jer-
sey, 437 US 617, 621-623, 57
475, 98 S Ct 2531 (1978)-

0 10!
d der the Supremacy
Clause Congress could, if it wished,
pre-empt state radioactive waste reg-
ulation. {Petitioners contend only
that the Tenth Amendment limits

the power of Congress to regulate in
the way it has chos —m%than
Eam%ﬁmg:of waste dis-
posal by directly regulating the gen-
e.rators and disposers of waste, peti-
tioners argue, Congress hasg imper-
missibly directed the States to regu-
late in this field.

. Most of our recent cases interpret-
ing the Tenth Amendment have con-
cerned the authority of Congress to
subject state governments to gener-
ally applicable laws. The Court’s ju-
risprudence in this area has travel

8n_unsteady path. See aryland v
Wirtz, 392 US 183,20 L Ed 2d 1020,
88 8§ Ct 2017 (1968) (state schools
and hospitals are subject to Fair
Labor Standards Act); National
League of Cities v Usery, 426 US
833, 49 L Ed 24 245, 96 S Ct 2465
(1976) (overruling Wirtz) (state em
ployers are not subject to Fair Labo:
Sfandards Act); Garcia v San Anto-
nio Metropolitan Transit Authority,
469 US 528, 83 L. Ed 24 1016, 105 S
Ct 1005 (1985) (overruling National
League of Cities) (state employers
are once again subject to Fajr Labor
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and
cisely

D
deer” the States into regulatin min-,
ng: urt found that “the

120 L Ed 24

apdards Act). See also New York v
ited States, 326 US 572,90 L Ed
26, 66 S Ct 310 (1946); Fry v United
States, 421 US 542, 44 L Ed 24 363,
95 S Ct 1792 (1975), Transportation
Union v Long Island R. Co., 455 US
678, 71 L Ed 24 547, 102 S Ct 1349
(1982); EEOC v Wyoming, 460 US
226, 75 L Ed 24 18, 103 S Ct 1054
(1983); South Carolina v Baker, 485
US505,99LEd2d592, 108 S Ct
1355 (1988); Gregory v Ashcroft, 501
US— 115 L Ed 2d 410, 111 S Ct
2395.(1991). This case presents no
occasion to apply or revisit the hold-
Ings of any of thege cages, as this ig
not a case in which Congress has
subjected a State to the same legisla-
tion applicable to private parties. Cf,
FERC v Mississippi, 456 US 742,
758-759, 72 L Ed 24 532, 102 S Ct
2126 (1982).

This case instead concerns the cir-
cumstances under which Congress
may use the States ag implements of
regulation; that is, whether Congress
may direct or otherwise motivate
the States to regulate in a particular
field or a particular way. Our cases
have established a few principles
that guide our resolution of the jg-
sue.

1

[8a] As an initia] matter, Congress
may not simply "commandee[r] the
legislative processes of the States by
directly compelling them to enact
and enfg paldiggulatory o,

20,200

Hodel v Virginia Surface
& Reclamation Assn., Inc,
69 LEd2d1, 101 S
1 Hode 5 the
ace Mining Control
Act of (J977) pre-

ecause it did not “comman-

“ »:
¥

ining

Ct 2352 (1981).

Reclamation

1 ;

NEW YORK v UNITED STATES
(1892) 120 L Ed 2d 120

States are not compelled to enforce
the steep-slope standards, to expend
any state funds, or to participate in
the federal regulatory program in
any manner whatsoever. If a State
does not wish to submit a proposed
permanent program that complies
with the Act and implementing reg-
ulations, the full regulatory burden
will be borne by the Federal Govern-
ment.” Ibid.

The Court reached the same con-
clusion the following year in FERC v
Mississippi, supra. At issue in FERC
was the Public Utility Regulatory
Policies Act of 1978, a federal stat-
ute encouraging the States in vari-
ous ways to develop programs to
combat the Nation’s energy crisis.
We observed that “this Court never
has sanctioned explicitly a federal
command to the States to promul-
gate and enforce laws and regula-
tions.” Id., at 761-762, 72 L Ed 2d
532, 102 S Ct 2126. As in Hodel, the
Court upheld the statute at issue
because it did not view the statute
as such a command. The Court em-
phasized: “Titles I and HI of [the
Public Utility Regulatory Policies
Act of 1978 (PURPA)] require only
consideration of federal standards.
And if a State has no utilities com-
mission, or simply stops regulating
in the field, it need not even enter-.
tain the federal proposals.” 456 uUs,
at 764, 72 L Ed 2d 532, 102 S Ct
2126 (emphasis in original). Because
“[tlhere [wals nothing in PURPA
‘directly compelling’ the States to
enact a legislative program,” the
statute was not inconsistent with the
Constitution’s division of authority
between the Federal Government
and the States. Id., at 765, 72 L Ed
2d 532, 102 S Ct 2126 (quoting Hodel
v Virginia Surface Mining & Recla-
mation Assn., Inc., supra, at 288, 69

L Ed 2d 1, 101 S Ct 2352). See also
South Carolina v Baker, supra, at
513,99 L Ed 2d 592, 108 S Ct 1355
(noting “the possibility that the
Tenth Amendment might set some
limits on Congress’ power to compel
States to regulate on behalf of fed-
eral interests”); Garcia v San Anto-
nio Metropolitan Transit Authority,
supra, at 556, 83 L Ed 2d 1016, 105
S Ct 1005 (same).

These statements in FERC and
Hodel were not innovations. While
Congress has substantial powers to
govern the Nation directly, including
in areas of intimate concern to the
States, the Constitution has never
been understood to confer upon Con-
gress the ability to require the
States to govern according to Con-
gress’ instructions. See Coyle v Okla-
homa, 221 US 559, 565, 55 L Ed 853,
31 S Ct 688 (1911). The Court has
been explicit about this distinction.
“Both the States and the United
States existed before the Constitu-
tion. The people, through that in-
strument, established a more perfect
union by substituting a national gov-
ernment, acting, with ample power,
directly upon the citizens, instead of
the Confederate government, which
acted with powers, greatly re-
stricted, only upon the States.” Lane
County v Oregon, 7 Wall, at 76,19 L
Ed 101 (emphasis added). The Court
has made the same point with more
rhetorical flourish, although perhaps
with less precision, on a number of
occasions. In Chief Justice Chase’s
much-quoted words, “the preserva-
tion of the States, and the mainte-
nance of their governments, are as
much within the design and care of
the Constitution as the preservation
of the Union and the maintenance of
the National government. The Con-
stitution, in all its provisions, looks
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to . an indestructible Union, com-
posed of indestructible States”
Texas v White, 7 Wall 700, 725,19 L,
Ed 227 (1869). See also Metcalf &
Eddy v Mitchell, 269 US 514, 523, 70
L Ed 384, 46 S Ct 172 (1926} (“nei-
ther government may destroy the
other nor curtail in any substantial
manner the exercise of its powers”);
Tafflin v Levitt, 493 US 455, 458, 107
L Ed 2d 887, 110 S Ct 792 (1990)
(“under our federal system, the
States possess sovereignty concur-
rent with that of the Federal Gov-
ermment”); Gregory v Ashcroft, 501
US, at ——, 115 L Ed 2d 410, 111 S
Ct 2395 (“the States retain substan-
tial sovereign powers under our con-
stitutional scheme, powers with
which Congress does not readily in-
terfere”).

Indeed, the question whether the
Constitution should permit Congress
to employ state governments as reg-
ulatory agencies was a topic of lively
debate among the Framers. Under
the Articles of Confederation, Con-
gress lacked the authority in most
respects to govern the people di-
rectly. In practice, Congress “could
not directly tax or legislate upon
individuals; it had no explicit ‘legis-
lative’ or ‘governmental’ power to
make binding ‘law’ enforceable as
such.” Amar, Of Sovereignty and
Federalism, 96 Yale LJ 1425, 1447
(1987).

The inadequacy of this govern-
mental structure was responsible in
part for the Constitutional Conven-
tion. Alexander Hamilton observed:
“The great and radical vice in the
construction of the existing Confed-
eration is in the principle of LEGISLA-
TION for STATES or GOVERNMENTS, in
their CORPORATE or coLLecTIVE CA-
PACITIES, and as contradistinguished
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from the INDIVIDUALS of whom they
consist.” The Federalist No. 15, p 108
(C. Rossiter ed 1961). As Hamilton
saw it, “we must resolve to incorpo-
rate into our plan those ingredients
which may be considered as forming
the characteristic difference between
a league and a government; we must
extend the authority of the Union to
the persons of the citizens—the only
proper objects of government.” Id.,
at 109. The new National Govern.
ment “must carry its agency to the
persons of the citizens. It must stand
in need of no intermediate legisla-
tions . . . . The government of the
Union, like that of each State, must
be able to address itself immediately
to the hopes and fears of individu-
als.” Id., No. 16, p 116.

The Convention generated a great
number of proposals for the struc-
ture of the new Government, but
two quickly took center stage. Under
the Virginia Plan, as first introduced
by Edmund Randolph, Congress
would exercise legislative authority
directly upon individuals, without
employing the States as intermediar-
ies. 1 Records of the Federal Conven-
tion of 1787, p 21 (M. Farrand ed
1911). Under the New Jersey Plan,
as first introduced by William Pater-
son, Congress would continue to re-
quire the approval of the States be-
fore legislating, as it has under the
Articles of Confederation. 1 id., 243.
244. These two plans underwent var-
ious revisions as the Convention
progressed, but they remained the
two primary options discussed by the
delegates. One frequently expressed
objection to the New dersey Plan
was that it might require the Fed-
eral Government to coerce the
States into implementing legislation.
As Randolph explained the distinc-
tion, “{tlhe true question is whether

NEW YORK v UNITED STATES
(1992) 120 L Ed 2d 120

weshall adhere to the federal planli.e,
the New Jersey Plan), or introduce the
national plan. The insufficiency of the
former has been fully displayed . . . .
There are but two modes, by which the
end of a Genleral] Govlernment] can
be attained: the 1st is by coercion as
proposed by Mr. Paterson’s] plan[, the
2nd] by real legislation as prop{osed]
by the other plan. Coercion [is]
impracticable, expensive, cruel to in-
dividuals. . . . We must resort there-
fore to a national Legislation over
individuals.” 1 id., at 255-256 (empha-
sis in original). Madison echoed this
view: “The practicability of making
laws, with coercive sanctions, for the
States as political bodies, had been
exploded on all hands.” 2 id., at 9.

Under one preliminary draft of
what would become the New Jersey
Plan, state governments would oc-
cupy a position relative to Congress
similar to that contemplated by the
Act at issue in this case: “[Tlhe laws
of the United States ought, as far as
may be consistent with the common
interests of the Union, to be carried
into execution by the Jjudiciary and
executive officers of the respective
states, wherein the execution thereof
is required.” 3 id., at 616. This idea
apparently never even progressed so
far as to be debated by the delegates,
as contemporary accounts of the
Convention do not mention any such
discussion. The delegates’ many de-
scriptions of the Virginia and New
dersey Plans speak only in general
terms about whether Congress wag
to derive its authority from the peo-
ple or from the States, and whether
it was to issue directives to individu-
als or to States. See 1 id., at 260-280.

In the end, the Convention opted

for a Constitution in which Congress
would exercise its legislative author-
ity directly over individuals rather
than over States; for a variety of
reasons, it rejected the New Jersey
Plan in favor of the Virginia Plan. 1
id, at 313. This choice was made
clear to the subsequent state ratify-
ing conventions. Oliver Ellsworth, a
member of the Connecticut delega-
tion in Philadelphia, explained the
distinction to his State’s convention:
“This Constitution does not attempt
to coerce sovereign bodies, states, in
their political capacity. . . . But thig
legal coercion singles out the . . .
individual” 2 J. Elliot, Debates on
the Federal Constitution 197 (2d ed
1863). Charles Pinckney, another
delegate at the Constitutional Con-
vention, emphasized to the South
Carolina House of Representatives
that in Philadelphia “the necessity
of having a government which
should at once operate upon the peo-
ple, and not upon the states, was
conceived to be indispensable by ev-
ery delegation present.” 4 id., at 256.
Rufus King, one of Massachusetts’
delegates, returned home to support
ratification by recalling the Com-
monwealth’s unhappy experience
under the Articles of Confederation
and arguing: “Laws, to be effective,
therefore, must not be laid on states,
but upon individuals.” 2 id., at 56.
At New York’s convention, Hamil-
ton (another delegate in Philadel-
phia) exclaimed: “But can we believe
that one state will ever suffer itself
to be used as an instrument of coer-
cion? The thing is a dream; it is
impossible. Then we are brought to
this dilemma-—either a federal
standing army is to enforce the req-
uisitions, or the federal treasury is
left without supplies, and the gov-
ernment without support. What, sir,
is the cure for this great evil? Noth.
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ing, but to enable the national laws
to operate on individualé, in the
same manner as those of the states
do.” 2 id., at 233. At North Caroli-
na’s convention, Samuel Spencer
recognized that “all the laws of the
Confederation were binding on the
states in their political capacities,
- - . but now the thing is entirely
different. The laws of Congress will
besbinding on individuals.” 4 id., at
153.

[9, 10} In providing for a stronger
central government, therefore, the
Framers explicitly chose a Constitu-
tion that confers upon Congress the
power to regulate individuals, not
States. As we have seen, the Court
has consistently respected this
choice. We have always understood
that even where Congress has the
authority under the Constitution to
pass laws requiring or prohibiting
certain acts, it lacks the power di-
rectly to compel the States to re-
quire or prohibit those acts. Eg.,
FERC v Mississippi, 456 US, at 762-
766, 72 I, > -

ane y Oregon, , a
76, 19 L Ed 101. The allocation of
power contained in the Commerce
Clause, for example, authorizes Con-
gress to regulate interstate com-
merce directly; it does not authorize
Congress to regulate state govern-
ments’ regulation of interstate com-
merce.

2

This is not to say that Congress
lacks the ability to encourage a
State to regulate in a particular
way, or that Congress may not hold
out incentives to the States as a
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method "of influencing a State’s pol- -

icy choices. Our cases have identified
a variety of methods, short of out-
right coercion, by which Congress
may urge a State to adopt a legisla-
tive program consistent with federal
interests. Two of these methods are
of particular relevance here.

[11] First, under Congress’ spend-
ing power, “Congress may attach
conditions on the receipt of federal
funds.” South Dakota v Dole, 483
US, at 206, 97 L Ed 2d 171, 107 S Ct
2793. Such conditions must (among
other requirements) bear some rela-
tionship to the purpose of the fed-
eral spending, id., at 207-208, and n
3,97 L Ed 24 171, 107 S Ct 2793;
otherwise, of course, the spending
power could render academic the
Constitution’s other grants and lim-
its of federal authority. Where the
recipient of federal funds is a State,
as is not unusual today, the condi-
tions attached to the funds by Con-
gress may influence a State’s legisla-
tive choices. See Kaden, Politics,
Money, and State Sovereignty: The
Judicial Role, 79 Colum L Rev 847,
874881 (1979). Dole was one such
case: The Court found no constitu-
tional flaw in a federal statute di-
recting the Secretary of Transporta-
tion to withhold federal highway
funds from States failing to adopt
Congress’ choice of a minimum
drinking age. Similar examples
abound. See, eg., Fullilove v Klutz-
nick, 448 US 448, 478480, 65 L Ed
2d 902, 100 S Ct 2758 (1980); Massa-
chusetts v United States, 435 US
444, 461-462, 55 L. Ed 2d 403, 98 S Ct
1153 (1978); Lau v Nichols, 414 US
563, 568-569, 39 L Ed 2d 1, 94 S Ct
786 (1974); Oklahoma v Civil Service
Comm’n, 330 US 127, 142-144, 91 L
Ed 794, 67 S Ct 544 (1947).

Second, where Congress has the
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eral policy as sufficiently contrary
to local interests, they may elect to
decline a federal grant. If state resi-
dents would prefer their government
to devote its attention and resources
to problemms other than those
deemed important by Congress, they
may choose to have the Federal Gov-
ernment rather than the State bear
the expense of a federally mandated
regulatory program, and they may :
continue to supplement that pro-:
gram to the extent state law is not

ages state regulation rather than
compelling it, state governments re-
main responsive to the local elector-
ate’s preferences; state officials re_—J
main accountable to the people.

By contrast, where the Federal
Government compels States to regu-
late, the accountability of both state
and federal officials is diminished. If
the citizens of New York, for exam-
ple, do not consider that making
provision for the disposal of radioac-
tive waste is in their best interest,
they may elect state officials who
share their view. That view can al-
ways be preempted under the Su-
premacy Clause if is contrary to the
national view, but in such a case it
is the Federal Government that
makes the decision in full view of
the public, and it will be federal
officials that suffer the consequences
if the decision turns out to be detri-
mental or unpopular. But where the
Federal Government directs the

=57t donied, 491 US 905, 105 L Ed 2d ‘

| [ e,

States to regulate, it may be state
officials who will bear the brunt of
public disapproval, while the federal

preempted. Where Congress encour-{
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officials who devised the regulatory
Program may remain ingulated from
the electoral ramificationg of their
decision. Accountability is thus di-
minished when, dye to federal coer-
cion, elected state officials cannot
regulate in accordance with the
views of the local electorate in mat.
ters not Pre-empted by federal regu-

lation. See Merritt, 88 Colum L Rev

at 61-62; La Pierre, Political Ac:
countability in the National Political

Review of Federalism Issues, 80 Nw

U L Rev 577, 639-665 (1985).

sions of the Low-Level Radioactive
Waste Policy Amendments Act of

1985,

[12a] The parties in t.};s case ad-
vance two quite different views of
the Act. Ag petitioners see it, the

At imposes a requirement directly
upon the States that they regulate
in the field of radioactive wagte dis-
Posal in order to meet Congress’
mandate that “leJach State ghall be
responsible for providing . . . for the
disposal of . . . low-level radioactive
waste.” 42 USC § 2021c(a)1XA) [42
Uscs §2021c(a)(1XA)]. Petitioners
understand thig Provision as a direct
command from Congress, enforce-
able independent of the three setg of
incentiveg provided by the Act. Re-
spondents, on the other hand, read
this provision together with the in-
centives, and gee the Act ag afford-
ing the States three sets of choices.
According to respondents, the Act
Permits a State to choose first be.
tween regulating pursuant to federal
standards and losing the right to a
share of the Secretary of Energy’s
escrow account; to choose second be-
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of a statute would raise
titutional problems, the
construe the statute to

NEW YORK v UNITED STATES
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Building & Construction Trades
Council, 485 US 568, 575,99 L Ed 2d
645, 108 S Ct 1392 (1988). This rule
of statutory construction pushes us
away from petitioners’ understand-
ing of § 2021c(aX1XA) of the Act,
under which it compels the States to
regulate according to Congress’ in-
structions.

[12¢) We therefore decline peti-
tioners’ invitation to construe
§202lc(a)(l)(A), alone and in isola-
tion, as a command to the States
independent of the remainder of the
Act. Construed as a whole, the Act
compriges three sets of “incentives”
for the States to provide for the
disposal of Jow level radioactive
waste generated within their bor-
ders. We consider each in turn.

A

The first set of incentives works in

three steps: First, Congress has au-
thorized States with disposal sites to
impose a surcharge on radioactive
waste received from other States.
Second, the Secretary of Energy col-
lects a portion of this surcharge and
places the money in an escrow ac-
count. Third, States achieving a ge-
ries of milestones receive portions of
this fund.

[1b, 15] The first of these steps is
an unexceptionable exercise of Con-
gress’ power to authorize the States
to burden interstate commerce.
While the Commerce Clause hag
long been understood to limit the
States’ ability to discriminate
against interstate commerce, see,
eg., Wyoming v Oklahoma, 502 US
T —— 17 LEd2d 1,112 SCt
789 (1992); Cooley v Board of War-
dens of Port of Philadelphia, 12 How
299, 13 L Ed 998 (1851), that limit
may be lifted, as it has been here, by

an expression of the “unambiguous
intent” of Congress. Wyoming, su-
pra, at — 117 L, Ed 24 1, 112S Ct
789; Prudential Ins. Co. v Benjamin,
328 US 408, 427431, 90 L Ed 1342,
66 S Ct 1142, 164 ALR 476 (1946).
Whether or not the States would be
permitted to burden the interstate
transport of low level radioactive
waste in the absence of Congress’
approval, the States can clearly do
so with Congress’ approval, which is
what the Act gives them.

[1c] The second step, the Secre-
tary’s collection of a percentage of
the surcharge, is no more than a
federal tax on interstate commerce,
which petitioners do not claim to be
an invalid exercise of either Con-
gress’ commerce or taxing power. Cf.
United States v Sanchez, 340 US 42,
4445, 95 LEd 47, 71 S Ct 108 (1950);
Steward Machine Co. v Davis, 301
US 548, 581-583, 81 L Ed 1279, 57 S
Ct 883, 109 ALR 1293 (1937).

The third step is a conditional
exercise of Congress’ authority un-
der the Spending Clause: Congress
has placed conditions—the achieve-
ment of the milestones—on the re-
ceipt of federal funds. Petitioners do
not contend that Congress has ex-
ceeded its authority in any of the
four respects our cases have identi-
fied. See generally South Dakota v
Dole, 483 US, at 207-208, 97 L Ed 2d
171, 107 S Ct 2793, The expenditure
is for the general welfare, Helvering
v Davis, 301 US 619, 640-641, 81 L
Ed 1307, 57 S Ct 904, 109 ALR 1319
(1937); the States are required to use
the money they receive for the pur-
pose of assuring the safe disposal of
radioactive waste. 42 USC § 2021e(d)
(2XE) [42 USCS § 2021e(dX2XE)]. The
conditions imposed are unambigu-
ous, Pennhurst State School and
Hospital v Halderman, 451 US, at
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17, 67 L Ed 2d 694, 101 S Ct 1531;
the Act informs the States exactly
what they must do and by when
they must do it in order to obtain a
share of the escrow account. The
conditions imposed are reasonably
related to the purpose of the expen-
diture, Massachusetts v United
States, 435 US, at 461, 55 I, Fq 2d
403, 98 S Ct 1153; both the condi-
tions and the payments embody Con-
gress’ efforts to address the pressing
problem of radioactive waste dis-
posal. Finally, petitioners do not
claim that the conditions imposed by
the Act violate any independent con-
stitutional prohibition. Lawrence
County v Lead-Deadwood School
Dist., 469 US 256, 269-270, 83 L Ed
2d 635, 105 S Ct 695 (1985).

Petitioners contend nevertheless
that the form of these expenditures
removes them from the scope of Con-
gress’ spending power. Petitioners
emphasize the Act’s instruction to
the Secretary of Energy to “deposit
all funds received in a special escrow
account. The funds so deposited shall
not be the property of the United
States.” 42 USC § 2021e(dX2XA) [42
UscCs § 2021e(dX2XA)]. Petitioners
argue that because the money col-
lected and redisbursed to the States
is kept in an account separate from
the general treasury, because the
Secretary holds the funds only as a
trustee, and because the States
themselves are largely able to con-
trol whether they will pay into the
escrow account or receive a share,
the Act “in no manner calls for the
spending of federal funds.” Reply
Brief for Petitioner State of New
York 6.

The Constitution’s grant to Con-
gress of the authority to “pay the
Debts and provide for the . . . gen-
eral Welfare” has never, however,
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been thought to mandate a particu-
lar form of accounting. A great deal
of federal spending comes from seg-
regated trust funds collected and
spent for a particular purpose. See,
eg., 23 USC §118 [23 USCS §118]
(Highway Trust Fund); 42 usc
§ 401(a) [42 USCS § 401(a)] (Federal
Old-Age and Survivors Insurance
Trust Fund); 42 USC § 401(b) [42
USCS §401(b)] (Federal Disability
Insurance Trust Fund): 42 usc
§ 1395t [42 USCS § 1395t] (Federal
Supplementary Medical Insurance
Trust Fund). The Spending Clause
has never been construed to deprive
Congress of the power to structure
federal spending in this manner. Pe-
titioners’ argument regarding the
States’ ability to determine the es-
crow account’s income and disburse-
ments ignores the fact that Congress
specifically provided the States with
this ability as a method of encourag-
ing the States to regulate according
to the federal plan. That the States
are able to choose whether they will
receive federal funds does not make
the resulting expenditures any less
federal; indeed, the location of such
choice in the States is an inherent
element in any conditional exercise
of Congress’ spending power.

The Act’s first set of incentives, in
which Congress has conditioned
grants to the States upon the States’
attainment of a series of milestones,
is thus well within the authority of
Congress under the Commerce and
Spending Clauses. Because the first
set of incentives is supported by af-
firmative constitutional grants of
power to Congress, it is not inconsis-
tent with the Tenth Amendment.

‘ B
[2b]} In the second

e

set of incen-

L ]

)
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attain the Act’g milestones may de;
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vote its attention and its resources

tives, Congress has authorized States
r to issues iis Citizens deem more wor-

and regional compacts with disposal d
sites gradually to increase the cost thy: the choice remains at all times

of access to the sites, and then to
deny access altogether, to radioac-
tive waste generated in States that
do not meet federal deadlines. As a
simple regulation, this provision
would be within the power of Con-
gress to authorize the States to dis-
criminate against interstate com-
merce. See Northeast Bancorp, Inc.
v Board of Governors, Fed. Reserve

expend any funds, or participate in
any federal program, if local resi- L.
dents do not view such expenditures
or participation as worthwhile. Cf.
Hodel, supra, at 288, 69 L Ed 2d 1,
101 S Ct 2352. Nor must the State
abandon the field if it does noSt ac-
cede to federal direction; the State
System, 472 US 159, 174-175, 86 1.} may continue to regulate the genera-
Ed 2d 112, 105 S Ct 2545 (1935) §Tion and _ disposal ol r'nfhv--v Tive
"Vhere federal regulation of privateffWwaste in any manner its citizens see

activity is within the scope of the§"Ft
Commerce Clause, we have recog-
nized the ability of Congress to offer
states the choice of regulating that
activity according to federal stan-
dards or having state law pre-

- craltggulation. See

e Act’s second set of incentives
thus represents a conditional exer-
cise of Congress’ commerce power,
along the lines of those we have held
to be within Congress’ authority. As
a result, the second set of incen}tis

a ) e

Hodel v Virgi face VITINE &
Reclamation Association, 452 US, at
d 2d 1, 101 S Ct 2352;

04

7S, a
S Ct 2126.

P!

765, 72 L Ed 2d 532, 102 C
This is the choice presented to [3b] The take title provision is of a
e e ates by the Act's second [ gifrorent shavecter—TREThind s

set of incentives: States may either called “incentive” offors States—as

regulate the disposal of radioactive &N alternative to regulaling pursu.
waste according to federal standards ant to Congress’ direction, the option

by attaining local‘or regional self- of taking title to and possession
s o their residents who| F 0 T TeTonee sl
produce radioactive waste will bel o e a e maste gon-
subject to federal regulation autho- coming liable for all dam
generators sulfer as a result of the
States” Tailure £o do 80 Eromgtiy. In

rizing sited States and regions t
deny.gecess to their disposal sites
tates are not com-
pelled by Congress to regulate, be-

cause any burden caused by g
State’s reiusal to regulate will fal —— : |
‘of_Those—who Fenerale waste and T TSIy Teject re.
find 'no ouflet for its disposal, rathe spondents’ suggestion th{at, because
mmagn.é the take title provision will not take
iti ish i effect until January 1, 1996, petition-
ers’ challenge thereto is unripe. It
149
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18 provision, ngress _has crossed —
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“THE

KEY
STHTE
OF

MENT
THIS

4 g
Vel




CSms e g i

U.S. SUPREME COURT REPORTS

takes many years to develop a new
disposal site. All parties agree that
New York must take action now in
order to avoid the take title provi-
sion’s consequences, and no party
suggests that the State's waste gen-
erators will have ceased producing
waste by 1996. The issue is thus rj
for_review, Cf. Pacific Gas & Elec.

- v State Energy Resources Con-
servation and Development Comm’n,
461 US 190, 201, 75 L Ed 2d 752, 103
8 Ct 1713 (1983); Regional Rail Reor-
ganization Act Cases, 419 US 102,
144-145, 42 L Ed 2d 320, 95 S Ct 335
(1974).

[3c] The take title provision offers
state governments a “choice” of ei-
ther accepting ownership of waste or
regulating according to-the instruc-
tions of Congress. Respondents do
not claim that the Constitution
would authorize Congress to impose
either .option as a freestanding re-
quirement. On one hand, the Consti-
tution would not permit Tonpress gress
simply to transfer radioactive waste
from generators to state govern-
ments. Such a lorced transfer, stand-
Ing aloné,”would in_principle be no
different than a congressionally com-

pelled Bubsidy from state govern:

120 L Ed 2d

ond alternative held out to state
governments—regulating pursuant
to Congress’ direction——would, stand-
ing alone, present a simple com-
mand to state governments to imple-
ment legislation enacted by Con-
gress. As we have seen, the Constitu-
tion does not empower Congress to
subject state governments to this
type of instruction.

Because an instruction to state
governments to take title to waste,
standing alone, would be beyond the
authority of Congress, and because a
direct order to regulate, standing
alone, would also be beyond the au.
thority of Congress, it follows that
Congress lacks the power to offer the
States a choice between the two.
Unlike the first two sets of incen-
tives, the take title incentive does

not represent the conditional exer-
Cis€ of any conpressional power enu-
erated in the h

m Constitution. In this
provision, Congress has not held out

the threat of exercising its spending
power or its commerce power; it has
instead held out the threat, should
the States not regulate according to
one federal instruction, of simply
forcing the States to submit to an-
other federal instruction. A choice
between two unconstitutionally coer:

ments to radioactive waste produce
£r8._The same is true of the provi.
sion requiring the States to become
liable for the generators amages.
tanding alone, this provision wou
be indistinguishable from an Act of
Longress direcling the States to as-
sume the Tiabilities of certain stafe
residents. Either type of Tederal ac
tion would “commandeer” state gov-
ernments into the service of federal
regulatory purposes, and would for
this reason be inconsistent with the
Constitution’s division of authority
between federal and state govern-
ments. On the other hand, the sec-
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cive regulatory techniques is no

cholce at &Il Either way, “the Act

commandeers the legislative pro-

cesses of the States by directly com-
pelling them to enact and en
fe regula ram.J
Irgimia Surface Mining & Recla-
mation Assn., Inc., supra, at 288, 69
L Ed 2d 1, 101 S Ct 2352/an out:
en under-
stood to lie within the authority con-
ferred upon Congress by the Consti-
tution.

Respondents emphasize the lati-
tude given to the States to imple-

3 * tional line Separating state and fed-
eral authority. While each’ view con-§

NEW YORK v UNITED STATES
(1992) 120 L Ed 2d 120

ment Congress’ plan. The Act ena-
bles the States to regulate pursuant
to Congress’ instructions in any
number of different ways. States
may avoid taking title by contract-
ing with sited regional compacts, by
building a disposal site alone or as
part of a compact, or by permitting
private parties to build a disposal
site. States that host sites may em-
ploy a wide range of designs and
disposal methods, subject only to
broad federal regulatory limits. This
line of reasoning, however, only un-
‘ierscores the critical alternative a
State lacks: A State may not decline
to administer the federal program.
No matter which path the State
chooses, it must follow the direction
of Congress.

The take title provision appears to
be unique. No other federal statute
has been cited which offers a state
government no option other than
that of implementing legislation en:_
acted by Congress. Whether one
views the take title provision as Iy-
Ing outside "Congress’ e :

“PoWers, or as infringing upon the

?
&
3.

; Tore ol state sovereignty. mse:wede
| e Tenth Amendment QVI-
i wnmmm

| structure of our Gove t_estab-
‘3 f “~Tished by the Constitution. )

v

Respondents raise a number of
objections to this understanding of
the limits of Congress’ power.

—A

The United States_proposes three |

alternative views of the constiti-

cedes that Cohgress generally may
not compel state governments to reg-

ulate pursuant to federal direction,
each purports to find a limited do-
main in which such coercion is per-
mitted by the Constitution.

[8b] First, the United States ar-
gues that the Constitution’s prohibi-
tion of congressional directives to
state governments can be overcome
where the federal interest is suffi-
ciently important to justify state
submission. This argument contains
a kernel of truth: In determining
whether the Tenth Amendment tim-
its the ability of Congress to subject
state governments to generally ap-
plicable laws, the Court has in some
cases stated that it will evaluate the
strength of federal interests in light
of the degree to which such laws
would prevent the State from func-
tioning as a sovereign; that is, the
extent to which such generally appli-
cable laws would impede a state gov-
ernment’s responsibility to represent
and be accountable to the citizens of
the State. See, eg., EEOC v Wyo-
ming, 460 US, at 242, n 17, 75 L. Ed
2d 18, 103 S Ct 1054; Transportation
Union v Long Island R. Co., 455 uUs,

“at684,n9, 71 L Ed 2d 547, 102 S (it
1349; National League of Cities v
Usery, 426 US, at 853, 49 I, Kd 2d

" 245, 96 S Ct 2465. The Court has
more recently departed from this
approach. See, e.g., South Carolina v
Baker, 485 US, at 512-513, 99 1. Ed
2d 592, 108 S Ct 1355; Garcia v San
Antonio Metropolitan Transit Au-

thority, 469 US, at 556, .

d 1016

interest enables Congress to bring }
state governments within the orbit }§
of generally applicable federal regu-
lation, no Member of the Court ha
ever suggested k
g niterest would enable Congress to @
ommand ja state government to en,
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gulation. No matter how
€deral interest In-
e Constitution sim 1

hority
to preempt contrary

state regulation. W re a federal
interest ig suﬂicientlz strong ™ 1o
cause Congress to legislate, it must

cases are cited fgpthis proposi-
tion, but Ty support it. Some of
these cases discusg the well estab-
lished power of Congress to pass
laws enforceable in state courts. See
Testa v Katt, 330 US 386, 91 L Eq
967, 67 S Ct 810, 172 ALR 295
(1947); Palmore v United States, 411
US 389, 402, 36 1, Ed 2d 342, 93 5 ¢t
1670 (1973); gee also Mondou v New
York, N H & H R. Co, 223 US 1,
57, 56 L Ed 327, 32 S Ct 169 (1912);
Claflin v Houseman, 93 Ug 130, 136-
137, 23 L Ed 833 (1876). These cases
involve no more than an application
of the Supremacy Clause’s provision
that federal law “shall be the su.
Preme Law of the Land,” enforce-
able in every State. More to the
point, all involve congressional regu-
lation of individuals, not congressio-
nal requirements that States regu-
late. Federal statutes enforceable in
state courts do, in a sense, direct
state judges to enforce them, but
this sort of federal “direction” of
state judges is mandated by the text
of the Supremacy Clause. No compa-
rable constitutional Provision autho-
rizes Congress to command state leg-
islatures to legislate.
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Additional cases cited by the
United States discuss the power of
federal courts to order state officialg
[to comply with

federal law. See
uerto Rico v Branstad, 483 US 219,

on the federal

courts, the “judicial Power” of which
“shall extend to all Cases, in Law
and Equity, arising under thig Con-
stitution, [and] the Laws of the

United States . .

- ; [and] to Contro-

versies between two or more States;
[and] between a State and Citizeng of
another State” US Const, Art Hi,

§

2. The Constitution contains no

analogous grant of authority to Con-

gress. Moreover,
Clause makeg federal

the Supremacy
law para-

mount over the contrary positions of
state officials; the power of federa]

courts to enforce federal

law thus

Presupposes some authority to order
state officials to comply. See Puerto
Rico v Branstad, supra, at 227.228

97 L Ed 24 187, 107

S Ct 2802

(overruling Kentucky v Dennison, 24
How 66, 16 L Ed 717 (1861)).

In sum, the cases relied upon by

the United Stateg hold only that
federal law isg enforceable in state
courts and that federa] courts may
in proper circumstances order state
officials to comply with federal law,
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tioris that by-no means imply .
any authority on the part of Con-
gress to mandate state regulation.

Third, the United States, sup-
ported by the three sited regional
compacts as amici, argues that the
Constitution envisions a role for
Congress as an arbiter of interstate
disputes. The United States observes
that federal courts, and this Court in
particular, have frequently resolved
conflicts among States, See, e. g,

Arkansas klahoma. 503 US —_
117 L Ed 2% 230, 112 S Ct 1046
1992 Wyomin homa, 502
bg —=IT7 1, Eq 2d 1, 1128 Eﬁ 789

(1992). Many of these disputes have
Involved the allocation of shared re-
sources among the States, a category
perhaps broad enough to encompass
the allocation of scarce disposal
space for radioactive waste. See, e.g.,
Colorado v New Mexico. 459 US 176,
3 t 539 -
ia 373 US 3

A Ct 1468 (1963

The United States suggests That I

the Court may resolve such inter-
state disputes, Congress can surely
do the same under the Commerce
Clause. The regional compacts sup-
port this argument with g series of
quotations from The Federalist and
other contemporaneous documents,
which the compacts contend demon.-,

Arizona v Calj

among the States.
Mountain Radioactive
Waste Compact et al. ag Amici Cu-
riae 17, and n 16,

While the Framers no doubt en-
dowed Congress with the power to
regulate interstate commerce in or-
der to avoid further instances of the
interstate trade disputes that were
common under the Articles of Con-

federation, the Framers did nof in-
tend that Congress should exercige
that power through the mechanism
of mandating state regulation. The
Constitution established Congress ag
“a superintending authority over the
reciprocal trade” among the States,
The Federalist No. 42, p 268 .

Rossiter ed 1961), by empowering ‘,‘.
Congress to regulate that trade di- |
rectly, not by authorizing Congress |

to issue trade-related orders to state
governments. As Madison and Ham.
ilton explained, “a sovercignty over
sovereigns, a government over gov-
ernments, a legislation for communi-
ties, as contradistinguished from in-
dividuals, as it is a solecism in the-
ory, 8o in practice it is subversive of
the order and ends of civil polity.”
Id., No. 20, p 138.

B

[192a] The sited State respondents
focus their attention on the process
by which the Act was formulated.
They correctly observe that public
officials representing the State of
New York lent their support to the
Act’s enactment. A Deputy Commis-
sioner of the State’s Energy Office
estifipd N 230 Q he A o
Low-Level Waste Legislation: Hear-
ings on HR 862, HR 1046, HR 1083,
and HR 1267 before the Subcommit-
tee on Energy and the Environment
of the House Comm. on Interior and
Insular Affairs, 99th Cong
Q _8

- Senator Moynihan
of New York spoke in support of the
Act on the floor of the Senate. 131
Cong Rec 38423 (1985). Respondents
note that the Act embodies a bar-
gain among the sited and unsited
States, a compromise to which New
York was a willing participant and
from which New York has reaped
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much benefit. Respondents then pose among the three Branches is vio-
what appears at first to be a trou- lated where one Branch invades the
bling question: How can a federal territory of another, whether or not
statute be found an unconstitutional the encroached-upon Branch ap-
infringement of State sovereignty proves the encroachment. In Buck-
when state officials consented to the ley v Valeo, 424 US 1, 118-137, 46 L.
statute’s enactment? Ed 2d 659, 96 S Ct 612 (1976), for

The answer follows from an un- instance, the Court held that the
derstanding of the fundamental pur- Cong'ress h’?d infringed the Prgsr-
pose served by our Governments dent’s appointment power, d.esplbe
federal structure. The Constitution the fact that the President himself
does not protect the sovereignty of -had manifested his consent to the

States Tor the benehit of the States or Statute that caused the infringement
by signing it into law. See National

" state governments as abstract politi- ook
m, or even Tor the benehit of League of Cities v Usery, 426 US, at

—the public officials _governing the 842, n 12, 49 L Ed 2d 245, 96 S Ct
~State ] To-_-—g—mthe contrary, the Constic 2465. In INS v Chadha, 462 US 919,

ution divides authority between fed: 944959, 77 L Ed 2d 317, 103 5 Ct
mmmm 2764 (1983), we held that the legisla-

—Broteetonof - hdividuals. State sov tive yeto violated tht_a constitutional
ereignty 18 ot Just an end in itself: requirement that legislation be pre-
“Rather, federalism secures to citi- §ented to the President, despite Pres-
zens the liberties that derive from idents’ approval of hundreds of stat-
the diffusion of sovereign power.” Utes containing a legislative veto
Coleman v Thompson, 501 US ——, Provision. See id., at 944-945, 77 L
—, 115 L Ed 2d 640, 111 S Ct 2546 Ed 2d 317, 103 8 Ct 2764. The consti-
(1991) (Blackmun, J., dissenting). tutional authority of Congress can-
“Just as the separation and indepen- ot be expanded by the “consent” of
dence of the coordinate Branches of the governmental unit whose do-
the Federal Government serves to main is thereby narrowed, whether
prevent the accumulation of exces- that unit is the Executive Branch or

sive power in any one Branch, a the States.

healthy balance of power between S :
d 1. t_consent
the States and the Federal Govern- to—m_nthe enlmargement of thmp*—?'e POWETS O
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to be in the political interest of each
individual official to avoid being held
accountable to the voters for the
choice of location. If a federal official
is faced with the alternatives o

choosing a Jocation or directing the

ment will reduce the risk of tyranny

and abuse from either front.” Greg- ~

ory v Ashcroft, 501 US, at ——, 115 in the Lonstitut

é‘edehnggl%r all%slt 2002333‘:’32(;99” powerful incentives might lead bpth
' federal and state officials to view

[19b, 20] Where Congress exceeds departures from the federal struc-
its authority relative to the States, ture to be in their personal interests.
therefore, the departure from the Bj%ﬁ_cjﬁmmcm@g_@gd_&r
constitutional plan cannot be ratified radioactive waste disposal sites, but
by the “consent” of state officials. few want sites near their homes. As
An analogy to the separation of pow- & result, while It would be well
ers among the Branches of the Fed- within the authority of either fed-

eral Government clarifies this point. eral or state officials to choose where
The Constitution’s division of power the disposal sites will be, it is likely

164

Indeed, the facts
of this case raise the possibility that

Tongress beyond those enumerated

Stafes to do 1it, the official may well

" prefer the latter _as a of shift-
"ing responsibilit

the_eventual
ecision., If a state official is fac
with the same set of alternatives—
choosing a location or having Con-
gress direct the choice of a location
—the state official may also prefer
the latter, as it may permit the
avoidance of personal responsibility.
The interests of public officials thus
may not coincide with the Constitu-
tion’s intergovernmental allocation
of authority. Where state officials
purport to submit to the direction of
Congress in this manner, federalism
is hardly being advanced.

[21, 22] Nor does the State’s prior
support for the Act estop it from
asserting the Act’s unconstitutional-
ity. While New York has received
the benefit of the Act in the form of
a few more years of access to dis-
posal sites in other States, New
York has never joined a regional
Tadioactive waste compact. Any es-
“t5ppel implications that might flow
from membership in a compact, see
West Virginia ex rel. Dyer v Sims,
341 US 22, 35-36, 95 L. Ed 713, 71 S
Ct 557 (1951) (Jackson, J., concur-
ring), thus do not concern us here.
The fact that the Act, like much
federal legislation, embodies a com-
promise among the States does not
elevate the Act (or the antecedent
discussions among representatives of
the States) to the status of an inter-
state agreement requiring Congress’
approval under the Compact Clause.
Cf. Holmes v Jennison, 14 Pet 540,
572, 10 L Ed 579 (1840) (plurality

opinion). That a party collaborated
with others in seeking legislation
has never been understood to estop
the party from challenging that leg-
islation in subsequent litigation.

A%

Petitioners also contend that the
Act is inconsistent with the Consti-
tution’s Guarantee Clause, which di-
rects the United States to “guaran-
tee to every State in this Union a
Republican Form of Government.”
US Const, Art IV, §4. Because we
have found the take title provi:ion
of the Act irreconcilable with the
powers delegated to Congress by the
Constitution and hence with the
Tenth Amendment’s reservation to
the States of those powers not dele-
gated to the Federal Government,
we need only address the applicabil-
ity of the Guarantee Clause to the
Act’s other two challenged provi-
sions.

We approach the issue with some
trepidation, because the Guarantee
Clause has been an infrequent basis
for litigation throughout our history.
In most of the cases in which the
Court has been asked to apply the
Clause, the Court has found the
claims presented to be nonjusticiable
under the “political question” doc-
trine. See, e.g., City of Rome v
United States, 446 US 156, 182, n
17, 64 L Ed 2d 119, 100 S Ct 1548
(1980) (challenge to the preclearance
requirements of the Voting Rights
Act); Baker v Carr, 369 US 186, 218-
229, 7 L Ed 2d 663, 82 S Ct 691
(1962) (challenge to apportionment
of state legislative districts); Pacific
States Tel. & Tel. Co. v Oregon, 223
US 118, 140-151, 56 L Ed 377, 32 S
Ct 224 (1912) (challenge to initiative
and referendum provisions of state
constitution).
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The _view that the Guarantee
Cla_uge implicates only nonjusticiable
political questions has its origin in
Luther v Borden, 7 How 1, 12 L. Ed
581 (1849), in which the Court was
asked to decide, in the wake of
Dorr’s Rebellion, which of two rival
governments was the legitimate gov-
ernment of Rhode Island. The Court
held that “it rests with Congress,”
not the judiciary, “to decide what
government is the established one in
a State” Id., at 42, 12 L Ed 581.
pver the following century, this lim-
ited ht_)lding metamorphosed into the
sweeping assertion that “{vliolation
of the great guaranty of a republi-
can form of government in States
cannot be challenged in the courts.”
Colegrove v Green, 328 US 549, 556,
90 L Ed 1432, 66 S Ct 1198 (1946,
(plurality opinion). g ;

This view has not always been
accepted. In a group of cases decided
before the holding of Luther was
elevated into a general rule of non-

- justiciability, the Court addressed

the merits of claims founded on the
Guafantee Clause without any sug-
gestion that the claims were not
justiciable. See Kies v Lowrey, 199
US 233, 239, 50 L Ed 167, 26 S Ct 27
(1905); Forsyth v Hammond, 166 US
506, 519, 41 L Ed 1095, 17 S Ct 665
(1897); In re Duncan, 139 US 449,
461462, 35 L Ed 219, 11 S Ct 573
(1891); Minor v Happersett, 21 Wall
162, 175-176, 22 L Ed 627 (1875). See
also Plessy v Ferguson, 163 US 537,
563-564, 41 L Ed 256, 16 S Ct 1138
(1896) (Harlan, J., dissenting) (racial
segregation “inconsistent with the
guarantee given by the Constitution
to each State of a republican form of
government”).

More recently, the Court has sug-
gested that perhaps not all claims
under the Guarantee Clause present
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nonjusticiable political questions.
See Reynolds v Sims, 377 US 533,
582, 12 L Ed 2d 506, 84 S Ct 1362
(1964) (“some questions raised under
ﬂ}e Guarantee Clause are nonjusti-
ciable”). Contemporary commenta-
tors have likewise suggested that
courts should address the merits of

Constitutiona
A2y A "

118, n, 122-123 (1980); W. Wiecek,
The Guarantee Clause of the U. S.
Constitution 287.289, 300 (1972);
Merritt, 88 Colum L Rev, at 70-78;
Bonfield, The Guarantee Clause of
Article. IV, Section-4: A Study in
Constitutional Desuetude, 46 Minn L
Rev 513, 560-565 (1962). .

[4b] We need not resolvé this diffi-

cult question today. Even if we as- -

sume that- petitioners’ claim is justi-
ciable, neither the monetary incen-
tives_ provided by the Act nor the
possibility that a State’s waste pro-
ducers may find themselves exciuded
from the disposal sites of another
State can reasonably be said to deny
any State a republican form of gov-
ernment. As we have seen, these two

incentives represent permissible con-

ditional exercises of Congress’ au-
thority under the  Spending and
Commerce Clauses respectively, in
forms that have now grown com-

monplace. Under each, Congress of- -

fers the States a legitimate choice
rather than issuing an unavoidable
command. The States thereby retain
the ability to set their legislative
agendas; state government officials
remain accountable to the local elec-
torate. The twin threats imposed by
the first two challenged provisions of
the Act—that New York may miss
out on a share of federal spending or

that those generating radioactive
waste within New York may lose
out-of-state disposal outlets—do not
pose any realistic risk of altering the
form or the method of functioning of
New York’s government. Thus even
indulging the assumption that the
Guarantee Clause provides a basis
upon which a State or its subdivi-
gions may sue to enjoin the enforce-
ment of a federal statute, petitioners
have not made out such a claim in
this case.
VI

Having determined that the take
title provision exceeds the powers of
Congress, we must consider whether
it is severable from the rest of the
Act. ’

[23, 24] “The standard for deter-
mining the severability of an uncon-
stitutional provision is well estab-

- lished: Unless it is evident that the

Legislature would not have enacted
those provisions which are within its
power, independently of that which

-is not, the invalid part may be

dropped if what is left is fully opera-
tive as a law.” Alaska Airlines, Inc.
v Brock, 480 US 678, 684, 94 L. Ed
2d 661, 107 S Ct 1476 (1987) (inter-
pal quotation marks omitted). While
the Act itself contains no statement
‘of whether its provisions are sever-
able, “{iln the absence of a severabil-
ity clause, . .. Congress’ silence is
just that—silence—and does not
raise a presumption against sever-
ability.” Id., at 686, 94 L Ed 2d 661,
107 S Ct 1476. Common sense sug-
gests that where Congress has en-
acted a statutory scheme for an obvi-
ous purpose, and where Congress
has included a series of provisions
operating as incentives to achieve
that purpose, the invalidation of one
of the incentives should not ordinar-

NEW YORK v UNITED STATES
(1992) 120 L Ed 2d 120

ily cause Congress’ overall intent to
be frustrated. As the Court has ob-
served, “it is not to be presumed
that the legislature was legislating
for the mere sake of imposing penal:
ties, but the penalties . . . were gim-
ply in aid of the main purpose of the
statute. They may fail, and still the
great body of the statute have opera-
tive force, and the force contem-
plated by the legislature in its enact-
ment.” Reagan v Farmers’ Loan &
Trust Co., 154 US 362, 396, 38 L Ed
1014, 14 S Ct 1047 (1894). See also
United States v Jackson, 390 US
570, 585-586, 20 L Ed 2d 138, 88 SCt
1209 (1968). :

[5b] It is apparent in light of these
principles that the take title provi-
gion may be severed without doing
violence to the rest of the Act. The
Act is still operative and it still
serves Congress’ objective of encour-
aging the States to attain local or
regional selfsufficiency in the dis-
posal of low level radioactive waste.
1t still includes two incentives that
coax the States along this road. A
State whose radioactive waste gener-
ators are- unable to gain access to
disposal sites in other States may
encounter considerable internal
pressure to provide for the disposal
of waste, even without the prospect
of taking title. The sited regional
compacts. need mnot accept New
York’s waste after the seven-year
transition period expires, so any bur-
den caused by New York’s failure to
secure a disposal site will not be
borne by the residents of other
_ States. The purpose of the Act is not
defeated by the invalidation of the
take title provision, so we may leave
the remainder of the Act in force.

VI -

Some truths are so basic that, like
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the air around us, they are easily
overlooked. Much of the Constitution
is concerned with setting forth the
form of our government, and the
courts have traditionally invalidated
measures deviating from that form.
:I‘he result may appear “formalistic™
In a given case to partisans of the
_measure at issue, because such mea-
sures are typically the product of
the era's perceived necessity. But
the Constitution protects us from
our own best intentions: It divides
power among sovereigns and among
branches of government precisely so
that we may resist the temptation to
concentrate power in one location as
an expedient solution to the crisis of
the day. The shortage of disposal

sites for radioactive Waste 15 5 Hras
ing national problem, but a judiciar
thal  Ticensed extra—constitutionai
government with each issue of com-
“parable gravity woula, in_the long
run, be far worse.

[25] States are not mere political
subdivisions of the United States.
State governments are neither re-
g g -o)i.raa:—mmm ve

encies of the Federal Government.
i%e positions occupied by state offi-
cials appear nowhere on the Federal
Government’s most detailed organi-

zational chart. The Constitution in-
stead “leaves to the States a

120 L Ed 2d

residua inviolable sover-
eignty.” The Federalist No. 39, p 245
~TC: Rossiter ed 1961), reserved explic.
itly to the States y_the Tenth
mendment.

[8c, 26, 27] Whatever the outer
limits of that sovereignty may be,
one thing is clear: The Federal Gov-
ernment may not compel the S

to enact or administer a federal reg-

ulator: rogram. e nstitution
permits %&E the Federal Govern-
ment and the States to enact legisla-
tion regarding the disposal of low
level radioactive waste. The Consti-
tution enables the Federal Govern:
ment to preempt state regulation
contrary to federal interests, and it
permits the Federal Government to
hold out incentives to the States as a
means of encouraging them to adopt
suggested regulatory schemes. It
does not, however, authorize Con-

gress simply to direlt the State
“Provide for the disposal of the radio-

active waste generated within their
rders, ile there may be many

constitutional methods of achieving
regional self-sufficiency in radioac.
tive waste disposal, the method Con-
gress has chosen is not one of them.
The judgment of the Court of Ap-
peals is accordingly affirmed in part
and reversed in part.

~ SEPARATE OPINIONS

Justice White, with whom Justice
.B!ackmun and Justice Stevens
Jom, concurring in part and dissent-
Ing in part.

The Court today affirms the consti-
tutionality of two facets of the Low-
Level Radioactive Waste Policy
Amendments Act of 1985 (1985 Act),
Pub L 99-240, 99 Stat 1842, 42 USC
§ 2021b et seq. [42 USCS §§ 2021b et
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seq.] These provisions include the
monetary incentives from sur-
charges collected by States with low-
level radioactive waste storage sites
and rebated by the Secretary of En-
ergy to States in compliance with
the Act’s deadlines for achieving re-
gional or in-state disposal, see
§§ 2021e(dX2XA) and 2021e(dX2XB)
(iv), and the “access incentives,”
which deny access to disposal sites

T'

NEW YORK v UNITED STATES
(1992) 120 L Ed 2d 120

for States that fail to meet certain
deadlines for low-level radioactive
waste  disposal management.
§ 2021e(eX2). The Court strikes down
and severs a third component of the
1985 Act, the “take title” provision,
which requires a noncomplying
State to take title to or to assume
liability for its low-level radioactive
waste if it fails to provide for the
disposal of such waste by January 1,
1996. §2021e(dX2XC). The Court
deems this last provision unconstitu-
tional under principles of federalism.
"“cause I believe the Court has mis-
characterized the essential inquiry,
misanalyzed the inquiry it has cho-
sen to undertake, and undervalued
the effect the seriousness of this pub-
lic policy problem should have on
the constitutionality of the take title
provision, I can only join Parts I1I-A
and III-B, and I respectfully dissent
from the rest of its opinion and the
judgment reversing in part the judg-
ment of the Court of Appeals.

I

My disagreement with the Court’s
analysis begins at the basic descrip-
tive level of how the legislation at
issue in this case came to be en-
acted. The Court goes some way to-
ward setting out the bare facts, but
its omissions cast the statutory con-
text of the take title provision in the
wrong light. To read the Court’s
version of events, see ante, at —— —
— 120 L Ed 2d, at 133-134,
one would think that Congress was
the sole proponent of a solution to
the Nation’s low-level radioactive
waste problem. Not so. The Low-
Level Radioactive Waste Policy Act
of 1980 (1980 Act), Pub L 96-573, 94
Stat 3347, and its amendatory Act of
1985, resulted from the efforts of
state leaders to achieve a state-based

set of remedies to the waste prob-
lem. They sought not federal pre-
emption or intervention, but rather
congressional sanction of interstate
compromises they had reached.

The two signal events in 1979 that
precipitated movement toward legis-
lation were the temporary closing of
the Nevada disposal site in July
1979, after several serious transpor-
tation-related incidents, and the
temporary shutting of the Washing-
ton disposal site because of similar
transportation and packaging piob-
lems in October 1979. At that time
the facility in Barnwell, South Caro-
lina, received approximately three-
quarters of the Nation's low-level
radioactive waste, and the Governor
ordered a 50 percent reduction in
the amount his State -

nors’ Association Task Force on
Low-Level Radioactive Waste Dis-

A Program for Action). The Gover-
nor of Washington threatened to
shut down the Hanford, Washington,
facility entirely by 1982 unless
“some meaningful progress occurs
toward” development of regional so-
lutions to the waste disposal problem.
Id., at 4, n. Only three sites existed
in the country for the disposal of
low-level radioactive waste, and the
“sited” States confronted the undesir-
able alternatives either of continuing
to be the dumping grounds for the
entire Nation’s low-level waste or of
eliminating or reducing in a consti-
tutional manner the amount of waste
accepted for disposal.

The imminence of a crisis in low-
level radioactive waste management
cannot be overstated. In December
1979, the National Governors’ Asso-
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ciation convened an eight-member

task force to coordinate policy pro-
posals on behalf of the States. See
e Compacts e
Disposal of Low-Level Radjoactive
Waste: Hearing before the Senate
Committee on the Judiciary, 98th
Cong, 1st Sess, 8 (1983). iZy
ouncil on
Waste Management sub-
mitted the following unanimous rec-
ommendation to President Carter:

“The national policy of the
United States on low-level radioac-
tive waste shall be that every
State is responsible for the dis-
posal of the low-level radioactive
waste generated by nondefense re-
lated activities within its bounda-
ries and that States are authorized
to enter into interstate compacts,
as necessary, for the purpose of
carrying out this responsibility.”
126 Cong Rec 20135 (1980).

This recommendation was adopted
by the National Governors’ Associa-
tion a few months later. See A Pro-
gram for Action 67; HR Rep No. 99-
314, pt 2, p 18 (1985). The Governors
recognized that the Federal Govern-
ment could assert its preeminence in
achieving a solution to this problem,
but requested instead that Congress
oversee state-developed regional so-
lutions. Accordingly, the Governors’
Task Force urged that “each state
should accept primary responsibility
for the safe disposal of low-level ra-
dioactive waste generated within its
borders” and that “the states should
pursue a regional approach to the
low-level waste disposal problem.” A
Program for Action 6.

The Governors went further, how-
ever, in recommending that “Con-
gress should authorize the states to
enter into interstate compacts to es-
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tablish regional disposal sites” and
that “[sjuch authorization should in-
clude the power to exclude waste
generated outside the region from
the regional disposal site.” Id., at 7.
The Governors had an obvious incen-
tive in urging Congress not to add
more coercive measures to the legis-
lation should the States fail to com-
ply, but they nevertheless antici-
pated that Congress might eventu-
ally have to take stronger steps to
ensure compliance with long-range
planning deadlines for low-level ra-
dioactive waste management. Ac-
cordingly, the Governors’ Task Force

“‘recommend[ed] that Congress
defer consideration of sanctions to
compel the establishment of new
disposal sites until at least two
years after the enactment of com-
pact consent legislation. States are
already confronting the diminish-
ing capacity of present sites and
an unequivocal political warning
from those states’ Governors. If at
the end of the two-year period
states have not responded effec-
tively, or if problems still exist,
stronger federal action may be
necessary. But until that time,
Congress should confine its role to
removing obstacles and allow the
states a reasonable chance to solve
the problem themselves.” Id., at 8
9.

Such concerns would have been
mooted had Congress enacted a “fed-
eral” solution, which the Senate con-
sidered in July 1980. See S 2189,
96th Cong, 2d Sess (1980); S Rep No.
96-548 (1980) (detailing legislation
calling for federal study, oversight,
and management of radioactive
waste). This “federa]” solution, how-
ever, was opposed by one of the sited
State’s Senators, who introduced an
amendment to adopt and implement

NEW YORK v UNITED STATES

(1992) 120 L Ed 2d 120
| Brown, The Low-Level Waste

the recommendations of the State
Planning Council on Radioactive
Waste Management. See 126 Cong
Rec 20136 (1980) (statement of Sen.
Thurmond). The “state-based” solu-
tion carried the day, and as enacted,
the 1980 Act announced the “policy
of the Federal Government that . . .
each State is responsible for provid-
ing for the availability of capacity
either within or outside the State for
the disposal of low-level radioactive
waste generated within its borders.”
Pub L 96-573, § 4(aX1), 94 Stat 3348.
This Act further authorized States
to “enter into such compacts as may
be necessary to provide for the es-
tablishment and operation of re-
gional disposal facilities for low-level
radioactive waste,” § 4aX2XA), com-
pacts to which Congress would have
to give its consent. § 4(aX2XB). The
1980 Act also provided that, begin-
ning on January 1, 1986, an ap-
proved compact could reserve access
to its disposal facilities for those
States which had joined that partic-
ular regional compact. Ibid.

As well described by one of the
amici, the attempts by States to en-
ter into compacts and to gain con-
gressional approval sparked a new
round of political squabbling be-
tween elected officials from unsited
States, who generally opposed ratifi-
cation of the compacts that were
being formed, and their counterparts
from the sited States, who insisted
that the promises made in the 1980
Act be honored. See Brief for Ameri-
can Federation of Labor and Con-
gress of Industrial Organizations as
Amicus Curiae 12-14. In its effort to
keep the States at the forefront of
the policy amendment process, the
National Governors’ Association or-
ganized more than a dozen meeti
to achieve a state consensus. Se

and-
book: A User’s Guide to the Low-
Level Radioactive Waste Policy
Amendments Act of 1985, p iv (Nov.
1986) (describing “the states’ desire
to influence any revisions of the
1980 Act”).

Te not merely
academic. The sited States grew in-
creasingly and justifiably frustrated
by the seeming inaction of unsited
States in meeting the projected ac-
tions called for in the 1980 Act.
Thus, as the end of 1985 approached,
the sited States viewed the January
1, 1986 deadline established in the
1980 Act as a “drop-dead” date, on
which the regional compacts could
begin excluding the entry of out-of-
region waste. See 131 Cong Rec
35203 (1985). Since by this time the
three disposal facilities operating in
1980 were still the only such plants
accepting low-level radioactive
waste, the unsited States perceived a
very serious danger if the three ex-
isting facilities actually carried out
their threat to restrict access to the
waste generated solely within their
respective compact regions.

A movement thus arose to achieve
a compromise between the sited and
the unsited States, in which the
sited States agreed to continue ac-
cepting waste in exchange for the
imposition of stronger measures to
guarantee compliance with the un-
sited States’ assurances that they
would develop alternate disposal fa-
cilities. As Representative Derrick
explained, the compromise 1985 leg-
islation “gives nonsited States more
time to develop disposal sites, but
also establishes a very firm timeta-
ble and sanctions for failure to live
up [to] the agreement.” Id., at 35207.
Representative Markey added that
“[t}his compromise became the basis
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for our amendments to the Low-
Level Radioactive Waste Policy Act
of 1980. In the process of drafting
such amendments, various conces.
sions have been made by all sides in
an effort to arrive at a bill which all
parties could accept.” Id., at 35205.
The bill that in large measure be-
~came the 1985 Act “representfed]
the diligent negotiating undertaken
by” the National Governors’ Associa-
tion and “embodied” the “fundamen-
tals of their settlement.” Id., at
35204 (statement of Rep. Udall). In
sum, the 1985 Act was very much
!;he product of cooperative federal-
ism, in which the States bargained
among themselves to achieve com-
promisges for Congress to sanction.

There is no need to resummarize
the easentials of the 1985 legislation,
which the Court does ante, at —— —
—, 120 L Ed 2d, at 135-136. It
does, however, seem critical to em-
phasize what is accurately described
in one amicus brief as the assump-
tion by Congress of “the role of arbi-
ter of disputes among the several
States.” Brief for Rocky Mountain
Low-Level Radioactive Waste Com-
pact et al. as Amici Curiae 9. Unlike
legislation that directs action from
the Federal Government to the
States, the 1980 and 1985 Acts re-
flected hard-fought agreements
among States as refereed by Con-
gress. The distinction is key, and the
Court's failure properly to character-
ize this legislation ultimately affects
its analysis of the take title provi-
4. sion’s constitutionality.

It

To justify its holding that the take
title provision contravenes the Con-
stitution, the Court posits that “[iln
this provision, Congress has crossed
the line distinguishing encourage-
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ment from coercion.” Ante, at —,
120 L Ed 24, at 149. Without at-
tempting to understand properly the
take title provision’s place in the
interstate bargaining process, the
Court isolates the measure analyti-
.cally and proceeds to dissect it in a
syllogistic fashion. The Court can-
didly begins with an argument re-
spondents do not make: that “the
Constitution would not permit Con-
gress simply to transfer radioactive
waste from generators to state gov-
ernments.” Ante, at ——, 120 L Ed
2d, at 150. “Such a forced transfer,”
it continues, “standing alone, would
in principle be no different than a
congressionally compelled subsidy
from state governments to radioac-
tive waste producers.” Ibid. Since
this is not an argument respondents
make, one naturally wonders why
the Court builds its analysis that the
take title provision is unconstitu-
tional around this opening premise.
But having carefully built its straw
man, the Court proceeds impres-
sively to knock him down. “As we
have seen,” the Court teaches, “the
Constitution does not empower Con-
gress to subject state governments to
this type of instruction.” Ante, at
—, 120 L Ed 24, at 150.

Curiously absent from the Court’s
analysis is any effort to place the
take title provision within the over-
all context of the legislation. As the
discussion in Part I of this opinion
suggests, the 1980 and 1985 statutes
were enacted against a backdrop of
national concern over the availabil-
ity of additional low-level radioactive
waste disposal facilities. Congress
could have preempted the field by
directly regulating the disposal of
this waste pursuant to its powers
under the Commerce and Spending
Clauses, but instead it unanimously

T
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assented to the States’ request for
congressional ratification of agree-
ments to which they had acceded.
See 131 Cong Rec 35252 (1985); id.,
at 38425. As the floor statements of
Members of Congress reveal, see su-
pra, at ——, 120 L Ed 2d, at ——,
the States wished to take the lead in
achieving a solution to this problem
and agreed among themselves to the
various incentives and penalties im-
plemented by Congress to insure ad-
herence to the various deadlines and
goals.! The chief executives of the
States proposed this approach, and 1
am unmoved by the Court’s vehe-
mence in taking away Congress’ au-
thority to sanction a recalcitrant un-
sited State now that New York has
reaped the benefits of the sited
States’ concessions.

A

In my view, New York’s actions
subsequent to enactment of the 1980
and 1985 Acts fairly indicate its ap-
proval of the interstate agreement
process embodied in those laws
within the meaning of Art I, § 10, cl
3, of the Constitution, which pro-
vides that “[nJo State shall, without
the Consent of Congress, . . . enter
into any Agreement or Compact with
another State.” First, the States—in-
cluding New York—worked through
their Governors to petition Congress
for the 1980 and 1985 Acts. As I
have attempted to demonstrate,
these statutes are best understood as
the products of collective state ac-
tion, rather than as impositions
placed on States by the Federal Gov-

ernment. Second, New York acted in
compliance with the requisites of
both statutes in key respects, thus
signifying its assent to the agree-
ment achieved among the States as
codified in these laws. After enact-
ment of the 1980 Act and pursuant
to its provision in § 4(aX2), 94 Stat
3348, New York entered into com-
pact negotiations with several other
northeastern States before with-
drawing from them to “go it alone.”
Indeed, in 1985, as the January 1,
1986 deadline crisis approached and
Congress considered the 1985 leypisla-
tion that is the subject of this law-
suit, the Deputy Commissioner for
Policy and Planning of the New
York State Energy Office testified
before Congress that “New York
State supports the efforts of Mr.
Udall and the members of this Sub-
committee to resolve the current im-
passe over Congressional consent to
the proposed LLRW compacts and
provide interim access for states and
regions without sites. New York
State has been participating with
the National Governors’ Association
and the other large states and com-
pact commissions in an effort to fur-
ther refine the recommended ap-
proach in HR 1083 and reach a con-
sensus between all groups.” See
Low-Level Waste Legislation: Hear-
ings on HR 862, HR 1046, HR 1083,
and HR 1267 before the Subcommit-
tee on Energy and the Environment
of the House Committee on Interior
and Insular Affairs, 99th Cong, 1st
Sess, 197 (1985) (testimony of
Charles Guinn) (emphasis added).

Based on the assumption that

1. As Senator McClure pointed out, “the
actions taken in the Committee on Energy
and Natural Resources met the objections and
the objectives of the States point by point;
and I want to underscore what the Senator
from Louisi has indicated—that it is im-

portant that we have real milestones. It is
important to note that the discussions be-
tween staffs and principals have produced a{n}
agreement that does have some real teeth in
it at some points.” 131 Cong Rec 38415 (1985).
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generated in New York,” 1986 NY.
ngs, ch 673, §2, the State legisla-
ture enacted g law providing for g

the State. Ibiq. This measure com-
ported with the 1985 Act’s proviso
tha_t States which did not join g
regional compact by duly 1, 1986,

mantd U. S. Dept. o nergy,
Repqrt to Congress ip Response to
Public Law 99-240: 1990 Annual Re-
port on Low-Leve] Radioactive
Waste Management Progress 32.35
" W e erk o 18
‘ourt). Ag it wag undertaking thege
initial stgps to honor the interstate
¢ompromise embodied in the 1985
Act, New York continued to take
fnll advantage of the import conces.

nefits and complyin,

with certain of the 1985 Act’s dead%
lines, th_erefore, New York fairly evi-
denced its acceptance of the federal-
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state arrangement—includin the
take title Provision, ¢

Although unlike the 42 Stat

_that compose the nine existing and
2pproved  regional compacts, see
W‘S’m—

, n 19,

up, € view that New
York’s actiong signify asgent to a
constitutiona] interstate “'agree-
ment” for pPurposes of Art I, §10, cl

New York has never formalized jtg
assen e and 1985 statutes,
WWW

assgnteq, and upon whijch both are
acting, it ig an ‘agreement,’ And the
use of all of these terms,
treaty,’ 'agreement,’ ‘compact,’ show
that it wag the intentjon of the
framers of the Constitution to use
t!xe broadest and most comprehen-
Sive terms; . . . gpq we shall fail to
execute that evident intention, un-
€88 we give to the word ‘agreement’
its most extended signiﬁcation; and
S0 apply it ag to prohibit every

provision. 88 part of the elaborate
compromige reacheq among the
States,

’I‘he_ State should be estopped from

a.ssex_'tgng the unconstltutionahty of a
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bargain by establishing an in-state
low-level radioactive waste facility
or assuming liability for its failure
to act. Cf. West Virginia ex rel. Dyer
v Sims, 341 US 22, 35-36, 95 L Ed
713, 71 S Ct 557 (1951), Jackson, J.,
concurring: “Wegt Virginia officials
induced sister States to contract
with her and Congress to consent to
the Compact. She now attempts to
read herself out of this interstate
Compact. . . . Estoppel is not often
to be invoked against a government.
But West Virginia assumed a con-
tractual obligation with equals by
permission of another government
that is sovereign in the field. After
Congress and sister States had been
induced to alter their positions and
bind themselves to terms of a cove-
nant, West Virginia should be es-
topped from repudiating her
act. . . .” (Emphasis added.).

B

Even were New York not to be
estopped from challenging the take
title provision’s constitutionality, I
am convinced that, seen as a term of
an agreement entered into between
the severa] States, this measure
proves to be less constitutionally odi-
ous than the Court opines. First, the
practical effect of New York’s posi-
tion is that because it is unwilling to
honor its obligations to provide in-
state storage facilities for its low-
level radioactive waste, other States
with such plants mugt accept New
York’s waste, whether they wish to
or not. Otherwise, the many econom-
ically and socially-beneficial produc-
ers of such waste in the State would
have to cease their operations. The
Court’s refusal to force New York to
accept responsibility for its own
problem inevitably means that some
other State’s sovereignty will be im-

pinged by it being forced, for public
health reasons, to accept New York’s
low-level radioactive waste. I do not
understand the principle of federal-
ism to impede the National Govern-
ment from acting as referee among
the States to prohibit one from bul-
lying another.

Moreover, it is utterly reasonable
that, in crafting a delicate compro-
mise between the three overbur-
dened States that provided low level]
radioactive waste disposal facilities
and the rest of the States, Congress
would have to ratify some punitive
measure as the ultimate sanction for
noncompliance. The take title provi-
sion, though surely onerous, does not
take effect if the generator of the
waste does not request such action,
or if the State lives up to its bargain
of providing a waste disposal facility
either within the State or in another
State pursuant to a regional com-
pact arrangement or a separate con-
tract. See 42 USC § 2021e(dX2XC) [42
USCS § 2021e(d)2) O]

Finally, to say, as the Court does,
that the incursion on state sover-
eignty “cannot be ratified by the
‘consent’ of state officials,” ante, at
—— 120 L Ed 2d, at 154, is flatly
wrong. In a case involving a congres-
sional ratification statute to an in-
terstate compact, the Court upheld a
provision that Tennessee and Mis-
souri had waived their immunity
from suit. Over their objection, the
Court held that “[tlhe States who
are parties to the compact by accept-
ing it and acting under it assume
the conditions that Congress under
the Constitution attached.” Petty v
Tennessee-Missouri Bridge Comm’n,
359 US 275, 281-282, 3 L Ed 2d 804,
79 S Ct 785 (1959) (emphasis added).
In so holding, the Court determined
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that a State may be found to have
waived a fundamental aspect of its
sovereignty—the right to be immune
from suit—in the formation of an
interstate compact even when in
subsequent litigation it expressly de-
nied its waiver. I fail to understand
the reasoning behind the Court’s se-
lective distinctions among the vari-
ous aspects of sovereignty that may
and may not be waived and do not
believe these distinctions will sur-
vive close analysis in future cases.
Hard public policy choices some-
times require strong measures, and
the Court’s holding, while not ir-
remediable, essentially misunder-
stands that the 1985 take title provi-
sion was part of a complex interstate
agreement about which New York
should not now be permitted to com-
plain.

IIx

The Court announces that it has
no occasion to revisit such decisions
as Gregory v Ashcroft, 501 US ——,
115 L Ed 24 410, 111 S Ct 2395
(1991); South Carolina v Baker, 485
US 505, 99 L. Ed 2d 592, 108 S Ct
1355 (1988); Garcia v San Antonio
Metropolitan Transit Authority, 469
US 6528, 83 L Ed 2d 1016, 105 S Ct
1005 (1985); EEOC v Wyoming, 460
US 226, 75 L Ed 24 18, 103 S Ct
1054 (1983); and National League of
Cities v Usery, 426 US 833, 49 L Ed
24 245, 96 S Ct 2465 (1976); see ante,
at ——, 120 L Ed 2d, at 140, be-
cause “this is not a case in which
Congress has subjected a State to
the same legislation applicable to
private parties.” Ibid. Although this
statement sends the welcome signal
that the Court does not intend to cut
a wide swath through our recent
Tenth Amendment precedents, it
nevertheless is unpersuasive. I have
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several difficulties with the Court’s
analysis in this respect: it builds its
rule around an insupportable and
illogical distinction in the types of
alleged incursions on state sover-
eignty; it derives its rule from cases
that do not support its analysis; it
fails to apply the appropriate tests
from the cases on which it purports
to base its rule; and it omits any
discussion of the most recent and
pertinent test for determining the
take title provision’s constitutional-
ity.

The Court’s distinction between a
federal statute’s regulation of States
and private parties for general pur-
poses, as opposed to a regulation
solely on the activities of States, is
unsupported by our recent Tenth
Amendment cases. In no case has
the Court rested its holding on such
a distinction. Moreover, the Court
makes no effort to explain why this
purported distinction should affect
the analysis of Congress' power un-
der general principles of federalism
and the Tenth Amendment. The dis-
tinction, facilely thrown out, is not
based on any defensible theory. Cer-
tainly one would be hard-pressed to
read the spirited exchanges between
the Court and dissenting Justices in
National League of Cities, supra,
and in Garcia v San Antonio Metro-
politan Transit Authority, supra, as
having been based on the distinction
now drawn by the Court. An incur-
sion on state sovereignty hardly
seems more constitutionally accept-
able if the federal statute that “com-
mands” specific action also applies to
private parties. The alleged diminu-
tion in state authority over its own
affairs is not any less because the
federal mandate restricts the activi-
ties of private parties.

Even were such a distinction to be

NEW YORK v UNITED STATES
(1992) 120 L Ed 2d 120

logically sound, the Court’s "anti- A‘mend.ment prohibitg Congress from
commandeering” principle cannot dlspllail.ng stgtetepohtc.e.tgoxvigzl%“és
i read as springing regulating private activity. R
tl')re;)r;uats;x:el{ be ase ited y . % . at 292, 69 L Ed 2d 1, 101 S Ct 2352.
it Hodel v Virginia Sur- The Court also claims support for
face Mining & Reclamation Assn.} jio'\yle from our decision in FERC,
Inc., 452 US 264, 288, 69 L E; and quotes a passage from that case
in which we stated that ™ ‘this Court
never has sanctioned explicitly a fed-
eral command to the States to pro-
The Court purports to draw support pujpate and enforce laws and
for its rule against Congress “‘com- regulations’” Ante, at ——, 120 L
mandeer{ing]” state legislative pro- gq 2d, at 141 (quoting 456 US, at
cesses from a solitary statement in 761-762, 72 L Ed 2d 532, 102 S Ct
dictum in Hodel. See ante, at ——, 9126). In so reciting, the Court ex-
120 1. Ed 2d, at 140: "As an initial  {ractg from the relevant passage in a
niatter, Congress may not simply manner that subtly alters the
‘commandee[r] the legislative pro- (Court’s meaning. In full, the passage
cesses of the States by directly com- reads: “While this Court never has
pelling them to enact and enforce a ganctioned explicitly a federal com-
federal regulatory program.”” (quot- mand to the States to promulgate

ing Hodel, supra, at 288, 69 L Ed 2d apgd enfarce laws and regulations, cf.
1, 101 S Ct 2352). That statemeny—EPA v Brown,)431 US L Ed

ississippi, 456 US 742, 761-762, 72
L Ed 2d 532, 102 S Ct 2126 (1982).

was not necessary to the decision in Ct 1635 there
Hodel, which involved the question gre instances where the Court has
whether the Tenth Amendment in- ypheld federal statutory structures
terfered with Congress’ authority to that in effect directed state decision-
preempt a field of activity that makers to take or to. refrain from
could also be subject to state regula- taking certain actions.” Ibid. (citing
tion and not whether a federal stat- Fry v United States, 421 US 542, 44
ute could dictate certain actions by L Ed 2d 363, 95 S Ct 1792 (1975)
States; the language about “com- (emphasis added).? The phrase high-
mandeer(ing]” States was classic lighted by the Court merely means
dicta. In holding that a federal stat- that we have not had the occasion to
ute regulating the activities of pri- address whether Congress may
vate coal mine operators was consti- “command” the States to enact a
tutional, the Court observed that certain law, and as I have‘ a_rgued in
“filt would . . . be a radical depar- Parts I and 1I (_)f this opinion, this
ture from long-established precedent case does not raise tha_t issue. Mqre—
for this Court to hold that the Tenth over, it should go without saying

2. It is true that under the majority’s ap- Tenth Amendment challenge. In my view, .Fr:y
proach, Fry is distinguishable because it in- perfectly captures the weakness of the majori-
volved a statute generaily applicable to both  ty’s distinction, because the law upheld in
state governments and private parties. The that case involved a far more pervasive intru-
law at issue in that case was the Economic gion on state sovereignty—the authority of
state governments to pay salaries and wages
to its employees below the federal minimum
—than the take title provision at issue here.

Stabilization Act of 1970, which imposed wage
and salary limitations on private and state
workers alike. In Fry, the Court upheld this
statute’s application to the States over a
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that the absence of any on-point
precedent from this Court has no
bearing on the question whether
Congress has properly exercised its
constitutional authority under Arti-
cle I Silence by this Court on a
subject is not authority for anything.

The Court can scarcely rest on a
distinction between federal laws of
general applicability and those os-
tensibly directed solely at the activi-
ties of States, therefore, when the
decisions from which it derives the
rule not only made no such distinc-
tion, but validated federal statutes
that constricted state sovereignty in
:;ni‘ys greater than or similar to the

e BB gign 3 1 e i 1

8 88 LIS
cagef As Fry, Hodel, and FERC make

thatm States to undertake
certain_actions. cannot be con-
stitutionally determinative that the
federal regulation is likely to move
the States to act in a given way,” we
stated in FERC, “or even to ‘coercfe]
the States’ into assuming a regula-
tory role by affecting their ‘freedom
to make decisions in areas of “inte-
gral governmental functiong.” ’» 456
US, at 766, 72 L Ed 24 532, 1028 Ct
2126. 1 thus am unconvinced that
either Hodel or FERC supports the
rule announced by the Court.

And if those cases do stand for the
proposition that in certain circum-
stances Congress may not dictate
that the States take specific actions,
it would seem appropriate to apply
the test stated in FERC for deter-
mining those circumstances. The
crucial threshold inquiry in that
case was whether the subject matter
was pre-emptible by Congress. See
456 US, at 765, 72 L Ed 2d 532, 102
S Ct 2126. “If Congress can require a
state administrative body to consider

168

clear, our precedents Erior Itg Garcia
upheld provisions in eral statutes

120 L Ed 24

proposed regulations as a condition
to its continued involvement in g
pre-emptible field—and we hold to-
day that it can—there is nothing
unconstitutional about Congress’ re-
quiring certain procedural minima
as that body goes about undertaking
its tasks.” Id., at 771, 72 L Ed 2d
532, 102 S Ct 2126 (emphasis added).
The FERC Court went on to explain
that if Congress is legislating in a
pre-emptible field—as the Court con-
cedes it was doing here, see ante, at
——-——, 120 L Ed 2d, at 148 —
the proper test before our decision
in Garcia was to assess whether the
alleged intrusions on state sover-
eignty “do not threaten the States’
‘separate and independent existence,’
Lane County v Oregon, 7 Wall 71, 76
[19 L Ed 101)] (1869); Coyle v Okla-
homa, 221 US 559, 580 [55 L Ed 853,
31 S Ct 688](1911), and do not impair
the ability of the States ‘to function
effectively in a federal system.” Fry v
United States, 421 US, at 547, n 744
L Ed 2d 363,95 S Ct 1792]; National
League of Cities v Usery, 426 US, at
852 [49 L Ed 2d 245, 96 S Ct 2465).”
FERC, supra, at 765-766, 72 1. Ed 2d
532, 102 S Ct 2126. On neither score
does the take title provision raise
constitutional problems. It certainly
does not threaten New York’s inde-
pendent existence nor impair its abil-
ity to function effectively in the sys-
tem, all the more sosince the provision
was enacted pursuant to compromises
reached among state leaders and then
ratified by Congress.

It is clear, therefore, that even
under the precedents selectively cho-
sen by the Court, its analysis of the
take title provision’s constitutional-
ity in this case falls far short of
being persuasive. I would also sub-

NEW YORK v UNITED STATES
(1992) 320 L, Ed 2d 120

mit, in this connection, that the
Court’s attempt to carve out a doc-
trinal distinction for statutes that
purport solely to regulate State ac-
tivities is especially unpersuasive af
ter Garcia. It is true that in that
case we considered whether a fed-
eral statute of general applicability
—the Fair Labor Standards Act—ap-
plied to state transportation entities
but our most recent statements have
explained the appropriate analysis
in a more general manner. Just last
Term, for instance, Justice O’Connor
wrote for the Court that “lwle are
constrained in our ability to consider
the limits that the state-federal bal-
ance places on Congress’ powers un-
der the Commerce Clause. See Gar-
cia v San Antonio Metropolitan
Transit Authority, 469 US 528 [83 L
Ed 2d 1016, 105 S Ct 1005] (1985)
(declining to review limitations
placed on Congress’ Commerce
Clause powers by our federal sys-
tem).” Gregory v Ashcroft, 501 US
— ———, 115 L. Ed 2d 410, 111 S Ct
2395 (1991). Indeed, her opinion
went on to state that “this Court in
Garcia has left primarily to the po-
litical process the protection of the
States against intrusive exercises of
Congress’ Commerce Clause powers.”
Ibid. (emphasis added).

Rather than seek guidance from
FERC and Hodel, therefore, the
more appropriate analysis should
flow from Garcia, even if this case
does not involve a congressional law
generally applicable to both States
and private parties. In Garcia, we
stated the proper inquiry: “[Wle are
convinced that the fundamental lim-
itation that the constitutional
scheme imposes on the Commerce
Clause to protect the ‘States as
States’ is one of process rather.than
one of result. Any substantive re-

straint on the exercise of Commerce
Clause powers must find its justifica-
tion in the procedural nature of this
basic limitation, and it must be tai-
lored to compensate for possible fail-
ings in the national political process
rather than to dictate a ‘sacred prov-
ince of state autonomy.’ ” 469 US, at
554, 83 L. Ed 2d 1016, 105 S Ct 1005
(quoting EEOC v Wyoming, 460 us,
at 236, 75 L Ed 2d 18, 103 S Ct
1054). Where it addresses this aspect
of respondents’ argument, see ante,
at ————— 120 L. Ed 2d, at 153~
155, the Court tacitly concedes that
a failing of the political process can-
not be shown in this case because it
refuses to rebut the unassailable ar-
guments that the States were well
able to look after themselves in the
legislative process that culminated
in the 1985 Act’s passage. Indeed,
New York acknowledges that its
“congressional delegation partici-
pated in the drafting and enactment
of both the 1980 and the 1985 Acts.”
Pet for Cert in No. 91-543, p 7. The
Court rejects this process-based ar-
gument by resorting to generalities
and platitudes about the purpose of
federalism being to protect individ-
ual rights.

Ultimately, I suppose, the entire
structure of our federal constitu-
tional government can be traced to
an interest in establishing checks
and balances to prevent the exercise
of tyranny against individuals. But
these fears seem extremely far dis-
tant to me in a situation such as
this. We face a crisis of national
proportions in the disposal of low-
level radioactive waste, and Con-
gress has acceded to the wishes of
the States by permitting local deci-
sionmaking rather than imposing a
solution from Washington. New
York itself participated and sup-

169




U.S. SUPREME COURT REPORTS

ported passage of this legislation at
both the gubernatorial and federal
representative levels, and then en-
acted state laws specifically to com-
ply with the deadlines and timeta-
bles agreed upon by the States in
the 1985 Act. For me, the Court’s
civics lecture has a decidedly hollow
ring at a time when action, rather
than rhetoric, is needed to solve a
national problem.?

v

Though I disagree with the Court's
conclusion that the take title provi-
sion is unconstitutional, I do not
read its opinion to preclude Congress

120 L Ed 2d

from adopting a similar measure
through its powers under the Spend-
ing or Commerce Clauses. The Court
makes clear that its objection is to
the alleged “commandeer{ing]” qual-
ity of the take title provision. See
ante, at ——, 120 L Ed 2d, at 150.
As its discussion of the surcharge
and rebate incentives reveals, see
ante, at —— - —— 120 L Ed 2d, at
147-148, the spending power of-
fers a means of enacting a take title
provision under the Court’s stan-
dards. Congress could, in other
words, condition the payment of
funds on the State’s willingness to
take title if it has not already pro-
vided a waste disposal facility. Un-

8. With gelective quotations from the era in
which the Constitution was adopted, the ma-
Jority attempts to bolster its holding that the
take title provision is tantamount to federal
“commandeering” of the States. In view of
the many Tenth A d t cases decided
over the past two decades in which resort to
the kind of historical analysis generated in
the majority opinion was not deemed neces.
sary, I do not read the majority's many invo-
cations of history to be anything other than
elaborate window dressing. Certainly nowhere
does the majority announce that its rule is
compelled by an understanding of what the
Framers may have thought about statutes of
the type at issue here. Moreover, I would
observe that, while its quotations add a cer-
tain flavor to the opinion, the majority's hig-
torical analysis has a distinctly wooden qual-
ity. One would not know from reading the
majority’s account, for instance, that the na-
ture of federal-state relations changed funda-
mentally after the Civil War. That conflict

stitution (1973); Corwin, The Passing of Dual
Federalism, 36 Va L Rev 1 (1950%; Wiecek,
The Reconstruction of Federal Judicial Power,
1863-1876, 13 Am J Legal Hist 333 (1969);
Scheiber, State Law and "Industrial Policy”
in American Development, 1790-1987, 75 Calif
L Rev 415 (1987); Ackerman, Constitutional
Politics/Constitutional Law, 99 Yale 1.J 453
(1989). While I believe we should not be blind
to history, neither should we read it so selec-
tively as to restrict the proper scope of Con-
gress’ powers under Article I, especially when
the history not mentioned by the majority
fully supports a more expansive understand-
ing of the legislature's authority than may
have existed in the late 18th-century.

Given the scanty textual support for the
majority’s position, it would be far more sensi-
ble to defer to a coordinate branch of govern-
ment in its decision to devise a solution to a
national problem of this kind. Certainly in
other contexts, principles of federalism have
not insulated States from mandates by the

produced in its wake a tr expansiol

in the scope of the Federal Government’s law-
making authority, so much so that the per-
sons who helped to found the Republic would
scarcely have recognized the many added
roles the National Government assumed for
itself. Moreover, the majority fails to mention
the New Deal era, in which the Court recog-
nized the enormous growth in Congress’
power under the Commerce Clause. See gen-
erally F. Frankfurter & J. Landis, The Busi-
ness of the Supreme Court 56-59 (1927); H.
Hyman, A More Perfect Union: The Impact of
the Civil War and Reconstruction on the Con-
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National Government. The Court has upheld
congressional statutes that impose clear direc-
tives on state officials, including those enacted
pursuant to the Extradition Clause, see, eg.,
Puerto Rico v Branstad, 483 US 219, 227-228,
97 L Ed 2d 187, 107 S Ct 2802 (1987), the post-
Civil War Amendments, see, e.g., South Caro-
lina v Katzenbach, 383 US 301, 319-320, 334-
335, 15 L Ed 2d 769, 86 S Ct 803 (1966), as
well as congressional statutes that require
state courts to hear certain actions, see, eg.,
Testa v Katt, 330 US 386, 392394, 91 L Ed
967, 67 S Ct 810, 172 ALR 225 (1947),

NEW YORK v UNITED STATES
(1992) 120 L Ed 2d 120

der the scheme upheld in thig case,
for example, monies collected in the
surcharge provision might be with-
held or disbursed depending on a
State’s willingness to take title to or
otherwise accept responsibility for
the low-level radioactive waste gen-
erated in state after the statutory
deadline for establishing its own
waste disposal facility has passed.
See ante, at ——, 120 L Ed 2d, at
147-148; South Dakota v Dole, 483 US
203, 208-209, 97 L. Ed 2d 171, 107 S
Ct 2793 (1987); Massachusetts v
United States, 435 US 444, 461, 55 L,
Ed 2d 403, 98 S Ct 1153 (1978).

Similarly, should a State fail to
establish a waste disposal facility by
the appointed deadline (under the
statute as presently drafted, Janu-
ary 1, 1996, §2021e(dX2XC)), Con-
gress has the power pursuant to the
Commerce Clause to regulate di-
rectly the producers of the waste.
See ante, at ————— 120 L Ed
2d, at 148. Thus, as I read it,
Congress could amend the statute to
say that if a State fails to meet the
January 1, 1996 deadline for achiev-
ing a means of waste disposal, and
has not taken title to the waste, no
low-level radioactive waste may be
shipped out of_the :

ark. See e
288, 69 d
e legislative history of
and 1985 Acts indicates, faced with
the choice of federal pre-emptive
regulation and self-regulation pursu-
ant to interstate agreement with
congressional consent and ratifica-
tion, the States decisively chose the
latter. This background suggests
that the threat of federal pre-emp-
tion may suffice to induce States to
accept responsibility for failing to
meet critical time deadlines for solv-
ing their low-level radioactive waste

o Qo

2 US,

at

disposal problems, especially if that
federal intervention also would strip
state and local authorities of any
input in locating sites for low-level
radioactive waste disposal facilities.
And of course, should Congress
amend the statute to meet the
Court’s objection and a State refuse
to act, the National Legislature will
have ensured at least a federal solu-
tion to the waste management prob-
lem.

Finally, our precedents leave open
the possibility that Congress may
create federal rights of action in the
generators of low-level radioactive
waste against persons acting under
color of state law for their failure to
meet certain functions designated in
federal-state programs. Thus, we
have upheld § 1983 suits to enforce
certain rights created by statutes
enacted pursuant to the Spending
Clause, see, e.g., Wilder v Virginia
Hospital Assn,, 496 US 498, 110 L
Ed 2d 455, 110 S Ct 2510 (1990,
Wright v Roanoke Redevelopment
and Housing Authority, 479 US 418,
93 L Ed 2d 781, 107 S Ct 766 (1987),
although Congress must be cautious
in spelling out the federal right
clearly and distinctly, see, e.g., Suter
v Artist M, 503 US —, 118 L Fd
2d 1, 112 S Ct 1360 (1992) (not per-
mitting a § 1983 suit under a Spend-
ing Clause statute when the ostensi-
ble federal right created was too
vague and amorphous). In addition
to compensating injured parties for
the State’s failure to act, the expo-
sure to liability established by such
suits also potentially serves as an
inducement to compliance with the
program mandate.

v

The ultimate irony of the decision
today is that in its formalistically
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Congress

designed to ensure compliance for
recalcitrant States, such ag New

several additiona) formalistic hur-
dles to clear before achieving exactly
the same objective. Becauge the
Court’s Justifications for undertaking

is step are unpersuasive to me, |
respectfully dissent.

.. Justice Stevens, concurring in
Part and dissenting in part.

L The Tenth Amendment provides: “The
Powers not delegated to the United States by
the Constitution, nor prohibited by it to the
States, are recerved to the States respectively,

2. In United Statse v Darby, 312 US 100, 85
LEdew, ¢ g oy 451, 132 ALR 1430 (1941),
¥ explained:

The tendment states but a truism that all
b Tetained which hag not been surrendered.
There js Rothing in the history of its adoption

£0 suggest that it was more than declarato,

o ry
of the Telationghip between the national and
""GMmments as it had been established
by thO Constitution before the amendment or
that ity purpge

12

was other than to allay fears

120 L Ed 24

Under the Articles of Confedera-
tion, the Federal Government had
the power to isgue commands to the
States. See Artg vi, 1x. Because
that indirect exercise of federa]
Power proved ineffective, the Fram-
ers of the Constitution empowered

enhanced, rather than diminished,
the power of the Federal Govern-
ment.

The notion that Congress does not
have the power to issue “g simple
¢tommand to state governments to
implement legislation enacted by
Congress,” ante, at —— 190 L Ed
2d, at 150, is incorrect and un-
sound. There ig no such limitation in
the Constitution, The Tenth Amend-
ment! surely does not impose any
limit on Congress’ exercise of the
Powers delegated to it by Article 12
Nor does the structure of the consti-
tutional order or the values of feder-

reserved powers. See eg., II Elliot's Debates,
123, 131, Il id. 450, 464, 600; IV iq.
I Annals of Congress, 432, 761, 767768, Story,

“From the beginning and for many years
the amendment hag been construed ag not
depriving the national Bovernment of author-
i means for the exercise of a
granted power which are appropriate and
plainly adapted to the permitted end.” ., at
124, 85 L Ed 609, 61 S Ct 451, 132 ALR 1430;
see also ante, at TT=—— 120 L Ed 2d, at
137-138.

NEW YORK v UNITED STATES
(1992) 120 L Ed 24 120

alism mandate such a formal rule,
To the contrary, the Federal Govern.-
ment directs state governments in
many realms. The Government regu-
lates state-operated railroads, state
school systems, state prisons, state
elections, and a host of other state
functions. Similarly, there can be no
doubt that, in time of war, Congress
could either draft soldiers itself or
command the States to supply their
quotas of troops. I see no reason why
Congress may not algo command the
States to enforce federal water ang
air quality standards or federal stan-
dards for the disposition of low-level]
radioactive wastes.

The Constitution gives this Court
the power to resolve controversies
between the States. Long before Con-
gress enacted pollution-control legis-
lation, this Court crafted a body of
“‘interstate common law,”” Mlinoig
v City of Milwaukee, 406 US 91, 106,
31 LEd2d 712,92 S Ct 1385 (1972),
to govern disputes between States
involving interstate waters. See Ar-
kansas v Oklahoma, 503 Us —
~ - 117 L Ed 2d 239, 112 S
Ct 1046 (1992). In such contexts, we
have not hesitated to direct States to
undertake specific actions. For exam-
ple, we have “impose[d] on States an
affirmative duty to take reasonable

3. Even if § 2021e(dX2XC) is “invalidated”
insofar as it applies to the State of New York,
it remains enforceable against the 44 States

the ts was "granted
subject to the Provisions of the [Act]. . . and
only for so long as the [entities] established in
the compact comply with all the provisions of
[the] Act.” Appalachian States Low-Level Ra-
dioactive Wagte Compact Consent Act, Pub L

steps to conserve and augment the
water supply of an j
stream.” Colorado v New Mexico,
459 US 176, 185, 74 L, Ed 2d 348, 103
S Ct 539 (1982) (citing Wyoming v
Colorado, 259 US 419, 66 L Ed 999,
42 § Ct 552 (1922)). Thus, we unques-
tionably have the power to command
an upstate stream that ig polluting
the waters of a downstream State to
adopt appropriate regulations to im-
plement a federal statutory com-
mand.

With respect to the problem pre-
sented by the cage at hand, if litiga-
tion should develop between States
that have joined a compact, we
would surely have the power to
grant relief in the form of specific
enforcement of the take title provi-
sion.? Indeed, even if the statute had
never been passed, if one State’s

power to command the offending
State to take remedial action. Cf
Ilinois v City of Milwaukee. If this
has such authority, surely
Congress has similar authority.

For these reasons, as well as thoge
set forth by Justice White, 1 respect-
fully dissent.

ation, unquestionably survive the “invalida-
tion” of § 2021e(dX2X0) as it applies to New
York. Congress did not “direc{t]” the States to
enter into these compacts and the decigion of
each compacting State to enter into a com-
pact was not influenced by the existence of
the take title provigion: Whether a State went
its own way or joined a compact, it was still
subject to the take title provision.
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EXECUTIVE SUMMARY

This study of the opinion of Nebraska District Court

Judge Urbaum in the case of Concerned Citizens of Nebraska v,

Nuclear Regulatory Commission (1990) illustrates for a key issue

sub-area bbth how complex the legislative history behind an
intractable problem (the disposal of low-level radicactive waste,
in this case) can be, and how acrimonious the application of
three generations of federalism models (federal or state;
multiple choice; and here's the mandate —- you deal with it) can
become in the law and in the public-policy process, when the
fundamental issue is a generational life-threatening one. But
this case study also illustrates how, within the more general
area of health-safety and environmental risk regulation, a

virtual revolution in law and public policy 1is brewing over

responsibility for, and acceptable solutions to, the
environmental consequences of half a century of mounting
Mazardous—-substance risk-sharing. Not the least of the tensions

involved in this revolutionary situation is a generational
paradigm conflict between those who see much of the law and life
as protected by the Commerce Clause, and those who see the future
of both their and their children's lives as only protected by the
assertion and attainment of fundamental rights under the Ninth

Amendment and other newly rediscovered doctrines of the law.

With issues at stake which immediately put the

discussion on a life-—-and-death level, it is only to be expected
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that ever—increasingly the arguments and demands being made by
threatened citizens will take on a rights-and-duties
philosophical hue. For the citizen of the immediate future will
be driven to a fuller consciousness of risks and a more militant
participation in the law and policy process itself, by the

perception of multiple threats to his or her very existence -

as well as to the existence of future generations. So driven,
this citizen will be in no mood to take "no" for an answer to
demands for equity and 1life protection put to elected
representatives in our state and federal governments. One

indication of the effects of these increasingly militant demands

is to be found in New York v. United States (1992), in which one

version ("take title, damn it!") of the third generation of
federalism is rejected by the Supreme Court. But if this case
study has any predictive as well as explanatory value, it gives
another indication of future trends by strongly hinting -- if not
predicting outright -- that in its consideration of the
fundamental right to a healthful environment, as well as its
analysis of performance standards derived from statutory
definitions of low-level radiocactive-waste disposal, the case of

Concerned Citizens of Nebraska v. Nuclear Reqgqulatory Commission

(1990) points to trends in law and public policy which will only

increase rather than decrease in salience and significance.
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INTRODUCTION

At the dawn of what has come to be called the

environmental movement in the United States in the late 1960s and
early 1970s, the fundamental federal question in the
health-safety and environmental risk area within the overall
policy process was: "Is it a federal problem, or is it a state
problem?" In the course of the 1970s, however, a
second—generation type of federalism developed which essentially
offered options: "If you the states will adopt standards at least
as tough as, or tougher than, federal ones, then you the states
can go ahead and regul;te these problems yourselves. But if vyou
do not adopt such standards, then the federal government will do
it for you." Yet since the 1980s, a third—-generation approach
has asserted itself within the federal structure, to wit: “These
are your problems, you states; we the federal government do not
want to solve them. Hefe are the mandates; now you states solve
them yourselves. we>éccept no further responsibility for them!i"
Thus things have obviously gotten a bit touchy (and costly, both
financially and politically) in relations between the central

government and its member states recently.

The next question is: "What is going on here, and
where will it lead?" To get some clues, we might look back at
federal court cases in this general issue—area of health—-safety
and environmental risks over the last ten years or so and see

what we find. Since the 1981 case of Hodel v. Virginia Sqrface

=3 ,,51
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Mining & Reclamation Association, 101 S Ct 2352 (1981), the U.S.

Supreme Court has been attempting to refine "a program of
cooperative federalism" in this area of risk-sharing, according

to Justice O'Connor in New York v. United States, 120 L Ed 2d 120

(1992) (at 145). That is to say, again according to Justice
0'Connor,
where Congress has the authority to reqgulate private
activity under the Commerce Clause, we have recognized
Congress® power to offer States the choice of regulating
that activity according to federal standards or having state
law preempted by federal regulation (Ibid.).
However, this 1is not really a great set of choices for the
states, and not even as good a deal as they were offered in the
1970s, despite Justice O0O'Connor's further propaganda to the
effect that the Clean Water Act "anticipates a partnership

between the States and the Federal Government animated by a

shared objective®” (quoting Arkansas v. QOklahoma, 112 S Ct 1046

(19923, at Ibid.; emphasis added). For the problem was,
starting with the Hodel case in 1981, that the states resisted
“cooperating” in this "shared objective,” and hence Congress was
forced to act, often in preemptive or, more complexly, "partially

preemptive" ways [see Pacific Gas & Electric v. Enerqgy Resources

Commission, 461 US 190 (1983)1].

One clear example of this growing state resistance, and
consequently forced Congressional action, occurred in the issue
sub—area of 1low—level radicactive-waste disposal regulation
during the five—year period from 1980 to 1985. Following the
enactment of the federal Low-lLevel Radiocactive Waste Policy Act

<2 .
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(LLRWPA)Y in 1980 —— legislation extensively based on a conference

report on the same subject by the National Governors' Association
earlier that year —-— the several states proceeded nevertheless to
drag their collective feet on meeting any of the deadlines
mandated in this pathbreaking 1980 federal legislation. As a
consequence, a crisis developed in the ensuing five vyears over
the proper disposal of an ever—increasing volume of low—level
radiocactive waste nationwide, and Congress was once again moved
to act, this time employing more Draconian mandates along the
lines of the third—generation model of federalism described
above. Thus came into being the even more controversial federal
Low—-Level Radioactive Policy Act Amendments (LLRWPAA) of 1985,
which are the subject both of this case study and of the New York

V. United States case already cited. The NY v. US case,

coincidentally, began its journey through the federal system at
the District Court level just one month (January 1990) before CCN
v. NRC began its similar journey, with not one Judge supporting

Plaintiffs' Complaint in NY_ v. US until it reached the U.S.

Supreme Court.

But amidst all these competing and redefined models of
federalism, U.S. District Court judges are now attempting to
straddle another and simultaneous cleavage, between an old
Constitutional paradigm based on the Commerce Clause and two
centuries of scientific—~technological policy expertise, and a new
legal order based on health—-safety and environmental risks and
their evaluation by, among others, newly-empowered local
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citizen—-participants in the policy process. Moreover, an
additional dimension, which has more recently been added back
into the citizen risk—assessment and participation side of this
cleavage, 1s the classical normative consideration of rights and
duties. This renewed normative emphasis on rights and duties has
come about at least in part in contradistinction to what are
perceived as overly technological and authoritarian versions of
risk-assessment, which place citizen participation and evaluation
in a distinctly inferior relationship with so—called experts,
thereby bringing the overly scientific values and stratified
social hierarchies of the old paradigm back into the new paradigm

by way of these modern back doors.

What kinds of additional bridges our federal judges
attempt to build to span this multifaceted cleavage —— of what
many have characterized as opposing generational environmental
paradigms -— will go a long way toward indicating both the
direction and the pace of the law and public-policy changes now
percei?ed as constituting a "revolution" by at leaét one leading
scholar in this issue—area (0'Brien 1987). In the case of
low-level radiocactive waste disposal as a specific example of an

especially controversial issue sub-area within this growing

revolutionary movement, the hordes -- as well as aggrieved lone
individuals -- are just now reaching the gates of the legal
citadel to <claim their stated rights, and exercise their

perceived duties, in the give and take of the contemporary policy

process. Indeed, it is here -- in the law and policy area of
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commercial nuclear power and the handling (or mishandling) of its
enormous and enormously dangerous waste of all kinds -—- that the
cutting—edge issues of (1) federalism under the Commerce Clause,
(2) paradigm conflict in health-safety and envirommental risks,
and (3) alternative new directions for law and public policy, are
all coming most rapidly to the forefront for consideration,
reflection, and resolution. Meanwhile, some old and new legal
markers have already been laid down by a District Court Judge in
Nebraska, faced with the innovative arguments of Lead Counsel for

a group calling itself Concerned Citizens of Nebraska.

OVERVIEW OF THE CASE

Concerned Citizens of Nebraska v. NRC (19%90) is a U.S.

District Court case of particular significance in the commercial
nuclear-waste legal and policy battles of the last decade, not so
much for any pathbreaking mechanisms devised by the Judge in the
case, th rather for the classic presentations of conflicting old
and new paradigms offered respectively by the Judge and by the
Lead Counsel for the Plaintiffs, all in the context of an
evolving system of federalism. The essence of this emerging
paradigm conflict 1is the clash between issues perceived in

traditional economic terms under the Commerce Clause and other

long-standing "business—as-usual" legal and policy concepts -—-—
even when innovative concepts of federalism are introduced — and
issues perceived in what amounts to revolutionarily new

ecological and rights-and-duties terms under the Ninth Amendment
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and other newly-formulated concepts of health—-safety and
environmental risk requlation, well beyond the statutory confines
of NEPA (the National Environmental Policy Act of 1969). More
gpecifically, when the 1980 federal Low-Level Radiocactive Waste
Policy Act (LLRWPA) was amended by the 1985 federal Low-Level
Radicactive Waste Policy Act Amendments (LLRWPAA), a statutory
standard for facilities engaged in the disposal of low-level
nuclear waste was specified; namely, "permanent isolation." Yet

a comparison of the District Court Judge's opinion in CCN v. NRC

and the Complaint as well as Brief presented by Lead Counsel for
CCN reveals two distinctly different universes of value and
belief wunder the same U.S. Constitution. Is the disconnect

between these two perspectives what is really going on in this

case, or does Judge Urbaum actually see the thrusts of
Plaintiffs!' arguments, and even tend to agree with some of them,
but also see other problems ahead in law and policy as well, if
he affirms Plaintiffsf Complaint on all or even most of 1its
Counts?

THE FUNDAMENTAL RIGHT TO A HEALTHFUL ENVIRONMENT

The factual basis of Count One of CCN's Complaint -—-
that Plaintiffs have been denied their fundamental right to a
healthful environment -—- begins with a quotation from the

Defendant NRC's own 1975 Reactor Safety Study:

Exposure to even low levels of radiation, in addition to the
natural background radiation that exists, is generally
believed to increase the likelihood of certain diseases and
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increase certain genetic defects (U.S. District Court of

Nebraska, Plaintiffs' Complaint, p. 10, para. 19; U.S. 8th

Circuit Court of Appeals, Appellants' Reply Brief, p. 6).
The NRC has subsequently taken the further position, through its
twofold classificatory scheme, that low levels of radiation are
nevertheless permissible, as a "low-level" performance standard,
from shallow-burial facilities after a 500-year period (in which

certain "low-level" radionuclides will still be emitting

radiation), despite (or perhaps because of) the inability of such

facilities to guarantee the containment of such radiation after
this period. Indeed, some elements in the low—-level waste will
still be emitting radiation after even the 10,000-year period
mandated in the high-level performance standards, as will some

elements in the high-level waste (Eye 1992, 10).

But these violations of the claimed fundamental right
to a safe and healthful environment are not nearly as egregious,
said CCN in its Complaint, as the NRC's violation of the very
statutory mandate controlling its own issuance of performance
standards; namely, the provision in the U.S. Congress' 1985
LLRWPAA that calls for a standard of 'permanent isolation” for
all such waste. In claiming the violation of a fundamental right
to a healthful environment, therefore, Plaintiffs are saying that

the NRC 1is also violating a Congressional statute aimed at

protecting that right. Congress' specification of a '"permanent
isclation" standard even for so-called "low-level" radiocactive

waste [at 42 USC 2021b(7)] has not been conformed to by the NRC

in 1its subsequent promulgation of an inadequate NRC performance
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standard for low-level radicactive waste facilities (at 10 CFR
61.41), says Concerned Citizens of Nebraska (U.S. District Court

for Nebraska, Complaint (February 1990), p. 24, para. 651].

It should also be noted here that the Nebraska
Department of Environmental Control followed suit with the
adoption of its own performance standards (at Title 194, Ch. 4,
Sec . .001 and .002) for 1low—-level radivcactive waste-disposal
facilities within the state, mandating only that facilities
should attempt to achieve a so-called "zero release objective."
This phrase was then left undefined in both Nebraska law and 1in

Nebraska regulations, however, leaving the "clear inference

that permanent iscolation and final disposition is not the

enforceable legal standard that Defendant NDEC has adopted,”
according to Concerned Citizens of Nebraska in its Complaint (at

page 24, para. 66; emphasis in original)l.

The fundamental-right argument is stated very basically
in Count One of the Plaintiffs' February 21, 1980, Complaint for
Declaratory Judgment and Injunctive Relief to the U.S. District
Court for the District of Nebraska:

The non-natural radicactive contamination of the environment

permitted by Defendant NRC ([U.S. Nuclear Regulatory
Commission]l and Defendant NDEC (Nebraska Department of
Environmental Controll regulations 1is, in effect, a
government—authorized violation of basic rights. The Ninth

Amendment limits the authority of the government and its
agents by protecting rights granted by natural law.
Plaintiffs allege that they, and those similarly situated,
have the natural right to be free of the non-natural
radiocactive contamination which will ([by NRC's own
admission] originate from the proposed facility <(Complaint,
p. 21, para. 55).
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In the face of the fact that current NRC and NDEC regulations

permit some radiation releases 1in violation of both the

"permanent isolation"” definition of the LLRWPAA of 1985 and the
“final disposition” definition of the Central Interstate
Low—-Level Radicactive Waste Compact Commission (CILLRWCC) itself,
Plaintiffs' Complaint requested a declaratory Jjudgment finding
and concluding that the non—-natural radiation to be emitted from
the proposed facility "will interfere with natural liberty rights
secured by the Ninth Amendment of the Constitution of the United
States” (Ibid., para. 57). Plaintiffs also reqgquested injunctive
relief to preclude Defendants from proceeding with the proposed
facility wunless and until "it can be demonstrated with strict
proof that the facility can achieve compliance with the
applicable standards" of the LLRWPAA of 1985 and the CILLRWCC

regqulations (Ibid.).

District Court Judge Urbaum's response to this argument
and reqguest began with a consideration of Defendant NRC's Motion
to Dismiss on four grounds: (1> CCN lacks standing, (2) the
claimed injuries are too remote or speculative, (3) the claimed
injuries are not caused by the actions challenged, and (4) even a
favorable decision would not redress the claimed injuries.
Lumping these together for purposes of simplicity here, the

bottom line for Judge Urbaum came from Duke Power Co. v. Carolina

Environmental Study Group, 438 U.S. 59, at 74 (1978), which

validated CCN's ‘“"showing of injury in fact for the purpose of

establishing standing”:
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The Supreme Court bas recognized that the emission of
non—-natural radiation into a person's environment could be

"a direct and present injury, given our generalized concern
about exposure to radiation and the apprehension flowing
from the uncertainty about the health and genetic
consaequences of even small emissions..." (CCN v. NRC, 2-3).

Thus the case begins with the recognition on the part of the
District Court Judge of at least a "generalized concern about
exposure to radiation," as well as "the apprehension flowing from
the uncertainty about the .. consequences of even small
emissions . " Given this dual recognition by the Judge, what soon

follows is -- on the face of it —-- puzzling at best.

Judge Urbaum's next problem is disposing of Defendant
NRC's, builder U.S. Ecology's, and the Central Interstate Compact
Commission's jointA challenge to his jurisdictiion in the case,
they all claiming an exclusive right 5f jJudicial review by a
Court of Appeals, and then only after an NRC hearing. But the
Judge i1mmediately notes that while an independent jurisdictional

basis for this suwit does not exist under the Administrative

Procedures Act, his Court does have Jurisdiction over
Constitutional <claims, and CCN's <claims are indeed largely
Constitutional ones, being "substantially similar"” to several
such claims raised by the appellee in, again, Duke Power Co. v.

Carolina Environmental Study Group (at 68-72, as cited in CCN_v.

NRC, 3-4).

Judge Urbaum then moves to his central argument about

CCN's Ninth Amendment claim, citing Judge Goldberg's concurring

opinion in Griswold v. Connecticut, 381 U.S. 479, at 492 (1965),
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that the Ninth Amendment is "“surely relevant in showing the
existence of other fundamental personal rights, now protected

from state, as well as federal, i1nfringement" (Ibid., 493; CCN

v. NRC, 7>. This begins to look promising for CCN's claim until,

almost immediately, Judge Urbaum says that in order to

find, wunder the Ninth Amendment, a fundamental right to a
healthful environment, specifically one free from
non—-natural radiation, I would not only have to ignore case

law finding there to be no fundamental right to be free from
other potentially hazardous substances, i.e., tobacco smoke,
Agent Orange defoliant, see Gasper v. louisiana Stadium and
Exposition District, 418 F Supp 716 (E D La 1976), and In _re
"Agent Orange" Product Liability Litigation, 475 F Supp 928
(E D NY 1979), but I would also have to ignore the
traditions and collective conscience of the general public

who determine what is and what is not ranked as fundamental.
[CCN v. NRC, 71.

This 1is not all Judge Urbaum has to say on the subject, to say
the least, but there are at a minimum four arguments bunched
together here at the beginning . of this segment, each of which

really should be addressed separately before getting on to his

other arguments.

As to the first, equating the inhalation of smoke in
the New Orleans Superdome with the lifelong absorption of
non—-natural radiation from a nuclear waste dump, the analogy is a
"stretch" at best. As to the second, equating the multiple

injury claims under Agent Orange with the claims to potential

lifelong exposure to non-natural radiation, the physical analogy
is closer, and the final legal judgment may indeed have been
similar. That is to say, Judge Urbaum had no more desire to let

the nuclear-waste genie out of the waste-facility bottle here

than Judge Weinstein had a desire to 1let a defoliant and
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pesticide injury-claims avalanche loose on the American chemical
industry in 1986 - as well as on the already

financially—-strapped American government at that time.

As to the third, the "traditions" of the general
public, it is again a "stretch” to maintain that the public's
regard for a substance which has only been in existence since

World War Two constitutes a "tradition.® And even if this is

granted, that "tradition" would have to be characterized as

outright opposition to the further construction of commercial

nuclear facilities since 1976, as well as consistent NIMBY (Not

In My Back Yard) opposition to the construction of any new

radicactive~waste storage facilities for high or low-level waste.

Finally, as to the fourth argument, the "collective conscience of

the general public" 1is an entity long known by experts in the
social sciences to be very difficult to measure, unless Judge
Urbaum has some new inside track on mass-morals measurement. At
best, this entity might be recast as representing the

Constitution itself (Judge QOliver Wendell Holmes once called the
U.S. Constitution "a brooding omnipresence in the sky"), along
with its interpretation through two centuries of Supreme Court
opinions. But if this is indeed what Judge Urbaum had in mind

here, we are back to Griswold v..Connecticut, In re Agent Orange,

and other cases cited for the usual type of legal precedents, and
this argument then turns out to be circular. Furthermore, there
was no factual record on which to base these last two arguments

by Judge Urbaum, and as a Judge with expertise in the procedural
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ways of the law, he of all people in the case should have known

better than to take this line of argument.

But the Judge is not finished by a long shot on the
question of a fundamental right to a healthful environment. For
no sooner has he finished making the above four arguments than he
presents the blockbuster pair of them all!

I need look only to (1) the history of industrialization in
the United States to find a continual and systematic
pollution, to one degree or another, of the environment, and
(2 continuing government responses to that pollution
through regulation and discipline of the polluters. The
clear pattern that has emerged is that the people and their
government bave chosen to allow a regulated degree of
environmental pollution. A constitutional right to a
healthful environment 1is not, at this point, ranked as
fundamental (Ibid.).
Reworded, the arguments here appear to be that (1) there has
always been industrial pollution, so what's the big deal now, and
(2) to attempt to regulate pollutants is to sanction the
existence of at least trace amounts of them, lest you have
nothing left to regulate! An immediate set of counter-arguments
might be: (1) that might does not make right, in politics or in

pollution, and nuclear might makes categorically worse wrong;

along with (2), that from the stated definitions of low—-level

radiocactive-waste disposal have been derived the twin
zero—emission standards of "permanent isolation' (from the

LLRWPAA of 1985) and "final disposition" (from the rules of the
CILLRWCC), not the allowance for some self-justifying but fatally
threatening radicactive remnants to be granted zapping status in
the U.S. environment to afflict its denizens and citizens for the
next 10,000 years and more.

S-/6
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As a coda to all the arguments he has presented against
the very concept of a fundamental right to a healthful
environment, Judge Urbaum concludes his response to CCN's First

Count with the time-honored quotation from Vermont Yankee Nuclear

Power Corp. v. NRDC, 435 U.S. 519, 557-558 (1978):

Congress has made a cholice to at least try nuclear energy,
establishing a reasonable review process in which courts are
to play only a limited role. The fundamental policy
questions appropriately resolved in Congress and in the
state legislatures are not subject to reexamination in the
federal courts, under the guise of judicial review of agency
action. Time may prove wrong the decision to develop
nuclear energy, but it is Congress or the States within
their appropriate agencies which must eventually make that
judgment (CCN v. NRC, 7).

While this 1is all very laudable at one level -— a ‘'"reasonable
review process” and "only a limited role" for courts —— it is
sheer fantasy at another level, as if the federal courts were not
involved in the resolution of "fundamental policy questions" at
all times in the tripartite separation—-of—powers governmental

structure of the U.S. policy process.

Indeed, as David 0'Brien pointed out repeatedly in his

book What Process Is Due? Courts and Science—-Policy Disputes

(19873, it was in VYermont Yankee that the U.S. Supreme Court

"finally brought the debate between Bazelon and Leventhal to an

end" (p. 160) over the positions, respectively, of prescribing
detailed agency record-keeping procedures, versus "hard-look"
supervising of agency decision-making. But this resolution of

the classic debate was not, as Judge Urbaum's favored quotation
would lead the unwary reader to believe, in favor of Judge

Bazelon's stand-offish position, in which Judges were viewed as
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not possessing sufficient expertise to supervise agency
decision—-making unless the record in the case provided it to

them. It was, rather irconically (in that Judge Rehnguist for the

Supreme Court charged Bazelon with *Monday—morning
quarterbacking”), in favor of the "hard-look" (i.e. more
quarterbacking) approach of Leventhal. Yet this was an outcome

which led O'Brien to observe that in the end Vermont Yankee

"sanctioned heightened scrutiny [by the courts] of the basis for

(agency-made] regulations® (0'Brien 1987, 163; emphasis added),
an activity in which Judge Urbaum appears to have had neither a

personal nor a professional interest to participate.

DISPOSAL DEFINITIONS AS PERFORMANCE STANDARDS

The fundamental problem with the current performance
standards for low-level radiocactive-waste disposal was succinctly
stated by Robert Eye, General Counsel to the Kansas Department of
Health and Environment, in his address to the 14th Annual U.S.
Department of' Energy Low-Level Radiocactive Waste Management

Conference in Phoenix, Arizona, on November 18, 13992:

That is, many of the radionuclides in low-level radioactive
waste have hazardous durations comparable to those
radionuclides found in high-level wastes. Yet, distinctly

different regulatory schemes are currently in place for the
two classes of waste (Eye 1992, 7).

This situation immediately raises the prospect of a challenge to
such twofold classificatory schemes under the Equal Protection

Clause of the Constitution.
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As to the high-level radicactive-waste disposal rule

and its challenge,

Essentially, the Nuclear Regulatory Commission has adopted a
position which assumes that once sealed, a high-level
repository, wuwtilizing a deep geologic concept, would not
allow a radiation release to the biosphere for at least
10,000 years (Ibid., 8).

This NRC rule was soon challenged by industry but ultimately

affirmed by the U.S. Supreme Court in Baltimore Gas and Electric

Co. v. NRDC, 462 US 87 (1983). In this important decision, the
Court had little difficulty letting stand the zero—-release rule
for high—-level repositories, despite substantial uncertainties in

other areas of the overall radicactive-waste disposal situation.

Yet for low-level radiocactive-waste repositories, the
federal court system has yet to resolve the dual-classification
issue. Indeed, both the U.S. District Court in Nebraska and the
U.s. Eighth Circuit Court of Appeals rejected | the
Equal-Protection argument made by Robert Eye in his Phoenix

address (and in CCN v. NRC, where he was Lead Counsel for CCN in

the District Court case). Both Courts repaired, instead, to the
twofold classification scheme of the NRC as a "rational basis"
for not requiring substantially éimiiar management of
substantially similar radionuclides in both levels of

radicactive-waste disposal:

Neither opinion addressed the differential treatment which
results due to the fact that a high-level facility will be
required to isolate long-lived radionuclides for at least
10,000 vyears, while long-lived radionuclides in low—level
radiocactive waste facilities are subject to drastically less
stringent isolation requirements (Eye 1892, S).
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According to a long series of studies over the last

twenty years, however, there is serious scientific doubt about

this "rational basis" for the NRC's creation of a twofold set of

differing duration standards, as opposed to uniform volume

standards. “"Die slowly from proximity to a 1little, or die
qQuickly from proximity to a lot, but die early you most probably
will," say all the volume—doubting scientific studies to date
(Boyce 1990: Marwich 13890; Stewart, Kneale, and Mancuso, 1976
Stewart and Kneale, 1993). The law and policy analyst is thereby

left wondering what else is going on here in Nebraska to produce

such a legal and political result, since the unanimous rejection
of an even better—-engineered low-level facility in the
Martinsville, Illincis, area recently by the Illinois Low-Level

Radiocactive Waste Siting Commission (each of whose three members
was initially inclined to approve the facility) cited failure to
isolate long—lived radionuclides for sufficient duration as one
of its primary reasons for rejection of the facility (ILLRWSC

1992; Eye 1992, 10).

Getting into Judge Urbaum's reasoning in the case at
hand, however, it is to be noted that the Judge next makes short

work of CCN's Count Two, a Tenth—Amendment challenge to the

"take—-title" provisions of the LLRWPAA of 1985. Citing Garcia v.

San Antonio Metropolitan Transit Authority, 469 U.S. 528 (1985),

he finds that "it is a state, and not CCN or any other private
body, that must challenge a statute that allegedly violates a

state's rights (CCN v. NRC, 8). This is very much in keeping
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with the U.S. Supreme Court's June 1992 decision in New York v.

United States, 120 U.S. 120 (1992), 1in which the "take—-title"®

provision of the 1985 LLRWPAA was finally ruled unconstitutional,
as a result of the State of New York's challenge to it. As Judge
Urbaum also notes, the State of Nebraska had until 1990 fully
"embraced" the original LLRWPA of 1980, the NGA Conference Report
of 1985, the LLRWPAA of 1985, and the Central Interstate
Compact's creation in 1986. Ironically, however, it later joined
with the State of New York in its case against the LLRWPAA of
1985 when the U.S. Supreme Court finally agreed to hear this case

on appeal in its 1992 term.

Taking up CCN's Third, Fourth, and Eighth Counts as a

group, Judge Urbaum moved guickly to a comparison of existing
statutory definitions of "disposal" of low—level radioactive
waste in terms of their constituting mandated performance

standards. Noting first that the LLRWPA of 1980 defined disposal
simply as "isolation," he then goes into a bit of legislative
history. It was the 1972 ‘"temporary or partial shut-down" of
all three national low-level radicactive-waste disposal sites at
Hanford, Washington, Beatty, Nevada, and Barnwell, South
Carolina, that triggered a National Governors' Association
conference and recommendation to Congress in the course of 1980.
This, in  turn, led to a last-minute, "emergency" legislative
initiative by Congress just before midnight on Christmas Eve 1980
that did not work out quite the way Congress wanted it to, in

that Congressional leaders tried to ram the 1initiative through

3o
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inconspicuously before the holidays and thus guietly onto the

backs of the states who were thereby mandated to meet certain
action deadlines. When the states woke up after the holidays,
saw what had happened to their own proposals, resisted Congress,
and dallied, Congress finally respaonded again, this time with the

even more demanding alternatives mandated in the LLRWPAA of 198S.

Yet this is where the real trouble began, both about
the LLRWPAA's "take—title" provision and about its new definition
of "disposal" as "permanent isolation." It is also at this point
that Judge Urbaum begins to display confusion in his written
opinion (intentional or unintentional) about the real intent of
Congress in both the LLRWPA of 1980 and the LLRWPAA of 1985. For
he cites "six instances" in which the latter statute gives the
states either "responsibility for" or "control over® or “both
responsibility and control over” an aspect of the disposal site
within its borders, all with Congress' clear "intent of making
states responsible for disposing of their own low—-level

radioactive waste" (CCN v. NRC, 11-12).

Now on the face of it, this all sounds like
"responsible" and "“reasonable" risk-sharing, along the lines of
one version of the new model of ‘"cooperative federalism"
enunciated by the U.S. Supreme Court in 1981 in the Hodel case.
But what 1s really at issue here? As Hugh Kaufmann of the U.S.
EPA's Office of Hazardous Substances has repeatedly pointed out,
what we really have here is just a "shell game" by which the U.S.

Congress has attempted to foist responsibility for (through
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"take—-title" to) all this dangerous and troublesome waste --
“"their own ... waste" -- on the states, with the alternative
dangled before the states of membership in an unrepresentative,

undemocratic, and therefore probably unconstitutional Compact

system, one actually designed to get the problem ocut of Congress'

hair once and for all (Russell 1930, 20).

Always to be kept in mind here is the fact that the
vast, unanticipated volume of so-far untreatable radioactive
waste 1is, in the final analysis, an unfortunate byproduct of
Congress' very own earlier policies. For it was the U.S.
Congress which, in the first place, chose this uncertain energy
path, professing the greatest of faith in the God—-given abilities
of American scientists eventually to master, apparently through
unrelenting worship of the lesser god Technos, the
as-yet—-unsolved problem of radicactive-waste disposal. But it

was also the U.S8. Congress, in the second place, which then

immediately encouraged private industry's participation in this

uncertain choice of energy path on a massive scale. Moreover, it
was the U.S. Congress which compounded its investment here by
then choosing to subsidize this program with long-term, cheap

uranium fuel, and to protect it with tight liability restrictions
on any injury claims made against the Uu.s. commercial
nuclear—-power industry (through enactment of the Price—-Anderson
Act) . This was no small, experimental, alternative—energy pilot
project, but a central policy decision by Congress at the core of

u.s. energy policy, costing U.S. taxpayers billions and billions
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of dollars over the years to encourage private industry to take

and then stay on this costly path of commercial nuclear power

development And it is this extremely checkered -- and often
secret -— history which is only weakly reflected in the quotation
chosen by Judge Urbaum above from the Vermont Yankee case, and

which lies behind the growing state resistance to Congressional

"federalism" programs and statutes in this issue—area.

Nevertheless, Judge Urbaum plows on through his
examination of the relevant federal and state statutes and
regulations, and concludes that "the concentrations of radiation
allowed to be released under NDEC rules are identical to those
allowable under NRC rules'; therefore, there is no violation of
the Supremacy Clause as charged by CCN, since the Judge chooses a
different interpretation of the "permanent isolation"” statutory
standard in the 1985 LLRWPAA than CCN has chosen:

CCN's complaint, in so far as it equates the "no release" of
radiation objective to the '"permanent isolation” or
“isolation and final disposition” language, is in error.

Congress, the State of Nebraska, the NDEC, and USE ([U.S.
Ecology, the hired waste contractor:!: How did they get in

here, dictating their own standards to follow?] have never
required such a standard and recognize that, given the
technology to date, that standard is impossible to meet.

CCN's reliance on form over substance in its definitions and
interpretations of the language involved here is misplaced
(CCN v. NRC, 15).

And with that blast, Judge Urbaum was done with CCN!s best
arguments, and dismissed Counts Three, Four, and Eight. At this
point, the cleavage between the old and the new paradigms of both
federalism and environmental risk-sharing had become yawningly

wide, with no hope 1n sight for their immediate bridging.
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THE ELEMENT OF TIME

CCN's Fifth and Sixth Counts had to do with so-called
"mixed" wastes and Nebraska's 1988 legislation allowing them also
to be disposed of in the proposed facility. CCN claimed a
viclation of RCRA (the Resource Conservation and Recovery Act) in
its Complaint, but Judge Urbaum found the Nebraska statute in
conformity with all federal reqgulations, and therefore not
denying Plaintiffs equal protection under the Fifih and
Fourteenth Amendments. As to CCN's Seventh Count, we are once
more drawn back into the claim that the LLRWPAA of 1985, when
implemented by NRC and NDEC regulations as performance standards;
created a classification system for low-level radicactive waste
that is
arbitrary and capricious to the extent that it requires
disposal of some long-lived radionuclides in near-surface
facilities and other similar or equivalent long-lived
radionuclides in deep geologic repositories. ... CCN seeks
substantially similar disposal regulations for substantially
similar radionuclides. While this request appears

reasonable on its face, I must look beyond appearances and
examine whether there was any rational basis for the NRC and

NDEC to differentiate between radiocactive wastes (CCN v

NRC, 17; emphases added).
With the terms of the test of the NRC's and the NDEC's actions
thus set up both by Judge Urbaum's opinion and by CCN's Complaint
as, respectively, between the skimpiest thread of rationality
("any rational basis") and a strong hint of irrationality
("arbitrary and capricious"), it is but a straw man that Judge
Urbaum hag to find in order to rule in favor of the existence of

rationality and against CCN's position. Here the Judge is back
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to taking a minimalist (i.e pro-Bazelon) position on the degree
to which he should supervise agency decision—-making, versus the
maximalist "hard-look" (i1.e. pro-Leventhal) position being urged

on him by CCN as to the prima facie unreasonableness of such a

dual <classification system for "substantially similar” s=xposurs

to extremely hazardous radionuclides.

But Judge Urbaum would have none of CCN's ‘“duration®
standards as a more reasonable test of risk and hazard than the
“concentration" standards of the NRC ¢(at 10 CFR 61.55 [19901),
which he found sufficiently "rational reasons" to rule in favor
of the NRC as having

chosen this classification system not by arbitrary and
capricious action, but by scientific reasoning that I am not

ready to overturn absent a clear showing of error (CCN v

NRC, 18; emphasis added).
What the text of Judge Urbaum's opinion, and all the other court
papers on the case at the time, do not show is that the Judge had

stoutly resisted the attempt by Lead Counsel for CCN to take the

case to trial, both in order to introduce through the discovery
process additional evidence showing such "error," and to allow
Dr. Marvin Resnikoff -- one of the leading nuclear—-physics

authorities in the United States on the duration of radionuclide

emissions -—--to complete the writeup of his most recent work on
just this subject, in time for inclusion in the record of the
case.

As it turned out, he was able to finish itAin time for

inclusion as an Affidavit in the Circuit Court of Appeals case in
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1992. But by then the terms of the argument had already been set
by Judge Urbaum's opinion at the agenda-setting District Court
level . Moreover, Lead Counsel for CCN had had to withdraw from
the case before it reached the Court of Appeals level, because of
a conflict of interest that would otherwise have developed
relative to a new position he had accepted as General Counsel for
the Departﬁent of Health and Environment in Kansas. Kansas is a
fellow member-state (along with Nebraska, Oklahoma, Arkansas, and
Louisiana) in the Central Interstate Low-Level Radiocactive Waste
Compact, about whose first—ever disposal facility this case was
principally concerned. This set of late—-blooming developments is
a good example of how time can play a significant factor in such
scientific and technological cases, particularly when the "march"
of scientific knowledge is slightly out of step with the demands
of a case being heard by a particular judge at a particular point
in time. But as Judge Urbaum made perfectly clear, he was not

prepared to overturn at that time, "absent a clear showing of

error" at that time.

This element of time is actually a theme which runs
throughout this case. For the denial of "fundamental" status by
Judge Urbaum to the right to a healthful enviromment is also
repeatedly cast in conditional terms here: it has not yet risen
to this status, as it had not yet in the Agent Orange decision by
Judge Weinstein, and as it had not yet even earlier in Gasper v.

Louisiana Stadium and Exposition District, 418 F Supp 716 (E D La

1976) . Perhaps this is the deeper meaning of Judge Urbaum's
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concluding remark in the fundamental-rights section that “a

constitutional right to a healthful environment is not, at_ this
point, ranked as fundamental” (CCN v. NRC, p. 7; emphasis added):
the "collective conscience of the general public" that he cites
(Ibid.) may just not yet have evolved to the point where it had
put enough sufficiently farseeing executives, legislators, and
jJudges in the three branches of the federal government to that
date (through the power of the ballot box, presumably) to sustain

such a verdict on the status of the new federal relationship and

the environment. And that is always the judge's prerogative and
ally when it comes to the element of time! that science,
knowledge, the state of politics, and all "the facts" are frozen
in a snapshot-like moment of time in a decision, with

second—guessing constituting a whole new snapshot in another
moment of future time, knowledge, and the political state of the

policy process.

POLITICAL CONSIDERATIONS IN SCIENCE & TECHNOLOGY CASES

This last observation in the previous section then gets
us to the heart of Judge Urbaum's unstated as well as explicit
political considerations in his own decisionmmaking in this case.
CCN's Ninth Count charged that the failure of the member states
of the Central Interstate Low-Level Radioactive Waste Compact to
ratify the LLRWPAA of 1985 voided the Compact and its Commission.
This Count was largely an attempt by Lead Counsel for CCN to

point to the unrepresentative, undemocratic, and potentially

g "
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unconstitutional nature both of the Compact system itself and of
the way 1in which Congress appeared to go about attempting to
shove this system down the throats of the states C[a position
later upheld as unconstitutional in part by the U.S. Supreme

Court in New York v United States (1992) 1. But Judge Urbaum

would countenance none of this kind of argument, agreeing both

initially (in Sec. C, p. 4 of CCN v. NRC) and later (on p. 18)

with the position of U.S. Ecology [How did this private firm get
in here again, ruling as an authority on 1its own regulated
aciivities?] and with the [seif«preserving] position of the
Compact Commission that CCN's Count Nine raised “political
questions" that the District Court lacked authority to

adjudicate.

For this position the Judge first cited Baker v. Carr,

396 U.S. 186 (1962), and then as "the most persuasive authority
against CCN's argument"” the Report of the U.S. House of
Representatives'’ Committee on Interior and Insular Affairs

entitled Granting the Consent of the Congress to the Central

Interstate Low—-Level Radiocactive Waste Compact (1985).

Essentially, the Judge felt himself caught in a major political

controversy, one whose parameters outlined to him

the impossibility of deciding without an_ initial policy
determination of a kind clearly for nonjudicial discretion;
or the impossibility of a court's undertaking independent
resolution without expressing lack of the respect due
coordinate branches of government; . .. fquoting Baker v.
Carr (1962) at 217 from CCN v NRC (1990) at S51.

In other words, it was one thing to take even a "hard look" at
agency decision—-making on the formulation of performance
Page 27 =
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standards, and quite another to take on the destruction of a
whole system Congress had devised —-— rightly or wrongly -— for

attempting to handle one of the most intractable problems of

science and technology policy of the post-World War Two era.

Moving on to the tangentially related Tenth Count by
CCN, Judge Urbaum finds no merit in the CCN claim that the NRC
and NDEC thave violated the LLRWPAA of 1985 and the NLLRWDA of
1986 by failing to adopt regulations excluding from the proposed
site militar/-related waste from the Sequoyah Fuels
nuclear—reactor fuel-production plant in Oklahoma. The Judge
determines that the relevant law to be looked to is state law,
that Nebraska has passed such a prohibiting law in 1989, and that
the rest of the Compact must rely on a “good—-faith performance"
by Oklahoma not to mix military and nonmilitary waste when it
ships it to the new facility in Nebraska. Considering that the
NRC has also granted itself the power to reclassify waste in a
"national emergency" in such a manner that almost anything could
potentially be sent to the new facility, it is no wonder that CCN

and its members were more than a little concerned about the "good

faith" of Oklahoma, and the ultimate intentions of the NRC, given
that the proposed facility in Nebraska might soon become -- if
constructed -- the only such facility in the whole United States,
should the owners and operators of the Barnwell, South Carolina,

facility choose to close that one down at last. Stating that

“CCN has shown me no facts or reasons to believe that O0Oklahoma

will not abide by the provisions of the compact," Judge Urbaum
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plays the innocent here and really does not come to grips in his
opinion with the realities of disagreement, noncooperation, and
outright deception which have become the norm rather than the
exception among the states and the federal government since 1979
in the field of low—level radiocactive waste disposal (see

Appendix A, page 31, below).

CONCLUSIONS

There are two very different but highly interrelated

things going on in this case, and our ability to understand them

simultaneously by means of a case study gives an important

perspective on the work of the courts, as well as on the
evolution of the law, in our society. For CCN's Lead Counsel and
his staff, the purpose of the case was to put non—-natural

radiation on trial in Nebraska, a purpose shared and supported by
many people both in Nebraska and nationwide in the environmental
movement . This purpose was basically detected and immediately
thwarted by Judge Urbaum even before he began writing his
opinion. Since this was a Motion to Dismiss, the law required
the Court to take the facts as alleged by Plaintiffs to be true.
But, from the outset, Judge Urbaum did not even do this,
preferring to challenge the facts in his Motion to Dismiss
opinion without allowing the case to go to trial (and thus
precluding a discovery process which certainly would have

established further facts), or even to go to a hearing (where all

factual matters would be up for challenge and proof). By then
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going on to deny "fundamental" status at the very start of his

opinion to CCN's claim of a fundamental right to a healthful
environment, the Judge set up the grounds for existing federal
and state performance standards to need to pass only the weakest
of rationality tests (rather than the much stronger tests needed
to be met under "fundamental-rights" status), thereby undermining

the rest of CCN's case.

As an immediate judicial strategy, this approach met
the challenge of the envirommental—-activist positions clearly

intended in the arguments of CCN, at least through another legal

round in the Circuit Court of Appeals two years later [CCN_ v.

NRC, 970 F 2d 421 (8th Cir 1992)]. Here Judge Urbaum's decisions
to dismiss various Counts in CCN's Complaint were all affirmed,
and his finding of jurisdiction even to consider CCN's statutory
challenges to certain NRC regulations was, moreover, reversed.
But this may not be the last we hear of this case, for the U.S.
Supreme Court has laid down some formidable new markers on the
ctonstitutionality of at least the take-title provisions of the

LLRWPAA of 1985, and the Compact system as a whole 1is coming

under increasing challenge, noncooperation, and criticism as a
classic example of a failed federalism in all its incarnations.
No new low—level radiocactive waste facilities are being opened,
or even begun to be constructed, and the only existing one still
open —— in Barnwell, South Carolina —— is now charging ten times
what it used to to receive any additional low—level radiocactive

waste from the other states (see the Page One article by Robert
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Reinhold in The New York Times of December 28, 1992, entitled

“States, Failing to Cooperate, Head for Crisis Over Low-Level

Nuclear Waste" included as Appendix A below).

This case study has illustrated for a key issue
sub—area both how complex the legislative history behind an
intractable problem can be, and how acrimonious the application
of three generations of federalism models can become in the law
and in the public-policy process, when the fundamental issue is a
life-threatening one. But this case study has also illustrated
how within the more general area of health-safety and
environmental risk regulation a virtwal revolution in law and
public policy is brewing over responsibility for, and acceptable
solutions to, the environmental consequences of half a century of
mounting hazardous-substance risk-sharing. With issues at stake
which immediately put the discussion on a life-and-death level,
it 1s only to bg expected that ever—-increasingly the arguments
and demands being made by threatened citizens will take on a
rights-and-duties philosophical hue. For the citizen of the
immediate future will be driven to a fuller consciousness of

risks and a more militant participation in the law and policy

process itself, by the perception of multiple threats to his or
her very existence -— as well as to the existence of future
Jenerations. So driven, this citizen will be in no mood to take

1t i

no for an answer to demands for equity and life protection put

to elected representatives in our state and federal governments.
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Subpart D—Technical Requirements
for Land Disposal Facilities

§61.50 Disposal site suitability require-
ments for land disposal.

(a) Disposal site suitability for near-
surface disposal.

(1) The purpose of this section is to
specify the minimum characteristics a
disposal site must have to be accepta-
ble for use as a near-surface disposal
facility. The primary emphasis in dis-
posal site suitability is given to isola-
tion of wastes, a matter having long-
term impacts, and to disposal site fea-
tures that ensure that the long-term
performance objectives of subpart C of
this part are met, as opposed to short-
term convenience or benefits.

(2) The disposal site shall be capable
of being characterized, modeled, ana-
lyzed and monitored.

(3) Within the region or state where
the facility is to be located, a disposal
site should be selected so that project-
ed population growth and future de-
velopments are not likely to affect the
ability of the disposal facility to meet
the performance objectives of subpart
C of this part.

(4) Areas must be avoided having
known natural resources which, if ex-
ploited, would result in failure to meet
the performance objectives of subpart
C of this part.

(5) The disposal site must be gener-
ally well drained and free of areas of
flooding or frequent ponding. Waste
disposal shall not take place in a 100-
vear flood plain, coastal high-hazard
area or wetland, as defined in Execu-
tive Order 11988, “Floodplain Manage-
ment Guidelines.”

(6) Upstream drainage areas must be
minimized to decrease the amount of
runoff which could erode or inundate
waste disposal units.

(7) The disposal site must provide
sufficient depth to the water table
that ground water intrusion, perennial
or otherwise, into the waste will not
occur. The Commission will consider
an exception to this requirement to
allow disposal below the water table if
it can be conclusively shown that dis-
posal site characteristics will result in
molecular diffusion being the pre-
dominant means of radionuclide move-

140

i e
RTRR T et A S

- GG - -

.. T Mo -

P

a @, &

Ry X

v

2
il

o o Eatonig

i
-ail; &

2
3

o .

- 1y

Nuclear Regula._y Commission

ment and the rate of movement will
result in the performance objectives of
subpart C of this part being met. In no
case will waste disposal be permitted
in the zone of fluctuation of the water
ble.

t:’3'(8) The hydrogeologic unit used for
disposal shall not discharge ground
water to the surface within the dispos-
al site.

(9) Areas must be avoided where tec-
tonic processes such as faulting, fold-
ing, seismic activity, or vulcanism may
occur with such frequency and extent
to significantly affect the ablility of
the disposal site to meet the perform-
ance objectives of subpart C of this
part, or may preclude defensible mod-
eling and prediction of long-term im-
pacts.

(10) Areas must be avoided where
surface geologic processes such as
mass wasting, erosion, slumping, lands-
liding, or weathering occur with such
frequency and extent to significantly
affect the ability of the disposal site to
meet the performance objectives of
subpart C of this part, or may pre-
clude defensible modeling and predic-
tion of long-term impacts.

(11) The disposal site must not be lo-
cated where nearby facilities or activi-
ties could adversely impact the ability
of the site to meet the performance
objectives of subpart C of this part or
significantly mask the environmental
monitoring program.

(b) Disposal site suitability require-
ments for land disposal other than
near-surface (reserved).

§61.51 Disposal site design for land dis-
posal.

(a) Disposal site design for near-sur-
face disposal.

(1) Site design features must be di-
rected toward long-term isolation and
avoidance of the need for continuing
active maintenance after site closure.

(2) The disposal site design and oper-
ation must be compatible with the dis-
posal site closure and stabilization
plan and lead to disposal site closure
that provides reasonable assurance
that the performance objectives of
subpart C of this part will be met.

(3) The disposal site must be de-
signed to complement and improve,
where appropriate, the ability of the
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appropriate authority of the state of Nebraska issues a license or

permit for the operation of a low-level radioactive waste disposal which is at a site that meets the criteria of 10
Jacility in the state of Nebraska hwhich is accessible fo the members . : .
§ il . CFR 61.50 (a)(5) and all other applicable criteria \
of the central interstate low-level radioactive waste compact, and its and (‘\‘\(/
i

publication in the statute book. !
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