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MINUTES OF THE HOUSE COMMITTEE ON FINANCIAL INSTITUTIONS AND INSURANCE.
The meeting was called to order by Chairperson William Bryant at 3:30 p.m. on February 8, 1993 in Room

527-S of the Capitol.

All members were present except:

Committee staff present: William Wolff, Legislative Research Department
Bruce Kinzie, Revisor of Statutes
Nikki Feuerborn, Committee Secretary

Conferees appearing before the committee:
Representative Tom Bruns
Bob Williams, Pharmacists Association
Peter Stern, Prescription Network of Kansas
Gary Coleman, Pharmacist
Charles R. Henderson, Consumer
Bill Sneed, HIAA
Dave Charay, Health Care Commission
Clifford Berman, Caremark Inc’s Prescription Service Division
John Ensley, Medco Containment Services, Inc.
Debbie Origer, Kansas Managed Health Care
Harry Spring, Humana
Jim Schwartz, Ks Employers Coalition on Health

Hearing on HB 2117: Freedom of choice of pharmacy under health care insurance

Representative Tom Bruns stated in his testimony that the purpose of the proposed legislation which has
already been passed in 20 states is to ensure the continuation of one of the most important aspects of medical
care--the relationship between a pharmacist and the patients he fills prescriptions for. One of the key elements
of pharmacy is counseling regarding side effects of the medication, explaining the doctor’s orders, and
advising the patient of possible reactions due to the interaction of other medications he is taking or dietary
restrictions. Under mandated pharmacy coverage, only emergency medicine ma be obtained from a
community pharmacy. Maintenance drugs would not appear in the records of the community pharmacy and
many times the interaction of these with emergency drugs such as antibiotics can prove fatal. Open panels
which means opening up contacts and not contracting exclusively with a finite group, allows an unrestrictive
and competitive marketplace. Closed panels restrict competition and have a detrimental effect on rural
communities and create monopolies (Attachment 1).

Bob Williams, Executive Director of the Kansas Pharmacists Association, described the bill as pro consumer
and would prevent prescription plans from interfering with a beneficiary’s selection of a pharmacy provider if
that pharmacy elects to participate under the same terms and conditions of the policy or contractual
arrangement. The bill would also prevent the plan from penalizing the consumer with a higher co-payment or
deductible regardless of the provider selected by the beneficiary (Attachment 2).

Mr. Williams also presented two signed petitions supporting the “Freedom of Choice” statewide campaign
which would allow the purchase of any prescribed medication at any pharmacy the customer chooses
(Attachment 3).

Written testimony from Mike Pflughoeft, R.Ph., was received (Attachment 4).

Peter Stern, Executive Director of a prescription benefit management and administration company known as
Prescription Network of Kansas (PNK), described an alternative view of pharmacy provider network
arrangements and options that can maintain cost containment as an essential element of health plan design and
can also maintain ample access for members of a health plan (Attachment 5)

Gary Coleman, practicing pharmacist in Topeka and Past President of the Kansas Pharmacy Service stated
Corporation, stated that HB 2117 is critical to the continued and improved performance to provide proper

Unless specifically noted, the individnal remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported herein have not been submitted to the individuals 1
appearing before the committee for editing or corrections.
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communication and medication counseling to patients and their families (Attachment 6). The establishment of
the bill would empower the citizens of Kansas as beneficiaries to select the pharmacy of their choice provided
that the pharmacy elects to participate as a provider under the same terms and conditions of the policy or
contractual arrangement.

Charles R. Henderson, Lawrence, appeared as a consumer who has been informed by his health insurance
plan that his pharmacy for more than 20 years has been denied entry into the new Retail Pharmacy Program
adopted by his insurance company_(Attachment 7).

Bill Sneed, representing Health Insurance Association of America, explained that the bill would require a new
mandated service thus requiring a fiscal impact report according to current statute so that the Legislature may
fully evaluate any social benefit versus social cost for such mandates (Attachment 8). The bill would only
affect 50 to 60% of the programs found within the state. Inasmuch as Kansas cannot dictate terms to qualified
plans exempted under federal law, this law will only affect those insurers doing business in the state and will
not affect self-insuring programs. This would force those Kansas citizens utilizing an insured plan to pay
higher pharmaceutical costs. The bill would have an adverse effect on costs and will disallow the current
public benefit generated from existing cost-saving arrangements.

Dave Charay, Health Benefits Administrator of the Kansas State Employees Health Care Commission, stated
that the bill would eliminate the option of pharmacy networks through which in-state as well as out-of-state
insurers that contract with the agency could control the cost and quality of services provided to State of Kansas
active and former employees (Attachment 9). The bill defeats the idea of managed care and the ability to
negotiate future contracts containing attractive discounts would be severely compromised by its passage.

Clifford Berman, Director of Professional Services with Prescription Service Division of Caremark, Inc.,
explained their opposition to the bill: a) would encourage higher cost prescriptive care; b) actually denies
consumers their freedom of choice (Attachment 10).

John Ensley appeared as a representative of Medco Containment Services, Inc., which is the nation’s largest
mail-service pharmacy. The bill would regulate competition in the health care marketplace. The bill would
force prescription drug programs to allow any licensed pharmacy to participate in the program,
notwithstanding that the pharmacy did not compete in the bidding process. If passed, the bill would reduce
competition, raise health care costs and ultimately restrict consumer choice without any public benefit
(Attachment 11).

Deborah Origer, Executive Director of Principal Health Care of Kansas City, appeared on behalf of the
Governmental Affairs Committee of the Kansas Managed Care Association. The passage of the bill would
hamper HMO operations and marketability. This type of mandate will result in a higher percentage of each
health care dollar being spent on administrative costs, in that tracking claims and enforcement of plan protocols
becomes more complicated with the addition of each additional provider. HMO’s lose their bargaining power
to negotiate the best possible discounts as they can no longer guarantee the same amount of business to each
participating pharmacy (Attachment 12).

Harry Spring, Humana Prime Health, stated their company operates 10 wholly-owned pharmacies as a part of
its network of services. He described their ability to control costs and quality by using this method. This
legislation only addresses any insurance company’s, or any employer group’s (that purchase a drug benefit),
ability to direct business in return for a lower cost from the provider. This legislation would take away
Humana’s ability to negotiate for business as well as increase the administrative costs in dealing with an
increased number of pharmacies regarding customer service, and communicating policies and procedures
regarding administering the drug benefit (Attachment 13).

Jim Schwartz, consulting director for the Kansas Employer Coalition on Health, defined managed competition
as a well-managed network of providers who will compete for patronage on the basis of price and quality of
services. Such competition relies on contracts between providers and clients, offering firm prices in return for
some volume of business. This bill would damage this practice (Attachment 14).

Jim DeHoff, AFL-CIO, stated that the passage of this bill would result in an increase to consumers because
the incentive for pharmacies to negotiate will be taken away (Attachment 15). Every pharmacy has a right to
contract with the groups listed in HB 2117 and offer them the best deal they can, at the time the contracts come
up for renewal.

The Committee requested acturarial information regarding costs of pharmaceutical services in states which
have adopted the bill and those who use the plan used by Kansas at this time. It was noted that the large
contracts used by the managed care organizations are sent out of state rather than using organizations within
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the state being invited to bid.

Representative Helgerson moved that the minutes of February 2 and 3, 1993, be approved. Motion was
seconded by Representative Cox. Motion carried.

The next meeting is scheduled for February 9, 1993.
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STATE OF KANSAS

TOM BRUNS (Aﬁ}}; COMMITTEE ASSIGNMENTS
REPRESENTATIVE, 35TH DISTRICT “,‘ MEMBER: COMMERCIAL & FINANCIAL INSTITUTIONS
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(913) 287-1272 REPRESENTATIVES

, Committee on
Financial Institutions and Insurance
Rep. William M. Bryant, DVM Chairman

There is danger in medication cost-controls. Everyone 1is
concerned about rising health care costs. It is a mistake
to embrace proposals that focus solely on cutting cost
without considering their potential effects on patient care.

Open panel contracts do not increase pharmacy costs. An
actual cost study by the Wisconsin Pharmacist Ass. (Wisconsin
has a "Pharmacy - Freedom of Choice"), showed that
professional fees, whether open panel or closed panel are
nearly the same:

Open panel - $2.97

Closed panel - $3.01

(Source: NARD Journal - 1990)

Of the 5 billion dollars spent on health care in this
country, 40% is for Hospitals; 20% for Doctors; and 5% for
pharmaceuticals. A pretty small piece of the pie, but very
significant to the uninsured.

The Insurance Industry claims that an open panel eliminates
competition--rather ironic coming from a business that 1is
notoriously exempt from the rigors of the market place.
Rather than eliminate competition, open panels foster
competition, ie., with everyone open for business--is this
not "Competition"? On the contrary--closed panels will
eventually result in monopoly.

Increase Administration Costs? Another fallacy with
electronic claim transmission, and the pharmacists paying
10 to 15 cents for each prescription processed.

Cost cutting? If the insurance companies were truly
interested in costs, they should turn to the drug companies.
Possibilities exist, such as:

1 Formulary-similar to what hospitals have used
for years. Only the "brands" listed would be paid for.
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Page 2
Testimony
Tom Bruns

2. Generic Drugs--explaining when policies are sold
that generics must be used, not ripping the pharmacies off
later when they are not.

3. Medicaid style rebates from drug companies. When
their products are dispensed to a medicaid patient - the
state 1is reimbursed the difference between what the state
paid out and the lowest price that drug company charges
anyone else. Med-Cal (California Medicaid) expects to

receive $103 million in drug rebates in fiscal year 1992-
1993.

4, Eliminate discriminatory pricing given preferred
competitors. (See Attachment I) No only would this create
a level playing field--but it would help the "“uninsured"
immensely.

2 7 /



'NARD NEWSLE

August 15,1992 /2

The NARD testimony noted that previous congressional efforts to gather information to assess
the impact of the equal access law have been frustrated, but “now it will be available for the sub-
committee and others. Thus, any allegations about pricing based on anecdotal information, half-

truths, pseudo-facts, wishful thinking, or outright distortions by opponents of equal access to fair
pricing should be readily disregarded.”

NARD Details Scope of Discriminatory Pricing, Profiteering

As part of its extensive testimony before the House Energy and Commerce Subcommittee on
Health and the Environment on the Medicaid equal access law, NARD shared startling data with
lawmakers on the scope of discriminatory pricing enjoyed by preferred competitors in the prescrip-

tion drug marketplace, as well as some of the markups on these products. July 1992 invoices
obtained by NARD for identical

products sold at the same volume | Mail Order Discriminatory Pricing
on the same day to a retail pharma-
cy and to a mail order pharmacy | Produt Awp Moll Order Price - Discount off AWP
revealed, in one case, a product | AerobidInhaler System $40.79 $2.58 93.67%
that carries an AWP of $309.59, but | Albuterol Sol., 3ml $31.19 $12.81 58.93%
the mail order pharmacy paid only | AupentSol, 2.5ml $37.43 $3.17 14.05%
$18.59. On average, the mail order | Atovent MDI Inhaler $24.89 $21.39 14.06%
pharmacy prices were nearly 48 | Amacort Inhaler §34.95 $28.84 17.48%
percent off AWP. Kaon C-10 Tab., 750mg $22.31 S18.41 17.48%
Hospitals enjoy even larger price | M.IE5 Conc. $34.00 $9.79 .21%
breaks, NARD testified, and mark | Llevothroid Tob., 300meq $227.45 $21.63 90.49%
up the drugs far in excess of retail | Nitrol Oint., 2% $9.03 $7.45 17.50%
prices. NARD's testimony noted | Provenfil Inhaler $20.35 $12.54 38.38%
that during one study, “it was deter- Proventil Inhaler Ref. $18.76 S11.54 38.38%
mined that hospitals were actually | TheoDurSATob, 300mg  $124.14 $58.28 53.05%
billing private citizens and third- | TheoDur Sprink. Cop. 200mg ~ $20.87 $9.80 53.04%
party payers, including Medicare | Thyid Tob., 3gr $243.24 $20.09 91.74%
and Medicaid, three to five times | Thomolate+Nebulizer S21.74 $2.63 - 90.52%
the retail charge for prescription | Voleenase A/Q Nasal Spr. $28.62 $17.62 38.43%
drugs to the general public.” Vanceril Inhaler $26.51 $16.32 38.44%
A 1991 invoice from a Michigan | Ventolin Inhaler $20.35 S17.49 14.05%
hospital obtained by NARD and | IntolNebulizer Amp. $79.84 $68.63 14.04%
provided as evidence to the sub- | BancpHC Cop $309.59 $18.59 94.00%
committee showed an extreme price | Source: Mckesson invoices Average  47.95%
differential of $42.12 for the cost of

the drug to a retail pharmacy, while the hospital paid only 36 cents. “With such incredibly low
acquisition costs, preferred purchasers such as hospitals could absorb cost increases well in
excess of 100 or 200 percent and their pharmacies would still retain their well-earned reputations
as hospital profit centers,” said NARD. “Interestingly, those who object to the fundamental fair-

NARD Newsletter (ISSN 0162-1602) is published twice monthly except for a single issue in January by NARD, 205 Daingerfield
Road, Alexandria, VA 22314. 703-683-8200, fax 703-683-3619. © 1992 NARD. Editor: Robert D. Appel. Second class postage
paid at Alexandria, VA and additional mailing offices. Postmaster: Send address changes to NARD Newsletter, 205 Daingerfield
Road, Alexandria, VA 22314. Single copies: $4.50, domestic; $6.50, foreign. Annual membership dues: $130, which includes $10
allocated annually to the NARD Newsletter. Nonmember annual subscription rates: $50, domestic; $70, foreign. None of the con-
tents of this publication may be reproduced without prior written permission. NARD® and logos are proprietary marks of NARD,
the national association representing independent retail pharmacy. Ask Your Family Pharmacisi® is a registered service mark of
NARD. Contributions and gifts to NARD are not deductible as charitable contributions for federal tax purposes.
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HOUSE COMMITTEE ON
FINANCIAL INSTITUTIONS AND INSURANCE
REP. WILLIAM BRYANT, CHAIRMAN
HOUSE BILL 2117

20

This is not a unique bill. It has already been passed into law in ﬂ{/é states.
The purpose of this Bill is to ensure the continuation of one of the most important
aspects of medical care - the relationship between a Pharmacist and the patients
he fills prescriptions for. Each patient is an individual with an individual problem.
Fach patient is unique and the illness each patient has, and the medication the
doctor has prescribed, are the most important things on the patient's mind. That
patient has a right to know about the medications. Not only the first time they are
prescribed, but any subsequent time there are questions:

Over the counter medications.

Drug interactions.

Drug reactions they have.

Drug reactions they read about.

Drug reactions they heard about, and

of course the always asked aiter a few days, "could this new
medicine have caused me to gain weight?"

n gee T8 o oo

The key element in Pharmacy care; counseling with the patient.
Community pharmacists provide a crucial service for Kansans, especially in rural
communities. Community pharmacists can counsel patients as to:

*side effects of the medications,

*explain the doctor's orders,

*keep a profile of other medications the patient is taking and dietary
restrictions that can cause adverse reactions.

The recent episode of the reactions of Seldane with an antibiotic and an
antifungal is a case in point. The community pharmacist would be better able to
interrupt and/or stop such a dosage regimen. According to studies, 125,000
people die each year because the patients do not take, or improperly take,
prescribed medications. In addition, community pharmacists can save money in
direct medical costs for each prescription dispensed.

’/wf//



When a patient has mandated pharmacy coverage, only emergency
medicine may be obtained from a community pharmacist. Seldane, is often
prescribed on a long term basis, therefore a "maintenance drug”. Should this
patient, with no record of Seldane usage on record with her community
pharmacy, the prescribing and therefore "emergency coverage” of Erythromycin
or an Antifungal drug, would not appear on the interaction screen. The results
are definite and several deaths have occurred because of this very drug
interaction.

Open panels, that is opening up contracts and not contracting exclusively
with a finite group, allows an unrestrictive and competitive marketplace. Closed
panels restrict competition and have a detrimental effect on rural communities
and create monopolies.

House Bill #2117 ensures freedom of choice for Kansans in selecting
pharmacies in their communities and promotes quality pharmacy care with a
personal touch.



TESTIMONY
HB-2117

HOUSE COMMITTEE ON FINANCIAL INSTITUTIONS AND INSURANCE
February 8, 1993

Thank you Chairman Bryant for this opportunity to address the committee.
My name is Bob Williams, I am the Executive Director of the Kansas Pharmacists
Association. I am appearing before the Committee this afternoon in support of HB-
2117.

HB 2117 is a pro consumer bill that would prevent prescription plans from

interfering with a beneficiary’s selection of a pharmacy provider, if that pharmacy

elects to participate as a provider under the same terms and conditions of the policy

or contractual arrangement.

The bill would also prevent the plan from penalizing the consumer with a
higher co-payment or deductible regardless of the provider selected by the
beneficiary.

The pharmacy community is dedicated to cost savings and competition. One
only has to look at the advertising section of a newspaper on any given day to see
the competitive nature of the pharmacy profession. Pharmacists have also been
procompetitive by forming volume purchasing groups and have taken a leadership
role in the formation of drug utilization review programs which have the potential to

save millions of dollars.



According to an article which appeared in the September 16, 1992 issue of the
New York Times Health, each year studies indicate that 125,000 people with treatable
ailments die simply because they did not take prescribed medications properly. Thé
article further indicates that noncompliance is costing this country $15 billion a year
in direct medical costs, lost wages and productivity. Much of the noncompliance
problem could be avoided by the utilization of community pharmacies.

Pharmacists provide essential health care services to their patients by
reviewing prescriptions prior to dispensing, maintaining paﬁe;xt profiles, advising
patients on proper drug utilization, and counseling patients in the interaction
between a prescribed drug and nonprescription medication. Exclusive contracts,
based on excessive volume created only by economic pressures and limited access to
pharmacy services, reduces the opportunity for meaningful face-to-face interaction in
pharmacist-patient relationships.

Opponents to HB 2117 would have you believe that they need to enter into
these exclusive provider contracts in order to control health care costs. Furthermore
they would have you believe that this form of "managed competition" is THE answer
to controlling health care costs. According to the Januax;y 1986, Vol. 39, issue of the
Vanderbilt Law,

"“The ability of third party payors to impose uneconomical terms on . . .

pharmacies results from two factors: first, the economic power of the group

purchasers (usually large insurance carriers), combined with their natural

desire to reduce costs; and second, the weak bargaining power of . . .

pharmacists, who are precluded by the antitrust laws from joining together to



bargain collectively. As a result the . . . pharmacist confronts the business
dilemma of either acceding to an unprofitable third party agreement or losing

a significant amount of new and existing patronage.

". .. pharmacists who enter third party payor agreements often attempt to
negate the resulting economic loss by charging higher prices to uninsured
patient-purchasers. The burden falls heavily upon uninsured patient-
purchasers who do not have insurance coverage, including the non-Medicaid
poor. Rather than reduce consumer drug prices generally, third party
programs shift cost to the uninsured public. To the extent these programs are
uneconomical to . . . pharmacists, they have contributed to a reduction in the
number of . . . pharmacies. Because pharmacies, particularly in rural or lower
income areas, often provide the only readily accessible source of health care

counseling, this result has substantial adverse societal impacts."

With third party prescriptions representing only 35.6% of total prescription
sales in the west north central states’, that means the femaining 64.4% of us without
third party coverage for prescription drugs are footing the bill. Certainly these
"managed monopolies" are not the answer and threaten pharmacies cost savings
ability. Both the Kansas Commission on the Future of Health Care and the Joint
Legislative Committee on Health Care Decisions for the 90’s have been conducting

hearings regarding the lack of health care services in rural Kansas communities.

Rural hospitals are closing, physicians are not locating in rural communities and now
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these "managed monopolies" are threatening the existence of rural community
pharmacies.

The opponents to HB-2117 would also have you believe that HB-2117 would
be preempted by the ERISA Act (Employee Retirement Income Security Act). The
ERISA Act was intended as either a tax or employee protection measure. ERISA was
not passed for the purpose of allowing insurance companies and employers to
"blackball"' certain pharmacists. The Act was never intended to promote anti-
competitive programs, nor was it created to allow insurance companies to create
monopolies. On the contrary, it was passed to help protect employees. HB-2117 in
no way interferes or conflicts with federal statutes and, in fact, supports and
encourages the spirit of ERISA, that being to protect workers from being denied
access to medical and/or pharmaceutical services, as well as to assure those
individuals the opportunity to select pharmaceutical providers of their choice. In
those states where similar legislation has been adopted, we are unaware of any
lawsuit directly related to violations of the ERISA Act.

Additionally, we are aware that the Health Insurance Association of America
(HIAA) commissioned the Wyatt Company to conduct a study entitled "Cost Analysis
of Three State Mandates to Regulate the Provision of Prescription Drug Benefits"
where the Wyatt Company’s goal was to illustrate the detrimental effects of
legislation such as HB-2117. I have attached to my testimony an article published by
the National Association of Retail Druggists which points out a number of flaws in
the Wyatt study. We also find it curious that the insurance industry points its finger

at pharmacy for increasing prescription drug costs when, in fact, a study by the



National Association of Chain Drug Stores showed that, on the average, it costs $1.25
more to dispense a third party prescription than a private pay prescription.

In conclusion I would like to say that 20 plus states have passed similar
procompetitive legislation. The experimentation in the last decade with restricted
networks, exclusive networks, discriminatory or mandatory mail order drug
programs--all sacrifice consumer access, the cornerstone of competition, in an illusory
pursuit of cost savings. Patients have become so complacent about taking their
medication that it is costing this country $15 billion annually and pharmacists are
forced to raise prices to private pay patients because they are not allowed to
participate in monopolistic insurance programs. As we rapidly move towards health
care and insurance reform we must begin to put people back into the equation and
begin to think about what we are doing to them.

Thank you.

*Lilly Digest 1992 a summary of the 1991 operations of 1,294 independent community
pharmacies. Eli Lilly & Company, Lilly Corporate Center, Indianapolis, IN 46285.



The following states have passed health care provider consumer access laws:

Arkansas .
Conpecticut ﬁzx ;eI:Sn;}I,) shire
glond? North Dakota
Louisiar OKlahoma
Main;ana Rhode Island
Maryland South Dakota

yan Tennessee
Montana Texas

Columbia C,Drug

R. E. LAYTON, JR. OWNER
(316)251-1150 | 131 West 8th /| COFFEYVILLE, KANSAS 67337

Jan. 30, 1993

Kansas Pharmacists Assn.
1308 W 10th
Topeka, Ks. 66604

Dear Mr. Williams:

I want to express my disappointment upon seeing peoplef
of our city lose their freedom of choice.

This I thought was the cornerstone of Pharmacy that
our patients whould always have the right to have
prescriptions filled whereever they cnoose. :

we nave one 1lnaustry and the regeral employeees that
now must go to the national name chains for service.
I lost a post office employee that had been our
customer for ten years.

It seem this a basic right that people should not
lose.

ry -

R.E. Layton



Cost Savings

Switching drugs to over-the-
counter status saves
healthcare dollars

Modifications in the Food and Drug Administration’s
(FDA) regulatory system could expedite the switching of
prescription drugs to over-the-counter (OTC) status,
saving money and enhancing the self-medication
movement.

The “Rx-10-OTC switch” started long before the FDA
began its OTC Drug Review Program in 1972, which was
anticipated to increase the number of medications available
without a prescription. Although the switching of prescrip-
tion drugs to OTC status continues abroad, the trend has
slowed recently in the United States (see Table).

Self medication is one of the most common and least
costly components of the health care system. In 60% of the
cases, Americans treat their ailments without professional
help and often with OTC products, which represent less than
two cents of the health care dollar.

According to one study, if consumers saw a physician
rather than using an OTC product just 2% of the time, it
would result in 300 million additional office visits each year
— more than a 60% increase.

Moving from prescription to nonprescription status can
result in substantial cost savings; in the first two years after
hydrocortisone 0.5% was available without a prescription,
American consumers saved $600 million. Twelve switches
of cough/cold medicationsto OTC status saves the healthcare
system $750 million each year, according to Professor Peter
Temin of the Massachusetts Institute of Technology.
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Pharmacist screening for
prescription problems saves

+$2.32 per prescription

Community pharmacists who screened for and corrected
prescription problems saved an average of $2.32 in direct
medical care costs for each prescription dispensed and
$123 each time the pharmacist corrected a problem,
according to a Purdue University study.

Catching prescriber errors, pointing out drug interac-
tions, and answering patients’ questions are examples of
interventions performed.

Omission errors — such as inadequate specification of
dosage form or strength, or ordering dosage forms or strengths
not available — accounted for 45.6% of the problems
identified. Wrong doses or dosage regimens, and other
errors of commission accounted for 36.4% of the problems.
The third largest category of problems identified by pharma-
cists was drug interactions (7.6%). Addressing patients’
concerns about therapy represented the largest single cat-
egory in the remaining 10.2% of the problems.

The study concluded that “extra-distributive, cognitive
activities” performed by community pharmacists have sub-
stantial economic value, and incentives should be created
“0 encourage and reward pharmacists who consistently
perform such services.”

Anon. Study finds pharmacists lower total health costs.
American Druggist. April 1991: p. 14. .
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In Brief...

Where Little TPAs
Come From

Ever wonder just who third-
party health administrators are,
where they come from, and how
they've gotten to be experts on
such things as pharmacy reim-
bursement? According to Fred
Hunt, president of the Society of
Professional Benefits Managers,
very few people wake up one
mormmning and decide to become
TPAs. "Rather," he says, "it's a
business you tend to grow into.
Most new TPAs were old insur-
ance agents, brokers, or mem-
bers of the group department of
an insurance company. They
become TPAs on the day when
they approach a big client with a
50 percent premium increase
and the client says, 'No way!
Either get me a better deal or I'm
getting a new agent!" As he's

_recovering from the shock, the

agent starts thinking about all
this self-funding stuff. So he
hangs out a TPA shingle, takes
on claims processing, organizes
provider networks (like pharma-
cists), negotiates rates, and then
comes back to his client with a

‘better deal.”

Most surprisingly, the TPA
business has never been better.
"Our members say they are
incredibly busy," says Hunt,
“with old business and especially
with new business. In the nine

" years I've been with the society,

we've grown 900 percent—and
those are new TPAs bringing in
new business."”

Continued on page 3

Open Pénel Contracts Do th ©
Increase Pharmacy Costs -

popular truism among insurers, HMOs, and other third-party

payors is that closed-panel provider contracts save money. Low
unit reimbursements can be negotiated if volume can be guaranteed.
By contracting exclusively with a finite group, volume can be guaran-
teed. But, say insurers, if contracts can be opened up, the volume
lever goes away and unit reimbursement goes back up.

Sounds logical, but is it true? The Wisconsin Pharmacists Associ-
ation decided to test the alleged truism empirically; it's ideally situated
to do so since Wisconsin has had an open panel law for several years.
The study measured pharmacy costs in a six-state area, using Wiscon-
sin as the control state.

The study's major finding stands the truism on its head. In terms
of professional fees, the average for all plans, whether open or closed,
is virtually identical. In fact, it's slightly lower for open panel plans, at
$2.97: closed panels average a fee of $3.01. Significantly, the open
panel fees start out quite a bit higher than the closed panel fees, $3.19
for open vs. $2.71 for closed. This finding supports pharmacy's long-
held position that the best mechanism for controlling costs is an unre-
stricted, highly competitive marketplace. Where the market is allowed
to operate, costs come down. Where competition is eliminated—that is,
in closed panel plans—costs creep upward.

DI O

Consumer Resistance to Managed Care

A poll of Jeading health care journalists conducted by Scott-Levin Asso-
clates of Newtown, Pennsylvania suggests growing consumer disaffec-
tion against access constraints and managed care cost-cutting
approaches. The poll quotes Glenn Ruffenbach of The Wall Street Jour-
nal as saying, "As third-party mediation of doctor-patient relationships
becomes more common, people are going to realize how much of a Big
Brother is in there, and they are not going to be happy about it."

William Boyles, editor of Health Market Survey, says the term
"managed care" has taken on a negative connotation, while Russell
Jackson, editor of Managed Care Outlook, predicts a "coming outcry
from public dissatisfaction with the constraints of managed care.”
Both journalists, however, believe that managed care is inevitable.

Perhaps the most negative view of public perception was voiced by
Newsweek columnist Jane Bryant Quinn, who says consumer resis-
tance is growing to the cost-cutting approaches favored by HMOs and
PPOs. In addition, Quinn detects a growing fear among enrollees that
"the plans want them only when they are well, but that the plans may
fail to provide sufficient health care just when it's needed.”

Third-Party Rx ™ 1s published monthly by NARD, 205 Datngerficld Road, Alexandria, VA 22314, 703-683-8200, Editortal officea: 22 49th St., Weehawken, NJ 07087. © 1990 NARD.

Editor, Robert McCarthy. Sccond class postage pending at Alexandria, VA and additona) mashing offices. Subscrtpton rates: NARD members, 325 per year;
Year; forcign, $70 per year. None of Lhe contents may be reproduced without prior written permiss

$50 per
ton. NARD® and Jogos are proprictary marks of NARD, the national assoctation repres * " =7

scnting tndependent retal pharmacy. Contrfbutions and gis 1o NARD are not deductible as charitable contributions for federal tax purposcs. Pestmaster: Send address changes lo
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| The card that failed

! South Carolina Rx program

¥ for state employees and retir-

. ees has highlighted what could

.| : happen with plastic card programs.

-When compared with indemnity
coverage for drugs, plastic cards

-|.”'tend to increase patients’ use of

. pharmaceuticals,
Under the old indemnity system,
_ state employees and retirees paid
up front for their drugs and filed
. claims with Blue Cross and Blue

| .Shield. The covered beneficiaries

averaged six prescriptions yearly,
"said Robert Burnside Jr., executive
director of the South Carolina
Pharmaceutical Association.
Enter card plan: In January
1989, however, the state institut-
-+ ed a plastic card program with a
. co-pay of $4 for generic drugs and

|- $7 for brand-name medications.
|, There was no drug formulary or

.~ drug utilization review. ;
SCPhA warned that the card

|- plan would increase Rx use, but

the state chose to brush aside the

-] . caution, hoping the plan would be
“.|="revenue neutral”—that is, cost

| by doubling Rxuse ~_

no more than the old pro-
gram. “We told them that
was pie-in-the-sky, but they
didn’t believe us,” said Burn-
side.

By September, it became ob-
vious that SCPhA was right.
Prescription drug use was soar-
ing to an estimated 12 to 14
Rxs per covered person for
the year. This resulted
in a projected $10 mil-
lion shortfall in the pro-
gram, to rise to $15
million in 1990.

“Beneficiaries felt
that the plastic card
was like a credit
card—that for $7 they could get
anything they wanted,” said
Burnside. Also, the state had cut
back on other health-care benefits
for the employees, increased de-
ductibles, and granted only mini-
mal salary raises. “So I think that
in the back of a lot of employees’
minds was the idea, ‘This is the
way I'm going to get some of my
money back.””

‘.$ So, beneficiaries,
t3$) Wwhoin the past might

&I\ have bought an over- ;
the-counter medica- "
W tion for such ail-

the real stuff, and
for $7 give me the
real, real stuff,”
Burnside explained.
The upshot was that by
September 1989 the state i
budget and control board |
decided to jettison the 1
plastic card program; it
was to revert to an indem-
nity plan on Jan. 1 of this year.
Burnside pointed out that the
indemnity system benefits phar- 3
macists, who are reimbursed on- £
the basis of usual-and-customary
charges. The plastic card program -
paid average wholesale price less
9.5% plus a $4 dispensing fee.
This is lower than the state’s
$4.05 Medicaid fee.
Martha Glaser

L he b,
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Third party costs
‘more than cash and

carry, chains show

N ow a formal study proves what
, pharmacists have known all
along—it costs more to dispense a
third-party prescription than a pri-
- vately paid one. In fact, it's $1.25
- more, according to a survey com-
. missioned by the National Associa-
tion of Chain Drug Stores.
. The study, conducted by the
. Purdue University School of
.- Pharmacy in Indiana, will be used

" | by NACDS to lobby Congress for

* changes in third-party reimburse-

ment schedules, according to Ron-

ald Ziegler, president of NACDS.

Drugstore chains operating at
peak efficiency, said Ziegler, can
no longer make allowance for the
difference in prescription repay-
ments. “There have been great ac-
complishments in increasing effi-
ciency in the chain drug indus-
try,” he noted. “But the amount of
efficiency that can be wrung out is
quickly nearing its limit.”

At a New York press conference
reporting the study findings,
Ziegler said reimbursement losses
mainly hurt smaller chain drug-
stores. “Many small independent
drugstores, in fact, are going out of
business; they just can’t operate,”
he told reporters. “[They're] getting
very close to the point ... where

;said. “There is a phenomenal

[they] can no longer be viable.” ;

Ziegler also criticized pharma- ;
ceutical manufacturers, blaming
them for higher drug prices. Legis-
lators and third parties are unfair-
ly singling out the retail pharma-
cist in cost-containment moves,
harming business in the process, he

amount of money tied up for a long
time in third-party receivables.”

The study polled 695 chain
drugstores nationwide. The de-
bate over the catastrophic health-
care legislation, now largely re-
pealed, had pushed the associa-
tion into underwriting the study,
said NACDS board chairman Ger-
ald Heller.

Daniel M. Bergin
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Hgld jer Pharmac cy
t6 close Aprll 20

In a surprise move.‘Mxtch Holder

. announced Saturday that after 12 years
in business in Kingman, he is closing *
. his pharmacy as of Apnl 20.

Holder said that the increase in the
number ‘of patients. .using insurance
cards wlnch cover prescnptxons and al-
low the insurance companies to dictate
that pharmacies accept fees which are
extremely Jow, and the rapid increase

. in drug costs that have made it diffi-

cult for patients to afford medications,
led him to his dec.xsxon to close hxs busi-
ness;:. . N

For the past two years Holder s has
operated his pharmacy out of ALCO

-Discount Store. Prior to that he was

ﬁ.

located on Main Street in ngman.

Ron Forrester, ALCO manager, stat- '

ed that no plans could be announced
at this time concerning the pharmacy

" being re-opened after Holder closes
*' April 20, Forrester emphasxzed that the -
t closing of Holder s affected prescription %

" drugs only, and most over-the-counter
medications will remain on sale at
ALCO.

In an advertisement taken out in t.he '

Journal, Holder expressed his thanka

to all who had faithfully supporbed his -

business for the past 12 years, “We will
help each of you any. way we can to
make the transition from our pharmacy
. to another as easy as poss:ble, stated
Holde.r. T s
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¥ St,"John residents won’t have the St. J ohn
Pharmacy to kick around anymore. .o

John residents acted with
u' dxsbehef on Monday when they learned that

.m the .town’s only prescription drug outlet

7. closed its doors. The business has no plans
=+ of reopening.
N The decision to close the business should
~§". not have come as any great surprise to anyone.
‘4“.. Afterall, St. John residents said the same
b5 things about the St. John Pharmacy that
f" ‘they have said at one time or another about
> most every St. John business. :
“The prices are too high.”
“The business xs not - open when it's
convement for me.”
% /j “It took too long to get what I need o
!: The litany of negatwelsm goes on and on.
i ‘What businesses in St. John haven’t those

]
P!.ﬂ

;. words been spoken about?
;_._ . With attitudes like that, even Donald
: . Trump would have trouble making money in
- a place like St. John.
— People in small towns want the conveniences
“they can find in the big city, but they also
_want the competitive prices offered by big city
. merchants. Seldom can hometown shoppers
“have it both- ‘ways.

There’s a price to be paid for living in a

Y TS .small town. Small town residents often have to

- it pay for the convenience of being able to find

less busmess to kl(:k around

‘the pharmacy is that now St. John residents §

the things they need at home. 2
e sad irony about the situation mvolvmg

will be paying a high price for the inconve- §
nience of not havmg a place to have prescrip- §
tions filled.- :
Unless someone is eventually found to come 3§
in and rescue the pharmacy, not a single dollar @
of prescription drug business will stay in St. |§
John. Such a thought of that ever happening ¥
in a town like St. John defies logic. ]

A large percentage of St. John’s populatxon '
consists of senior citizens, Many prescriptions §
are written for people in this- age group. |
The city’s ‘senior citizens will be especially £
inconvenienced by having to look elsewhere [
for a prescription outlet. b

The decision to close the pharmacy may g
have been based on more than economic §
factors. The public may never know because
pharmacist Charles Carden has not decided |
to publically explain his reason for closing the 3
pharmacy. It really doesn’t matter now. %

There is little doubt that if there’s ongf
business St. John could support, it wouldg&s
a pharmacy. N

If the decision to close the pj
was based solely on economic fg

John residents have nobody to bINgEE¥
themselves. rda -

\
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I should have the right to purchase my prescribed medication at any pharmacy I choose. I support the
“Freedom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.

THE COMMUNITY PHARMACY 1S THE BEST PLACE TO GET YOUR MEDICINES!
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"Freedom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.

THE COMMUNITY PHARMACY IS THE BEST PLACE TO GET YOUR MEDICINES!

CONSUMER SIGNATURE STREET ADDRESS CITY/STATE/ZIP
L4 Heprrnsrles oy /95 [erden Ks . ¢ & s>
2. ﬂf}Mf/ M HV\ = CT)COQ"}' Topa kg kS NS
3. /ML/\/W\HW“ ﬁ £ g (34 h?EM:m {uh m ﬁm‘ >
s 2 lopu i Ko 04N 6. 0D b Rl | s sl 4
5. | 13 0nkhg LbIckRVip: RIT) Boe 11 Gy lle)

6. (M Y L ore” 199 D Vo Lype | Topiefp frshh (o8
7. Noheds O Qudorsctrs K, By« 9rF Yo7 e J §6 42T
EAW Y &N s587 W el | Jrphe K5 Ll /7

S | g ey o LN € (T | Tendin £ L2ed7 -
TN PR T K R E A
n IS Sasill  Yrso N Tals Mm‘éééay

12, ﬁ;ﬂg/ /XW & Re (?_"7/ G;me"u/u_z*: Jld & 64
13. éﬂ/éi/é MJ\Q%’W - )474/) é}a L) )S |Oz2Rhey KE X Lo
1. | oA a0ty 4, OF sy g\ Rlear 2 KT U0

5. | (b O Tfioile 73 & @/wﬁ/@a/’ *W

o [y ihor & s | 7 55 Ooghor | g b

17. \-’\fY\O.Qg.,\z o, el l\%l.\n\ﬁ/ Ve VA«/(\DLM

8. | Lunms nuwedied o NE Tt | Topeka

. | s, Rosen, 445 Ww 3SSt | Toolls

20| Qy Vo ,um/ 181 Nydwer~ | Tonoka cocl

21. Cj Ryt Box 3D yemdorr /Vl(-‘wic\m L2 |18

2 )Q.Lm@m %17/ £1§ Saidey 00t

23, e &5 0t g) shr7/0 o xc hally TaA)s L4l

2. u\l/ B e 7/0 Wy Z5h S 7,%,&, £S

25. /5@6’/” K&&an Toro K'GM

o A
Keep original and send a copy to: Kansas Pharmacists Assoc., 1308 SW 10th St., Topeka, KS 66604,

Nogthside Family
 (HEALTH 3| MART)

“Lyman Rd. at N. Topeka Bivd.
Topeka, Ks. 66608




&&j ‘/’”‘j&:’/ s 4, L7
o2 Mmﬂé)@//@/ é[/lﬁ/
PL o0 Ut Zogpten, % 64S)

M@/@o@r e R0 R & %M@X/ééﬁ
M/Loe/»’éﬂg @éﬁz N 45 //%a/_{

/

IS 10 2 . /PMM% Bax 76 @W //5 NEY A Ava
/2 777/)/!- ox);j %JJ@ : ,?0. leﬁg Z&’;ﬂté«’}_’o‘ M/ bLL S5,
20 ﬁ?d/u /jﬁM/IAQﬂ /Mﬂ/t , 522 JM ?{MM’I 4 p2Y) %.f//

o (Wl D illa ] 4. Py #20% %,Z,wm/ﬁ {510
hoild A T P B S Lnddon By L35/

22 Nt St I Ry Bk (2 \/am \Cm CLSY ™
M%% 2 0.Box/8/ /M—» Ao 6o s/
ez, )’:,.M J T 40 Colan Lo 667
26 /@w %q,ﬂy/w 303 [foat ;;:WZMJ & H5 |
27 ﬁ@,ﬂu@ J/ZLUIJ(/"’yM/w I3 03 fthab /W,,/,;m G4 S5
X/RW 0L 7% W%ﬂ#/ . ‘JAJM LS/
9 Digus, S g 0 Leprdomer 4y 457
2 Q0006 Saskn 1 Pa s
3 ( % 7 EM | g0 & luy ‘;‘)NLA ?moén‘ﬁm*,
e ‘Bo-;m/&’ /gwﬁ""“’ 4A~A7;}4/1‘; = @KQ S

o)

D s

%\}V



PETITION

T
R

FeB - 393

1P, B,

I should have the right to purchase my prescribed medication at any pharmacy I choose. I'support the
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I should have the right to purchase my prescribed medication at any pharmacy I choose. 1 support the
“Freedom of Choice” statewide campaign and, in addition, will support lebxslanon in the state of Kansas on this issue.

THE COMMUNITY PHARMACY 1S THE BEST PLACE TO GET YOUR MEDICINES!
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I should have the right to purchase my prescribed medication at any pharmacy I choose. 1support the
"Freedom of Choice” statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.
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. 1should have the right to purchase my prescribed medication at any pharmacy I choose. 1support the
Freu.dom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.
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I should have the right to purchase my prescribed medication at any pharmacy 1 choose. 1 support the
"Freedom of Choice” statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.
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I should have the right to purchase my prescribed medication at any pharmacy I choose. 1 support the '
"Freedom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.

THE COMMUNITY PHARMACY IS THE BEST PLACE TO GET YOUR MEDICINES!
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I should have the right to purchase my prescribed medication at any pharmacy I choose. I support the
"Freedom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.

THE COMMUNITY PHARMACY 1S THE BEST PLACE TO GET YOUR MEDICINES!
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I should have the right to purchase my prescribed medication at any pharmacy I choose. I support the
"Freedom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.

THE COMMUNITY PHARMACY IS THE BEST PLACE TO GET YOUR MEDICINES!
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- I'should have the right to purchase my prescribed medication at any pharmacy I choose. I support the

THE COMMUNITY PHARMACY IS THE BEST PLACE TO GET YOUR MEDICINES!

"Freedom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.
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I should have the right to purchase my prescribed medication at ahy pharmacy I choose. I support the
"Freedom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.

THE COMMUNITY PHARMACY IS THE BEST PLACE TO GET YOUR MEDICINES!
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I should have the right to purchase my

PETTTION

medication at any pharmacy

I choose. I support the

Freedom ‘of Choice® statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.
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I should hm“r‘e'the right to purchase my prescribed medication at any pharmacy I choose. 1 support the
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I should have the right to purchase my prescribed medication at any pharmacy I choose. I support the
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I should have the right to purchase my prescribed medication at any pharmacy I choose. I support the
"Freedom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.
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I should have the right to purchase my prescribed medication at any pharmacy I choose. 1 support the
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I should have the right to purchase my prescribed medication at any pharmacy I choose. 1 support the
"Freedom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.
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I should have the right to purchase my prescribed medication at any pharmacy I choose. I support the
"Freedom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.
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I should have the right to purchase my prescribed medication at any pharmacy I choose. I support the
"Freedom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.
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I should have the right to purchase my prescribed medication at any pharmacy I choose. I support the
"Freedom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.
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I should have the right to purchase my prescribed medication at any pharmacy I choose. I support the
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I should have the right to purchase my prescribed medication at any pharmacy I choose. I support the
"Freedom of Choice" statewide campaign and, in addition, will support legislation in the state of Kansas on this issue.

THE COMMUNITY PHARMACY IS THE BEST PLACE TO GET YOUR MEDICINES!

CONSUMER SIGNATURE

STREET ADDRESS CITY/STATE/ZIP
NN \\3“;\\“ J T S O PO X« (RN
2. Artinn— Qg\ WNUQ ,b(a-;/?/
3. /%Z A A/@mgp 5224 Nw a4 Top0la 666 1%
« | Chais kamm 22072 NS Topela )
& :/ﬂ&wu:{n\,&rer Ay Selver Lakr bes2g
& — MW ( /éfw&y e = O vereeeck (G524
s /4///7 / 4{7%/ Kt //)/)/@/(Z&//P VeI,
s | ol Apes— Qs L Dot 9 el L 2ltolts
. Jbgﬂﬂﬁ Lacey PR R+2 PBox 367 merideN Ks [pbpld
0. o u 7% L 33 U Lol IR 7%)//)6 g LY.
11. Z/éﬁm A %«/ ! "‘" %ﬁ on 247 /,f///}///é’d /C@ éﬂ/C/Z o
12. _,/‘;kkwx./ Cpedon KL | Box 96 frry, Ks 66073
B | S5 //J,/b/\q 735 Vw5 i (7//6 ¢4 (7]
14. u/ JZ«/ ;44%/444 Poh 1] /O.p,w,/@ bber>,
L pj \//n/rm/% BoAle ,/Qeovwl | Lobe 73]
1. 32, AEY2 72 (Ceulfosen Zolosffi .';7;,,0///42‘ -
17. %7(/%{/«\, J/"O?A)E O Ak Do D 2Ly 73%{,4 5 660/
18.
19.
20.
21.
22. .
23.
24.
25.

t

Lyman R
TQuEka Ks



Testimony Outline 2/8/93
Mike Pflughoeft R.Ph.

1309 Polk

Great Bend, Ks 67530

re: HB 2117 Pharmacy Freedom of Cholce

1.

Closed Pharmacy networks increase the difficulity of obtaining health care
for rural Kansans. Foreing Kansans to obtain prescription medications from
a specified "contract pharmacy" or "mail order house" eliminates their
freedom to chose the most important component of having the prescription
£1))led-~~-THEIR PHARMACIST!!!

Closed Pharmacy networks often lead to non-comiiance with the prescribed
drug regimen and negative healthcare outcomes due the time delay of '"mail
order" or the distance which must be traveled to obtain the medication
from a "contract Pharmacy"

Closed Pharmacy networks have forced over 400 long standing patient's
away from our Pharmacy.
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PETER STERN

Testimony before the House Financial Institutions and
Insurance Committee of the Kansas Legislature

RE: HB-2117
February 8, 1993

Chairperson Bryant and members of the Financial Institutions and Insurance
Committee: I am testifying in favor of House Bill 2117, which concerns the ability of
pharmacies to participate in a pharmacy provider network. I am Executive Director of a
prescription benefit management and administration company, known as Prescription Network

~of Kansas (PNK). Our clients include employers, managed care organizations (MCOs) and
third party administrators (TPA).

We use what is known as an open pharmacy network, which allows any pharmacy
that agrees to a reimbursement level determined by a PNK client (e.g., employer, MCO)
to participate in the network. This network arrangement increases the potential for a given
health plan’s beneficiaries to use the pharmacy of their choice without sacrificing the need for
cost containment (which should focus not only on price considerations -- ingredient cost and
pharmacists fees -- but also on various plan design elements aimed at controlling utilization
and optimizing drug therapy).

Following are two assumptions regarding limited pharmacy network arrangements that
exist in today’s health benefits market. In conjunction with each of these, I offer an
alternative view of pharmacy provider network arrangements and options that can maintain
cost containment as an essential element of health plan design and can also maintain ample
access for members of a health plan.

Assumption #1 - Limited pharmacy networks are an important key to price
discounting, which will save health plan costs.

A 1992 study by the Wyatt Company for the Health Insurance Association of America
argues that allowing any pharmacy to participate in a provider network will diminish the
economic advantages of a restricted network, because smaller discounts will be available
from pharmacies. From an economic theory perspective, this may or may not be true. In
reality, a vast majority of pharmacy networks use electronic claims technology which imposes
a ceiling on reimbursement for any participating network pharmacy. Insurance companies
may assume that only certain pharmacies will accept their discount arrangement on a specific
prescription benefit plan. However, if out-of-network pharmacies are given the opportunity
to accept the discounted reimbursement, some may wish to join the network. In this case, all
network pharmacies are still limited to the same electronically controlled reimbursement set
by the plan.
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Price savings in pharmacy plans are not due to networks per se, but to the price
discount itself. The use of an open pharmacy network does not preclude insurance
companies/MCOs from developing a competitive range of reimbursement levels. In doing so,
it is preferable to use incentives for pharmacies to maximize dispensing of generics and
to address utilization problems and patient compliance with drug therapy.

I should mention here that while the Wyatt study attempts to prove that pharmacy
PPOs save money compared to a "unmanaged retail environment", some of the assumptions
used to arrive at the study’s conclusions are flawed. For example, a 21% savings attributed
to pharmacy PPOs was assumed based on a standard generic dispensing rate of 26% (versus
19% for general retail). This PPO generic dispensing rate is low compared to national and
regional standards. One large open pharmacy network in Kansas generally quotes having a
28%-29% generic dispensing rate; PNK’s is 31% across all clients. In comparison, Wyatt’s
hypothetical pharmacy PPO is losing money for a health plan, not saving money. Also,
Wyatt uses a baseline of "unmanaged” indemnity plans to compare to PPOs. There are a
great number of plans that have reimbursement controls that are not limited network PPOs or
unmanaged indemnity plans. No comparison is offered between these network designs.
While other assumptions also cloud some cost savings options available in pharmacy network
and plan design, this study is not the direct topic of discussion. It is, however, a paper that
continues much of the confusion and the fallacies that exist regarding pharmacy plans and
cost savings potential.

One other point regarding price discounts in restricted pharmacy networks -- many
plans focus on the discounts at the expense of understanding all the elements that affect
prescription plan costs. Various utilization and patient outcome-related interventions must be
included for effective prescription plan management. A sole focus on prescription prices
seldom leads to control of total prescription plan costs.

Assumption #2 - Certain pharmacies will give greater discounts to insurance
companies and MCOs than others.

When insurance companies set up a network, it is common to take the low
reimbursement bids and exclude pharmacies with relatively high bids. Does this mean
pharmacies not accepted into the network will not be willing to accept the final
reimbursement set by the insurance company? Not necessarily.

In the first place, there are a number of instances where only a limited number of
pharmacies are given the opportunity to bid on a prescription plan. In this case, many
pharmacies have no chance to bid and usually find out about the plan after it becomes
effective, when they begin to lose customers that must use the health plan’s network
pharmacies. Secondly, if a pharmacy does have the opportunity to bid and is not accepted,
there may be a willingness to participate at the network reimbursement rate. Each pharmacy
can make this decision based on financial and other considerations, but should have the option
to participate. Again, regardless of the number of pharmacies in the network, in a great
majority of cases, the reimbursement limit is set electronically.



A few other comments about discounting. First, in this reimbursement environment,
rampant cost shifting is occurring. While third party plans and their beneficiaries may get
reimbursement/price discounts, other patients must pay for this discounting through higher
prices in order for pharmacies to maintain their needed revenue levels. Second, it may be
true that a pharmacy may discount more if given the opportunity for a greater volume of
business through a health plan. However, discounts and bid requests are becoming so low
that the aforementioned cost shifting is more of a necessity and both chain and independent
pharmacies are having difficulty breaking even on prescriptions filled under these discount
arrangements. Although some pharmacies may participate at these low reimbursement levels,
to an increasing degree, it is not economically advantageous for the pharmacies or for
consumers who pay for prescriptions out-of-pocket.

In conclusion, I would like to reiterate that pharmacy networks do not have to be
limited to be effective at controlling total prescription plan costs. To rely on a system that
focuses on a continual decline in pharmacy reimbursement misses the point when it comes to
cost control and appropriate pharmaceutical care for patients. Though limited pharmacy
networks are being used, the use of open networks with comprehensive managed care controls

holds great value and does not limit plan beneficiaries’ access to the pharmacy of their
choice.
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TESTIMONY
February 8, 1993
HB 2117

HOUSE COMMITTEE ON FINANCIAL INSTITUTIONS AND INSURANCE

Thank you Chairman Bryant for this opportunity to address the committee. My name
is Gary Coleman. I am a practicing pharmacist, a former pharmacy business owner and Past
President of the Kansas Pharmacy Service Corporation. I am appearing before the committee
this afternoon in support and to seek your support of House Bill 2117.

House Bill 2117 is a pro-consumer bill that is essential and critical to enable Kansas
consumers and our patients to seek the services provided by the pharmacy or pharmacist of
their choice.

Our pharmacy business, Northside Family HealthMart, a full-line Drug Center located
in Topeka for 26 years, is a Kansas business built on attentive pharmacy services, competitive
prices, friendliness and convenient hours. Our HealthMart was named among 244
outstanding independent pharmacies in the United States by Drug Topics magazine in 1991
for professional pharmacy services.

HB 2117 is critical to our continued and improving performance to provide proper
communication and medication counseling to our patients and their families.

Without the adoption of House Bill 2117 Kansas citizens and your constituents will
have no control over their lives to select the trusted pharmacist/patients relationship we all
feel is our given right.

Today, as a decision maker for our business, I feel powerless to compete with exclusive

contracts, closed panels, and out-of-state mail order pharmacies mandated by large insurance

“Your feffer Health is our Business” AL
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carriers conducting business in Kansas today. Our business customer base is diminishing due

4
3

S P P e Y

(@]
(=
oy
o
(7]
(o)
=
2
=
Q.
€3
o
(@]
&3
9]
=
C
[4,8)
-
o
*
-
&
[

reduced by 37% due to an exclusive no-copay contract through Metropolitan Life Insurance
Company with the Topeka Walgreen Drug Company. Together with our established
pharmacy services and reputation, customer loyalty and reduced co-pays or no co-pays, in
some instances, we have managed to retain some of the Goodyear employee customer base.
‘The present Goodyear business for our pharmacy business is an unprofitable program. Our
professional dispensing fee of $3.25, mandated by Metropolitan Life has been the same fee for
over 13 years. As business owners we are paralyzed in this dilemma and threatened by
antitrust laws to discuss a reasonable dispensing fee.

Metropolitan Life has continued to reduce our dispensing fees with little or NO
CONCERN to advocate or manage the drug product cost component by an incentive generic
selection by the employee. Metropolitan Life would have you believe their prescription drug
program with the Goodyear Company is a "managed care" program to control health care
costs. Metropolitan has certainly demonstrated no innovation to control prescription costs. I
approached Goodyear Corporate, through the Kansas Pharmacy Service Corporation, in 1983
and again in 1984, with a comprehensive cost control program. We never received a reply
from Corporate Goodyear or Metropolitan Life.

If mandated anti-competitive insurance programs such as Mail-Order, Exclusive
Contracts, and "Managed Monopolies" are allowed to proliferate in our state, Kansas small
businesses will be paralyzed to compete and in time be virtually eliminated to provide

needed health services for rural counties in Kansas.
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Chairman Bryant, I am submitting to you and your committee several petiti on
sigratures signed by our concerned customers who will support legislation such as Fooyge Bill
2117, Our citizens need your committee’s help to support this important Pro-Conssurmer bill.

As an important tax base contributor to the Kansas economy and a Kansas sm a]]
business, I am asking your committee to very seriously consider the adoption of Flouse gjj
2117. The establishment of House Bill 2117 would empower our Kansas citizens a s
beneficiaries to select the pharmacy of their choice provided that the pharmacy elects tq

participate as a provider under the same terms and conditions of the policy or corvtractyal

arrangement.

THANK YOU.
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MEMORANDUM

TO: Representative William Bryant, Chairman
House Financial Institutions and Insurance Committee

FROM: William W. Sneed

Legislative Counsel
Health Insurance Association of America

DATE: February 8, 1993

RE: House Bill 2117

Mr. Chairman, Members of the Committee: My name is Bill Sneed and [ am
Legislative Counsel for the Health Insurance Association of America ("HIAA"). The HIAA
is a health insurance trade association consisting of over 300 insurance companies that
write over 80% of the health insurance in the United States today. Please accept this
memorandum as our testimony in regard to H.B. 2117.

As we have analyzed this bill, if H.B. 2117 were enacted insurance companies
would be mandated to allow any pharmacy and/or pharmacist the right to participate as
a provider, notwithstanding the fact that the contract had encompassed an arrangement
whereby a particular vendor at a discounted rate would provide a network for the supply
of pharmaceuticals to the insureds. In a time where cost containment on health care
services is so vital, we believe H.B. 2117 is inappropriate and would respectfully request
your unfavorable action on this bill.

First, inasmuch as this bill would require a new mandated service, my client
would contend that K.S.A. 40-2248 and K.S.A. 40-2249 require a fiscal impact report on

H.B. 2117. (Copy of statute attached.) As you can see, these laws require a fiscal impact
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report so that the Legislature may fully evaluate any social benefit versus social cost for
such mandates. Thus, we believe that this law requires such a report to be prepared, and
would respectfully request that such a fiscal impact report be provided.

Next, we would remind the Committee that this bill would only affect
somewhere between fifty to sixty percent of the programs found within the State of Kansas.
Inasmuch as Kansas cannot dictate terms to qualified plans exempted under federal law,
this law will only affect those insurers doing business in the state, and will not affect self-
insuring programs. Thus, those Kansas citizens who are not utilizing a self-insurance plan
would not be affected by this bill, and based upon our cost analysis, this would force those
Kansas citizens utilizing an insured plan to pay higher pharmaceutical costs.

In regard to costs, it is our opinion that this bill will have an adverse effect
on costs and will disallow the current public benefit generated from existing cost-saving
arrangements. Attached is a report prepared by The Wyatt Company under date of June
26, 1992 which analyzed various state mandates that would regulate the provisions of
prescription drug benefits. It is the conclusion of this réport that such restrictions deflate
the purchasing power of the insured, thereby reducing the economic value ultimately seen
in cost savings to the insured. As you will see in the report, it is the opinion of The Wyatt
Company based upon their analysis that such intrusions into this area will ultimately create
a disservice to the buying public and will diminish the cost saving benefits generated by

these arrangements.




Based upon the foregoing, I respectfully request that the Committee act
disfavorably on this bill. I appreciate the opportunity to appear before the Committee, and
if you have any questions please feel free to contact me.

Respectfully submitted,

William W. Sneed




40.2245

INSURANCE

(h) The amounts specified in this section
apply only to those employers who qualify for
tax credits under K.S.A. 1992 Supp. 40-2246.

History: L. 1990, ch. 157, § 6; July 1.

40-2245. Same; part II coverage bene-
fits; employer contributions. (a) Part II cov-
erage shall consist of optional benefits. All such
optional benefits shall contain incentives to en-
courage the employee to utilize intelligently
services in a cost effective way and disincen-
tives to discourage noncost effective use of
services.

(b) At least one part II option shall reduce
the deductible of the part 1 coverage.

(¢) Employers may contribute toward the
cost of part II coverage, and may include the
cost of part Il contributions when calculating
tax credits available under this act.

(d) The small employer health benefit plan
may establish that certain options shall not be
available to an employee who is not covered
by a certain other option or options.

History: L. 1990, ch. 157, § 7; July 1.

40-2246. Same; employer income tax
credit, computation of amount, reduction of
deductions, election to claim, carry forward;
no inclusion of employer expenses in employee
income; application date. (2) A credit against
the taxes otherwise due under the Kansas in-
come tax act shall be allowed to an employer
for amounts paid during the taxable year for
purposes of this act on behalf of an eligible
employee as defined in K.S.A. 1992 Supp. 40-
9939 and amendments thereto to provide
health insurance or care.

The amount of the credit allowed by
subsection (a) shall be $25 per month per el-
igible covered employee or 50% of the total
amount paid by the employer during the tax-
able year, whichever is less, for the first two
years of participation. In the third year, the
credit shall be equal to 75% of the lesser of
$25 per month per employee or 50% of the
total amount paid by the employer during the
taxable year. In the fourth year, the credit shall
be equal to 50% of the lesser of $25 per month
per employee or 50% of the total amount paid
by the employer during the taxable year. In
the fifth year, the credit shall be equal to 25%
of the lesser of $25 per month per employee
or 50% of the total amount paid by the em-
ployer during the taxable year. For the sixth
and subsequent years, no credit shall be

allowed.

penses_described in this section shall be

(©) If the credit allowed by this section is
claimed, the amount of any deduction allow-
able under the Kansas income tax act for ex-

reduced by the dollar amount of the credit.
The election to claim the credit shall be made
at the time of filing the tax return in accor-
dance with law. If the credit allowed by this
section exceeds the taxes imposed under the
Kansas income tax act for the taxable year, that
portion of the credit which exceeds those taxes
may be carried over to the tax in succeeding
tax years until the credit is used. The credit
shall be applied first to the earliest income
years possible.

(d) ~Any amount of expenses paid by an em-
ployer under this act shall not be included as
income to the employee for purposes of the
Kansas income tax act. If such expenses have
been included in federal taxable income of the
employee, the amount included shall be sub-
tracted in arriving at state taxable income un-"
der the Kansas income tax act. L

(e) This section shall apply to all taxable
years commencing after December 31, 1991, ¥

History: L. 1990, ch. 157, § 8; July L. é

40-2247. Same; exemption from insurs"
ance premium tax. No premium tax shall be
due or payable on a health benefit plan estab:~
lished under this act. 8y

History: L. 1990, ch. 157, § 9; July 1. ;}

40-2248. Mandated health benefits; ime
pact report to be submitted prior to legislative
consideration. Prior to the legislature’s consid-
eration of any bill that mandates health insur-
ance coverage for specific health services,
specific diseases, or for certain providers of
health care services as part of individual, group
or blanket health insurance policies, the person
or organization which seeks sponsorship of suclg
proposal shall submit to the legislative com-
mittees to which the proposal is assigned an
impact report that assesses both the social and
financial effects of the proposed mandated cov-
erage. For purposes of this act, mandate
health insurance coverage shall include man-
dated optional benefits. It shall be the duty of
the commissioner of insurance to cooperate
with, assist and provide information to any per-
son or organization required to submit an im-
pact report under the provisions of this act-j

History: L. 1990, ch. 162, § 1; July 1. i

40-2249. Same; contents. The report r¢
quired under K.S.A. 1992 Supp. 40-2248 for

%
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UNIFORM PoLicy Provisions 40-2251

assessing the impact of a proposed mandate of the state, whenever
health coverage shall include at the minimum
and to the extent that information is available,
the following:

(@) The social impact, including:

(1) The extent to which the treatment or
service is generally utilized by a significant por-
tion of the population;

(2) the extent to which such insurance cov-
erage is already generally available;

() if coverage is not generally available,
the extent to which the lack of coverage results
in persons being unable to obtain necessary
health care treatment;

(4) if the coverage is not generally availa.
ble, the extent to which the lack of coverage
results in unreasonable financial hardship on
those persons needing treatment;

(5) the level of public demand for the treat-
ment or service;

(6) the level of public demand for individ-
ual or group insurance coverage of the treat-
ment or service;

(7) the level of interest of collective bar-
faining organizations in negotiating privately
for inclusion of this coverage in group con-
tracts; and

(8) the impact of indirect costs which are
costs other than premiums and administrative

costs, on the question of the costs and benefits
of coverage.

such policy or contract
shall provide for reimbursement for any serv.
ices within the lawful scope of practice of an
advanced registered nurse practitioner within
the state of Kansas, the insured, or any other
person covered by the policy or contract, shall
be allowed and entitled to reimbursement for
such service irrespective of whether it was pro-
vided or performed by a duly licensed physi-
cian or an advanced registered nurse
practitioner. Notwithstanding the foregoing
provisions, reimbursement shall not be man-
dated with respect to services performed by
an advanced registered nurse practitioner in
Douglas, Johnson, Leavenworth, Sedgwick,
Shawnee or Wyandotte county unless at the
time such services are performed such county
is designated pursuant to K.S.A. 76-375, and
amendments thereto, as critically medically un-
derserved or medically underserved in primary
care as defined by K.S.A. 76-374, and amend-
ments thereto.

History: L. 1990, ch. 162, § 3; July 1.

40-2251. Statistical plan for recording
and reporting premiums and loss and expense
experience by accident and health insurers;
compilation and dissemination. The commis-
sioner of insurance shall develop or approve
statistical plans which shall be used by each
insurer in the recording and reporting of its
b The & ial impact, inclu ding premium, accident and sickness insurance loss

¢ Hnancial impact, i : and expense e erience, in order that the ex-
)f(%})l g’e dextent to (‘i”hiCh Iigsprance coverzége pen‘exfcpe of allxilr)lsurers may be made available
ey and proposed would increase or de- gt least annually in such form and detail as
Tease the cost of the treatment or service; may be necessary to aid the commissioner and
. ﬂ’_’e extent to which the proposed cov- other interested parties in determining
;:asg: mrr'xéglt Increase the use of the treatment whether rates and rating 31stems l;itﬂ;lzed g}i

[ ' . ) insurancg compax}ies, mutu _nonprofit 0spil
o e g e e et e corporations, halth main-
r more expensive treatment or service; .tenancczi oxl-)gamzﬁtlons anc other entxbesd es-

) the extent to which insurance coverage ignate y the commissioner produce
# the health care service or provider can Lo pr«c:lm%x;s and subscriber charges for accident
*asonably expected to increase or decrease the aél 3 essx msurancg covelra ge onthKansas res-
Surance premium and administrative ex- lcents, emp pyers and employees at.are rea
Fenses of policyholders; and sonable in relation to the benefits provided and

! e impact of this coverage on the tota] t© identify any accident and sickness insurance
%t of health

care benefits or provisions that may be unduly icxll-

Historv. y . fluencing the cost. Such plans may also provide
wory: L. 1990, ch. 162, § % July 1. for the recording and reporting of expense ex-
10.225¢, Insurance coverage to include perience items which are specifically applicable

*Mbursement for services performed by ad- to the state. In promulgating such plans, the
Inced registered nurse practitioners in cer- commissioner shall give due consideration to
I countjes. Notwithstanding any provision the rating systems, classification criteria and
.20 individual or group policy or contract for insurance and subscriber plans on file with the
Alth ang accident insurance delivered within commissioner and, in order that such plans
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A COST ANALYSIS OF THREE STATE
MANDATES TO REGULATE THE PROVISION OF
PRESCRIPTION DRUG BENEFITS

Executive Summary ’

Background

Insurance plans that tradmonally paid for prescnpuon drugs on the basis of
unregulated charges are now using their market power 1O hclp consumers purchase
pharmaceuncal products in a more prudcnt manner. Although specific arrangements differ,
they generally include financial incentives for beneficiaries to use a limited network of
community and mail service pharmacies that have agreed to provide prescriptions and
related administrative services at a discount. These arrangements help contro} the cost of
medical care and medical insurance for the consumer, while fostering information systems

that can be used to coordinate and enhance the quality of medical care.

Prescription drugs now account for about 10 percent of covered medical charges for
active employees and their dependents. For retirees with primary coverage from Medicare,
prescription drugs account for 30 to 50 percent of the medical charges not paid by
Medicare. Awareness of these prescription drug costs is heightened by a new accounting
standard about to be implemented for employer-sponsored retiree medical plans. For plan
years that begin after December 1992, these plans must report their retiree medical
liabilities on an accrual basis rather than the pay-as-you go basis that has been common.
When employers calculate their retiree medical liabilities, many will find that they face

liabilities of $10,000 or more per retiree in prescription drug costs alone.
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. In 1991 the Health Insurance Association of America (HIAA) commissioned Tt

Wyatt Company t0 examine the costs associated with six state legislative mandates intended
to regulate managed health care practices. This study, an extension to that report,
examines the cost impact of three state mandates that would regulate managed care
practices in the provision of prescription drug benefits. The study analyzes the lost savings
that would result if health insurance plans were required to co.nply with the following

mandates:

1. Any willing pharmacy provider. These laws would require establishment of 2
specific, objective set of criteria for selection of participating pharmacies and
would allow any pharmacy that met these criteria to participate in the

preferred provider organization (PPO).

2. Benefit differentials. These laws would restrict the magnitude of payment
differences for prescriptions filled in network and nonnetwork pharmacies.
Such payment incentives are the principal means that plan sponsors use to

encourage the use of network pharmacies.

3. Same state license. These laws would limit participating pharmacies t0 those
with an in-state license. Mail service pharmacies, as currently structured,
would not meet this requirement because they serve national populations

from a limited number of sites.

Study Overview
The initial objective of this study is to estimate the percentage savings that tightly

managed pharmacy PPOs and mail service organizations can provide relative 10 the



unmanaged retail environment. Following this analysis of PPO and mail service savings, we
examine the extent to which each of the state mandates would erode the savings that are

currently available.

To calculate managed care savings, it is first necessary to estimate the baseline cost
of prescription drugs in an unmanaged retail environment. This is complicated because
traditional indemnity plans do not compile complete information about drug utilization and
cxpenditurcs.' These plans typically pay prescription drug benefits along with other medical
benefits after a deductible is satisfied — a deductible that currently averages $200 for a
single person. A large portion of prescription drug charges fall below this $200 threshold,
and beneficiaries often neglect to submit other claims for payment. The deductible and
coinsurance provisions of a traditional indemnity plan can also suppress prescription drug

utilization.

We developed a baseline retail cost model to serve as a standard of comparison for
PPO and mail service savings. The model required assumptions concerning the annual
number of prescriptions per person, the mix of drugs dispensed in the acute and
maintenance categories, and the percentage of prescriptions filled in generic and trade
forms. Similar cost models were developed for PPO and mail service arrangements. The
discounts assumed for PPO and mail service models are available from multiple vendors

with a national reputation and market presence - we consider these discounts typical.
The PPO cost model indicates:

o Savings of 18.6 percent from the retail baseline considering the PPO discount

alone.

&

N



o Savings of 21.2 percent from retail when this managed care plan is able to
increase the generic dispensing rate from the retail baseline of 19.3 percent

to a PPO standard of 26.4 percent.

Mail service is not generally appropriate for acute medications that must be filled
immediately, but about two-thirds of all prescription fills are for maintenance medications.

These medications are prescribed for chronic conditions and they must be provided on a

regular basis.

The mail service cost model indicates:
0 Savings of 11.1 percent when half of the maintenance medications are
furnished through mail service and all other prescriptions are filled in the

community pharmacy retail setting.

0 Savings of 24.8 percent when half of the maintenance medications are
furnished through mail service and all other prescriptions areé filled in the

PPO network described above.

These savings are contrasted with the apparent reduction in costs that occurs by
moving back to a traditional indemnity plan that requires a deductible and submission of
paper claims. In this modified retail scenario, claims submissions are 35 percent below the
retail baseline, because some prescriptions are not filled and others are not submitted for
payment. This apparent “savings" to the insurance plan occurs because some beneficiaries
are less likely to fill their prescriptions, and because they forget to submit some claims for
payment. If mandates make it difficult for employers to implement effective managed care
programs for prescription drug benefits, many employers will seek plan savings through

traditional indemnity cost sharing.
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Mandate 1: Any Willing Pharmacy vaxder

| Wyatt constructed a pharmacy revenue requirement modcl and analyzed pharmacy
behavior for a pharmacy network with 30 percent of a market's prescriptions. The model
assumed that 40 percent of community pharmacies currently participate in the network, and
that they offer a discount from retail of 18.6 percent. Scenario 1 of this model produces an
overall savings to the plan and plan members of 16.7 percent. (Savings are reduced from the
18.6 percent level because 5 percent of claims are out of network, and one percent of premium
costs are consumed by network administration.) This savings would be reduced or eliminated

if networks were mandated to accept any willing pharmacy provider.

Given the above assumptions, expansion of the network to include all pharmacies
would completely eliminate the economic advantage of the network to both pharmacies and
consumers. As network participation approaches 100 percent, pharmacies can offer smaller
and smaller discounts because the potential gains in market share are so small. At 100
percent pharmacy participation the health plan must still pay the fixed costs of network
administration, but network pharmacies no longer have an incentive to give even a small

discount.

Mandate 2: Benefit Differentials

We borrowed the benefit differential model from our previous study of state
mandates to estimate the impact of moving from a 30 percent benefit differential to 20 and
15 percent differentials. The estimates from this model are illustrative, because controlled
research on the response of beneficiaries presented with these differentials has not been
pcrformcd. The model suggests that moving from a 30 percent differential to a 20 percent
differential would reduce utilization of network pharmacies from 95 percent of the total to
88.9 percent. A benefit differential of only 15 percent would reduce network utilization to

85.6 percent of total prescriptions.



The direct cost impact of moving from a 30 percent o @ 15 percent differential is to
increase average plan and beneficiary payments from 82.3 percent of retail to 84.1 percent of
retail. Although this estimated cost impact is less than 2 percent of total claims cost, this
mandate would also precipitate other costs. First, differences in cost sharing arrangements for
in-nerwork and out-of-network prescriptions create costly administrative complexities in the
calculation of benefit differentials. Second, beneficiary utilization of out-of-network pharmacies

can severely undercut the health plan’s negotiating position with pharmacies.

Mandate 3: Same State License

Same state license laws represent a threat to the viability of mail service pharmacies
- a threat that would vary with the extent of the regulation imposed. Requiring that
beneficiaries receive mail service only from in-state pharmacies would represent a
substantial increase in the operating cOsts of even the largest mail service providers,
because it would require opening additional pharmacies. At the other end of the spectrum,
compliance with certain state-mandated facility standards might impose relatively small costs
on mail service providers. Rather than attempt to calculate these costs that would vary
according to the individual mandate, the individual state, and the particular mail service
provider, we modeled a range of savings that mail service can currently produce for a

retired population.

This model assumed a retiree population requiring an average of 15 prescriptions
per year in the retail setting, 70 percent of which are for maintenance medications. The
prescription drug experse for these refirees is reduced by 21.2 percent when 90 percent of the
maintenance drug volume is furnished under the mail service option. In this scenario, mail
service alone produces savings of more than $100 per retiree each year. These savings could
be elimnated by a same state license mandate that imposed substantial costs on mail service

plans.
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Although substantial savings might also be obtained throug}i negotiations w.
éommunity pharmacy networks, a plan's ability to negotiate discounts depends on
competitiveness of the prescription drug market. The existence of mail service
organizations does much to enhance this competition. Moreover, mail service fills some
special needs that are poorly served through networks. Retired and disabled persons in
rural areas, retirees who move out of state when they retire, and retirees who move south
each winter are all problematic for health plans. It is difficult to obtain network discounts
for these people because they represent only a small portion of the market in the areas
which they reside. Moreover, those with disabilities can benefit greatly from the |

convenience of mail delivery.

Overall Conclusions

Managed care arrangements for prescription drugs, as for other medical benefits,
give health care consumers the opportunity to obtain better value for the money they spend
in the health care market place. PPO and mail service programs generally furnish
beneficiaries more prescription drugs for less cost -- and they do so with an emphasis on
quality. The information systems developed through these programs are opening new
opportunities for monitoring, managing and improving the quality of care that beneficiaries

receive.

Prescription drugs can no longer be viewed as an inconsequential part of the medical
plan -- they represent major expenditures, particularly for retirees. In many ways the
question is not whether the health plan should be able to pursue managed care
opportunities, but whether employers will be able to continue funding medical benefits that
are not managed. The new financial accounting standard for retiree medical plans is
especially pertinent here, because employers must find a way to address this large cost that

will be such a major factor in their profitability.
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A COST ANALYSIS OF THREE STATE
MANDATES TO REGULATE THE PROVISION OF
PRESCRIPTION DRUG BENEFITS

Full RépOLt

Backgrqu_nd .

In 1991 the Health Insurance Association of America (HIAA) commissioned The
Wyatt Company to examine the costs associated with six state legislative mandates intended
to regulate managed health care practices. These mandates would impose various
restrictions on the way that preferred provider organizations (PPOs) and utilization review
(UR) organizations are structured and operated. The result of that effort was a June 1991
report that estimated the administrative costs and medical claims costs that would result

from such mandates.

This study, an extension to that report, examines three state mandates that address
managed care in the context of prescription drug benefits. The study analyzes what the cost
impact would be if managed care organization were required to comply with the following

mandates:

1. Any willing pharmacy provider. These laws would require establishment of
a specific, objective set of criteria for selection of participating pharmacies,
and would allow any pharmacy that met these criteria to participate in the

PPO.

/r.‘_’:ﬁLj/(‘ﬁ

4



2. Benefit differentials. These laws would restrict the magnitude of paymen
differences for prescriptions filled in network and nonnctwork pharmacies.
Such payment incentives are the principal means that plan sponsors use to

encourage the use of network rather than retail pharmacies.

3. Same state license. These laws would limit participating pharmacies to those
with an in-state license. Mail service pharmacies, as currently structured,
“would not meet this requirement because they serve national populations

from a limited number of sites.

As in the original study, we attempt 10 estimate the prescription drug savings that
are feasible under a variety of managed care scenarios and the extent to which these state
mandates might reduce these savings. We focus on measurable savings that result from
pricing discounts, generic substitution, and beneficiary choice to use in-network services.
Other savings would result from those components of managed care that are intended to
ensure quality of care and better compliance with prescription drug treatment regimens.
We can offer only limited information about savings associated with these aspects of
prescription drug managed care, but a growing literature suggests that they may be

substantial.

Context of Managed Pharmacy Benefus

The costs of cmployer-sponsored health care have been escalating rapidiy in recent
years, and the costs of prescription drug benefits have risen even faster than other medical
costs. The Wyatt Company’s Compare™ Survey shows that the costs of health insurance
for an employee with family coverage increased by about 15 percent between 1990 and
1991. A national survey of retail pharmacy outlets shows that the average prices COnSUmMers

paid for prescriptions increased by 21 percent during this same period. Indeed, increases
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in average price per prescription understate the actual increases in prescription dru,
spending because there also has been a steady increase in utilization. According 10
estimates prepared by the Health Care Financing Administration, the average number of

prcscriptions per aged person increased by 30 percent between 1976 and 1988.

Prescripiion drugs now account for about 10 percent of covered medical charges for
active employees and their dependents. For retirees with primary coverage from Medicare,
prescription drugs account for 30 to SO percent of the medical charges not paid by
Medicare. Awareness of these prescription drug costs is heightened by a new accounting
standard that will be implemented this year. For plan years that begin after December
1992, employer-sponsored retiree medical plans must report retiree medical liabilities on
an accrual basis rather than the pay-as-you-go cash basis that has been common. The value
of a fully accrued medical benefit for a retiree varies widely, but a crude rule of thumb puts
it in the $30,000 - $40,000 range. Of this total, it is not uncommon 10 find prescription

drug liabilities in excess of $10,000 per retiree.

These facts are forcing employers 10 make critical choices about how they will
control their spending for health care benefits. Some employers have responded by
eliminating health care benefits, some have shifted a greater portion of costs to employees,
and many have sought t0 preserve health care benefits by managiﬁg them more carefully.
Coinciding with employers’ growing concern about prescription drug CcOStS is the
development of new health care delivery systems that introduce economies into the

purchase and delivery of the benefit.

In a traditional indemnity plan, the beneficiary purchased prescriptions at a retail
pharmacy, paid cash to the pharmacy, and submitted the receipt t0 the health insurance
plan for reimbursement. This arrangement produces several adverse consequences from

both efficiency and quality-of-care perspectives.

10
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First, health plan spending for prescription drugs was constrained because some
beneficiaries hesitated to fill prescriptions that were below the plan deductible (known as
the "hesitancy effect"), and because many prescriptions that were filled were never
submitted as claims. This second factor is known as the "shoebox effect," because of the
popular image that beneficiaries take their paper claims home and place them in a shoebox
with the intention of filing them at 2 later date. Many of these claims are either lost or

forgotten.

Although the hesitancy and shocbbx effects are believed to reduce claims submission
by as much as 30 to 40 percent, they also have adverse consequences. When prescriptions
are never filled, the beneficiary fails to comply with the drug treatment prescribed by the
physician. Studies show that failure to comply with drug treatment accounts for up to 15
percent of hospital admissions -- an adverse consequence from both cost and quality
perspectives. This failure to comply may also be costly to the plan if adverse outcomes

require additional medical care.

A second set of problems with the traditional reimbursement arrangement grows
from the lack of information and incentives necessary to sustain a competitive market.
Drug store receipts typically do not include sufficient information for the medical plan to
determine whether prescription drug charges are reasonable, whether a generic medication
might be available, or whether the pattern of prescription drug fills meets standards for
quality care. Traditional plans simply check to see that the deductible is met, and then pay
a fixed percentage of what was charged to the beneficiary. Given this lack of information,

it is virtually impossible to manage the benefit to achieve either cost or quality objectives.

In this traditional environment, beneficiaries are not given financial incentives or the
information needed to act as prudent purchasers of prescription drugs; third party payers

are not empowered with information or the ability to steer market share to those

11
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pharmacies that offer discounts and collaborate with the plan to manage COSts; and

pharmacies are given little incentive to compete On the basis of price or quality of care.

The advent of new computer and communications technologies has made it possible
to manage the prescription drug benefit in a manner that benefits all parties to the
prescription drug transaction. In the case of full online claims adjudication, network
pharmacies can now bill the health plan electronically at the point of sale. This point of
sale technology reduces the hesitancy effect and‘climinatc_s the shoebox effect. This also
delivers timely information to the beneficiary, pharmacist, and health plan. The beneficiary
now knows at the point of sale whether the prescription is covered, and what the out-of-
pocket costs will be if the prescription is filled in generic or trade forms. The pharmacist
is able to confirm the beneficiary’s eligibility and submit the claim for electronic
"adjudication", which indicates precisely what the plan will pay. The third party payer gains
extensive information that creates the potential for more cost-effective management of the

pharmacy benefit.

Point-of-sale technology also enables management of generic dispensing through
‘Maximum Allowable Cost’ or ‘MAC' programs -- which limit payable charges for
multisource products to fixed amounts below the most costly available generics. Electronic
claims submission and adjudication allows careful monitoring of the extent t0 which generics
are being substituted for trade drugs. Many PPO and mail service contracts now include
performance guarantees for the percentage of prescriptions that network pharmacies will

£ill with lower cost generics.

During the same period that new technologies were facilitating the development of
pharmacy PPOs, mail service firms introduced an additional element of compstition into

the prescription drug market. These firms are able t0 achieve economies of scale through
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volume purchasing directly from manufacturers, through highly spccialiicd dispensing and
packaging systems, and through advanced information systems that collect clinical and
reimbursement information. These organizations still account for less than 10 percent of
the private sector drug volume dispensed in the U.S., but their very presence has enhanced

competition and established a new standard of efficiency.

In recent years, third-party payers have experimented with various managed care
arrangements designed to maintain cornprchcnsivc coverage of prescription drug benefits,
while encouraging more prudent purchasing decisions. In contrast to the alternative of |
shifting costs to employees and retirees, these arrangements frequently represent an
enhanced benefit in terms of the proportion of total prescription drug dollars paid by the

health plan.
Study Overview

Model Developmeni

The initial objective of this study is to estimate the percentage savings that tightly
managed pharmacy PPOs and mail service organizations can provide relative 1o the
unmanaged retail environment. Total savings to both beneficiaries and their third-party
pavers are considered. We do not attempt 10 quantify savings that may result when
enhanced drug treatment compliance helps the beneficiary avoid hospitalization or other

medical services.

Key determinants of modeled savings are price discounts, generic substitwtion, and
the market penetration achieved by preferred providers. The first part of our analysis
presents a variety of scenarios illustrating the savings that can be achieved when

prescriptions are filled through PPO and mail service pharmacies.
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‘ Following this analysis of PPO and mail service savings, we examine the impact of
each state mandate. We consider the plan sponsor’s ability to steer beneficiaries 10
preferred providers, the extent of discounts that these preferred providers might offer when
that steerage effect is weakened, and the likelihood that these arrangements would remain

viable under the proposed mandates.

Data, Measuremend, and Assumptions

The models used for this study require empirical data, standards .for mcésurcmem,
and assumptions. Wyatt’s role in negotiating PPO and mail service contracts gives us
current market information concerning the pricing discounts and generic substitution rates
common among PPO and mail sem'cé vendors. We also collected plan data from five
national carriers who market managed care products with a prescription drug component.
Combining the data from PPO vendors, mail service organizations, and carriers with
managed care products, the data for this report draw on the actual experience of managed
care organizations that offer prescription drug benefits to over 59 million people. The price
discounts and generic substitution rates used in these models are not extreme values; rather
they reflect the current experience of prominent managed care vendors with a national

presence.

Average Wholesale Price (AWP) is used as 3 yard stick against which we measure
prescription drug retail prices and discounts. AWP has been likened to a “sticker price” -
it is not a price at which prescription drugs are actually bought and sold, but it does furnish
a useful standard for comparing ingredient costs of drugs dispensed in different settings.
Pharmacies generally acquire their stock at a considerable discount from AWP, and sell
them in a retail environment at 2 substantial markup over AWP. PPO and mail service
contracts typically provide for reimbursement of prescriptions dispensed according to a

formula based on AWP.
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Assumptions are used in this report both for purposes of simplifying the models anc
for purposes of testing a range of scenarios for potential savings. For example, we assume
that the average supply of maintenance medications dispensed in a mail service setting does
not differ for trade drugs with no generic substitute, those with a substitute, and the generic
drug. The data used for this project show some minor differences among these categories,
but an average supply is used for all these categories. Another kind of assumption concerns
the range of scenarios to model. Few if any of today’s indemnity plans have achieved the
full potential for generic substitution, mail service market penetration, or channeling of

beneficiaries into preferred provider arrangements.

Limitations of the Study

This study focuses on the cost savings that can be accomplished through PPO and
mail service discounts, and through generic substitution. Managed care also addresses
quality of care, including drug utilization review, information systems that integrate
treatment profiles from medical and pharmacy providers, and provider education. This

study does not evaluate the success of such programs.

A second limitation of this study is that we estimate cost savings using relative rather
than absolute terms. The number of prescriptions per person will vary widely from plan
to plan depending on plan demographics, community practice pattcfns, and beneficiary cost
sharing. For example, one national card plan reports that the average number of
prescription fills per year is 15 for an over-65 population, but one large retiree medical plan
is reporting 30 per year. Similar issues occur in considering the average supply and average
charges per prescription. Rather than attempt to define national standards for these
parameters that vary from plan to plan, we have stated them as assumptions and calculated

savings in percentage terms.
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Finally, this study does not attempt to determine whether some prescription drug
delivery systems are better than others at idcntifying and eliminating waste. This study
takes the perspective that prescription drugs are prescribed by physicians for a good reason,
and the underlying medical need for prescription drugs is independent of the
reimbursement mechanism or delivery system under which a beneficiary may obtain the
prcscription. Consequently, we do not attempt tO identify savings that might be

accomplished through the identification and elimination of unnecessary prescriptions.

Savings Under Managed Care Arrangements

In order to estimate the savings associated with PPO and mail service arrangements,
we must determine baseline prescription drug costs in the unmanaged retail setting. The
baseline retail cost scenario is intended to be free of the shoebox and hesitancy effects, and
the costs are intended to include all costs, whether paid by the health plan or by the
beneficiary. The basic premise of this scenario is that beneficiary access 10 prescription
medications is not hampered by cost sharing or other utilization constraints, and the

pharmacy is paid at the full retail charge.

Prices, utilization, and gencric substitution rates associated with the retail market are
difficult to observe, because the typical indemnity plan yields only partial information.
Given this situation, we constructed the baseline retail cost scenario from the claims
experience of two Jarge national data bases. The first data base included drug charges
taken from a network that requires submission of paper claims by the beneficiary (the plan
requires this in order to retain the shoebox effect). Unlike the typical paper claims, these
included days supply together with the National Drug Code number — information that
allowed us to calculate the relationship between retail charges and the AWP for each claim.
It also allowed us tO calculate the generic substitution rates in 2 retail setting where there

are no financial incentives to substitute the generic product.

16



The second data base was that of a national card program with comprehensive
benefits. This data base was not appropriate for estimating retail pricing or generic
substitution, but it furnished better estimates of the average days supply of acute care and
maintenance medications that occur when comprehensive pharmacy benefits are delivered
in a community pharmacy setting. Taken together, these data bases yielded the profile of
baseline 1992 retail costs prcsemcd in Table 1. This scenario indicates a generic
substitution rate of just over 19 percent, and a relationship between AWP and retail prices

that is closely approximatcd by the following formula:
Retail price = (AWP x 1.0825) + $4.00

This bascliﬁe model assumes an average of 7.5 prescription fills annually per covered
person. This utilization rate is based on a population that includes both active cmployeés
and retirees, minimal cost sharing, and full submission of claims into the reporting system.
Based on this level of utilization, the model projects 2 1992 annual retail claims cost of
$241.12 per person. This baseline cost serves as 2 benchmark for evaluating the savings

of PPO and mail service delivery systems.

PPO Savings

Although the PPO market for prescription drug benefits is still evolving, substantial
savings are currently available. Of course the network with the best discount may not offer
sufficient geographic coverage, a commitment to generic substitution, or good performance
on various other measures related to cost and quality. The discount level we selected for
the PPO model is available from several national vendors with good records of performance

on these measures.

The reimbursement formula used for the PPO models is as follows:

Prescription payment = (AWP -10%) + $2.75

17
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RETAIL

Acute Single Source
Acute Multisource
Acute Generic

Total Acute

Maint Single Source
Maint Multisource
Maint Generic

Total Maintenance

Total Single Source
Total Multisource

Total Generic

Total

PCT OF
FILLS

11.6%
13.4%
10.0%
35.0%

42.5%
13.2%

9.3%
65.0%

54.1%
26.6%
19.3%

100.0%

FILLS/ AWPS$/

PERSON Rx
09 35.52
1.0 15.55
0.8 7.31
26 19.80
3.2 34.21
1.0 27.89
0.7 9.10
49 29.34
41 34.49
2.0 21.68
1.4 8.17
75 26.00

Retail Price = AWP + 8.25% + $4.00

Assumes no incentives for

generic substitution.

TABLE 1
1992 BASELINE RETAIL COSTS PER PERSON

RETAIL$ DAYS/

Rx

42.45
20.83
11.91
25.44

41.03
34.19
13.85
35.76

41.34
27.47
12.84

32.15

Rx

1.0
11.0
110

30.0
30.0
30.0

25.9
20.4
201

23.4

DAYS/ ~ COST/
PERSON PERSON

9.6 36.92
11.0 20.68
8.3 8.97
28.9 66.77
95.7 130.85
2.7 33.88
209 9.63
146.3 17435
105.2 167.76
40.7 54.75
29.1 18.61
175.1 24112



This payment formula yields total savings of 18.6 percent when compared 10
prescription drugs purchased for a similar population in a retail environment (Table 2).
This savings is accomplished on the basis of price discounts alone - the generic substitution

rate is held constant at the same level used for the retail model.

When generic drugs are substituted for trade drugs, the savings can be enhanced as
demonstrated by Table 3. In this model the average AWP for multisource trade drugs is
$21.96 compared to an average of 58.15 for generic substitutcs.. Even after the PPO’s
dispensing fee is taken into account, the plan cost of a multi-source trade drug is still more
than twice the cost of the generic substitute. Table 3 shows the impact of increasing the
generic substitution by just seven percentage points above the 19.3 percent baseline rate
of Table 2. This scenario produces savings of 21.2 percent compared to the 18.6 percent

PPO savings based on price discounts alone.

Mail Service Savings

About 65 percent of all prescriptions and over 80 percent of the total prescription
days supplied by our modeled plans are for maintenance medications. These are
medications required on 2 Jong-term basis to treat chronic conditions such at diabetes,
hypertension, and arthritis. Mail service plans can do little t0 address the costs of acute

medications, but these plans do offer considerable savings for chronic medications.

Mail service savings result from deep price discounts, reduced dispensing fees,
dispensing prescriptions in larger quantities, generic substitution, and the elimination of
separate charges for claims administration. Table 4 indicates an 11.1 percent mail service
savings in claims costs compared to the retail baseline. This mail service scenario is

premised on a blend of retail and mail service delivery systems, with half of the
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TABLE 2
1992 COST PER PERSON IN A PPO

PCT OF FILLS/ AWP $/ PPO $/ DAYS/ DAYS/ COSTI

FILLS PERSON  Rx Rx Rx PERSON PERSON

PPO

Acute Single Source 11.6% 0.9 35.52 34.72 1.0 9.6 30.19
Acute Multisource 13.4% 1.0 15.55 16.75 10 110 16.78
Acute Generic : 10.0% 0.8 7.31 9.33 11.0 83 - 7.03
Total Acute 35.0% 2.6 19.80 2057 289 54.00
Maint Single Source 42.5% 3.2 34.21 33.54 30.0 95.7 106.95
Maint Multisource 13.2% 1.0 27.89 27.85 30.0 29.7 27.59
Maint Generic 9.3% 0.7 9.10 10.94 30.0 209 7.61
Total Maintenance 65.0% 49 29.34 29.16 1463 142.15
Total Single Source 54.1% 4.1 34.49 33.79 259 105.2 137.14
Total Multisource 26.6% 2.0 21.68 2227 20.4 407 4438
Total Generic 19.3% 1.4 8.17 10.10 20.1 29.1 14.64
Total 100.0% 7.5 26.00 26.15 23.4 175.1. 196.15
Retall Baseline 100.0% 75 26.00 32.15 23.4 1751 241.12
pct. Change from Retall -18.6% -18.6%

PPO Reimbursement = AWP - 10% + $2.75
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TABLE 3
1992 COST PER PERSON IN A PPO
WITH 7% INCREASE IN GENERIC SUBSTITUTION

PCTOF  FILLS/ AWP S/ PPOS/ DAYS/ DAYS/ CcOosT/

FILLS PERSON Rx Rx Ax PERSON PERSON
PPO
Acute Single Source 11.6% 09 35.52 34.72 11.0 96 = 3019
Acule Mullisource . 9.3% 07 1555 16.75 11.0 77 1173
Acute Generic 14.1% 1.1 7.31 933 11.0 116 984
Total Acute 35.0% 26 18.86 19.72 289 51.76
Maint Singte Source ° 42.5% 3.2 34.21 33.54 30.0 95.7 106.95
Maint Mullisource 10.1% 0.8 27.89 27.85 30.0 22.7 21.12
Maint Generlc 12.4% 0.9 9.10 10.94 30.0 27.8 ‘ 10.15
Total Maintenance 65.0% 49 28.45 28.35 146.3 138.22
Total Single Source 54.1% 41 34.49 33.79 259 1052 - 137.14
Total Multisource 19.5% 15 21.96 22.52 20.9 30.5 32.85
Total Generic 26.4% 2.0 8.15 10.08 19.9 39.4 19.99
Total 100.0% 75 25.09 25.33 234 175.1 189.98
Retail Baseline 100.0% 75 26.00 32.15 23.4 1751 24112
Pct. Change from Retalil -3.5% -21.2% 21.2%

PPO Reimbursement = AWP - 10% + $2.75
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RETAIL

Aculs Single Source
Acute Multisource
Acute Gensric

Total Acute

Maint Single Source
Maint Multisource
Maint Generic.
Total Maintenance

MAIL

Maint Single Source
Malnt Mullisource
Maint Generic

Total Maintenance
SUMMARY

Total Single Source
Total Muitisource

Total Generic

Total

Retall Baseline

PCT OF
FILLS

14.3%
16.5%
12.4%
43.3%

26.3%
8.2%
57%

40.2%

108%
1.5%
4.2%

16.5%

51.4%
26.2%
22.3%

100.0%

100.0%

Pct. Change from Retall

TABLE 4
1992 COSTS FOR RETAIL WITH MAIL OPTION

Retail Price = AWP + B.25% + $4.00 Fee
Mail Reimbursement = AWP - 13% + $2.50

50% MAIL SERVICE PENETRATION OF MAINTENANCE

FiLLS/ AWP S/ PPOS/
PERSON Rx Rx
09 35.652 42.45
1.0 15.55 20.83
08 7.31 11.91
26 19.80 25.44
1.6 34.21 41.03
05 27.89 34.19
03 9.10 13.85
24 29.34 35.76
0.7 83.2' 74.92
0.1 679 6154
03 22.% 21.76
1.0 66.39 60.26
31 4408 4855
16 22.47 27.39
1.4 10.54 14.25
6.1 31.33 35.34
75 26.00 32.18
-19.1% 205% 9.9%
MARKET

DAYS/

RAx

110
110
11.0

30.0
300
30.0

730
73.0
73.0

337
206
275

289

234
23.7%

DAYS/ cosT/
PERSON PERSON

96 36.92
110 2088

83 8.97
289 66.77
47.8 65.42
149 16.94
10.4 4.062

73.1 87.18

A78 49.08

68 577
164 5.50
73.1 60.36

105.2 151.43

327 4359
ar2 1929

175.1 2143
175.1 241.12
-11.1%



maintenance medications and all acute medications still delivered through traditional retail
channels. Although mail order supplies only 73.1 of the 175.1 prescription days per capita

under this scenario, the plan and beneficiary share a substantial savings.

The discounts available through mail service plans are generally the best in the

industry, with the reimbursement formula used here rather typical:
Reimbursement = (AWP -13%) + $2.50

The 13 percent discount from AWP is very favorable compared to the discounts
available from community pharmacies, and the fixed dispensing fee is spread over a longer
average days supply. In this mail service model, the maintenance medications dispensed
through mail service average a 73 day supply compared to an average supply of 30 days
dispensed in the retail community pharmacy setting. Although 2 Jower percentage of
maintenance medications have generic substitutes, many mail service firms have a good
reputation for making such substitutions whenever possible. In this model, the mail service
firm is able to substitute generics 25 percent of the time for maintenance medications
compared with 2 14 percent generic substitution rate for maintenance medications

dispensed through retail channels.

Integrated PPO/Mail Service Plans |

Table 5 illustrates the potential savings in claims costs that can be achieved by
integrating the PPO and mail service options. Mail service can furnish convenience and
maximum price discounts 10 beneficiaries who are dependent on maintenance medications,
while the PPO can furnish the acute medications and initial fills for maintenance
prescriptions. Some health plans boost the use of mail order by requiring that all

maintenance medications after the first fill be through mail service.
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RETAIL

Acuts Single Source
Acute Muttisource
Acute Generic

Total Acule

Maint Singte Source
Malint Multisource
Maint Generic

Total Maintenance

MAIL
Maint Single Source
Maint Multisource

Malnt Genestlc
Tolal Maintenance

SUMMARY
Toltal Singte Source
Total Muttisource

Tolal Generlc

Total

Retall Baseline

1992 COSTS

PCT OF
FILLS

13.7%
11.0%
16.6%
41.3%

30.1%
7.2%
8.8%

46.1%

8.3%
1.2%
3.2%
12.6%

52.1%
19.4%
28.6%
100.0%

100.0%

Pct. Change from Retail

PPO Aeimbursement =
Mail Aeimbursement =
40% of maintenance me

TABLES

FOR INTEGRATED PPO WITH MAIL SERVICE
OVERALL GENERIC SUBSTITUTION AT 28%
FLLs) Awps/  PPOS/ DAYS/ DAYs/ COSU
PERSON Rx Ax Ax PERSON PERSON
09 3552 3472 110 98 3019
07 1555 1675 11.0 77 113
11 7.31 033 110 116 9.84
26 1886  19.72 289 5176
19 2421 23354 300 574 647
o5 2789 2785 300 138 1267
0.6 910 1094 300 16.7 6.09
99 2845 2835 a78 8293
05 g12 7492 730 as3 3927
0.1 679 6154 730 55 462
0.2 224 2176 730 14.8 4.40
o8 6639 6026 cas 4829
a3 4233 4041 a18 1052 13384
12 2330 2358 21.8 268  29.02
1.8 9.51 11.21 23.7 434 2033
64 2927 2881 276 1751 183.0
75 2600 3215 s34 1751 24112
453%  126%  -104% 18.1% 24.1%

AWP - 10% + $2.75
AWP - 13% + 82 50

dications through mall s

ervice



The integrated PPO/mail service model presented in Table 5 incorporates the PPO
and mail service discounts described above, as well as relatively high generic substitution
in both settings. Overall, this integrated plan is achieving a generic substitution rate of 29.2
percent; it is supplying half of total maintenance medications through mail service, and
saving 24.8 percent of claim costs for the plan sponsor and beneficiary when compared 10

the retail baseline of Table 1.

Prescription Drug Benefits under an Indemnity Plan

Both the PPO and mail service approaches can offer a comprehensive prescription
drug benefit to covered persons while achieving savings through price discounts and generic
substitution. These managed care plans often offer a richer benefit than that offered under
a traditional major medical plan. Today's typical indemnity plan has an individual
deductible of $200 and a family deductible of $400. Consequently, many prescription drug
claims fall below the deductible. After the deductible is satisfied, the plan typically pays
80 percent of covered charges up to an out-pocket-maximurm of $1,000 per individual and

$2,000 per family.

Moreover, the traditional indemnity plan normally requires the beneficiary to pay for
the prescription and submit a paper claim for reimbursement. This fosters the shoebox and
hesitancy effects that aré estimated to reduce claims submissions’ by 30 to 40 percent.
Table 6 illustrates the 35 percent reduction in submitted charges that might result simply
from these two factors. This apparent plan “savings" is greater than that modeled in any
of the managed care sccnarios.. Under this scenario, savings result from decreasing

utilization and shifting costs 1O beneficiaries through the shoebox effect.
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TABLE 6

1992 SUBMITTED CHARGES UNDER AN INDE

PCTOF  FILLS/ AWPS$/ RETAILS

FILLS PERSON Rx Rx
RETAIL
Acute Single Source 11.6% 0.6 35.52 42.45
Acute Multisource 13.4% 0.7 15.55 20.83
Acute Generic 10.0% 05 7.31 11.91
Total Acute 35.0% 1.7 19.80 25.44
0.0
Maint Single Source 42.5% 2.1 34.21 41.03
Maint Multisource 13.2% 0.6 27.89 34.19
Maint Generic 9.3% 0.5 9.10 13.85
Total Maintenance 65.0% 3.2 29.34 35.76
0.0
Total Single Source 54.1% 2.6 34.49 41.34
Total Multisource 26.6% 1.3 21.68 27.47
Total Generic 19.3% 09 8.17 12.84
Total 100.0% 4.88 26.00 32.15
Retail Baseline 100.0% 7.5 26.00 32.15
Pct. Change from Baseline -35.0%

Retall Price = AWP + 8.25% + $4.00

Assumes no incentives for generic substitution.

$200 deductible and 20% beneficiary cost sharing above deductible.

DAYS/
Rx

11.0
11.0
11.0

30.0
30.0
30.0

25.9
20.4
20.1

234

23.4

MNITY PLAN
DAYS/  COST/
PERSON PERSON

62 2400
72 1357
54 583
188  43.40
622 8505
193 22,02
136  6.26
95.1 113.33
68.4 109.05
26.5 35.59
18.9 12.09
1138 15673
1751 24112
350%  -35.0%



Mandate 1: Any Willing Pharmacy Provider

Background

These laws would require a managed care pharmacy plan sponsor 10 establish a
specific, objective set of criteria for selection of participating pharmacies and to allow any
pharmacy that met these criteria to participate. The underlying premise for analyzing the
claims impact of this provision is that expanding the percentage of pharmacies in the PPO
will lead pharmacies 10 offer less of a discount than they would if they anticipated that

network beneficiaries would be directed to a more limited pharmacy network.

From a purely economic perspective, an independent pharmacy or chain elects t0

participate in 2 PPO based on:

(1) -the anticipated number of new prescriptions that will be channeled t0 the

pharmacy, and

(2) the proportion of current business that the pharmacy anticipates losing if no
discount is offered (if beneficiaries are free 10 g0 out-of-network, then the
pharmacy might attempt 1O retain this business at the non-discounted retail

price).

Based on differing levels of pharmacy participation, Wyatt developed an economic
model that projects the extent 1o which the PPO savings described in the previous section
would be eroded by an "any willing pharmacy provider" mandate. This model demonstrates
that there is a point at which further expansion is not economically feasible for either the

health insurance plan or the pharmacy providers.
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Methodology

The model is based on several assumptions that determine the point at which the
PPO network arrangement is no longer viable to the insurer or the pharmacies, but the
exact point is not the essential finding of this model. The important finding of this exercise
is that such a point exists, and the viability of PPO networks is threatened by laws that

promote unrestricted network growth.

Wyatt constructed 2 pharmacy revenue requirement model and analyzed pharmacy
behavior toward a typical PPO network with 30 percent of a market’s prescriptions. The

model assumes that 40 percent of the community pharmacies participate under Scenario

1 -- a scenario that presumes adequate geographic accessibility together with a discount
from retail of 18.6 percent. (Table 7) This discount is based on actual market
observations, and is consistent with the PPO models presented in the previous section. It
is assumed that pharmacies wish to maintain their current average net margins, and that

pharmacies have an unlimited capacity to fill prescriptions in order to meet demand.

Scenario 1 represents the best estimate of current pharmacy participation Jevels in
operation today. Scenario 4 depicts the worst-case scenario in which all pharmacies
participate in the network, while Scenarios 2 and 3 fall between these extremes. Network
pharmacies gain no market share under Scenario 4, and it is no longer in their best interest
10 offer the network a discount. The value of out-of-network benefits on line 17 assumes
the availability of a major medical plan which covers prescription drugs at an 80 percent

level of reimbursement.

Conclusions
Under Scenario 1, the 18.6 network discount yields an overall claims cost reduction

of 17.7 percent, because 5 percent of claims are out of network and discounted. Claims
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TABLE7

PPO MARKET SHARE

NETWORK SIZE, AND CLAIMS SAVINGS

Key Steerage Assumptions

Percentage of Prescriptions flled in Network
Percentage of Pharmacies in Network

Natwork Prescriptions from New Claimants
Network Prescnptions from Known Claimants

Modeling Detail

Pharmacy's Current Prescriptons pef Year
Non-Network Prescriptons

Network Prescriptions trom New Claimants
Network Prescriptions trom Known Claimants
Potantal Prescnpbons lines S & T

1952 Retail Charge Per Prescription
1992 Network Charge Per Prescnption
Etective Discount

{from Table 2)

Network Use
Network Co-Pay
Value of Network Benefits

Out-of-Network Use
Vaive of Out-of-Network Benefits

Reimbursement - Plan
Reimbursament - Member

Reimbursement - Combined

Claimns Cost Reduction

Scenario 1

30.0%
40.0%

18.0%
12.0%

100.000
838.000
18.000
12.000

118.000

$32.18
$26.17
18.6%

95.0%
15.0%
85.0%

5.0%
80.0%

69.7%
12.6%
82.3%

17.7%

29

Scenario 2

30.0%
80.0%

12.0%
18.0%

100.000
82.000
12,000
18.000

112.000

$32.18
$28.16
12.4%

95.0%
15.0%
85.0%

5.0%
80.0%

T4.7%
13.5%
88.2%

11.8%

Scenario J

30.0%
80.0%

6.0%
24 .0%

100.000
76.000
€.000
24.000
106.000

$32.15
$30.16
6.2%

95.0%
15.0%
85.0%

5.0%
80.0%

T79.7T%
14.4%
94.1%

5.9%

Scenaric 4

30 0%
100.0%

0.0%
30.0%

100.000
70.000

30.000
100.000

$3215
$32 15
0 0%

95 0%
15 0%
85.0%

5.0%
80 O%

84.8%
15.3%
100.0%

0.0%

A (;'/ K



cost reductions evaporate as the network grows to include all pharmacies (Scenario 4),

because participating pharmacies can no longer anticipate increased market share.

Table 8 shows that plan savings are further reduced due to the fixed costs of
network administration. In this example, the marginal value of the network discount to the
plan and plan member is 16.7 percent for Scenario 1, and -1.0 percent for Scenario 4.
Under this worst case scenario, the incentive for pharmacies to gfant a discount has

disappeared, but fixed costs of network administration remain.

Mandate 2: Benefit Differentials

Background

Some states have placed restrictions on the maximum difference in benefit payments
for drugs dispensed by participating and nonparticipating pharmacies. Such provisions may
deflate the purchasing power of PPO plan sponsors by limiting their ability to steer
beneficiaries to participating providers, thereby reducing the economic value of the
contractual relationship between the sponsor and the pharmacy. The most common
mandate, which applies not only to pharmacy but to PPO arrangements in general, limits
the payment levels between in-network and out-of-network benefits to no more than 20

percent.

In the case of pharmacy PPOs, this mandate is particularly troublesome. It not only
threatens the ability of the plan sponsor to steer beneficiaries to network pharmacies, it also
presents administrative complexities in determining whether the plan is in compliance.
Unlike the networks that are common for other medical services, a typical pharmacy
network requires a fixed copayment per prescription. Nonnetwork prescriptions are either

not covered at all or are covered under a traditional indemnity plan. If covered under an
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TABLE 8 -
IMPACT OF ANY WILLING PROVIDER MANDATE
ON MARGINAL VALUE OF PPO

Non-PPO PPO Scenarios
Model 1 2 3 4
Network:
% Pharmacies N/A 40.0% 60.0% 80.0% 100.0%
Clams Cost
Reducton N/A 17.7% 11.8% 5.9% 0.0%
Network Adm, N/A $2.3683 $2.363 $2.363 $2.363

Marginal Vatue of PPO with 15% Base Retention

5 Projected Claims $241,125 $108.518 $212.720 $226.923 $241.125
Projected Premiums $283.676 $236331 $253.040 $260.748 $286.457
% Non-PPO Premium 100.0% 83.3% 89.2% $5.1% 101.0%
Marginal Value N/A 16.7% 10.8% 4.9% -1.0%
Assumptons:

o Network administrative expense = 1% of premium income
o 1,000 subscribers

0 7.5 prescriptions per year
o Full retail cost = $32.15/prescription

31

R 4 1
/



indemnity plan, beneficiary cost sharing depends on whether the deductible has been met
and on the level of coinsurance required by the indemnity plan. In short, it may be difficult
to determine whether one plan is richer than the other, and the answer to this question
may differ depending on the size of the prescription and whether the indemnity deductible

has been satisfied.

Recently, some network plans have been implementing substantial benefit
differentials based on traditional cost sharing arrangcmcnis. Some of these plans take
advantage of point-of-service technologies to pay in-network services under the provisions
of a major medical plan that includes a deductible and 80 percent coverage of in-network
services, while some plans are keeping network drug benefits in a carveout plan with its
own deductible and a beneficiary coinsurance requirement of 10 to 20 percent. In either
of the new arrangements, nonnetwork prescription fills might require up to 50 percent

coinsurance.

Methodology

In our previous study of state benefit mandates we examined the impact of benefit
differentials between in-network and out-of-network services. At that time we surveyed
actuarial opinion concerning the differentials that are considered optimal to encourage use
of network providers, and we developed a model that was applie:d to the full range of
medical benefits. We are not aware of studies that have examined this dynamic as it
applies to pharmacy benefits, although we are aware from discussions with industry sources
that a 30 percent benefit differential is considered strong enough to move 95 percent of

utilization into the network when the network offers good geographic coverage.

Consequently, we borrowed the benefit differential model from our previous study

to compare the impact of moving from a 30 percent benefit differential to 20 percent and
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15 percent differentials. The estimates from this model are illustrative because controllec
research on beneficiary response to these pharmacy reimbursement options has not been

performed.

Conclusions

Modeled estimates of three levels of pharmacy benefit differential are presented in
Table 9. In this model, the 30 percent benefit differential between in-network and out-of-
network services corresponds with the level of PPO savings developed in Table 2. Under
this scenario the plan and beneficiary share the advantages of an 18.6 percent network
discount, and the 30 percent bcncﬁt furnishes sufficient incentive to channel 95 percent of
utilization into network pharmacies. The result of this arrangement is that the plan and
beneficiary together pay 82.3 percent of what they would have paid in the unmanaged retail

setting.

The model suggests that moving to a 20 percent differential would reduce utilization
of network pharmacies from 95 percent of the total to 88.9 percent. Assuming that the
same discounts can be retained for in-network services, this would increase the sum of plan
and member payments to 83.5 percent of the baseline retail level of Table 1. A benefit
differential of only 15 percent would reduce network utilization to 85.6 percent of total

prescriptions and increase average pharmacy payments t0 84.1 perécnt of the retail level.

All of this assumes that decreases in network utilization would not result in a
reduction of the discount that network pharmacies are willing to offer. This is contrary to
the findings of Tables 7 and 8, which demonstrate that it is not in the economic interest of
pharmacies to offer discounts unless they are able to anticipate an increase in market share.
Consequently, reducing the benefit differential would not only increase plan and beneficiary

costs due to increased payments for out-of-network services, it would tend to reduce the
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Network Savings

Network Use

Vaius of Network Benefia

Meimbursement + Plan

Reimbursement - Member

Rexmbursement - Total

Change from Baseline

IMPACT OF BENEFIT DIFFERENTIALS ON
TOTAL REIMBURSEMENT

% Ditterential
(Baseline)

" in-Net Out-Net

18.6% 0.0%

95 0% $.0%

90.0% 60.0%

T2.6%

«LT%

82.3%

0.0%

TABLE 9

34

20% Difterential

in-Net Out-Net

10.6% 0.0%
88.9% 11.1%
90.0% 70.0%
T2.9%
10.6%
83.5%
1.1%

15% Ditferential

in-Not Out-Net

18.6% 0.0%
85.6% 14.4%

90.0% 75 0%

73.5%
10.6%
84.1%
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discounts offered by network pharmacies. Finally, no administrative cost impact -- 2

potentially significant factor - was estimated for this mandate.
Mandate 3: Same State License

| Background
In an extreme form, same state licensure would mean that the dispensing pharmacy
must be located within the statc s boundancs, a condition that would severely limit the
; ability of mail service providers to offer the discounts they currently offer. In less extreme
forms, the state might require that at least one pharmacist in the mail order facility be
licensed in the state to which the prescription is sent, and that a defined set of facility
standards be met. The immediate and intended effect would be to eliminate mail service

pharmacies from competing on an equal footing with retail pharmacies.

From a consumer perspective, it is clear that mail service firms have been an
important factor in introducing competition into the retail market. With 65 percent of
prescriptions and an even higher percentage of total days supply in the maintenance

! medication category, there is considerable potential for mail service. Mail service is
especially important 10 vulnerable populations such as the elderly and disabled. These
populations use 2 high percentage of the total maintenance medications dispensed through
mail service. For many of these users, mail service furnishes not only a means of reducing

their costs but also a convenient way 1o receive their medications on a routine basis.

Methodology
To demonstrate the importance of mail service pharmacies to special populations,

we constructed 5 scenarios that show mail service savings compared to the retail baseline
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for a retired population. In the bascline retail environment, these retirees average 1Z

prcscnpnons per year and 70 percent of all prescriptions are for maintenance medications.

Conclusions

Same state licensing requirements would increase the operating costs of mail service
pharmacies and narrow the cost advantage they offer in comparison 10 community
pharmacies. A same state licensure law that required a mail pharmacyto locate within the
state of the beneficiary would bc a costly rcquxrcmem for even the largcsx mail service
firms. Less onerous licensing requirements would impose considerably 1css compliance

costs,

Table 10 illustrates the range of savings that might be lost to a retired group making
regular use of mail service. When 90 percent of maintenance medications are furnished
under the mail discount the prescription drug expense for these retirees is reduced by 21.2
percent. In this example, mail service alone produces savings of more than $100 per retiree

each year.

The mail service savings would be even greater for populations that use more
prescriptions, or for plans that have negotiated better discounts. As noted above, some
retiree groups use as many as 30 prescriptions per retiree per year. The discount
arrangement assumed in Table 10 is widely available (AWP -13% plus 2 fee of $2.50). One
national medical plan recently negotiated a mail service discount of AWP -22% with no

dispensing fee.
Although substantial savings might also be obtained through negotiations with

community pharmacy networks, mail service fills some special needs that are poorly served

through network arrangements. Retired and disabled persons in rural areas, retirees who
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80% MAIL

70% MAL

50% MAIL

30% MAL

10% MAIL

0% MAIL

(Fuh Retall Baseline)

Assumptons:

MAIL SERVICE SHARE PCT OF
OF ALL MAINTENANCE FILLS
DRUGS DISPENSED

1.000
1.000
1.000
1.000
1.000

1.00

TABLE 10

FILLS/
PERSON Rx

94

107

13.1

14.4

15.00

1992 COSTS PER RETIREE WITH
VARIOUS LEVELS OF MAIL SERVICE PENETRATION OF MAINTENANCE DRUG MARKET

AWP §/

40.04

35.8¢

3245

29.73

21 47

26.48

REIMB $/

40.92

38.34

3630

34.64

3327

3267

70% of prescriptions in baseline retail setting are for maintenance medications.
Utilization averages 15 prescriptions per retiree in baseline retail setting.
Retail service maintenance prescriptions average 30 days and mail service averages 73 days.

DAYS/

38.6

34.2

306

21.7

253

243

DAYS/
PERSON PERSON SAVINGS

364.5

364.5

364.5

3645

364.5

364.5

386.04

409.14

432.24

45534

470.44

48993

21.2%
16.5%
11.8%
T4%
24%

0.0%



move out of state when they retire, and retirees who move south each winter are al
problematic for health plans. It is difficult to obtain network discounts for these people
because they represent only a small portion of the market in the areas which they reside.

Moreover, those with disabilities can benefit greatly from the convenience of mail delivery.

The indirect effect of restricting mail service programs could be the most significant
impact.of a same state license mandate. Community pharmacies might be far less willing

to offer discounts if they perceive that mail service firms are no longer competitive.

Overall Conclusions

Managed care arrangements for prescription drugs, as for other medical benefits,
give health care consumers the opportunity to obtain better value for the money they spend_
in the health care market place. PPO and mail service programs generally furnish
beneficiaries more prescription drugs for less cost - and they do so with an emphasis on
quality and convenience. The information systems developed through these programs are
opening new opportunities for monitoring, managing and improving the quality of care that

beneficiaries receive. For the first time it is possible to link the detailed prescription drug

data with medical claims -- creating important opportunities for coordinating the care of

medical providers; informing patients and physicians when there are contraindications for

the drugs prescribed; and educating physicians and patients.

Prescription drugs can no longer be viewed as an inconsequential part of the medical
plan - they represent major expenditures, particularly for retirees. In many ways the
question is not whether the health plan should be able to pursue managed care
opportunities, but whether employers will be able to continue funding medical benefits that

are not managed. The new financial accounting standard for retiree medical plans is

especially pertinent here, because employers must find a way to address this large cost that

will be such a major factor in their profitability.
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TE OF KANSAS COMMISSIONERS:

Robert C. Harder, Chaitinan

Ron Todd
S .
KANSAS STATE EMPLOYEES usan M. Seltsam
Dave Charay,
HEALTH CARE COMM'SS|ON Benefits Administrator
MEMORANDUM
TO: Members of the House Financial Institutions and Insurance
.,(_’A, , . ,
FROM: Dave Charays Health Benefits Administrator
DATE: February 8, 1993

SUBJECT: Testimony on HB 2117

on behalf of the Kansas State Employees Health Care
Commission, I am appearing today in opposition to HB 2117.

As introduced, HB 2117 could eliminate the option of pharmacy
networks through which in-state, as well as out-of-state insurers
that contract with the Kansas State Employees Health Care
Commission, could control the cost and quality of services provided
to State of Kansas active and former employees.

Prescription costs are the most rapidly rising component of
health care cost and for the State of Kansas Employee Health Plan.
For example, for calendar 1993, prescription drug cost increased
33% as compared to a general 20% increase for the entire health
plan. The prescription drug benefits offered by Blue Cross and
Blue Shield of Kansas averaged $1.4 million dollars per month in
calendar year 1992 or a total of $16,859,821. Acquisition cost of
prescription drugs was reduced by approximately fifteen percent
during calendar year 1992 due to network participation and volume
purchase arrangements. By eliminating the volume discounts that
pharmacy networks can and do provide, this cost will increase much
faster than we have experienced in the past.

This bill defeats the idea of managed care. Limited networks
allow our insurance providers to trade volume for discounts in
cost. However, significant volume is required to allow providers
to offer attractive discounts and still maintain high quality

standards. Discounts for future years are based upon both volume
and cost projections of providers and suppliers. HB 2117 states
that all pharmacies would have the opportunity to accept the same
terms and conditions offered to any other provider -- superficially

appearing revenue neutral. However, while the bill may have little
impact in the initial year of operation, the volume experienced by
the network providers could drop to a point where future cost
discounts would not be feasible. The ability to negotiate future
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Testimony on HB 2117
February 8, 1993
Page 2

contracts containing attractive discounts would be severely
compromised by passage of this bill.

The cost of the State of Kansas Employee Health Plan is borne
by each agency and funded by the general fund of the State. At
present, the State of Kansas pays the majority of the premium cost
of the benefit program. With the networks which are in place at
present, the Health Care Commission is projecting a twenty percent
increase for future plan year. Elimination of cost effective
network options would increase these costs and obligations. The
net effect would be that the long range fiscal effect of HB 2117
would be the acceleration of prescription drug cost for the Kansas
State Employee's health plan.

Passage of this bill could result in the State being forced
to eliminate the drug card program. Drugs would then be covered
under major medical which would result in employees paying more of
the cost since they would lose the volume discount managed care
prescription drug networks provide.

DC:bcl

cc: R. Harder
R. Todd
S.-Seltsam
J. Rickerson
R. Roberts



Statement of
Caremark Inc. Prescription Service Division
Opposing House Bill 2117
to the
House Committee on Financial Institutions and Insurance
February 8, 1993

Mister Chairman, Members of the Committee on Financial Institutions
and Insurance, my name is Clifford Berman and I am speaking on
behalf of Caremark Inc's Prescription Service Division. The
Prescription Service Division is one of the nation's leading mail
service pharmacies and serves patients across the country. By way
of background, I am both an attorney and a pharmacist and I serve
as Director of Professional Services with Prescription Service Division.

Caremark Opposes Adoption of House Bill 2117

Caremark opposes adoption of House Bill 2117 for the following
reasons:

1. At a time when cost-containment in health care services is a
critical national priority, HB 2117 sends the wrong message
by actually encouraging higher cost prescriptive care.

2. Legislation such as HB 2117, while commonly referred to as
"freedom of choice" legislation, actually denies consumers
their freedom to choose.

1. HB 2117 Encourages High Cost Prescriptive Care

Health plans and insurers have long sought ways to control the ever
spiralling cost of health care. One sure way of accomplishing this
goal has been to enter into contractual arrangements with limited or
even exclusive provider panels. The savings that result from such
arrangements are a function of both marketplace competition and
basic economics. When providers must compete to become the
selected provider to a health plan, they must do so by offering the
. /]

N /( 7 12N ALA

s A S ' S T 12 5 W
T (et 2L a AL 72



provider, in consideration of a large expected volume of business
from the plan, will be willing to offer lower prices. Further, in the
pharmacy business, that higher volume of expected business gives
the pharmacy the buying power necessary to obtain volume
discounts from manufacturers which it can pass along to the plan.

HB 2117, however, would open up these limited provider panels to
all comers and thereby undercut the prescription volume to be
realized by the selected provider. Absent this expected volume, the
provider would have no incentive to agree to accepting lower
reimbursement in the first place, nor would it have the ability to
obtain volume purchasing discounts.

This can only result in the inability of providers to offer competitive
prices, leaving patients with higher prescription costs. These higher
costs will take the form of increased premiums or discontinued
coverage.

I would like to emphasize that these are not just the views of
Caremark, but also those of the Federal Trade Commission's Bureau
of Competition ("FTC"). Attached to this Statement are copies of two
recent FTC Opinions, commenting on "freedom of choice” bills from
the states of Pennsylvania and Massachusetts. In each instance, the
FTC determined that open panel provisions, while appearing to be
pro-competitive on their face, would ultimately lead to reduced
competition in the prescription market and to higher costs to the
consumer.

Also instructive is the 1988 opinion of the Arkansas Attorney
General in response to an earlier "freedom of choice" law. A copy of
that opinion is attached to this Statement. Your Attorney General
found the "freedom of choice" law to be unconstitutional under both
the Supremacy and Commerce Clauses and also noted its
anticompetitive effect on the prescription market.

2. HB 2117 Denies Fr m_of Choice

In addition to its anti-competitive nature HB 2117 also denies
consumers their true "freedom of choice". It is essential to
understand consumers are always free to take their prescriptions to
be filled at any retail pharmacy if they are willing to personally pay
the retail price. Many consumers, however, have instead chosen to
obtain insurance coverage as a means of reducing their prescription
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drug costs. In doing so, they are free to choose from any number of
differing types of policies, some of which offer exclusive providers,
others which offer limited provider panels and still others which
offer open pharmacy provider panels.

What HB 2117 would create, however, is a situation where there is
only one choice: open provider panels. This is a denial of freedom of
choice. As the FTC stated in speaking to this issue:

Subscribers may prefer to choose these limited-provider
programs if the lower pharmaceutical costs offered by the
contracting pharmacies are reflected in lower premium costs,
lower deductibles or broader coverage. . . . Subscribers can
change payors or programs if the service availability in a
particular program is insufficient or inconvenient. Subscribers
ability "to vote with their feet" if they are dissatisfied provides
an incentive for payors to assure that subscribers are satisfied
with their access to covered health care services.

And, as the FTC concluded, freedom of choice bills:

restrict consumer's freedom to chooses health benefits
programs that they believe best meet their needs.

Summa!:y

In summary, HB 2117 is anti-competitive legislation which will
ultimately lead to higher prescription costs to consumers and deny
them their true "freedom of choice". Accordingly, Caremark
respectfully urges this Committee to reject HB 2117. Thank you for
your consideration of our views.
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LNITLD STATES O AMLRI(A

FEDERAL TRADE COMMISSION
VABHINGTON. D¢ et

SR AY O COWPLI AN

_ Moy 30, 1989
The Honorable John C. Bartley B .
Massachusetts House of Representatives o
State House -
Boston, Massachusetts 02133

Dear Mr. Bartloy:

The staff of the Bureau of Competition ©f the Federal Trade
Commission is pleased to present its views On Massachusetts
Senate Bill 526, entitled "An Act Providing For Accessibllity To
Pharmaceutical Services.*d §, 826, if enacted, would require
prepaid hezalth benefits programs that include coverage of
pharmacevtical services, and provide those services through
contracts vith pharmacies, either to allov all pharmacies to
provide services to p:égram subscribers on the same terms, or to
offer subscribers the alternative of obtaining covered
pharmaceutical services from any pharmacy they chooss.

§. 8526 appears intended to gunrantee consumers greater
freedom to cheose where they will obtain covered pharmacy
services. Thus, on quick {nspection, it might be vieved as pro-
conpetitive, Yor the roascns we discuss below, however, 8. 526
actuallI may reduce competition in the merkets for both pharma-
ceutical services and prepaid health care programs, raise costs
to consumers, and restrict consurmers' freedom to chocse health
benefits programs that they believe best meet thelr needs. The
bill aleo appears to conflict vith previously enacted statutes in
Maseachusetts that authorize the formation and operation of
prepaid health care programs vhose efficient operation is
predicated on limiting the number of health care providers --
including providers of pharmaceutical services == that may
participate in such programs.

Ve believe that cozpatition in the market for prepaid
health care programs assures that subscribers to such programs
will have access to a sufficient nuxbar of providers of pharmacy
services., Fovever, even if the legislature concludes that such
accese needs to be aspured through regulatien rather than market
conpetition, there are peans to achieve that ais that would be
substantially less restrictive of conpetition and consumer choice
than the provisions of 8, $26. For these reasons, §. 526 appears
l1ikely to have as its primary effect the protection of some
pharmacies from an aspect of marketplace competition, at the
expense of consupers. .

1 qhese comments represent the vievs of the staff of the
Bureau of Competition of the Federal Trade Coomission, and do not
necessarily represent the vievs of the Commission or any

individual Commissionecr. N




3. Intercst and Exporjonce of the Yederal Trade Commiggion

The Federal Trade Commission §s empovored under 1% v.S.C.
§ 41 p2 zeQ,, to prevent unfair mothods of corpetition and
unfalr or deceptive acts or practices in or affecting commarce.
Pursuant to this stetutory mandate, the Comnission enceurages
competition in the licensed professiens, including the hoagth
professions, to the maximum extent compatible with other state
and federel goals. Por more than a decade, the Commission and
its staff have (nvestigated the competitive effects Of
restrictions on the business arrangoments of hospitals and state-
dicensed health professionals.

The Commission has obssrved that competition among hoalth
care prepayment programs and among health care providers can
enhance consumer choice and the availability of services, and
lover the overall cost ©f health care. 3In particular, the )
Commission has noted that the use by prepaid health care programs
©f limited panels of health care providers is sn effective means
of prozoting competition among such providers.® As part of its
efforts to fostar the develcgmnnt of procompetitivae health care
programs, such es 1M0s, which involve selective contracting with
a limited panel of health care providers, the Comnission has
brought several lav enforcement actions againls anti{icompetitive
efforts to prevent or eliminate such programs.? The Commission
also has supported federal °®override® legislatien that would have
exerpted PPOs from restrictive state laws and regulaticns that

2 ryederal Trade Commission, Statement of Enforcement Policy
Vith Respect to Physician Agreements to Control Medical
Prepayment Plans, 46 Fed. Reg. 48582, 48584 (October 8, 1981);
Steterent of George W. Douglas, Cormissioner, On Behalf of the
Yederal Trade Conzission, Before the Subcommittee on Mealth and
the Environnent of the Comnittee on tno:qz and Commerce, United
States House ©f Representatives, on H.R. 25361 The Preferred
Provider Health Care Act of 1583 at 2-3 (October 24, 1983);
Health Care Management Associates, 301 P.T.C. 1034, 1016 1983)
(edvisofy opinicn)y £ee 2130 Buresu of Econczics, Pederal Trade
Coroission,

And Its Effect on Competition vi (1$77).

3 gee, e.9., 94 r.2.C, 701

American Medi{cal Assoc{atien,
1579), a12:d 20 rodified, €38 P.2d 443 (2d Cir. 1580), aff'd bv
(i . 455 U.8. 676 (1982) (order deattied 99

e
F.T.C. 440 (1982) and 100 ».7.C. 872 1,‘2;,’
foxn 6

¢ 88 P.7.C, 90 ;19 ) (consent order);
Forbes Heelth System Mod{cal] Etatff, $4

«T.C. 1042 (1979)
(consent order)) !

+ Ko, C-3226 (FIC consent order {ssued apr. 14,
1988; Eugene M. Addison, M.D,, No. C-3243 (PIC consent order
dssued Nov, 15. 1""0




restrict er prevent the development of PPO programs, such es
egrecdom of choice® or "any willing provider® provisions, which
prevent P?Qs from selectively contracting with a limited panel
providers.Y The Commission’'s staff, on request, alsc has
submitted comments to federal and state government agencies
explaining that various regulatory schemes would interfere
unnecessarily wvith the operation ©f such procenpstitive
arrangements .o

I11. The Proposed Legislation

S. 526 requires that “overy carrier « « o« grovldiuq or
offering any group medical or other group health benelits
contract or insurance vhéch also provides or offers covorago for
pharmaceutical services*® pust provide those pharmacsutics

4 cep Statement of George W. Douglas, SUDIA NOte 2; Letter
from James C. Miller 11Y, Chairman, Federal Trade Comnission 1o
Representative Ron Wyden (July 29, 1983) (comzenting on H.R. 295€).

$ ohe Commission's staff has submitted comments with
respect to & state prohibition of exclusive provider contracts
between H¥Os and physicians, noting that such & prohibition could
be expected to hamper procompetitive activities of H¥0s, and deny
consumers the improved services that such competition would
stirvlate., Letter from Jeffrey I. ZTuckerman, Director, Bureau of
Competition, Yederal Trade Comzission, tO David A. Gates,
Cormissioner of Insurance, State of Nevada (Kovemder S, 15B€).
Similarly, the staff submitted comments to the Department e?
Health and Human Services -ugialttng that, in view of the
procorpetitive and cost-containment benefits of 10iOs and PPOs,
proposed Medicere and Medicaid anti-kickback regulations should
not be written or interpreted so as to prohidbit various common
contractual relationships that IMOs and PPOs have with limited
provider panels. Corments of the Federal Trade Commission's
Bureaus of Competition, Consumer Frotection, and Economics
Concerning tha Developzent ©f Regulations Pursuant to the
H;:%ca:o and Medicaid Anti-Xickback Statute at €-13 (Decemder 18,
1587).

6 <ohere is some question as to the applicadbllity of 8. 826
to different types of thizd-party payors of health care benefits.
For exanple, it is not ontl:ol{ clear whether 8, 526 would apply
to programs offered by commercial insurance corpanies. On the .
one hand, tbe bill does mot specify insurance companies in its
enuzeraticn of the types of firms that are {ncluded within the
peaning of *carrier.,® On the other hand, the bill amends chapter
198 of the Xassachusetts General lavs, vhich deals with accident
and health {nsurance, and refers to *any ¢roup . « . health
benefite contract pr {nsvrancg vhich 8lso provides or offers




services through one or more ©f four types ©f arrangemonts
specified in the bill: (1) girect provision of those services
*{n-house® by employess ©f the carrier; (2) contracts with groups
of pharmacy services providers, with the proviso that *all
eligible* providors be given an opfortunity to participate on the
same basis; (J) contracts with °select provider(s),® but with the
requirement that the cerrier also nust offer sudscriders an
alternative vhereby they wmay obtain pharmacevtical services from
*a participating provider o;ganizatlon or group, which gives all
tangible pharmacy providers’ an opportunity to participate*; and
(4) use of an *affiliated non-profit clinic pharmacy.*

Options (1) and (4) describe the vays that group or staff
podel HMOs == which provide services to subscribers only st a fev
centralized locations == typically operate. Thus, these types Of
ENO programs, which are in the minority in most states in both
nunber of plans and numbar of subscribers, probably would be
largely unaffected by 6. 526.8 Nost prepaid health care

rograms, hovever, do not provide covered services at only a fev

ocaticns. Consegquently, these programs would have te offer
their covered pharmaceutical benefits through one ©f the other
tvo options provided in 6. 526. Because of this, §. 526, if
enacted, may affect a large nurdber of prepaid health care
programs and thelir subscribers.

113, An2lysis of S, %26

S§. 526 may make it more difficult, or even impossible, for
pany third-party payors to offer, and consumers to select,
programs including pharmaceutical coverage that have the cost
savings e&nd other advantages ©f prepaid health care programs that
limit the number of providers that may participate ia the .

coverage for pharmaceuvtical services.® ' (emphasis added).
sxmilazlg, although the bill states that covered "carriers®
include health maintenance organiszations, medical service
corporations, and nonprofit hospital service corporations, the
statutes that auvthorize and regulate these enti{ties indicate that
they &re not subject to the state insurance lavs, of which
Chapter 178, vhich 8§, 526 arends, is a part., £ea Xass. Gen.

Lawe Ann. ¢h. 176G, § 2 (West 1587)3 ch., 176C, § 2 (VWeat 1587);
ch. 1762, § 1 (West 1587).

7 The term °*tangible pharmacy providez® $s not defined in.
the bill.

8 some of these EMOs could De affected i1f¢, for exanplo;
they provide pharmaceutical services through an agf{llated
clinic pharmacy that &s not non-profit.
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progran.? To understand why 6. 826 ceuld have such advorse
e{fects requires some explanation of hov competition operates 4.
the markets for health cerc services and prepaid health care
prograns, and the interrelationship of these markets.

« ZThe Marker for Pharmaceutical Services
* £nd the Prepaid Health Care Mprket

Providers of pharmacy services compete for the business of
patients who need to have their prescriptions filled. Sub-
scribers of prepaid health care programs that gtov&d. coverage
for prescription drugs teprgsont an increasingly important souzce
of business for pharmacies. One "i in which pharmacies
compete for this segment of business is by seeking arrangements
with paycrs that give them preferential, or even exclusive,
eccess to a program‘s subscribers. Payors offer such prefez-
ential or exclusive arrangements to selected pharmscies (often
pharmacy chains or networks of independent pharmacies) that offer
the payor the lowest prices and best service. The payors include
incentives in their subscriber contracts (2.9., lover .
deductibles and copayments) for subscribers to use the selected
phermacies or, in some cases, pay for services only 4f they are
obtained at a contracting pharmacy. This assures the selected
pharmacies of more business volume than {f thosa subscribers
spread their purchases among many providers.

This increased volumo permits the pharmacies to take
advantage of economies of scale, such as ?uantity discounts for
large velume purchases, and to reduce their normal markup ever
cost for esch prescription filled under the program. Third-party

5 gome payors may even cesse offering coverage for
prescription drugs at all, 4f the costs of complying with any of
the options in 6. 526 are tooc high for them to make such coverage
available to subscribers at a competitive premium level.

10 1n 1987, payments bz grtvate insurance for °*drugs and
medical sundries® vere $4.7 billion of the $3¢.0 billion total
spent for those items that year, B8.W. Letsch, at 28l., °"Faticnal
Health Expenditures, 1§587,° 10 Eeplth Care Financ{ng Revi{ev 109,
115 (Winter 1968). Industry ragrosentcttvet estimate that,
eurrentlyi a?outdgse-third efdtt. Og;.:hi:élion consumers spend
on prescription s 4T pa or - TOQranms.,
Statement g! Boake 3. Sells, Chalirzan and cnf:itixgcutiv'
Officer, Revce Drug Stores, Inc,, quoted (n 1}
105 (May 1, 1589). Total expenditures for d:vgc and pedical
sundries are projected to increass to §42.1 bililon by 1590,
Division of National Cost Estirates, Office of the Actuary,
Fea2lth Care rinanctng Adnin{stration, Departzent of ue.1§§ and
Human Services, °National Health Expend{tures, 1986-2000,° 8
1, 28 (Sunner 1"’,0




M . payors find such arrangesents attractive becsuse pharmascios

* conpete to offer lower prices and additional services. These
bene{its, in turn, holp make the payor‘'s progrems more

: competitive in the prepaid health care market.dl 1n sddition,

R adeinistrative costs to the payor may be less in this type of
arrangement than where the payor must doal with all or most of
the pharmacies doing business in a pregram's service area.
Similarly, it may be easier for a payor to implement ecest-control

rograms, such as claims audits and utilisation reviev, vhere it
a'i‘ 1ém1t.d nunber of pharmacies whose records sust be
revieved.

Eubscridbers who choose these programs benefit to the extent
that the lover pharmaceutical costs offered by the contracting
pharmacies are roflected in lover premium costs. Subscribers
selecting such programs make a conscicus cholce that, for thenm,
the benefits of lover premiums, lover deductidles and copayments,
and perhaps broader coverage, outweigh whatever minor
inconvenience they may encounter from hnvxng 8 pore limited
choice of pharmacies. Nor are subscribers ikely to face
inadequate access to providers, anludzng pharmacies, despite a
program‘'s use of a limited provider panel. Subscribers can
change payors or programs, and obtain their health care coverage
from another source that offers a batter alternative, 4if the
service avallabllity in a particular program {s {nsufficient or
inconvenient, Subscribers' ability to °vote vith their feet® &if
they ere diessetisfied provides the necessary f{ncentive for payors
to assure that subscribers are satisfled with their sccess to
covered health care services.

B. Effecte of £, S2€ on the Market for Pharmaceutical
Services and on the Prepaid Health Care Markes

5. 526, 1f enacted, may make it diff{cult or impossible for
many payors to offer subscribers prepaid health care programs )
that have the cost and coverage advantages described above. As
pentioned previously, the in-house and affiliated clinic
pharracy approaches are feasible only for a fev types of
progrars. One of 6., 526's remaining options is to open the
prograz to all pharmacy firms or groups willing to contract ea
the sane terms. Without the expectation of obtaining a
substantisl portion of subscribers' business, dovever,
contracting pharmacies may be unadle to achisve the scale
economies that perzmit them to offer lover price terms or

11 1n the event. that competition among prepald health carée
prograzs or among providers ©f pharmacoutical services is
reduced, for example by regulatory constraints, the benefits
associated with permitting prepaid health cars programs to enter
into arrangements vith a limited nurber of health care providers
may be diminished.
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additional services to payors. ¥oreover, since any pharmacy
would be ontitled to contract with a P3YOr on tho gsame torms as
other contracting pharmacies, thore would be little incentive fex
pharmacies to compete 4n developing attractive er innovative
proposels., Since all other pharmacies could *froe ride* on the
first pharmacy's proposal, innovative providers of pharmacy
services probably would be unvilling te bear the costs of
developing & proposal. %This provision of 8. 826 therefore say
lubstantiallg Teduce competition among pharmacies for this
segment of thelr business.

The higher prices that some programs would have to pay for
pharmacy services, as vell as the incrsased adainistrative costs,
would be expected to raise the prexiums that those payors must
charge for programs that dnclude pharmacy benefits, or aight
force them to roduce their benefits in order to aveld raising
preniums, Either of these offects could reduce soms payoers*
abllity to compets, since their prograzs would be less attractive
than before relative to other programs whose opsratiocns, and
costs, would remain unaffected by 8. 526,

The di:advantugo: to subscribers of requiring payors te opean
their programs to all pharmacies w2y include higher premium costs
©r the loss of broader coverage rovisions, including lower
dedvetibles and copayments for pharmacy services, that programs
othervise could provide due to t&s cost savings obtained through
limiting provider participation. Thus, requiring payors to
allov ell pharracies to partxcxz;to in their progranms pay either
relse prices to consumers or eliminate the choice they othervise
would ﬁavo to select a program that gives thez certain coverage
and peyment benefits in exchange for agresing to limit their
choice of pharmacies. Subscribers already may select other types
©f prepayrent programs, such as i{ndemnity insurance, that do not
dirit the pharmacies from which they may obtain covered services.
Thus, requiring open pharmacy participation may reduce the nuzmber
and variety of prepayment programs availabdle to consumers without
providing any additicnal consumer benefit.

The final option for payors under 8., 826 is te offer
subscribers, in addition to any program that limits pharmacy
participation, an alternative under which subscribers essentially
vould be entitled to use any pharzacy. This eption also gives
subscribars little sdd{tional choice, since they already may.
chocse a prograa that does not 1init wheras they may obtain
covered pharzmaceutical (and other) services vhan ey select a
prepaid ﬁoaltb care program. XMoreover, complying with this

——

12 pven 1f an exployer pays the entire preniun cost of its
employees' coverage, higher premiums ecould Tepresent a loss ¢to
consurers si{nce those xonies could be uvsed to pay for additional
Covarage or other employse benefits, .
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option of §. 526 may entail substantial sdministrative burdens
and oxponses for payors. As discussed previously, t?s pharmacy
costs and administrative expensns of an * gon-pannl' progranm
are Jikely to be higher than those vhare the provider panel s
linited. Con:equent1¥, either the premiuns for the payor's open-
panel altornstive would nced to be ighor, or the benefits
reduced, Since subscribers who enrcll 4n prepaid health care
programs that limit provider participation do sc in order to
obtein the cost and coverage advantages that such programs
provide, it s Questionable wvhether many of these subscribars
vould opt for an alternative that eliminated those advantages
with regard to pharmacy benefits. *

Kassachusetts already has recognized the benefits of
programs that limit participation by providers, including
pharmecies, by enacting various statutes that suthorize the
formation and operation of such programs. Just last year,
Yassachusetts adopted legislation authorizing °preferred provider
arrangements, 34 vhich permits Knycrs offering such programs to
contract selectively with health care g:ov&dcrl. including
providers of pharmacevtical services,i® so leng es selection of
these providers is based 'primzrlly on cost, availability and
quality of covered sarvices.*i® 1In addition, the legislature
adopted statutory provisions suthorizing nonprofit hospital
corporations, medical service corporations, HNOs, and commercial
insurance companies to "establish, maintain, operate, own, eor.
offer’ preferred provider arrangerments approved by the Insurance
Conmiscsioner., Eimilarly, for more than a decade, Massachusetts
has, by statute, suthorized the formation and operation of ¥MOs,
vhich provide services to subscribers through selected health
care providers wvith whom the HMO generally has a centractual
egreerment. Adoption of 8. 826 would appear to be ancralous in

13 An *open-panel® program doss not restrict the number of
providers that pay participate in it, although al}) participating
providers must agree to the pregraz's payment terms and other
requirerents of participation., Other grogramt. such as indemnity
dnsuraence, do not even have participation agreements with
providers, so that subscriders may obtain covered services from
essentially any licensed provider of thoss services.

3¢ yees. Gen. Lavs Ann. eh, 1761 (West 1389 Supp.)

15 7he stetute defines *health care providers® as Including,
among others, registered pharmacists, persons licensed to engage
in the sale, distridution, or doltve:! 8t whelesale, of drugs o
pedicines, and stores xo lnzcrhd and icanaod for transacting
retzil drug business. Ch. 1761, § 1, referencing ¥ass. Gen Lavws
Ann. ch, 112 (West 1963 and 1589 Supp.).

16 ch. 1761, § €. .
. (]




1ight of these statutes, since it might prevent many such
programs from operating, et least with regard to covered
pharmacy services, in the ways envisioned and authorized by
existing statutes.

Finally, 4f the legislature concludes that subscribers who
voluntarily select health care prepayment programs that limit
their choice of pharmacies nevertheless require additional
regulatory protection to assurs that they have adeguate sources
for pharmacy services, alternatives exist that are less
restrictive of competition and less harmful to consumers than 8.
$26's approach. FoI sxample, the state ecould zequire payors to
demonstrate, as part of their current regulation under the
dnsurance lavs, that thelir programs provide adequate access to
services for their subscribers, leaving the payors fres to
decide precissly hov to meet the requirement. This approasch
would peet the concern that subscribers have adequate access to
services, while 1ulv1ng the payors free to compste for
subscribers on the basis of how successfully they please
subscribers in providing such sccess. In fact, this type of
approach is similaz to what Massachusetts appears to have adepted
in evthorizing the eatablxshmeng and operation of preferred
provider arrengements and Hi0s.7

In summary, ve believe that §. 526 may reduce competition &n
the markets for both propaid health care programs and pharmaceu-
tical services provided to such programs. As & consequence, it
pay ralise prices to consumers and unnecessarily restrict thelr
greedom to chgoss health benefits programs that they believe Dest
meet their needs.

17 yass. Cen. Lavs Ann, ch. 1761, § 2(c) (West 1989 Supp.)
provides that preferred provider arrangements must mest
*standards [apparently to be promulgated by the Commissioner of
tneurance) for sssuring reascnable levels of access of [sic)
health care services and geographical distribution of preferred
providers to render those services.® Xassachusetts lav requires
0108 to include in their subscriber contracts information en
*the locations vhers, and the zanner ia which health services and
any other benefits naz be cbtained.® Xass. Gen. Lavs Ann, €h,
176G, § 7(4) (Fest 1587). These MO subscriber contracts are
subject to disapproval the Insurance Connissfoner 4f °the
benefits provided therein are unressonable in relation to the
rate charged,® (Ch. 176G, g 1) and the Corzissioner is
authorized to prorulgate rules and regulations as necessary to
carry out ths provisions of the act. (Ch. 176G, § 17).

/’7//ﬂ




we hope these cozments are of assistance.

s$inceresly yours,

Director
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. The Honorable H. Craig Lewis

Scnate of Pennsylvania . S
The Commonwealth of Pennsylvania ' '

The State Capitol

Harrisburg, Pcnnsylvania 171200030

.. .0

. Dear Senator Lewis

The staff of the Federal Trade Commission,is pleased to present its views on
Pennsylvania Senate Bill 675 entitied the “Pharmaceutical Scrvices Freedom of
Choice Act™ This bill, if enacted, would requirc any health insurance policy® or
U employee benefit plan that covers pharmaccutical services to offcr those scrvices

through certain types of arrangements with pharmaccutical providers that are

specified in the bill. Under the proposal, plans or policies that now offer,or wishto -
- offer. pharmaccutical services through contractual arrangements with a limited
number of pharmacies would be required to allow all other pharmacies to participate
on the same terms. and to allow subscribers to obtain pharmaceutical scrvices from
any pharmacy-willing to participat¢ as a provider under the terms of the plan or
policy. While S.B. 675 appecars intended 10 guarantee consumers greater frecdom to
choose where they obtain covered pharmacy services, the proposed legislation appears
likely 1o have the unintended effect of denying consumers the benefits of
cost-reducing arrangemeats in the provision of pharmaccutical services. _
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' These comments represent the vicws 'of the staff of lﬁc Clcvclahd Rciibnal
Office and the Bureau of Compctition of the Fcderal Trade Commission. and du
not nccessarily represcat the views of the Commission or any individual

Commissioncr.

2 \while the proposed provisions of S.B. 675 apply to both hcalth insurance
policics and employee benefit plans, we do not comment on the aspects which relate
10 health insurance policies. ‘ 4
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“The Honorable H. Craig Lewis
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L-- INTEREST AND EXPERIENCE OF THE STAFF OF THE FEDERAL
TRADE COMMISSION e e

The Federal Trade Commission is empowered under 15 USC. § 41 e seq, 0
prevent unfair methods of competition and unfair or deceptive acts or gractices in
or affecting commerce. Pursuant to this statutory mandate, the ommission
encourages competition in the licensed professions, including the health professions,
to the maximum extent compatible with other state and federal goals For more
than a decade, the Commission and its stalf have investigated the competitive ef fects
of restrictions on the business arrangements of hospitals and state-licensed health

professionals.

The Commission has observed that competition among health care benefit
programs and health care providers can enhance consumer choice and the availability

. of services, and lower the overall cost of health care. In particular, the Commission

has noted that the use by prepaid health care programs of limited panels of health
care providers is an effective means of promoting competition among such providers’
The Commission has taken law enforcement action against anti<competitive efforts
to prevent or eliminate health care programs. such as Hcalth Maintenance
Organizations (HMOs), which involve sclective contracting with a limited panel of
health carc providers’ The staff of the Commission, on request. has submitted
comments to federal and statc government agencies explaining that various

3 Federal Trade Commission, Statement of Enforcement Policy With Respect
to Physician Agrecments 1o Control Mcdical Prepayment Plans, 46 Fed. Reg. 48982,
43984 (October 5, 1981);, Statement of George W. Douglas, Commissioner, On Bchall
of the Federal Trade Commission. Before the Subcommittee on Hcalth and the
Environment of the Committee on Energy and Commerce, United States House of
Representatives, on HR 2956 The Preferred Provider Health Care Act of 1983 at
2.3 (October 24,1983), Health Care Ma2nagement Associates, 101 F.T.C. 1014, 1016 (1983)
(advisory opinion). See also Bureau of Economics, Federal Trade Commission, Staff
Report on the Health Maintcnance Organization and Its Effccts on Competition

¢ See. e5. American Medical Association, 94 F.T.C. 701 (1979), affd as modified.
63S F2d 443 (2d Cir. 1930), affd by an equally divided court, 455 US. 676 (1982) {order
modificd 99 F.T.C. 440 (1952) and 100 F.T.C. 572 (1982)} Mcdical Service Corp. of
Spokane County, 83 F.T.C. 906 (1976) (conscnt order), Forbes Health System Medical
Staff.94 F.T.C. 1042 (1979) (conscnt order). Medical Stafl of Doctors® Hospital of Prince
George's County, No. C-3226 [FTC conscat order issucd Apr. 14, 1988, 53 Fed. Reg.
18273 (May 23, 1933)}. Eugene M. Addison, M.D, No. C-3243 (FTC conscat order issucd

Nov. 15, 1983). .
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i regulatory schemes would interfere unncca;arily with the operatidn of such
T arrangemcnts? : -
IL  HEALTH CARE FINANCING AND DELIVERY SYSTEMS THAT LIMIT )
PROVIDER PARTICIPATION AND SUBSCRIBERS' CHOICE OF
PROVIDERS }
During the last twenty years, in response to increasing demand from employers
and consumers for alternatives that could moderate the increases in health care costs
associated with traditional fec-for-scrvice medicine, health care financing and
delivery programs have proliferated that either directly provide, or arrange for the
i provision of, covered health care services through a limited “panel” of health care
: providers. Among these programs, which typically involve contractual agreements
‘ between the payor and “participating™ health care providers, are health maintenance
.- organizations and preferred provider organizations sEven commercial insurers, which
- do not generally contract with providers, and Blue Cross or Blue Shield plans, which.

while generally contracting with providers, do not severely limit the number of
providers who may participatc in their programs. now frequently also offer programs

* The Commission's staff submitticd comments with respect to a state prohibition
on exclusive provider contracts (3 means of limiting a plan’s provider pancl) between
HMOs and physicians, noting that such a prohibition could be expeeted to hamper
pro-competitive and beneficial activitics of HMOs, and deny consumers the improved
services that such competition would stimulate. Letter from Jeffrey 1. Zuckerman.
: Director, Bureau of Competition, Federal Trade Commission, to David A. Gates.
Commissioner of Insurance, State of Nevada (November S, 1986). Similarly, the staff
submiticd comments to the Department of Health and Human Services suggesting
that, in view of the pro<competitive and costcontainment benefits of HMOs and
PPOs, proposed Medicare and Medicaid anti-kickback regulations should not be
written or interpreted so as to prohibit various common contractual relationships that
HMOs and PPOs have with limited provider pancls. Comments of the Federal Trade
Commission’s Burcaus of Compctition. Consumer Protcction, and Economics
Concerning the Development of Regulations Pursuant to the Mcdicare and Medicaid
Anti-Kickback Statute 2t 6-13 (December 18.1987). The staff also submitted comments
to the Massachusctts Housc of Representatives concerning legisiation similar to
S.B. 675. under which all pharmacies would have the right to contract on the same
terms with a carrier, and noted that such a provision might reduce competition in
both the phurmaccutical scrvices and prepaid health care programs. raisc costs to
consumers, and restrict consumers’ frcedom to choosc health benefit programs. Letter
from Jeffrey 1. Zuckerman, Dircctor. Burcau of Competition. Federal Trade
Commission, to Represcntative John C. Bartlcy (May 30, 1959, commenting on S. 520).
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that do limit provider participation. By having a range of such programs available,
payors arc attempting to meet the needs and preferences of their customers.
Consumers select differcnt program options dcpending on their personal preferences
and anticipated health needs. : s e SR

[}
g OB % MPE

. The popular success of programs that limit provider participation is likely due
to their perceived ability to help control the large and rapid increases in the costs of
health carc services, and to subscribers’ desire for the broader coverage and lower
out-of-pocket payments that these cost savings make possible. Competition among
prepaid health care programs that limit provider participation, as well as programs
that do not, should ensure that cost savings generated by thesc programs arc passed
on to consumers. This is true for all types of health carc providers, including

providers of pharmaceutical services

: Pharmacies that compete for' the prescription business of patients, and

subscribers of prepaid health care programs that cover prescription drugs represent
: an increasingly important source of business for phé'i'macics.‘ Pharmacies, pharmacy

chains or groups of pharmacies, may acquire this segment of business by seeking

access to subscribers in a payor’s program. Pharmaccutical providers seck
. preferential. or cven exclusive, access 10 a program’s subscribers. Such arrangements
) may facilitate busincss planning by making the volume of sales more predictable
and may reduce transaction costs by reducing the number of insurance providers
with whom thcy arc dealing or may reduce marketing costs otherwise nccessary 10
generate the same business. Pavors offer such preferential or cxclusive arrangements
to sclected pharmacies, and include incentives in their subscriber contracts (eg. lower
deductibles and co-payments) for subscribers to usc the selccied pharmacics or. in
some cascs (such as in many HMO contracts). pay for scrvices only if they are

obtained at a contracting pharmacy.

IR SR Lo

¢ In 1937, payments by private insurance for “drugs and medical sundries™ were

$47 billion of the $340 billion total spent for those items that year. S. W. Letsch.
et al. National Health Expenditures. 1957, 10 Heauvrw Cane Finanang Review 109, 115
(Winter 1938).  Industry representatives cstimated that about onc-third of the
$236 billion consumgrs were expected to spend on prescription drugs in 1989 would
be paid for by third-party programs. Statcment of Boake A. Sclls, Chairman and

1 Chief Exccutive Officer, Reveo Drug Stores, Inc, quotced in 11 Dauc Srone News 10V
' (May 1, 1989). Total cxpenditures for drugs and medical sundrics are projecicd to
increase 1o $421 billion by 1990. Division of National Cost Estimates, Office of the
Actuary, Hcalth Curc Financing Administration, Department of Health and Human
Scrvices. Nasional Health Expenditures, 1986-2000, 8 1{eaLmv Caxe Finanawe Review 1 25

(Summer 1987). . .
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_. TThird-party payors { ind such arnngcmc:us attractive because, in order to win
the contracts, pharmacies compete to offer lower prices and additional scrvices which
they can offer because of the advantages noted above. These benefits, in turn, help
make the payor’s programs more attractive in the prepaid health care market. In
addition, administrative costs to the payor may be less in this type of arrangement .
than those in which the payor must deal with, and make payments to, all or most of
the pharmacies doing business in a program’s service area. Likewise, it may be easier
for a payor to implement costcontrol strategics, such as claims audits and utilization
review, where it has a limited number of pharmacies whose records must be
reviewed.

Y TR

. Subscribers may prefer to choose these limited-provider programs if the lower
pharmaceutical costs offered by the contracting pharmacies are reflected in lower
premium costs, lower deductibles or broader coverage. Subscribers who make such
a choice presumably decide that these benefits outweigh whatever inconvenience they.
may ‘encounter from having a more limited choice of pharmacies Nor are

_subscribers likely to face inadequate access to providers, including pharmacies, despite
a program’s use of a limitcd provider pancl. The same compctitive forces that
encourage pharmacies to make their best price and scrvice offer to a payor. in order
10 gain access to subscribers to its programs. also induce pavors to offer the level of
pharmacy accessibility that subscribers want Subscribers can change payors or

: programs if the service availability in a particular program is insufficient or

inconvenicnt. Subscribers® ability 10 “vote with their feet” if they arc dissatisficd
provides an incentive for payors to assurc that subscribers are satisfied with their

« . access to covered health care services.

Y T

The Commonwealth of Pennsylvania has recognized the bencficial nature of

. prepaid health care programs that limit provider participation. For example, for
more than a decade Pennsylvania has, by statute, authorized the formation and
operation of HMOs, which provide services to subscribers through selected health
care -providers with whom the HMO gencrally has a contractual agreement”
Adoption of SB. 675 would appear to be anomalous in light of these statutes, since

it might prevent many such programs from opecrating, at least with regard to
covercd.pharmacy services, in preciscly the ways envisioned and authorized by the
statutes. o I
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? See, eg. the Hcalth Mainicnnnc& Organuauun Acl. 40 'P.Sz. 5 .i'SSI e .u-q
(1989 Supp.). the Health Care Cost Containment Act, 35 PS. § 4491 er seq. (1959 Supp.).
infra note 10. '

¢ s.c thc Hecalth Maintcnance Organization Act ot § 1554, authorizing the
Sccrciary to requirc rencgotiation of contracts by the HMO with providers whencver,
eg. “he determines that they provide for excessive payments, or that they fail to
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The Honorable H. Craig Lewis
Senate of Pcnnsylvania . Page 6

It CONCLUSION | .

Scnate Bill 675, if enacted, may reduce the choices available to consumers and
raise their costs without providing any substantial public benefit. The bill may make
it more difficult, or even impossible, for many third-party payors to offer, and
consumers to select, programs including pharmaceutical coverage that have the cost
savings and other advantages discussed above. The bill would require all employee
benefit plans to open their programs to all pharmacists that wish to contract on the
same terms. Correspondingly, subscribers could not be limited as to the participating
pharmacies at which they could fill prescriptions or be charged a different
co-payment fee, receive different coverage, or incur different conditions, depending
on which providers they use. Opening the programs to all pharmacies wishing to
participate on the same terms may affect both cost and coverage in prepaid health
care plans. Without the expectation of obtaining a substantial portion of subscribers’
business, contracting pharmacies may be unable to offer lower price terms or

additional services to payors. Moreover, since any pharmacy would be entitled to .

contract with a payor on the same terms as othér contracting pharmacies, there
would be little incentive for pharmacies to compete in developing attractive or
innovative proposals in the first place. Because all other pharmacics could “free ride”
on the first pharmacy’s proposal. innovative providers of pharmacy scrvices may he
unwilling to bear the costs of developing 2 proposal.

The higher prices that payors may have to reimbursc pharmacics for their
subscribers’ covered pharmacy services, as well as the incrcascd administrative costs
associated with having 1o deal with many morc pharmacics. in turn, may raisc the
prices that those payors must charge (ie. their premiums) for their prepaid health,
care programs that include pharmacy benefits. or may foree them to reduce thawr
benefits in order to avoid raising the premiums.’ Given the choices that subscribers
already have to select other types of prepayment programs, such as indemnity
insurance. that do not limit the pharmacics from which they may obtain covered
scrvices, requiring open pharmacy participation may reduce the number and varicty

LRt

include rcasonable incentives for cost con_trdl.or that they otherwise substantially and
unreasonably contributc to the cscalation of the costs of providing hcalth care

services 10 subscribers ool o st T L T an T o T

9 The General Assembly has recognized that the continuing risc in the cost for

health care services has produced a “major crisis™ in the Commonwealth and has
passcd the Health Care Cost Containment Act, 35 PS. § 4491 er seq. (1989 Supp.). 10
address the causcs of the escalation of health care costs Insofar as the proposed
legislation would raisc costs to consumers. it would appear to be in conflict with a

_ prior legistative finding and declaration.
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of prepayment programs avzilable to consumérs without providing any additional

.

consumer benefit. -

In summary, we believe that S.B.675 may raise prices to consumers and
unnecessarily restrict consumer choice in prepaid health care programs. We hope
these comments are of assistance. ~ : .

Sincercly yours, |

Mark D. Kindt
Regional Director
Clevcland Regional Office
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STATE OF ARKANSAS 10465%
OFFICE OF THE ATTORNEY GENERAL
_ 200 TOWER BUILDING
BYEVE CLARK 47118 CENTER STREETS (501) 682.2007
ATTORNEY GENERAL VITTLE ROCK, ARKANSAS 72201
Opinion No. B88-217
Oueolie; 16, 1u8s
The Honorable Mike Wilson
State Representative
1202 Main Street
P.O. Box $269¢
Jacksonville, AR 72076
Dear Representative Wilson:
This is in response to your request for an opinion
concerning Act 489 of 1987, codified at A.C.A. § 11-5-114
(Supp. 1987). Specifically, you have pasad four yuwstionc
about the statute whieh ave as fLollows:
(1) 1Is it constitutional?
(?) If so, are tho criminal sanctivus
contalned therein enforceable as a valid
exercise of the State's police power?
(3) If constitutional, can the statute's
° terms and conditions relating to prescription
drugsvbe imposed upon health plans subject to
ERI1SA?

(4) If constitutional, 4§s the statute
enforceable agajust a church employer or
church affjliated entity furnishing services
to church employers for their employees? .

In the {nterests of Jogic and clarity, this opinion will
nddreoo these 1ssuve in Lhe Lulluwlyy oruer: (2) 1S the
statute preemptad by the provisions of ERISA?; (2) To the
extent the statute is mnot preempted, (such as with tespecl
to church plans), is it otherwise constitutional?; and, (3)
Are the criminal sanctions found in the statute s proper
cxercise of the police power? For the reasons that follow,
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it 1s my opinion that to the extent ERISA is applicadle, it
preempls the statute. As such the statute to that extent is
unconstitutional under the Supremacy Cleuse, Because ERISA
does not apply to church plans, however, it must be

FLio

determined whether the statute §s otherwise constitutional
as applied in situations where ERISA does not contrel. 1In .

that regard it is my opinion the statute presents & serious
constitutional question as to whether it places an undue
burden on interstate commerce under the Conmnerce Clause,
Additionally, the criminal sanctions fnposed by the statute
may be questioned as a valid exercise of the police power.

The statute {n question, A.C.A., §11-5-114 (Supp. 1987),
provides:

(a) 1t shall be unlawful f£or any employer
providing pharmacy services, including
prescription drugs, to employees as a part of
a healllh care program to require the employee
to obtain drugs from an out-of-state wmail
order pharuwacy as & condition of obtaining
the employer's payment for the prescription
drugs or (o impose upon an employee not
Ntilizing an out-of-state wall order pharmacy
designated by the employer a co-payment fee
or other condition not imposed ufon enployees
utilizing the deslignatod out of state mail
order pharmacy.

(b)(1) This scction shall not apply Lo uny
employer who; '

(A) Offers, as a part of a health care
program, health insurance coverage to
euployees which provides for payment of an
equal portion of the cost to the employee for
prescription drugs regardless - . of the
supplier, if the health insurance plan allows
the employec freedom of choice in determining
where the drugs are purchased; or

(B) Had in force effective January, 1, 1987,
a mail order prescription drug plan for
euployees.

(2) The provisions of this section shall not
be appiicable to health care programs in
cxlstence on March 30, 1987.

(C) Any person or entity violating the

5 B0
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provisions of this section shall be guilty of
& wnisdemeanor and upon conviction shall be
punished by s fine of not 1less than one
hundred dollars ($100.00) nor wore than one
thousand dollars ($1,000.00)., Each violation
shall consiitute a separate offense.

The statute requires the health care provider to ﬁrovide and
pay for prescription drugs on an eaull basis, without regard
to whether the drugs are obtained 1ocally, or through an
out-of-state mail order pharmacy, (which is presumadbly much
cheaper). The statute prohibits the requiring of the
cheaper out-of-state pharmacy supplier.

1. PREEMPTION BY BRISA

The 1Issue of whether a state 1aw which rogulstes the

providing of proscription drugs by & hcalth care plan is

reempted Ly the provisions of ERISA, was squarely discussed

n General Motors Corporstion, et al., v. Caldwell, 647
F.Supp. 585 (N.D. Ga. 1556). fﬂe act In issue In Caldwell
regulated contracts between plan administrators and
participating pharmacies, end also sought to establish a
pricing formula whereby plan beneficiaries could not obtain

prescription drugs st 8 more favorable rate than persons not
enrolled in & plan., The court noted that:

ERISA preempts sny and all state laws insofar
us they may now or hereafter relate to any
enployee benefit plan, 29 U.S.C. §1144(a).
The Supreme Court has explicated the scope of
LRISA preenption in Shaw v, Delta Airlines,
dfz U.S5. 85 (1983). " Here, the Court stated
that:

la) law 'relates to' an employee benefit
plan, in the normal sense of the
phrese, {f it has a connection with or a
reference to such a plan.

647 ¥,Supp. at $87.

The Court in Caldwoll went on to hold that "the Act clearly
relates to employee benefit plans and is . subject to
preemption Ly ERISA." 647 F.Supp. at 587. The court came
to this conclusion in light of the United States Supreme

Courts decision in Metropolitan Life Insurance Company v.
Massachusetts 471 U.S. 743 (1985), that even @8 state

sCatute which has only am indirect impact oun employee

= S r?



€82 8084 Dect 27,88 T:1T

The.uonoravxe Mike Wilson
Opinion No. 88-219
Page 4

benefit plans will be preempted by ERISA. 1In my opinion a
similar conclusion wmust be reached here. The statute
clearly relates to an enployee benefit plan and is therefore
preempted. :

The court in Caldwell was then faced with the question of'

vhether the Georgia law cane within the exemption to the
ERISA preemption provision, (29 U.S.C. $1144(2)(B)), whieh
operates so as not to preempt any law fegulating insurance,
banking or securities. The court, analyzing the question
under three factors enunciated in Union Labor Life Insurance
Co. v. Pireno, 458 U.S. 119, and in Iight of the decision IiT
roy 1ic _and lealth Insurance Compan V. Royal Dru

onpan ’ 40 oD 0 9 E-G—‘.' elle » ey
(T9g9)f held that the 1law in question did not regulate the
business of insurance. In sy opinion, the same conclusion
must be reached with respect to A.C.A. §11-5-114, It 15 not
& law which regulates the business of insurance, but is a
law which '"relates to" ap enployee benefit plan., The
statute {s thus preempted by the provisions of ERISA, and
is unconstitutional under the Supremacy Clause.

The ERISA preemption provision, however, does mnot preempt
state laws which would govern three types of plans listed in
29 U.S.C. 81003(b). These {$nclude governmental plans,
church plens, and plans maintained solely for the purpose of
complying with workmen's compensution, unemployment
compensation, or disability insurance laws. With respect to
these types of plans, the Arksnsas statute is not preempted
and poverns if it {s otherwise constitutional, 7This now
becomes our inquiry.

You have noted several possible constitutional infirmities
with the statute including violstions of equal protection,
the anti-trust laws, and impairment of the obligation of
contracts. You have also indicated that a first amendment
issiun may be presented. It is my opinion that pune of these
constitutional bases present a tenable theory for challeng-
ing the statute, Violations of equal protection are rare r
found in cases - Involving economic regulations, (which
resumably s the purpose of §11-5-114), New Orleans v,
ukes, 472 U.S. 297 (1976); the federal ant =trust laws do
not govern governmental action, United States v, Yellow Cab

Co., 6v F.Supp. 170 (N.D. 111, TeV on other grounds
320 .. Zl%p (1947);  impairment of fhé"oBIIgatEon of
contracts is not found with a statute only retrospective in
effact. U.S. Trust Co. of New York v. New Jersey, 431 U,.S.

1 (1977) "r1eh., denlo S, i and in wy
opinion no Tirst awendment issue s presented,

P
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Whether §11-5-114 pleces an undue burden on interstate
commerce wunder the Commerce Clause is entirely another
Question, Even  though the 1law might be deemed
non-discriminatory, as it does mot prohibit the use of out
of state mail order pharmacies, but just requires similar
peyment provisions for local pknrmacles. it still affects
Interstate conmerce. Without the statute in place, health
cere plan administrators would continue to furnish the
bencficiaries with out of state pharmaceuticals at 3
favorable price to the plan and ultimately {ts
beneficiaries, With the statute in place, plan
administrators are required to pay equally for
Pharmaceuticals supplied to beneficiaries who choose to
obtain them locally. It 1s conceivadble that nany
beneficiaries would obtain them locaslly because of
convenience and speed of delivery, and because paid for to
the same extent by the plan as mail order pharmaceuticals.
Because those beneficiaries would purchase drugs locally by
virtue of the act, that same amount of preseription druys
will not be sold in interstate coumerce. Thus, the statute
affects interstate coumerce. This fact is significant in
light of the Supreme Court's statement concerning the
Commerce Clause in Freeman v, lewitt, 329 U.S. 429 (1946):

This limitation on State power ... does not
merely forbid a state to sin le out
interstate commerce for hostile ac ifon., A
state is s8lso precluded from taking any
action which may fairly be deemed to have the
effect of impeding the free flow of trade
bectween states.

329 U.S. at 252,

It being acknowledged that the 2aw affects interstate
commorce, tho inquiry beeomes whelhe: iL pluces an 'undue
burden" ugon‘lt: “Analysis of ‘this question must take into
account the purposes of the lepisliatinn, as &t has boon hold
i? Huron Portland Cenent Co. v, Detroit, 362 U.S5. 440 (1960)
that: ot

Tn detersining whether the state has imposed
an undue burden on jnterstate commerce f{t
must be borne in wind that the Constitution
wvhen 'conferring upon Congress the Tegulation
of commerce ... never intended to cut the
states off from legislating on all subjects
relating to the health, life, and safety of

Z & ﬂ//’é?
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thelr citizens, though the legislation might

indirectly affect the copmerce of the
country.' [citation omitted]. ‘

362 U.S. at 443, 444,

The regulation in issue in Huron concerned the control of
pollution. Conversely, the court noted 4n licod v. Dumond,
336 U.S. 525 (1949) that:

This court consistently has rebuffed attempts
of stutes to advance their ownu commercial
intevests by curtailing the wovement of
articles of comwerce, either inteo or out of
the state, while generally supporting their
right to impose even bur ensome regulations
in the interest of local health and safety.

336 U.S. at 838,

It sppears that the Arkansas statute was not enacted to
further public health and safety. There is no indication
that it addresses any concern about the quality or safety of
the out of state mail order drugs. It is my opinion that
the act is aimed at competition, as evidenced by its cost
regulation. This fact does mnot Place the act in good
coistitutional stead.

Similerly, the aim of the legislation is the key factor in
determining whether a proper exercise of the police power
exlsts, ‘This concept was the sole basis for the opinion in

Union Carbide and Carbon Cor v. White River Distrib.,, 224
ATk, 558, 275 5.W.2d 43¢ II§§§J. At Issue In Unlon Carbide
was whether the "Fair Trade Act," which in “part gave &

supplier the right to £ix the prico of its product in
Arkansas, was an abuse of the state's police power. The
court found an abuse of the power, and stated:

Full eand free conmpetition s the long
recognized basis of our economy ... We can
think of no way in which the public welfare
was belng jeopardized under the s;sten of
free competition prior to 193 which
suggested the necessity or advisability of
imposing the restrictions contained in  ([the
act]), and we can think of none that exists
today., To the contrary, we believe it is
generally recognized that the interest of the
pullic is Dbest served by the opportunity to
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buy commodities 4n freely competitive
narket. We recognize that competition is
prescrved to a degree under the provisions of
the Act, but it must be adoitted that it is
8lso restricted to a degree. The Act can be
sustained only if it euhances the general
welfare and not if it restricts it to only a
small extent. ~

224 Ark. at 562, S$63.

The court also quotes & passage fror 11 Am, Jur., p.1077
which states:

The mere assertion by the legislature that a

"Btatute relates to the public health, safety
or welfare does not in §tself bring that
gtatute within the policec power uvf u state,
For there must slways be an obvious and real
connection between the actual provisions of
the police regulations and its avowed purpose
and the regulation adopted must be Teasonably
adapted to accomplish the end sought to be
attained. A statute or ordinance which hes
no real, substantial or rational relation to
the public safety, health Eoral, or general
welfare is a palpable invnslon of rights
secured” by fundamental 1law and cannot be
sustained as a legitinate exercise of the
police power.

224 Ark. at 566,

It is therefore my opinion that the statute in question,
because it is aiped at competition rather than some aspect

P.

of the public welfare, is a Questionable exercise of the._

state’s- police- power,~and a court faced with the question
could properly decide that 4t 4s unconstitutional as
preempted by ERISA, snd to the extent not preempted,
unconstitutional under the Commerce Clsuse,

The foregoing opinion, which 1} hereby approve, was prepared
by Assistant Attorney General Elana L. Cunninghan.

Attorfiey General

Crev 2.
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TESTIMONY BEFORE HOUSE COMMITTEE ON
FINANCTAI, INSTITUTIONS AND INSURANCE

House Bill 2117
Medco Containment Services, Inc.

February 8, 1993

Mr. Chairman and members of the committee. My name is John
Ensley, and I am local counsel for Medco Containment Services, Inc.
Medco is the nation’s largest mail-service pharmacy. Medco
provides affordable prescription medicines to thousands of Kansas
patients through its competitively bid contracts with Kansas
employers, such as Boeing, Southwestern Bell Telephone, and Kansas
City Community College.

HB 2117 has been labeled by its retail pharmacist proponents
as "freedom of choice" legislation. However, the bill regulates
only one thing - competition in the health care marketplace. The
bill would force prescription drug programs to allow any licensed
pharmacy to participate in the program, notwithstanding that the
pharmacy did not compete in the bidding process. If passed, HB
2117 will reduce competition, raise health care costs, and
ultimately restrict consumer choice, all without any corresponding
public benefit.

Competition Will Be Reduced

Under the existing system, competing pharmacies are willing to
offer low prices in return for the high volume of business as the
preferred provider. Under HB 2117, there would be little incentive
for pharmacies to compete in developing attractive or innovative
proposals that reduce costs.
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Administration Costs Will Increase

HB 2117 could result in substantial administrative burdens and
expenses for program sponsors or payors. Rather than dealing with
one pharmacy, one administrative system, and one invoice, plan
administrators under HB 2117 would be forced to accept the inherent
inefficiencies of dealing with a myriad of 1local drug stores.
These increased costs have to be passed on in the insurance premium
or the health benefits reduced. HB 2117 may also have the
unfortunate effect of discouraging Kansas companies from offering
prescription drug benefits in their health plans.

The Marketplace Is Working

Payors who have entered into preferential arrangements or
exclusive contracts with pharmacies are able to assure those
pharmacies more business volume than if those subscribers spread
their purchases among many providers. This volume permits the
pharmacies to take advantage of economies of scale, such as
quantity discounts for larger volume purchases, and reduction of
their normal markup over cost for each prescription filled under
the program.

costs will Increase And Benefits Will Be Reduced

Requiring a payor to open programs to all pharmacies may
result in higher premium costs or the loss of broader coverage
provisions, 1nclud1ng lower deductibles and co-payments for
pharmacy services, that programs otherwise could provide due to the
cost savings obtalned through limiting provider participation.

The anti-competitive and anti-consumer nature of this type of
legislation has been consistently recognized by the Federal Trade
Commission. I have provided you with copies of two recent FTC
opinion 1letters concerning similar legislation introduced in
California and Pennsylvania. In finding the California legislation
anti-competitive, the FTC noted:

Although S.B. 1986 may be intended to assure consumers
greater freedom to choose where they obtain covered
pharmacy services, it appears 1likely to have the
unintended effect of denying consumers the advantages of
cost-reducing arrangements in the provision ©of
pharmaceutical services.

The Commission has observed that competition among third
party payors and health care providers can enhance
consumer choice and service availability and can reduce
health care costs. In particular, the Commission has

&,ZZ’L/
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noted that the use by prepaid health care programs of
limited panels of health care providers is an effective
means of promoting competition among such providers.

.o

Economic studies have confirmed that, under health care
arrangements that permit selective contracting,
competition helps to moderate cost increases. In
addition, subscribers may benefit from broader product
coverage and lower out-of-pocket payments that these cost
savings may make possible. Competition among different
kinds of third party payor arrangements, including those
that 1limit providers participation and those that do not,
should ensure that cost savings are passed on to
consumers.

Third-party payors find such arrangements attractive
because they benefit from the pharmacies’ competition.
Lower prices paid to pharmacy providers could mean lower
costs for a third party payor... A payor might find it
easier to implement cost-control strategies, such as
claims audits and utilization review, if the number of
- pharmacies whose records must be reviewed is limited.

This dampening of competition for pharmacy service
contracts could cause third party payors to pay higher
prices for pharmacy services and incur the higher
administrative costs of dealing with a large number of
providers. Facing these higher costs, third party payors
may decide not to make these services available.

In summary, we believe that Senate Bill 1986, if enacted,
may discourage competition among pharmacies, in turn
raising prices to consumers and unnecessarily restricting
consumer choice in prepaid health care programs, without
providing any substantial public benefit.

The cost of health care in Kansas continues to increase.
Managed-care pharmacies are one innovative answer to these rising
costs. Protectionist legislation, such as HB 2117, is a major step
backward from the national goal of affordable healthcare and will
only serve to hasten the pace of runaway health care costs. We
urge you to reject HB 2117.

Oy
2

//

A



Mail-order pharmaci

:Medco Containmeiit Systems Inc. of Montvale, -
N.J., is the industry’s leader with a-50 percent
.. share of the market. Plans to expand were cut
" short this month whena $411 million merger with

| gﬁV'\l'h.e?‘&ryugfbu‘sine‘s‘,s suddenly -
| i5'crowded with new players,
each vying for a piece of a..

By MARIANN CAPRINO i " o
The _Assgciaieé Press _—

: NEW YORK — The race is oh to sell drugs

by mail..« S
\ . A sleepy, -back-office operation just a de-
cade ago, the mail-order drug business suddenly
is crowded with new players, each vying. for.a
piece.of a “mushrooming $4 billion market. - :
1t doesn’t mean the postmati-is about to replace
your neighborhood pharmacist, ‘but it is changing
the way millions of Americans on health plans get
prescription medicines. ]

' Seventy percent- of all prescriptions are for
“maintenance drugs,” taken regularly for such
chronic ailments as arthritis and high blood pres- .
sure.

_ 1t is this business mail-order pharmacies are
after. They sign up big corporate clients — like
. General Electric, Alcoa and Mobil — with the

promise of cutting companies’ health-care-benefit
drug bills by up to 20 percent. . :
Savings come in many ways, Mail-order phar-

maciés buy in bulk and therefore can muscle
significant discounts -from drug manufacturers.
They work: to substitute cheaper brand-name
equivalents or generic drugs. Even large
: rail-order pharmacies with geographically dis-
. persed clients can operate out of just a’ few
places, minimizing overhead. :

These centralized pharmacies aren’t mere store
rooms crowded with jar-filled shelves. They ‘are
state-of-the-art operations that use computers to
monitor patients, robots to retrieve pills and ma-
chines to-count them. . : o

Mail-order pharmacists don’t have to walk over

garden hoses or point customers in the diréction”

. of the deodorant counter. Instead, they oversee
quality control.: . .

i Sophisticated ’_compixter‘ technology allows them '

to retrieve a patient’s file, track allergies to
medication and check whether the patient is tak-
—ing other drugs that may not be compatible.

- Baxter - International - and .
‘- fxpress ‘Pharmacy Ser-

mushrooming $4 billion ‘market -

~new and concentrated em- "

- 'The company, which has a -

-care company, acquired the

- vices 'Corp.

‘Healthcare Plus subsidiary.

“Managed Care Pharmacy

The_ Topeka Capital-Journal, Friday, November 27, 1992 7-A

rival Diagnostek Inc. collapsed.

Other 'leaders ' include

many ways.

" In recent months, more pha'mades_ buy in

players have emerged, in: - bulk, enabling them
Ch:hélvgalgreen Co " which muscle significant
operates 1,700 drﬁ’g stores - d'scqums from drug
nationwide, decided to put a  manufacturers
A Theyworkto *

substitute cheaper

phasis on mail-order sales. :

dispensing center in Phoe- ‘brand-name

nix, opened a high-tech equivalents or

pharmacy in Orlando, Fla,, ‘generic'drugs.

“in September. -

" mFay's Inc., which owns’ 'Medco_ .
300 drug stores in the pharmacists will call

‘Northeast, in October creat- doctors and urge

ed Postscript, a mail-order :
Givision that will begin op- oM (0 SWichto
erating in April from Penn- preferred” drug, the
sylvania. C medicine that carries
# Value Health Inc, an ;ha ;
Avon, Conn.-based managed - the |0we5t. pn.ce, o
when choice is &

JTowa mail-order drug. con- factor.
cern Stokeld Health Ser- @ james Manning,

about two b e
weeks ago. © ~ Medco's chief
“We -see trémendous . financial officer, said

‘growth,” said Bob Halaska, . doctors comply about

president of Walgreen's 49 nercent of the

time.

* —————————

;-Indeed, ‘the American

Association predicts o
mail-order sales will increase 33 percent this

,year. The group conservatively projects 1995 in-

dustry sales of $6.5 billion.

Walgreen’s targeting of the mail-order market
illustrates the pressure on drug stores from this
new source of competition.

“yowll see greater emphasis by fother drug

o . .. - A B
- @Navings comein, .

- vices, owned by the Thrift -

‘Drug .chain,;.a division of (il .

. J.C. Penney & Co. '~ @ Mail-order .

es on rise

store chains to look very carefully and seriously
at getting involved in this business,” said Delbert
- Konnor, executive vice president of the trade
group. i , s
--1t’s unclear ‘how far the newcomers will get.
Opening a pharmacy isn't particularly difficult;
handling big .corporate accounts is.’ ) :
....The growth of mail-order drugs comes as
American corporations are crusading to curtail

.

. 'spiraling health-care costs. As a result, employers

. increasingly are demanding detailed accountings

- of their employees’ prescription drug use. Provid-

ing this information requires a substantial invest-
ment in technology. =~~~ i ot
: “Data processing is the key to business,” said
James Manning, Medco’s chief’ financial officer.
“That’s why smaller players don't go far. They
can’t make the $30°to $40 million investment in

v data base systems-you have to' make to handle 15

' different plan designs.” TR AT
Medco employs 200 people in its data process-
ing- operation alone. ’ R B
Its sales force numbers just 25, while 40 others -
oversee 1,300 accounts covering nearly 29 million

- employees and retirees. :

“The business has evolved from being a com-
modity business of dispersing drugs out of a phar-
macy to being a drug benefit management ser- °
vice,” Manning said.

Big drugmakers initially were reluctant to deal
with mail-order companies. R

But Manning .said they realized “the payorg‘\{Jf

- the world are going to be a significant factor in
the future in determining which drugs are pre-
scribed.”

While drugs account fér only 7 percent of the
nation’s health care bill, they are the largest
out-of-pocket health-care expense for individual
consumers. : S '

" Medco pharmacists will call doctors and urge
them to switch to a “preferred” drug, the medi-
cine that carries the lowest price, when choice is
a factor. Manning said doctors comply about 40
percent of the time. : co

Despite Medco’s prominence, Fay’s, for one, is
undaunted by its Goliath-sized competition.

“Fewer than 20 percent of the employers that
could incorporate mail-order drug programs have
done so,” said Fay’s Vice President David Eiler-
man. “Business is growing rapidly, but the mar-
ket is unsaturated.” - .

For now.
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MEDICAL MONEY-SAVERS |
Tips can keep costs down

_ W Break your New Year’s resolutions yet? Well,
it’s never too late to start saving money.

The National Emergency Medicine Alliance, a
consumer group, says America’s health costs could
be cut $40 billion in 1993 if we all followed these
tips: .

B Rely on “front-line” primary physicians: Don’t
get routine care from hospital emergency rooms or
seek new specialists for every ache and pain.

. B Insist on generic drugs: Generics save 30 percent
or more over brand name drugs. Additional savings
come from mail-order prescription services.

B Talk to your doctor on the phone: Most trips to
the doctor are for simple problems such as colds that
don’t require an office visit. Take advantage of your
doctor’s phone hours. ‘

B Know your insurance béfore you need it: Find
out before elective surgery if your insurance covers -
the operation. Healthy aduits can save on premiums
by increasing their deductible. Coordinate insurance
with your working spouse, so you don’t duplicate
coverage.

M Beware of unnecessary tests and hidden conflicts

of interest: An estimated 40 percent of medical tests

arén’t needed. If a test or radiation treatment or
physical therapy is ordered, ask your doctor if he or
she has a financial stake in it. . .

B Always get a second opinion.on surgery and
never accept hospital bills at face value: Second
opinions result in recommendations of no surgery in
one fourth of cases. Most hospital bills contain
errors, many with substantial overcharges.



Letter dated June 26, 1992 from the Federal
Trade Commission, by the staff of the Office of
consumer and Competition Advocacy to the
california State Senate
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CUNTTID STATES OF AMERICA
FEDERAL TRADYE COMMISSION CQ&

CMMISSION AUTHORIZED
June 26, 1992

The Bonorable Patrick Johnston
VCalifornia State Senate
State Capitol, Room 2068 L
Sacramento, Califormia 95814 °
{

Dear Senator Johnston:

The staff of the Federal Trade Commission is pleased to
submit this response to your request for views on the effects of
Senate Bill 1986 ("S.B. 1986" ox the «gil1l").' This Bill would
1imit the ability of health insurance companies to arrange for
pharmacy sexrvices through contracts with non-resident pharmacy

. fi~ms, by prohibiting exclusive contracts with them and by

reguiring that resident firms be allowed to contract to provide
services on the same terms as & non-resident firm. Although S.B.
1986 may be intended to assure consumers greater freedom to
choose where they obtain covered pharmacy services, it appears
likely to have the unintended effect of denying consumers the
adveantages of cost-reducing arrangements in +he provision of’
pharmaceutical services. '

I. Interest and experience of th= staff of the Federal
Prade Commission.

The Federal Trade Commission is empowered to prevent unfair
methods of competition and unfair or deceptive acts or practices
in or affscting commerce.” rsuant to this st:tutory mandate,
the Commission encourages competition in the licensed
professions, including +he health care professions, to the
maximuom extent compatible with other state and federal goals.

For more than & decade, the Commission and its staff have
investigated the competitive effects of restrictions on the
business arrangements of hospitals and state-licensed health care
professionals. '

M

These comments represent the views of +he staff of the
Federzl Trade Commission, and do not necessarily represent the
views of the Commisgion or any individual Commissioner.

T

2 15 pJ.S.C. §41 et _seaq.
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The Commission has observed thal competition among third
party peyors and health care providers can enhance consumexr
choice and service availability and can reduce health care costs.
In particular, the Commission has noted that the use by prepaid
health care programs of limited panels of health care providers
is an effective means of promoting competition &among such :
providers.3 The Ccmmission has taken law enforcement action
against anti-competitive efforts to suppress or elimingte health
care programs, such as BM¥Os, that use selective contracting with
& limited panel of hualth care providers.® The staff of the
Commission has submitted, on request, comments to federal and
state government bodies about the effects of various regulatory
schemes on the competitive operation of such arrangements.

3 rederal Trade Commission, Statement of Enforcement Policy
With Reéspect to Physician Agreements to Control Medical Prepayment
Plans, 46 Fed. Reg. 48982, 48984 (October 5, 1981); tatement’ of
George W. Douglas, Commissioner, On Behalf of the Federal Trade
Commission, Before ithe Subcommittee on Health and the Environment
of the Commirtee on Energy and Commerce, United States House of
Representatives, on E.R. 23956: The Preferred Provider Health Care
Act of 1883 at 2-3 (October 24, 1963); Health Care Management
Associates, 101 F.T.C. 1014, 1016 (1583) (advisory opinion). gSee
also Bureaun of Economics, Federal Trade Commission, St :ff Report on
the Health ¥aintenance Organization and Its Effects on Competition
(1877).

“ gee, e.0., Medical Service Corp. of Spokapme County, 88
P.T.C. S06 (1976); Zmerican Mediczl association, 94 ¥.T.C. 701
(1879), a2ff'd as modified, 638 F.2d 443 (2d Cir. 1880), zff'd bv en
ecualiv divided court, 455 U.S. 676 (1962); Forbes Health System
Medicel Staff, 94 F.T.C. 1042 (1979); Medical Staff of Doctors'
Hospital of Prince George's County, 110 F.T.C. 476 (1988); Eugene
¥. addison, M.D., 111 F.T.C. 339 (1888); Medical Staff of Holy
Cross Hospital, No. C-3345 (consent order, Sept. 10, 1991); Medical
g+aff of Broward General Medical Center, No. C-3344 (consent order,
Sept. 10, 1991); sece alse american Society of Anesthesiologists, 93

F.T.C. 101 (1979); Sherman A. Hope, ¥.D., 98 F.T.C. 58 (1981Y.

5 Phe staff of the Commission has commented on a prohibition
of exclusive provider contracts between EMOS and physicianr, noting
that the prohibition could be expected to hamper pro-compei.itive
and beneficial activities of EMOs and deny consumers the i.proved
services that such competition would stimulate. Lettex from
Jeffrey ¥. zuckerman, Director, Bureau of Competition, to David A.
Ga.ec, Comzissioner of Insurance, State of Nevada (November 5,
1986). Similarly, the staff suggested to +he U. S. Department of
Heazlth and Buman Services ("HMS®) that, in view of the pro-
compatitive and cost-contaimment benefits of BMOs and PPOs,

(continued. . .)
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Some ?f these comments have addressed proposals similar to S.B.
1986.

II. Description of Issues Raised by Ccalifornia Senate Bill
T 1986.
| S.p. 1986 deals with pharmacy services provided to consumexzs
through contracts between health imsurance companies and non-
resident pharmacies, which provide pharmacy services by mail
order (or other means of delivery). The Bill would prohibit
requiring that pharmacy sexvices be obtained exclusively from a
contracting nonresident pha:cmacy.8 Nonresident contracting ’

®(...continued)

proposed Medicare and Medicaid anti-kickback regulations should mot
prohibit various contractual relationships that HMOs and PPOs
commonly have with limited provider panels. Comments of the
Bureaus of Competition, Consumer Protection, and Economics
Concerning the Development of Regulations Pursuant to the Medicare
and Medicaid anti-Kickback Statute at 6-13 (December 18, 1987Y.

EAS has since adopted “safe-harbor® regulations that recognize some
of these contractual arrangements as appropriate. 56 Fed. Reg.
35,952 (July 28, 1851). :

& ohe staff submitted comments to the Massachusetts Eouse' of
Representatives concerning legislation, similar to S.B. 1886, that
would have reguired prepaid health care programs to contract with
2all pharmacy suppliers on the same terms (or offer subscribers the
2lternative of using any pharmacy they might choose), noting that
the bill might reduce competition in both pharmaceutical services
and prepaid health care programs, raise costs to consumers, and
restrict consumers' freedom to choose bealth care programs. Letter
from Jeffrey I. Zuckerman, Director, Bureau of Competition, to
Representative John C. Bartley (May 30, 1983, commenting on S:
526). The staff submitted a cimils - comment on & similar bill in
Pennsylvania. Letter from ¥ark EKindt, Directoxr, Cleveland Regional
Office, to Senatoxr H. Craig Lewis (June 29, 1990, commenting on S.
£75). And earlier this year, the staff commented on a New
Hampshire bill that would apply similcv restrictions to an HMO's
contracts for pharmacy services. Letter from Michael Wise, Acting
Director, Office of Consumer and Competition Advocacy, to Paul J.
alfano (March 17, 1952, commenting on H. B. £70).

Termed "disability insurance- in Califormia law.

® Proposed new §10123.20 of the Insurance Code. The Bill
defines "nonresident pharmacy” implicitly s one that would have to
be registered pursuant to existing California law regulating
(continued...)
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pharmacies would have to notify insureds that the contract is not
exclusive and that services may be obtained from othexr
pharmacies. In addition, insurers that contract for pharmacy
services from nonresident pharmacies would have to provide to
other potential suppliers (on written request) the terms and
conditions under which those services &re provided, and would be
required to contract with any pharmacy "that agrees to meet the
rate and payment terms applicable to the nonresident pharmacy
under those terms and conditions which are fair and reasonable to
both parties;"9 ILimitations and conditions for receiving
services from contracting pharmecies (concerning such matters as
deductible, copayment, or coverage) would have to be the same for
using & nonresident pharmacy and for using a resident pharmacy
that bas entered a matching contract.’ :

By specifying that "rate and payment terms® must be matched,
the Bill's lancuage suggests tlat other terms, such as those
setting out reguired levels or standards of service, need not be.
Thus, a resident pharmacy might demand the seame rate and payment
terms, while providing a different level or type of service. The
cqualifying clause, requiring terms to be ~fair and reasonable to
both parties,” introduces further uncertainty about the Bill's
effect. It may be intended to give the insurer a legal ground
for objecting to a demand for equal treatment on the grounds that
certain terms would not be "iair and reasonable" in a contract
with that particular resident pharmacy. On the other hend, the
phrase might support & resident pharmacy's demand that terms in a

e(...Continued)
services by out-of-state pharmacies; se2 Business and Professions
Code, §4050.1 et seag. The Bill only restricts arrangements for
service from nonresidents, so exclusive contracts, including
contracts for service by meil order, with pharmacy providers that
are residents would apparently be permitted without limitation.

® Proposed new §10123.20. ‘The matching regquirement would
apparently apply only if the health insurance company has actually
entered & contract with & nonresicdent pharmacy provider. 2as with
the proposed ban on contract exclusivity, residents and
nonresidents might be treated diffcrently. There is no parallel
provision in the Bill or other Califormia law that would require
matching a contract entered with a provider that is a resident.

° proposed new €10123.19. It is not clear whether this
language means that iimitations &nd conditions must be the same for
use of contract pharmacy services irom & resident and from a
nonresident pharmacy, or that limitations and conditions on
cervices from resident pharmacies, whether or not under contract,
must be the same as those for service from contracting, non-
resident pharmacies. '
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contract with a nonresident be modified in the matching contract
to be "fair and reasoneble" for its particuler situation.

This comment will focus on the "any willing providexr"”
aspects of the Bill, thet is, its limitations on exclusive
contracting between providers and health insurance companies and
its provisions to allow other providers to match a contract that
has been entered. The Bill may also raise some issues, which
this comment will not address directly, related to the general
subject of the regulation of mail-order pharmacy service, as well
as to differing treatment of resident and uonresident firms.
Rivalry between mail order pharmacies and other providers, such
as chain znd independent pharmacies, has drawn considerable
interest, but few systematic studies of differences in costs and
services have appeared, z1d those that have been reported are
difficult to interpret.™ +ate laws. that treat resident and
non-resident firms differently may raise issues of constitutional
law,m which this comment will not address, and competition
issues about the effects of limiting the range of consumers'
choices. These competition issues are similar to those raised by
rany willing provider" requirements. '

1-I. Competitive importence of programs using limited
provider panels.

2n exclusive service contract is an example of a health care
delivery program that relies on a limited panel of providers.
Over the last twenty years, financing apd delivery programs that :
provide services through a limited panel of health care providers
have proliferated, in response o increasing demand for ways to
moderate the rising costs associated with traditicaal
fee-for-service health care. These programs nay provide services
directly or arrange for others to provi:: them. The programs
which include HMOs and preferred provider organizations,
typically involve contractual agreements between the payor and
the participating hezlth care provid:rs. Many sources nDow offer
limited-panel programs. Even commercial insurers, which in the

11 ror example, one study sponsored by a third-party claims
processor found that mail order sexrvice was associated with
somewhat lower unit costs, but somewhat higher overall costs (to
the employer sponsoring the repayment plen), suggesting that mail
order arrangements might produce not only some efficiencies and
lower prices, but also some changes in purchasing and usage habits.
See Enright, Mail-order Pharmacenticals, 44 am. J. HOsp. Pherm.
1870, 1873 (1887).

U.S.L.w. 4433 (No. 89i-471, June 1, 1882). .

- -

A . - .
* Sae Chemical wWaste ¥unagement v. Eunt, U.s. , 60

. —

//7/’/



The Honorable Patrick Johnston
Page 6

past did not usually contract with providers, and Blue Cross oOx
Blue Shield plans, which do not usually limit severely the number
of providers who participate in their programs, now frequently
also offer programs that do limit provider participation.

;. The popular success of programs that limit provider
participation is probably due largely to their perceived ability
to help control costs. Economic studies have confirmed that,
under. health ‘care arrangements- that permit se;ective»contracting,

‘competition helps to moderate!: cost increases.'> In addition,

subscribers may benefit from broader product coverage and lowex
out-of-pocket payments that these cost savings may make possible.
Competition among different kinds of third party payor
arrangements, including those that limit provider participation
and those that do not, should ensure that cost savings are passed
on to consumers. This principle would apply to 2ll types of
health cere payment programs and health care providers, including
providers of pharmaceutical services.

Pharmacy providers comp:te for the prescription business of
patients. An increasingly important source of that businesi is
represented by subscribers to prepaid health care programs.

3 21though no studies have been found of selective contracts
for pharmacy services to health insurance policyholders, studies
have examined the competitive effects of selective contracting in
other health care settings, in particular Califorania's experience
with permitting hospitals to contract selectively. See, e.0., J- |
C. Robinson and C. S. Phibbs, An Evaluation of ¥edicaid Selective
Contracting in Califormia, 8 J. of Tezlth Economics 437 (1989).
This study found that shifting from cost-reimbursement TO
permitting selective contracting moderated increases in hospital
costs, particularly in more competitive local markets. This study
concentrated on Xedicaid experiencej however, further studies based
on private hezlth insurance experiences, including & forthcoming
study by RAND and UCLA, confirm these findings.

1 tn 1985, an industry representative estimated that about
one-third of consumers‘' expenditures on prescription drugs would be
paid for by third-party programs. Statement of Boake A. Sells,
Chzirman and Chief Executive Officer, Revco Drug Stores, Inc.,
guoted in Drug Stor= News, May 1, 1989, p. 108. MNore recent trade
press reports sugg. st that proportion may now be over 40 percent.
See Drug Store News, Fen. 17, 192, p. 17; Xay 6, 1221, Pp. 51. 1In
1980, payments by privote insurance for "drugs =nd other medical
non—durables" were S8.3 billion of the $54.6 billion toteal spent
for those items that year. K. R. Levit, et al., Ni.tcionel Health
Expenditures, 1950, 13 Health Care Financing Roview 28, 49 (Fall
1991). Total cxpenditures for drugs and other medical non-durables

’ (continued...)
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Pharmacies, pharmacy chains, or groups of pharmacies may pursue
this business by seecking access to a program’'s subscribers on a
preferential, or even an exclusive, basis. A pharmacy provider
may perceive several advantages to such arrangements. A
preferential or exclusive arrangement may assure the provider of
sales volumes large enough to make possible savings from h
economies of scale; at a minimum, it could facilitate business
planning by making sales volume more predictable. Tho
grrangement may reduce. transaction costs by reducing the numbexr
of third party payors with whom 'the provider deals, and may
reduce marketing costs that would otherwise be incurred to
generate the same business. To get access to the business and
the advantages represented by these programs, pharmacies compete
with each other, offering lower prices and additional services,
to get the payors' contracts.

Third-party payors find such arrangements attractive because
they benefit from the pharmacies’ competition. Lower prices paid
to pharmacy providers could mean lower cocsts for a third party
payor. Not only might the amounts paid out for services be
lower, but in addition administrative COSts might be low=r for a
limited-panel program than for one requiring the payor to deal
with, and meke payments to, all or mostT of the pharmacies doing
business in a program's service area. A payor might find it
easier to implement cost-control strategies, such as claims
zudits and utilization review, if the number of pharmacies whose
records must be reviewed is limited. and lower prices and
additional services would help make the payor's progrems more
attractive in the prepaid health care market. '

Consumers too may preifer limited-provider programs if the
competition among provicars leads to lower premiums, lower
deductibles, or other adventages. Consumer preference for
limited-panel programs would presumebly mean that, in the
consumers' view, these advantages would outweigh the
disadvantages of limiting the choice of phermacies, such es
reduced convenience o the occasional need to use a provider that
is not part of the payor's contracted service. Limitetions on
pharmacy choice ere unlikely to be so severe that consumers'
access to pharmacy providers is inadequate. For just as ‘
competitive forces encourage pharmacies to offer their best price
and service to a payor in order to gain access to its L
subscribers, competiticn would also encourage payors to ostablish
service arrangements thal offer the level of pharmacy

34 : ;
(...continued)

were projected to increase to $91.0 billion by the ycar 2000. 5.
T. Sonnenfeld, et al., Projectiomns of National Health Expenditures
through the Year 2000, 13 Health Care Financing Revicw 1, 25 (Fall
1951y . i

/=
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accessibility that subscribers want. Consumers' ebility to
change programs or payors if they arc dissatisfied with scrvice
availability would give payors an incentive to assure that the
arrangemeuts they meke for delivery of covered health care
services are satisfactory. '

Iv. Effects of S. B. 1986.

‘ s. B. 1986, if enacted, may limit firms' ability to reduce
the cost of delivering health cere without providing any
substantial public benefit. The bill may make it moxre difficult
for third-party payors to offer programs that include
pharmaceutical services that have the cost savings and other
advantages discussed above.

. The Bill may tend to discourage contracts for pharmacy
cervices with firms that may be competitively important, namely
those that are nonresidents. The Bill would rule out entering an
exclusive contract with a nonresident firm and offering
incentives for consumers to use its services. Thus the Bill
would deny two means of ensuring that a contracting pharmacy
would obtain a substantizl portion of subscribers' business.
Without that volume, a would-be contracting provider may be
unable to offer lower price terms or additional services. And by
letting any other provider match the terms of a contract with a
nonresident pharmacy, the Bill mey further dampen the incentives
for pharmacies to compete with each other. Because all other
pharmacies could "free ride" on its contract, & nonresident
provider may be unwilling te¢ beax the costs of developing an
innovative proposal.

This dampening oi compatition for pharmacy service contrrots
could cause third party payors to pay hicher prices for phar: .Cy
services and incur the higher administrative costs of dealing
with a large number of providers. Facing these higher costs,
third party payors may decide.not to make these services '
available. Thus a result of the prohibitions of S.B. 1986 may be
to limit consumers' ability to select among altermative delivery
systems for pharmaceutical scrvices.

Iv. Conclusion.

In summary, we believe that Senate Bill 1986, if enacted,
r v discourage competition among pharmacies, in turn raising

prices to consumers and unnecess: tily restricting consumer choice
in prepzid health cere progrems, without providing any

2% c}/ //
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substantial public benefit. We hope these comments are of
assistance.

Si¥hicerely yours,

Lﬁchael 0. Wise
Acting Directox

)5 6y1l!
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Letter dated June 29, 1990 from the Federal
Trade Commission, by the staff of the Cleveland
Regional Office and its Bureau of Competition,
to the Pennsylvania State Senate
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COMMISSION AUTHORIZED

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
CLEVELAND REGIONAL OFFICE

@

Suite S20-A
Atrivm Office Plaxa
€58 Eoclid Avenue
Cleveland, Ohio 44114
(16) ms-glgm
Tciceopicer: 522-
Junc 29, 1990

The Honorable H Craig Lewis
Scnate of Pennsylvania

The Commonwealth of Pennsylvania
The State Capitol

Harrisburg, Pcnnsylvama 17120-0030

Dear Senator Lewis

The staff of the Federal Trade Commission,is pleased to present its views on
Pennsvlvania Senate Bill 675, entitled the Pharmaceutical Services Freedom of
Choice Act™ This bill, if enacted, would require any health insurance pohcv'
emplovee benefit plan that covers pharmaccutical services to offer those services
through ccrtain types of arrangements with pharmau.utu..xl providers that are
specified in the bill. Under the propoaal plans or policics that now offcr, or wish to
- offcr. pharmaccutical services through contractual arrangements with a limited
number cf pharmacics would be rcqumd te allow all other plurm.\cus o participate
on the saume terms, and to allow subscribers to obtain pharmaceutical services from
anv pharmacy willing to participate as a provider under-the terms of the plan or
polm \While S.B. 675 appcars intended to guarantec consumers greater frecdom to
choose where they obtain covered pharmacy scrvices, the proposed lchslanomappurs
likely to have the unintended effect of denying consumers the bencflits of
cost- rcducmg arrangements in the provision of pharmaccutical scrvices. )

! These comments represent the vicws of the staff of the Cleveland Regional
Office and the Bureau of Compctilion of the Federal Trade Commission, and do
not nccessarily represcat the views of the Commission or any individuul
Commissioncr. .

2 While the proposed provisions of S.B. 675 apply to both hcalth insurance
policics and employec benefit plans, we do not comment on the aspects which relate
10 health insurance policies.
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L INTEREST AND EXPERIENCE OF THE STAFF OF THE FEDERAL
TRADE COMMISSION

The Federal Trade Commission is empowered under 15 US.C. § 4] er seq, L0
prevent unfair methods of competition and unfair or deceptive acts or practices in
or affecting commerce. Pursuaat to this statutory mandate, the Commission
encourages competition in the licensed professions. including the health professions,
to the maximum extent compatible with other state and federal goals For more
than a decade, the Commission and its stalf have investigated the competitive effects
of restrictions on the business arrangements of hospitals and state-licensed health

professionals.

The Commission has observed that competition among health care benefit
programs and health care providers can enhance consumer choice and the availability
of services, and lower the overall cost of health care. In particular, the Commission
has noted that the use by prepaid health care programs of limited panels of health
catc providers is an effective means of promoting competition among such providers:
The Commission has taken law enforcement action against anti-competitive efforts
to prevent or eliminate health care programs, such as Hcalth Maintenance
Organizations (HMOs). which involve sclective contracting with a limitcd pancl of
health care providcrsf' The staff of the Commission, on request, has submitted

comments. to federal and statc government agencics explaining that various

3 Federal Trade Commission, Statement of Enforcement Policy With Respect
to Physician Agreements to Control Mcdical Prepayment Plans, 46 Fed. Reg. 48982,
438934 (October 5, 1981), Statement of George W. Douglas, Commissioner, On” Bchalf
of the Federal Trade Commission, Before the Subcommittee on Health and the
Environment of the Committee on Energy and Commerce, United States Housc of
Representatives, on H.R 295 The Preferred Provider Health Care Act of 19383 at
2.3 (October 24, 1983), Health Care Managemeént Associates, 101 F.T.C. 1014, 1016 (1983)
(2dvisory opinion). See also Bureau of Economics. Federal Trade Commission, Staff
?cpon on the Health Maintenance Organization and Its Effccts on Competition
1977). : ‘

4 See. e.g. Amcrican Medical Association, 94 F.T.C. 701 (1979), affd as modificd.
638 F2d 443 (24 Cir. 1980), affd by an equally divided court, 455 US. 676 (1982) [order
modificd 99 ET.C. 440 (1932) 2nd 100 FT.C. S72 (1982)}.. Mcdical Scrvice Corp. of
Spokanc County, 83 F.T.C. 906 (1976) (consent order), Fotbes Health System Medical
Staff.94 F.T.C. 1042 (1979) (conscnt order). Mcdical Staff of Doctors’ Hospital of Princc
George's County, No. C-3226 [FTC conscat order issucd Apr. 14, 1988, 35 Fed. Reg.
18275 (May 23, 1988)). Eugene M. Addison. M.D.. No. C-3243 (FTC conscnt order issucd
Now. 13, 1983).
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. -
regulatory schemes would interfere unnccessarily with the operation of such
arrangements®

IL  HEALTH CARE FINANCING AND DELIVERY SYSTEMS THAT LIMIT
PROVIDER PARTICIPATION AND SUBSCRIBERS' CHOICE OF
PROVIDERS

During the last twenty years, in response to increasing demand from employers
and consumers for alternatives that could moderate the increases in health care costs
associated with traditional fec-for-scrvice medicine, health carc financing and
delivery prograrns have proliferated that either directly provide, or arrange for the
provision of, covered health care services through a limited “panel” of health care
providers. Among these programs, which typically involve contractual agreements
between the payor and “participating™ health care providers, are health maintenance
organizations and preferred provider organizations ZEven commercial insurers, which
do not generally contract with providers, and Blue Cross or Blue Shield plans, which.
while generally contracting with providers, do not severely limit the number of
providers who may participatc in their programs. now frequently also offer programs

< D « . . . ey s e

® The Commission’s staff submitted comments with respect to a state prohibition
on exclusive provider contracts (a means of limiting a plan's provider pancl) between
HMOs and physicians, noting that such a prohibition could be expected to hamper
pro-competitive and bencficial activities of HMOs, and deny consumers the improved
services that such competition would stimulate. Letter from Jeffrey I Zuckerman,
Director, Bureau of Competition, Federal Trade Commission, to David A.-Gates.
Commissioner of Insurance, State of Nevada (November 5, 1986). Similarly, the staff{ -
submittcd comments to the Department of Health and Human Services suggesting
that, in view of the pro<ompetitive and cost<containment benefits of HMOs and
PPOs, proposed Medicare and Medicaid anti-kickback regulations should not be
written ot interpreted so as to prohibit various common contractual relationships that
HMOs and PPOs have with limited provider pancls. Comments of the Federal TtaGc
Commission’s Burcaus of Compctition. Consumer Protection, and Economics
Concerning the Development of Regulations Pursuant to the Mcdicare and Mcdicaid
Anti-Kickback Statute at 6-13 (December 18.1987). The staff also submitted comments
to the Massachusctts Housc of Represcntatives concerning legislation similur to
S.B. 675, under which all pharmacies would have the right to'contract on the same
terms with a carrier, and noted that such a provision might reduce compctition in
both the pharmaccutical services and prepaid health care programs, raisc costs (o
consumers, and restrict consumers’ frecdom to choose health benelit programs. Letter
from Jeffrey 1. Zuckerman, Dircctor. Burcau of Competition, Federal Trade
Commission, to Representative John C. Bartley (May 30, 1959, commenting on S. 520).
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that do limit provider participation. By having 2 range of such programs available,
payors arc attempting to meet the nceds and preferences of their customers.

Consumecrs select differcnt program options depending on their personal preferences
and anticipated health needs.

The popular success of programs that limit provider participation is likely due
to their perceived ability to help control the large and rapid increases in the costs of
health care services, and to subscribers’ desire for the broader coverage and lower
out-of-pocket payments that these cost savings make possible. Competition among
prepaid health care programs that limit provider participation, as well as programs
that do not, should ensure that cost savings generatcd by these programs are passed
on to consumers. This is true for all types of health .carc providers, including
providers of pharmaceutical services. ‘

Pharmacies that compete for'.the prescription business of patients. and
subscribers of prepaid health care programs that cover prescription drugs represent
an increasingly important source of business for phitmacies® Pharmacies, pharmacy
chains or groups of pharmacies, may acquire this segment of business by seeking
access 10 subscribers in a payor's program. Pharmaccutical providers scck
preferential. or cven exclusive, access 10 2 program's subscribers. Such arrangements
may facilitate business planning by making the volume of sales morc predictable
and may reduce transaction costs by reducing thé number of insurance providers
with whom they arc dealing or may reduce marketing costs otherwisc nccessary to
generate the same business. Payors offer such preferentinl or exclusive arrangements
1o selected pharmacies. and include incentives in their subscriber contracts (e lower
dcductibles and co-payments) for subscribers to use the selected pharmacics or. in
some cascs (such as in many HMO contracts). pay for scrvices only if they arc
obtained at a contracting pharmacy. “.

¢ In 1937, payments by private insurance for “drugs and medical sundries™ were
$47 billion of the $340 biilion total spent for those items that year. S. W. Letsch.
et al. National Health Expendiwres. 1957, 10 Heattw Cane Finawanc Review 1. 115
(Winter 1933). Industry rcprescntatives estimated that about onec-third of the
$736 billion consumers were expected to spend on prescription drugs in 1989 would
be puid for by third-party programs. Statcment of Boake A. Sclls, Chairman and
Chief Exccutive Officer. Reveo Drug Stores, Inc, quoted in 11 Dauc Store News 109
(May 1, 1989). Tow! cxpenditures for drugs and medical sundrics are projecied 1O
increase to $42.1 billion by 1990. Division of National Cost Estimates, Officc of the
Actuary, Health Care Financing Administration, Department of Hcalth and Human
Services. National Health Expenditures, 1936-2000, 8 Hearm -Caxe Financing Review 125
(Summer 1987).
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Third-party payors find such arrangemernits attractive because, in order to win
the contracts, pharmacies compete to offer lower prices and additional scrvices which
they can offer because of the advantages noted above. Thesc benefits, in turn, help
make the payor's programs more attractive in the ‘prepaid health carc market In
addition, administrative costs to the payor may be less in this type of arrangement
than those in which the payor must deal with, and make payments o, all or most of
the pharmacies doing business in a program’s service area. Likewise, it may be casier
for a payor to implement cost-control strategies, such as claims audits and utilization
review, where it has a limited number of pharmacies whosc records must be
reviewed.

Subscribers may prefer to choose these limited-provider programs if the lower
pharmaceutical costs offered by the contracting pharmacies are reflected in lower
premium costs, lower deductibles or broader coverage. Subscribers who make such
a choice presumably decide that these benelits outweigh whatever inconvenience they.
may ‘encounter from having a more limited choice of pharmacies. Nor are
subscribers likely to face inadequate actess to providers, including pharmacies, despite

"a program’s use of a limited provider pancl. The same competitive forces that

encourage pharmacics fo make their best price and scrvice offer to a payor. in order
1o gain access to subscribers to its programs. also inducc payors to offer the level of
pharmacy accessibility that subscribers want. Subscribers can change payors or
programs if the service availability in a particular program is insufficient or
inconvenient. Subscribers® ability 10 “vote with their feef' if they arc dissatisficd
provides an incentive for payors to assurc that subscribers arce satisficd with thar
access to covered health carce services. ’

The Commonwealth of Pennsylvania has recognized the beneficial nature of
prepaid health care programs that limit provider participation. For examplc, for
more than 2 decade Pennsylvania has, by statute, authorized the formation and
operation of HMOs, which provide services 1o subscribers through sciccted health.
care -providers with whom the HMO gencrally has a contractual agreement.
Adoption of SB. 675 would appear to be anomalous in light of these statutes, since
it might prevent many such programs from opcrating, at lcast with regard to
covcrcd‘pharmacy scrvices, in precisely the ways enyisioned and authorized by the
statutces.

! See, eg. the Hcalth Muintenuance Organization Act, 40 PS. § 1551 er seq
(1989 Supp.); the Health Care Cost Containment Act, 35 P'S. § 449.1 &1 seq. (1959 Supp.).
infra note 10. ‘

¢ See the Hcalth Maintcnance Organization Act at § 1554, authorizing the
Scerctary to require rencgotiation of contracts by the HMO with praviders whenacver.
cy- "he determines that they provide for cxcessive payments, or that they fal to
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fIL. . CONCLUSION

Senate Bill 675, if enacted, may reduce the choices available to consumers and
raise their costs without providing any substantial public benefit. The bill may make
it more difficult, or even impossible, for many third-party payors to offer, and
consumers to select, programs including pharmaceutical coverage that have the cost
savings and other advantages discusscd above. The bill would require all employec
benefit plans to open their programs to all pharmacists that wish to contract on the
same terms Correspondingly, subscribers could not be limited as to the participating
pharmacies at which they could fill prescriptions or be charged a different
co-payment fee, receive different coverage, or incur different conditions. depending
on which providers they use. Opening the programs to all pharmacies wishing to
participate on the same terms may affect both cost and coverage in prepaid health
care plans. Without the expectation of obtaining a substantial portion of subscribers’
business, contracting pharmacies may be unable to offer lower price terms or
additional services to payors Moreover, since any pharmacy would be entitled to
contract with a payor on the same terms as othér contracting pharmacies, there
would be little incentive for pharmacies to compete in developing attractive of
innovative proposals in the first place. Because all other pharmacies could “frce ride”
on the first pharmacy’s proposal. innovative providers of pharmacy scrvices may be
unwilling to bear the costs of developing 2 proposal.

The higher prices that payors may have to reimburse pharmacics for their
subscribers' covered pharmacy scervices, as well as the incrcased administrative €osts
associated with having 1o deal with many more pharmacics, in turn, may gaise ihe
prices that those payors must charge (ie. their premiums) for their prepaid health
care programs that include pharmacy benefits, or may force them to reduce therr
benefits in order 1o avoid raising the premiums® Given the choices that subscribers
already have to select other types of prepayment programs, such as indemnity
insurance. that do not limit thc pharmacies from which they may obtain covered
scrvices, requiring open pharmacy participation may reduce the number and varicty

e

i . .

include reasonable incentives for cost control. or that they otherwisc substantially and
unreasonably contribute to the escalation of the costs of providing health carc
scrvices to subscribers ...

¥ The General Assembly has recognized that the continuing risc 4n the cost {or
hcalth eare scrvices has produced a “major crisis™ in the Commonwecalth and has
passcd the Health Care Cost Containment Act. 35 PS. § 4491 er seq. (1939 Supp.). to
address the causes of the escalation of hcalth carc costs. Insofar as the proposed
lcgislation would raisc costs to consumers. it would appear to be in conflict with 3
prior legislative finding and declaranion.
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The Honorable H. Craig Lewis
Senate of Pennsylvania Page 7.

of prepayment progrzms a2vzilable to consumers without providing any additional
consumer benefit

In summary, we believe that SB. 675 may raise prices to consumers and
unnecessarily restrict consumer choice in prepaid health care programs. We hope
these comments are of assistance

Sincercly yours,
e ARZ

Mark D. Kindt
Regional Director
Clevcland Regional Office



HOUSE FINANCIAL INSTITUTIONS AND INSURANCE COMMITTEE
HOUSE BILL NO. 2117

FEBRUARY 8, 1993

KANSAS MANAGED CARE ASSOCIATION

Mr. Chairman, Members of the Committee:

My name is Deborah Origer, and | am the Executive Director of Principal Health Care of Kansas City, an
HMO and PPO managed care company. On behalf of the Governmental Affairs Committee of the Kansas
Managed Care Association, | appear today in opposition of this bill. The Kansas Managed Care
Association consists of 16 member companies operating HMO or PPO networks in 62 Kansas counties
and providing care or coverage for 365,000 Kansas residents. We have prepared a summary outlining

the reasons we oppose this bill, and | would like to quickly review that today.

In summary, the Kansas Managed Care Association believes legislation like that proposed in House Bill
No. 2117, commonly referred to in our industry as "open pharmacy" or "any willing provider" legislation,
will hamper HMO operations and marketability. This type of a mandate will result in a higher percentage
of each health care dollar being spent on administrative costs, in that tracking claims and enforcement
of Plan protocols becomes more complicated with the addition of each additional provider. Efficiency is
further reduced because HMOs lose their bargaining power to negotiate the best possible discount, as
the HMO can no longer guarantee the same amount of business to each participating pharmacy. As a
result, this type of open pharmacy legislation is termed "anti-managed care" in that it only serves to undo

the objectives set forth by the managed care industry and the benefits derived through them.

While those supporting *open pharmacy" legislation contend that selective contracting is anti-consumer
and impedes access to prescription drug benefits, these bills actually protect independent pharmacists
from marketplace competition at the expense of consumers. HMOs and other managed care entities have
become an increasingly important source of business for pharmacies that compete for patients needing
prescriptions filled. Pharmacies, either independently or in groups, compete for business by seeking
contracts which give them preferential or exclusive access to an HMO’s or PPO’s membership. Because
managed care plans pay for services only if obtained at contracting pharmacies, those pharmacists are
assured they will gain more business volume than if subscribes spread their purchases among numerous
providers. This increased volume allows pharmacies to offer price discounts (by decreasing the normal

markup amount over wholesale prescription costs) in exchange for large volume purchases.
L s ecolPtrelelertizn. I+
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in return for this guaranteed volume of business, HMOs obtain the lowest price and most efficient service.
Managed care companies’ administrative expenses are also decreased when dealing with a restricted
number of pharmacies. Utilization management programs and claims audits also can be administered
more efficiently if a limited number of pharmacists’ records are reviewed. In addition, limiting the number
of participating pharmacies enables HMOs to promote a rational drug formulary, encourage more efficient
pharmacy staffing patterns, and foster closer coordination between participating pharmacies and

providers.

The apparent intent of *open pharmacy* measures is to promote greater choice for consumers and to
expand accessibility to pharmaceutical services. The real impact, however, is to diminish competition for
both pharmacy services and HMOs/PPOs and to raise the cost of drug coverage for employers and
employees. These bills also run contrary to existing federal and state HMO enabling statutes authorizing
the formation of prepaid health care programs whose efficiency is based on the ability to limit the number

of health care providers, including pharmacists, that may participate.

Accessibility to pharmacies is not the problem. For example, Principal Health Care has over 200
participating pharmcies in the Kansas City area. State and federal law requires accessibility of services
and competition will assure that HMO members have sufficient access to pharmacies. If the availability
of pharmacies is insufficient or inconvenient, members have the option of disenrolling from the plan to join
one which has more accessibility. This potential disenrollment provides an incentive to HMOs to assure

satisfaction with accessibility to services in order to retain members.

Various studies also confirm that open pharmacy panels lead to higher drug costs for HMOs and
premiums for subscribers. According to the Wisconsin data, the open panel pharmacy law was quite
inflationary, with prescription drug benefit-related premiums rising 17.22 percent in 1987-88 and 18.56
percent in 1988-89. During that period, drug premiums for HMOs with closed panels rose only 12
percent. More recently, Aetna Health Plans compared drug costs for its Wisconsin (mandated open
panel) and its Texas (selectively contracting) HMOs. For five drugs alone (Zantac, Ortho-novum, Seldane,
Premarin and Zovirax), the annual savings were $21,000 for a 27,000-member Texas HMO. For all drugs,

savings in Texas were about 7.6 percent or $52,321 over the Wisconsin open panel HMO.
| would like to finish by quoting from a March 17, 1992 letter written by Michael O’ Wise, Acting Director
of the Federal Trade Commission, to Paul J. Alfano, Legal Counsel for the Senate of New Hampshire.
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“The Commission has observed that competition among health care benefit programs and health care
providers can ensure consumer choice and service availability and can reduce heaith care costs. In
particular, the commission has noted the use by pre-paid health care programs of limited panels of health
care providers is an effective means of promoting competition among such providers." Mr. Wise goes on
to argue that opening programs to all willing providers results in pharmacies being less willing to offer
HMOs lower prices, as well as creating little incentive for pharmacies to compete in developing attractive
or innovative proposals. Mr. Wise feels that this will result in higher prices for pharmacy services to
HMOs, as well as increased administrative costs associated with having to deal with more pharmacies.
He goes on to say that subscribes may already chose other types of programs, such as indemnity
insurance, that do not limit the pharmacies from which they might obtain covered services, and that this
type of legislation would reduce the number, variety, and quality of pre-payment programs available to
consumers without providing any additional consumer benefit. The Federal Trade Commission has

commented on many "open pharmacy" bills.

A final note, aithough | am not an attorney, | would like to refer you to a recent decision by Chief Judge
Patrick Kelly of the United States District Court in Wichita, that dismissed a case brought by a Wichita
hospital against Kansas Blue Cross/Blue Shield related to the Blue’s decision not to contract with that
hospital. His opinion read *Courts have repeatedly found such provider agreements to be important tools

of the vital public policy of limiting the growth of health care costs.”

Thank you.




Comments re: Kansas House Bill No. 2117

A
From: Patricia M. Kimes {\)j\/{\
Director of Pharmacy Services (\/ hY,

*
.

Humana Prime Health

10450 Holmes

Kansas City, Missouri 64134
Phone: (816) 941-8900 ext 377

February 8, 1992

Humana Prime Health is a federally-qualified HMO in Kansas City, Missouri, serving members
in Kansas and Missouri. Prime Health is an option of healthcare insurance, offered by Humana
Health Care Plans. Humana Health Care Plans also offers MedPlan, a state-qualified HMO in
Kansas, and preferred provider insurance in both Kansas and Missouri. Our membership in both
states in Humana Prime Health is approximately 85,000 lives. Our membership in MedPlan is
approximately 15,000 lives.

We currently operate both HMOs in a closed panel environment. A closed panel means that we
direct members to use services by a specific list, or panel of providers, including primary care
physicians, referral physicians, hospitals, and pharmacies. We see this as a way to contain costs
in providing our members with healthcare benefits.

The costs for pharmaceuticals for the drug benefit have increased 20% during our last fiscal
year, and we are projecting an increase of 15% during our current fiscal year. Those costs
increases are due to a variety of reasons. However, we have escalating administrative costs, as
we try to manage the pharmaceuticals. Those costs are what I would like to bring to the
attention of the legislators.

Humana Prime Health operates 10 wholly-owned pharmacies as a part of its network of services.
We are able to maintain many programs within our pharmacies to control cost and quality.
These programs require a close working relationship between pharmacists and medical providers.
These programs also require an immense amount of data, consolidated from all pharmacy
providers, retrieved in a timely manner, and communicated between administrative and clinical
personnel. We have found that these programs help us save costs, which enables us to provide
the drug benefit, in a more cost-efficient manner.

It would appear on the surface that any pharmacist, who is willing to participate in our plan, at
the same costs would not increase our costs. An argument may be made that many independent
retail pharmacies are unable to do business with insurance companies, for a variety of reasons
other than that pharmacy’s willingness to work at the rate paid by the insurance company. An
argument may also be made that opening the network of pharmacies would increase consumer
convenience, or in some manner protect that consumer’s safety. This legislation does not
address any of these issues.
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This legislation only addresses any insurance company’s, or any employer group’s (that
purchases a drug benefit), ability to direct business in return for a lower cost from the provider.
Our only leverage in obtaining a lower cost of doing business is guaranteeing some portion of
business to the contracted pharmacy. In an open access system, there is no reason for anyone
to believe that any amount of business would result from a pharmacy offering an attractive price
to the insurance company. This is true amongst all of the providers of healthcare with whom
that HMO contracts for their business. This is the case with hospitals, medical providers,
laboratory services, radiology services, rehabilitative therapy services, and pharmacy services.

We are faced with an enormous amount of pressure to provide the most amount of benefit for
the least cost. This legislation would take away our ability to negotiate for business as well as
increase our administrative costs in dealing with an increased number of pharmacies regarding
customer service, and communicating policies and procedures regarding administering the drug
benefit. I believe that this legislation, would in the long-term, increase the costs of healthcare
to all purchasers of healthcare insurance.



Testimony to House Financial Institutions and Insurance Committee
on HB 2117

(Requires health plans to accept willing pharmacists and allows
individuals open access to any pharmacist)

by James P. Schwartz Jr.
Consulting Director
February 8, 1993

I'am Jim Schwartz, consulting director for the Kansas Employer Coalition on Health. The
Coalition is 110 employers across Kansas who share concerns about the cost of health
care for our 350,000 Kansas employees and dependents.

The Coalition opposes HB 2117.

Ibelieve all of us can agree that soaring health-care costs are a threat to the nation’s
economy. The strategy for reforming the health system favored by President Clinton,
many members of Congress and health-care consumer and provider interests nationwide is
called “managed competition.” We will be hearing that term a great deal this year. Ina
nutshell, managed competition means that well-managed networks of providers will
compete for patronage on the basis of price and quality of services. Such competition
relies on contracts between providers and clients, offering firm prices in return for some
volume of business.

A contract can assure volume by steering patients to pharmacists who participate in the
network. For example, if you were a pharmacist and you agreed to participate in a
network, you would allow a discount on your services in return for additional patients that
the network could send you. The network can assure you of this volume because the
contract with patients is exclusive in some way, or at least includes incentives for patients
to patronize network pharmacists.

This arrangement is severely damaged by the terms of HB 2117. Under the bill,

pharmacists who are reluctant to participate in a network could sit on the sidelines and raid
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the contract at will. Likewise, patients would be allowed to patronize any pharmacist who
wishes to crash the party. The effect is to dilute the promised volume from pharmacists
who contracted with the network in good faith. When pharmacists realize that contracts
can be raided, they will no longer agree to tough contractual terms. There goes the

contract. There goes the network. There goes managed competition for pharmacy.

Managed competition promises to create an accountable, cost-effective market for health
care. As this competition heats up, it’s not surprising that some providers long for the old

days of weak market forces and look to government to turn back the clock.

Masquerading as a freedom crusader, HB 2117 is an attempt to preserve a system that has
been friendly to providers, but increasingly unaffordable for consumers. Difficult
changes must come to health care, including prescription drugs. Let’s try managed
competition before resorting to even tougher controls. We urge you to oppose HB 2117.
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Kansas AFL-CIO

110 W. 6th St. Topeka, KS 66603

(913)357-0396

President
Dale Moore

Executive Secretary
Treasurer
Jim DeHoff

Executive Vice
President
Wayne Maichel

Executive Board

Walt Bernhardt
Mike Bellinger
Eugene Burrell
Ken Doud, Jr.
Garold Good
David Han

Jim Hastings
Cliff Henderson
John Hoover
Adrain Loomis
Duane Nordick
Dwayne Peaslee
John Rider
Wallace Scott
Allen Smith
Debbie Snow
Art Veach

John Weber

House Financial Institutions & insurance Committee
Chairman, Bill Bryant and Committec Members
HB #2117

I am Jim DeHoff, Executive Secretary of the Kansas AFL CIO, I appear before
you today to opposec HB 2117.

HB 2117 is a direct attempt (o undermine one of the few cost containment
measures of Health Care increases.

In the past few years, Labor-Management groups, HMO, Preferred Provider
Organizations and Insurance Companies have been able to get reductions in the
costs of prescription drugs, by negotiating an exclusive contract for all the
prescriptions of these groups with one pharmacy company. The pharmacy agrees
to the price reduction of the prescription because of the increase in business.
This is common business practice. We do the same thing with hospitals and
doctors.

All of you are concerned with the rising cost of workers compensation and how
to control the costs. One proposal that Labor & Management have agreed on is
the use of preferred providers.

Passage of this legislation would result in an increase to consumers, because HB
2117 will be taking the incentive away for pharmacies to negotiate, if the same
terms are offered automatically by law to other pharmacies.

Please remember that every pharmacy has a right to contract with the groups
listed in HB 2117 and offer them the best deal they can, at the time the contracts
come up for renewal.

Thank you.

Jim DeHoff
Kansas AFL CIO

4 . Vi
'J,/M'L(vz/l/(bc/w/) \:zzfow&/&11’4./:4@/ o

{[ﬁ@/ l/}")’ldl/;/tz: / ./)’

@

i

=

=00



