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MINUTES OF THE HOUSE COMMITTEE ON FINANCIAL INSTITUTIONS AND INSURANCE.
The meeting was called to order by Chairperson William Bryant at 3:30 p.m. on February 15, 1993 in Room

527-S of the Capitol.

All members were present except:

Committee staff present: William Wolff, Legislative Research Department
Bruce Kinzie, Revisor of Statutes
Nikki Feuerborn, Committee Secretary

Conferees appearing before the committee:
Bill Henry, St. Francis Regional Medical Center
James R. Petrich, Willis Corroon Corp. of Kansas
LeRoy Rheault, CEO, St. Joseph Medical Center
Tom Bell, Kansas Hospital Association
Brad Smoot, Blue Cross/Blue Shield
Thomas L. Miller, Blue Cross/Blue Shield
Collier W, Case, Western Resources
Dave Charay, Kansas Employees Health Commission
Jim Mayer, Kansas Association of Realtors
Jim Biltz, HCA Wesley Medical Center
Joe D. Pucci, Plumbing and Pipefitting Industry Health and Welfare

Fund of Kansas

Trudy Aron, American Institute of Architects
Jim Schwartz, Kansas Employers Coalition on Health
Rich Hunker, Insurance Department

Hearing on HB 2096: Accident and health insurance payment of benefits

Bill Henry, representing St. Francis Regional Medical Center, stated that the bill would repeal the authority of
Blue Cross/Blue Shield to utilize a procedure called non-assignment in payment to health care providers.
BC/BS now has the authority to request and accept bids from hospitals for contracting for discounts. St.
Francis participated in this arrangement until last year when it determined that cost-shifting to other patients
was not feasible due to its particular hospital population and chose not to renew a bid but thought it was
operating under a previous contract which is not current now. Since St. Francis is no longer a contracting
health care provider, any BC/BS insured who receives treatment at St. Francis receives a reduced check from
Blue Cross/Blue Shield. St. Francis must then seek payment from that individual which can be difficult. This
practice was intended to be a cost-containment measure but has developed into a competitive lever to persuade
hospitals to contract with BC/BS. It becomes the responsibility of the insured to determine if his insurer has
paid the correct amount under the policy terms. Allowing non-assignment leaves the patient with no counsel
to aid him in seeing that he is paid correctly; he has no ally (Attachment 1).

Dr. Douglas Stratton, Vice President/Executive Director of CIGNA Health Plan of Kansas/Missouri, Inc.,
presented written testimony to the Committee (Attachment 2).

James R. Petrich, Vice President of Group Operations for Willis Corroon Corporation of Kansas (WCCK),
appeared as a proponent of the bill for the following reasons (Attachment 3):

1. If all group health insurance carriers were allowed to accept assignment of benefits only for health
care providers with whom they contract, and pay benefits directly to the patient when non-contracting
providers were involved, all consumers would suffer the cost of higher administrative costs and
further providers cost-shifting.

2. When patients are paid directly, in many cases they do not pay their health care bills or partially pay
their bill and setup periodic payment schedules for the balance. This increases administrative costs for
the provider, may increase bad debt for consumer, and ultimately increase fee schedules for all
consumers.

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported herein have not been submitted to the individuals 1
appearing before the committee for editing or corrections.
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3. The above mentioned additional costs works in opposition to the federal government and insurance
industry’s efforts to reduce costs.

4. Unfair to allow Blue Cross/Blue Shield to operate outside state requirements regarding assignment
of benefits.

5. All carriers should have the ability to accept assignment of benefits only for health care providers
with whom they contract or they all should honor provider assignment benefits.

6. Blue Cross/Blue Shield has taken the position that if providers do not contract with them they will
force additional administrative costs on those providers. This is punitive, petty, and malicious.

7. Blue Cross/Blue Shield wants to punitively use their “special” assignment of benefits provisions as
a weapon against providers who choose to contract with other commercial carriers (in lieu of BC/BS).

i
st them.

LeRoy Rheault, President and CEO at St. Joseph Medical Center, stated that the technical amendment passed
last session as SB66 which gave BC/BS the statutory authority to refuse to accept assignment of benefits to
the health providers who are not contracting with them should be repealed (Attachment 4). It infringes on the
individual’s right to transfer the benefits of his health insurance to a provider other than Blue Cross and,
accordingly, interrupts the free flow of normal business transactions. It clearly gives Blue Cross a competitive
advantage over other mutual companies and does not accomplish the purposes most frequently touted by Blue
Cross as reasons justifying the position for allowing non-assignability of contract rights: access, cost
containment, and cost shifting.

Tom Bell, Kansas Hospital Association, stated that their support of the bill was based on the potential negative
effect of the current law on hospital patients and its equally negative potential for health care providers
(Attachment 5).

Brad Smoot, Legislative Counsel of Bluc Cross/Blue Shield of Kansas, appeared in opposition to the bill
(Attachment 6). Mr. Smoot gave a history of legislation regarding BC/BS becoming a mutual company and
past contractual and billing practices. Advantages of contracting is that BC/BS can negotiate a reimbursement
rate that is less than is otherwise charged. Also providers do not bill the patient for any excess above the
agreed contract price known as “balance billing.” BC/BS sought bids for hospital service in the highly
competitive Wichita market and only HCA Wesley responded with a bid. St. Franicis Hospital has launched a
campaign for the proposed legislation after the hospital’s suit was rejected in Federal District Court.

Tom Miller, CEO and President of Blue Cross/Blue Shield of Kansas, explained the reasons BC/BS had
intended to select fwo out of the three largest Wichita hospitals as contracting hospitals even though only
Wesley Medical Center was the only respondent (Attachment 7). They had been told by the hospitals that the
only way to get a better price was to bring in a greater volume of patients to the hospital. In an attempt to
obtain discounts in order to hold down a probable rate increase that would have been passed on to insureds,
they accepted the Wesley bid which will result in a savings of well over 9% in Sedgwick County and in a
savings of more than $13 million statewide. This is possible through the anti-assignment provision which this
proposed legislation would prohibit.

Collier W. Case, Manager of Employee Benefits for Western Resources, stated that the bill would not
encourage self-insuring companies to set up contractual arrangements and allow direct payment only to
contracting health care providers in an effort to control costs (Attachment 8). There would be no incentive to
reduce prices or vary service if non-contracting competitors were receiving the same benefit with none of the
sacrifices.

Dave Charay, Benefits Administrator of the Kansas State Employees Health Care Commission, stated that the
passage of this bill wold destroy the effectiveness of health insurance providers to control hospital and
physician cost by taking their ability away to apply incentives or disincentives for providers to participate or
unattractive for them not to participate (Attachment 9). It would be difficult for Health Benefits Administration
to negotiate health insurance contracts with health insurance providers that could have effective managed care
arrangements as there would be no leverage to apply incentives or disincentives for physicians and hospitals to
participate in their network. The long range effect of this bill would be that the State of Kansas as well as state
employees would most likely be paying higher premiums for health coverage.
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Jim Mayer, Executive Vice President of the Kansas Association of Realtors, stated opposition to the bill for
the following reasons_(Attachment 10):

1. BC/BS’s ability to negotiate the costs of health care with providers has helped in the curtailment of
health care costs.

2. The current practice eliminates provider balance billing.

3. BC/BS handles paperwork for insured.

4. No major increase in premiums due to administrative and rising costs.
Jim Biltz, President and CEO, HCA Wesley Medical Center of Wichita, stated they had complied with
BC/BS’s request for bids and were very satisfied with the arrangement (Attachment 11). Other hospitals had

the same option but declined to participate. Their discount and savings to BC/BS patients are dependent upon
the retention of the assignment provision.

Joe D. Pucci, Administrator of the Plumbing and Pipefitting Industry Health and Welfare Fund of Kansas,
spoke on behalf of their 2,500 participants_(Attachment 12). Even though the Fund is a self-funded insurance
plan, the current legislative language is very beneficial to its members because a contracting hospital agrees to
accept the allowable payment as payment in full for their membership. The hospital cannot bill the members
for charges in excess of what they have agreed to pay, thus eliminating credit risk for the hospitals. BC/BS
performs the administrative services for their Group and they utilize the BC/BS Network of Providers.

Trudy Aron, Executive Director of the American Institute of Architects in Kansas, opposed the passage of the
bill because it would allow hospitals and other health care providers to escalate their prices without
establishing cost cutting measures_(Attachment 13).

Jim Schwartz, Consulting Director for the Kansas Employer Coalition on Health, voiced opposition to the
passage of the bill because managed care appears to be the approach this country is taking to deal with soaring
health care costs (Attachment 14). Contracts must be allowed to exercise their incentives and if they don’t
work, the market will reflect the failure, but it should not be legislated.

Rich Huniker, Insurance Department, presented the Committee with copies of a memo from Ron Todd,
Insurance Commissioner to the head of the conference committee on SB 66, dated April 7, 1966, stating the
position of the Insurance Department and an explanation of the proposed legislation (Attachment 15).

A fiscal note for HB 2096 was distributed (Attachment 16).

During discussion, the Committee requested the three major hospitals in Wichita to provide market share
information to determine if the main problem is too many beds for the population base. Most self-funded and
ERISA plans will continue with their current programs and not fall under the proposed legislation.

Representative Correll moved for the approval of the February 11, 1993 minutes. Representative Allen
seconded the motion. The motion carried.

The meeting was adjourned at 5:00 p.m. The next meeting is scheduled for February 16, 1993.



GUEST LIST

CCMMITTEZ: P -.//)‘J— J// DATE: k\/gu =~

NAME (PLEASE PRINT) ADDRESS' COMPANY/ORGANIZATIO
f vt \E o/ ‘Ckf Nz 7, ST T rances

J\ pn L{,mr\/Jl & : opele BESTERN  (Csopuzco
Coller Crose T ppedea Lestorn Brcovcces
“NUin Cedpic 1L "757”{212/5% W Ec

Dave  craeny Tepete Hce

/ lonuces ( LIR VA A G U ety 74 St fraurers Rug Mew Cre
: /{M/PJQQZ lopla 1C [

(A LA TN — Vg U
%,;,nyj s L @/@//// ./ ﬁd}f_% T Gt /s PSS
gﬂ‘—w\ \*\«quw s/ QQ RN Q« M X, Lt Dw sl (Q)

ol Sween 1 o, P

Rielk Liby O o ke Gobr+ 3~ RAoberis

EY A/M/z%@y ool Vo zi sy

al“/w 713 EEA 72/ 5 srs50 //cﬁz—a»

Qm /0 // 4 ) 7(,5?/}@@5,,@" //g 194~ ( 7=

T Qe S ()0 L T e f b 44

i 7/1 ) Khaasth Weitlito lﬁ/ Jrnepty gl .5 Lo

//Cv/ /é ch/z / 7= /Li\ §c85 42 L5

f\/t i \ Qo) ' DO | '}/

Aj//lw k WL'“ Uk\ /x ) ¢ (,L ) ~)—c\

O} //\J CﬁOf'/‘ﬂrz/\"




TESTIMONY
Monday, February 15, 1993
House Financial Institutions & Insurance Committee

Chairman Bryant, members of the Committee, I am Bill Henry and I
appear before you today on behalf of St. Francis Regional Medical
Center of Wichita, Kansas in support of H.B. 2096.

H.B. 2096 repeals the authority of Blue Cross-Blue Shield to
utilize a procedure called non-assignment in payment to health care
providers.

Beneath the gulse of a technical amendment this non-assignment
authority was given to Blue Cross-Blue Shield in a conference
committee on S.B. 66 last year. What is non-assignment and why
does it hurt health care providers in our state? Under Kansas law
there is a preference for assignment. That is, an insured who
receives benefits from health care providers through assignment
authorizes his insurance company to pay the health care provider
directly. Years ago when Blue Cross-Blue Shield was closely
regulated by the State Department of Insurance it was granted this
authority in exchange for carrying out cost containment measures in
dealing with the providers with whom they had contracted.

After the passage of S.B. 66 last year Blue Cross-Blue Shield

is
the only mutual insurance company with such power in the State of
Kansas.

The issue of non-assignment of health insurance is a major questlon
of policy that should be determined by this Committee. Indeed, in
Federal Court last year, counsel for Blue Cross-Blue Shield told
the court that this is an issue that should be determined by the
Legislature.

First, what has happened in Wichita? A few days after Governor
Finney signed S.B. 66 into law Blue Cross-Blue Shield announced in
a request for proposals (RFP) that it wanted new low bids for
performing services for Blue Cross-Blue Shield insured. At that
time, all Wichita hospitals were contractlng hospitals with Blue
Cross-Blue Shield. Each hospital in compliance with this contract
of Blue Cross-Blue Shield worked in conjunction with the company in
cost containment. St. Francis Regional Medical Center has been a
contracting hospital with Blue Cross-Blue Shield since 1980. This
time, however, Blue Cross-Blue Shield said it would only issue
contracts after competitive bids with two of the hospitals in

Wichita. In its request for a proposal, Blue Cross-Blue Shield
also said that it wanted greater discounts than were currently in
place.

St. Francis Regional Medical Center, after a great deal of
discussion, determined it could not submit a lower bid or provide
lower discounts because the facility could not shift its costs to
other patients in the hospital because of the particular make up of
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its hospital population. Secondly, St. Francis felt it had a
contract with Blue Cross-Blue Shield that was already in place.
Finally, St. Francis Regional Medical Center was never offered a
contract to continue its services with Blue Cross-Blue Shield.

After receiving further communications with Blue Cross-Blue Shield,
St. Francis Regional Medical Center sought a temporary injunction
in Federal District Court but Judge Kelley refused that request for
injunction.

That brings St. Francis Regional Medical Center before you today.
Since St. Francis is no longer a contracting health care provider
any Blue Cross-Blue Shield insured who receives treatment at St.
Francis receives a reduced check from Blue Cross-Blue Shield. St.
Francis Regional Medical Center must then seek payment from that
individual which is a difficult business.

For example, St. Francis has the only burn center in the state of
Kansas. If a patient has to undergo treatment at the burn center,
those costs are very expensive. Instead of St. Francis receiving
the check, for those treatments, the reimbursement amount would be
mailed directly by Blue Cross-Blue Shield to the patient. Getting
collection on that amount of expense from an individual who has
been treated in your facility can be a difficult task.

One of the comments that I am sure you will hear today is that the
use of this non-assignment power by Blue Cross-Blue Shield is that
it is cost containment. That is not true.

Last December several Blue Cross-Blue Shield employees had their
depositions taken. 1In those sworn depositions the same employees
explained that the use of non-assignment was a competition tool
that should be utilized in getting hospitals to contract with Blue
Cross-Blue Shield where true cost containment policies could then
be implemented.

The use of a non-assignment policy by Blue Cross-Blue Shield is not
a cost containment device in and of itself. It is a competitive
lever that can be brandished about in the market place to convince
the hospital to contract with Blue Cross-Blue Shield. In the past,
that is exactly how this lever has been utilized.

But this unique tool, given solely to Blue Cross-Blue Shield, has
now been turned into a punitive weapon. The reason is Blue Cross-
Blue Shield no longer wants St. Francis Regional Medical Center as
a contracting partner. Indeed, Mr. Chairman, members of the
Committee, the only cost containment that is taking place today
with the use of this non-assignment tool, is to contain the cost of
Blue Cross-Blue Shield and to shift those costs to other members of
the hospital population in Wichita.

H.B. 2096 will not give St. Francis Regional Medical Center any
more funding from Blue Cross-Blue Shield.
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More important to this Committee than the financial security of St.
Francis Regional Medical Center, however, is this fact.When payment
is sent directly to a patient by an insurer that patient is left to
his own resources to determine if his insurer has paid the correct
amount under his policy terms. Sure, the patient, by studying the
billing can perhaps guess why the insurer has paid the particular
amount in question. The patient, indeed, may call his insurer and
ask why procedure 233 was not paid for by the insurer. The fact
is, only a hospital and only the insurance company have the
expertise necessary to interpret billings and payments.

So, when this Committee allows non-assignment you leave the insured
without his last shield. You leave the patient with no counsel to
aid him in seeing that he is paid correctly. Generally speaking,
there are normal disputes over billing. Because the hospital wants
to see the patient is paid, the hospital will go to bat for the
patient in disputes over billing with the insurer. Because both
the patient and the hospital have so much to gain in this
situation, their interests are mutual and because the hospital has
more expertise and understanding then a semi-level playing field
exists. The hospital and the patient are on one side and the
insurer is on the other side. However, when direct payment is made
to the patient, a major player in this balanced field is removed
from the table. What is left then, is the patient and the insurer.
That is not a good situation for the insured.

If you allow this non-assignment authority to be continued by Blue
Cross-Blue Shield, you leave the patient without an ally. You leave
the patient without the expertise of a hospital that knows the
limits of insurance policies, knows the particular situation and
the why of why a given procedure was utilized. For that reason,
and that reason alone, this Committee should report H.B. 2096
favorable for passage. .

S

RN



CIGKA Haalthplon of Kansas/Missourl, Inc.

2959 N. Rock Road
P.O. Box 780008
Wichita. KS 67278-0008
(316) 636-1152

February 15, 1993

Kansas Legislature
Commnittee on Financial Institutions
and Insurance

RE: House Bill 2096
Dear Committee:

CIGNA appreciates the opportunity to provide its opinion concerning
the recently introduced House Bill 2096 which, in part, would
repeal Senate Bill 66. In particular, Senate Bill 66 would be
modified to excise that portion that would allow Blue Cross the
right to disallow assignment of subscriber benefits to healthcare
providers who do not contract with Blue Cross.

There are two bases upon which we would support the partial repeal
of Senate Bill 66. First of all, the underlying premise that
supports the original assumptions for allowing a carrier to
selectively exercise the assignment of benefits is not sufficient
to warrant the detrimental impact caused to the insured and the
public in general. The original enactment was partially premised
on the cost containment that the assignment of benefits can
contain. And while it is true that there is "cost containment"
impact that results 1in contracting leverage with would-be
providers, once those agreements are signed the benefit of cost
containment in large measure ends. What then results is
significant potential problems to the insured and the public.

The insured faces potential problems when payments are made
directly to them rather than the provider. This frequently results
in the insured using the funds for other purposes and ultimately
being unable or unwilling to adequately reimburse the provider.
The provider often has no recourse but to seek reimbursement
through aggressive collection efforts or litigation. Either case
causes a undesirable result.

In turn the public is harmed by the economic impact of cost

shifting that occurs when the providers can't recover for their
services from a portion of their patients.
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Page 2

It is a step backwards to allow insurers to use an assignment of
the benefit as a "cost containment™ tool when the outcome results
in providers and the insured having to become adversarial and the
general public being penalized because of cost shifting.

The second basis, and of similarly grave concern to CIGNA, is the
action taken by the legisglature that would allow one carrier
specific legislative authority without regard to the impact on the
other insurers that operate within this state. Such action smacks
of preferential treatment and unfair advantage. During the period
that Blue Cross was treated as a separate legislative enactment and
regulated as a unique entity, it is understandable that it would
require special enactments to assure its compliance with the
legislative directives. However, Blue Cross has chosen to withdraw
from that status and should no longer be entitled to special
legislative enactments.

I regret that I am unable to attend the Committee Hearings
scheduled for February 15, however we sincerely appreciate the
opportunity to voice our concerns.

Yours truly,

D. Do
Vice
Executive Director
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WILLIS CORROON m
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February 15, 1993

Willis Corroon
Corporation of Kansas
The Honorable Bill Bryant & House Committee Members 300 W. Douglas
Financial Institutions & Insurance 400 FLHL. Garvey Bld
State Capitol .- Larvey Blce:
Topeka, KS 66612 P.0. Box 2697

Wichita, KS 67201
RE: House Bill 2096

Telephone (316) 264-5311

Fax (316) 264-8077
Dear Sirs:

My name is James R. Petrich and I am Vice President of Group Operations for
Willis Corroon Corporation of Kansas (WCCK). WCCK is a licensed Kansas
Third Party Administrator which actually pays claims on behalf of nine .
different commercial group health insurance carriers and represent (sells for
more than twenty-five other insurance carriers. We are strongly in favor of the
House Bill 2096 for the following reasons:

1. For years commercial health insurance carriers have
been required to honor assignment of benefits in order to
steam-line administrative -functions for both providers
and insurance companies, facilitate claims processing and
make it more convenient for consumers. All parties know
the money is owed to the provider and the consumer has
actually told the carrier to pay the provider by signing
the assignment form. Why not make it less cumbersome
and less expensive by honoring the assignment of
benefits? If all group health insurance carriers were
allowed to accept assignment of benefits only for health
care providers with whom they contract, and pay benefits
directly to the patient when non-contracting providers
were involved, all consumers would suffer the cost of
higher administrative costs and further provider cost-
shifting.

2. When patients are paid directly, in may cases they do not
pay their health care bills (they use the money for other
purposes) or partially pay their bill and set-up periodic
payment schedules for the balance. This increases the
cost of the providers’ billing and collection functions,
increases their bad debt and requires additional legal
gervices. These costs are all passed on to consumers in
the form of higher provider fee schedules (in order to
account for the additional costs associated with the
above).
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3. The additional administrative costs, not to mention the
corresponding chaos and confusion created on the part of
the consumer, flies in the face of everything the
Government is trying to accomplish on the Federal Level.
The Federal Government and Insurance Industry are
trying to significantly cut down on excess administrative
paperwork and utilize uniform practices in order to
reduce overall health care administrative costs.

4, Blue Cross and Blue Shield of Kansas (BC/BS) recently
requested to change their corporate structure in order to
be treated the same as commercial health insurance
carriers. Once approved, however, they then wanted to
be treated more favorably then commercial health
insurance carriers (i.e. they did not want to abide by the
State’s requirement on commercial carriers to honor
provider assignment of benefits). This is wrong and the
Legislature should have never allowed one health
insurance carrier to be treated more favorably than the
others, with respect to this area (i.e. it’s like saying it is
OK for one insurance carrier to shift additional provider
administrative costs on to consumers as long as other
health carriers aren’t allowed to do it).

5, All commercial carriers and BC/BS should be treated

' alike. They all should have the ability to accept

assignment of benefits only for health care providers with

whom they contract or they all should honor provider

assignment of benefits. As mention earlier, the insurance

carriers we represent feel it is better to streamline

administrative functions and reduce unnecessary costs

than to increase administrative costs and require

providers to further cost shift to consumers in the form

of higher fee schedules. Honoring provider assignment of

benefits is consistent with the uniform standards
supported at the Federal Level.

6. What I find ironic is that the assignment of benefits
provisions do not contain costs at all. Effective Managed
Care is accomplished by well thought-out Plan Design,
cost-effective provider contracting, good communication
skills, good relationship building between the providers,
insurance carriers & consumers and Trust. For BC/BS to
take the position that if providers don’t contract with
them, they will force additional administrative costs on
those providers and unnecessarily burden the consumers
who choose to utilize their services is not only punitive,
but petty, malicious and much beneath them. These
distasteful elements have no place in health care reform
discussions.
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7. Commercial health insurance carriers have effectively
implemented Managed Care Arrangements for years
while honoring assignment of benefits provisions to hold
down administrative costs and facilitate claims
processing. This is nothing new. BC/BS wants to
punitively use their "special" assignment of benefits
provisions as a weapon against providers who choose to
contract with other commercial carriers (in lieu of
BC/BS). It would be wrong for the Kansas Legislature to
allow this to happen without first considering the impact
on costs if all carriers were allowed to do the same.

8. Large Self-Funded Employers around the country could
avoid State assignment of benefits laws, but choose not
to in order to better facilitate their claims process, hold
down administrative costs and make it more convenient
for their employees. In my opinion BC/BS is not thinking
of cost containment at all with their actions, but rather
thinking of punishment for those who dare to compete
against them. We must break down these barriers to
cost effective health care if we are going to make
meaningful progress in delivering health care in its most
cost efficient form.

In summary, we support House Bill 2096. The Kansas Legislature should
assure that all group health insurance carriers (including BC/BS) are treated
equally and fairly and that all parties reduce unnecessary administrative costs
whenever possible. This is not only the right position to take, but supports
national and other state efforts of more administrative uniformity to hold down
overall health care costs.

Respectfully submitted,
WILLIS CORROON CORPORATION OF KANSAS

K (A

‘ames R. Petrich, FLMI
Vice President of Group Operations
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Committee on Financial Institutions and Insurance:

Dear Members of the Committee:

My name is LeRoy Rheault. I am the President and Chief Executive Officer at St.
Joseph Medical Center. 1 am appearing before you today in support of passage

of HB 2096. This bill would repeal a technical amendment passed last session as
SB 66. This legislation gave Blue Cross the statutory authority to refuse to
accept assignment of benefits to the health providers who are not contracting
providers with Blue Cross.

At the present time this particular provision directly impacts St. Joseph
Medical Center as we do not have a contract with Blue Cross.

We believe the question of non assignability of contract rights is ill advised
from many points of view.

First, it infringes on the individual's right to transfer the benefits of his
health insurance to a provider other than Blue Cross, and accordingly interrupts
the free flow of normal business transactions. It clearly is burdensome and
problematic to patients, confusing further an already complicated process for
processing healthcare claims and increasing the existing paperwork.

It clearly gives Blue Cross a competive advantage over other mutual companies
(keep in mind it is the only company that has been given this authority) and it
does not accomplish the purposes most frequently touted by Biue Cross as

reasons justifying the position for allowing non assignability of contract
rights.

1 would now like to elaborate on three issues in more detail. They are access,
cost containment, and cost shifting.

1. Access: A point often raised by Blue Cross is one of access. St. Joseph
Medical Center does not discriminate on the ability to pay or not pay. The
same access is available to all. The ability of a patient to assign or not
assign benefits has nothing to do with access.

2. Perhaps the most frequently discussed point is one of cost containment.
This argument is not a valid one. The real cost containment comes from the
PPO contract when sufficient discounts are given as a result of competive
bidding. The decisions of what to bid, what to accept as bids, and what
savings, if any, are passed on to consumers are not at all tied to the
assignment. The intent of the bid process in Wichita was to select only
two providers out of the three major providers. The unsuccessful bidder
would not be able to accept assignment. This creates a problem for both
patient and hospital. Cost containment is not achieved by non assignabi-
lity, but is achieved through a successfully negotiated contract.

3. Cost shifting: It should be noted by the Committee that this issue of non
assignability was with us some years ago when a number of Kansas hospitals
failed to come to terms with Blue Cross in the contract negotiations in
1981. In the short period of time that contract assignments were refused,
the non contracting hospitals saw payments given to the patient who in turn
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Committee on Financial Institutions and Insurance
Page two

cashed checks many times and failed to pay the hospital. This drove up
accounts receivable of the hospital, impacted cash flow, and resulted in
more expense to the hospital in causing the cost of collection to increase.
This increased cost is ultimately a form of cost shifting, increasing the
cost to the hospital and ultimately to all payors.

I would also 1ike to point out that it is interesting that the provision for
assignment was quietly slipped into 3B 66, at a time when Blue Cross was
becoming a mutual company and giving this company provision that no other
insurance company could utilize.

In summary, I believe this is not a cost containment or access issue, that it
is burdensome to the hospital and to the patient, increases accounts
receivable, and causes cost shifting. I believe that it greatly burdens the
public as well as the hospitals.

Thanks for giving me the opportunity to present my comments. I encourage you to
support HB 2096.



Kt HospnALl;gl  Memorandum

ASSOCIATION |

Donald A. Wilson
President

February 12, 1993

TO: House Committee on Financial Institutions and Insurance

FROM: Kansas Hospital Associationl/(jmw

RE: HB 2096

The Kansas Hospital Association appreciates the opportunity to present
testimony in support of HB 2096. This bill would repeal language adopted by
the Legislature last session allowing Blue Cross and Blue Shield of Kansas to
prohibit a patient from assigning his or her benefits to the treating health care
provider. We would like to make several brief points.

First, we think it is important for this issue to be fully and openly debated by
the Legislature. We don’t think that lawmakers had an adequate opportunity
to thoroughly consider this important public policy question last session. The
introduction of HB 2096 assures the Legislature of that opportunity this
session.

Our support for HB 2096 is based on two critical factors -- the potential
negative effect of the current law on hospital patients and its equally negative
potential for health care providers.

The legislation passed last session gives Blue Cross and Blue Shield of Kansas
the statutory right to refuse to honor a patient’s wishes that his or her benefits
be assigned to the treating health care provider. In addition to removing a
patient’s freedom to contract, the law places the patient in a difficult and
awkward position. Instead of being able to freely assign their benefits and
therefore be free from the worry of personal payment of sometimes large
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medical bills, patients are now in the position of having to personally carry out
a function they feel should be performed by their insurer.

The current law also creates problems for-health care providers. By requiring
patients to make difficult choices about what bills to pay with benefits received,
the law will likely increase the amount of uncompensated care provided. In
addition, it will require providers to spend more time and resources in
collection efforts. Our system of reimbursement for health care services is
already inefficient. Without passage of HB 2096 matters stand to get worse.

Thank you for your consideration of our comments.
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PLEASE REPLY TO TOPEKA OFFICE

STATEMENT OF BRAD SMOOT, LEGISLATIVE COUNSEL
BLUE CROSS & BLUE SHIELD OF KANSAS
IN THE HOUSE FINANCIAL INSTITUTIONS & INSURANCE COMMITTEE
REGARDING 1993 HOUSE BILL NO. 2096

FEBRUARY 15, 1993
Mr. Chairman and Committee Members:

As you know, H-2096 was requested by a Wichita hospital
to remove language from leglslatlon passed in the 1992
Session regardlng health insurance contracts with providers
and the assignment of benefits under insurance policies.
Blue Cross Blue Shield of Kansas and others oppose H-2096
because of the dramatic negative impact it will have on
health care (and correspondingly, health insurance) costs for
thousands of Kansans. Because of the complexity of insurance
laws and confusion being created by publicity on this
subject, I have provided those of you who requested it a
review of the subject matter and the history of this
controversy before these hearings. To many of you I also
provided a copy of the recent Federal District Court case on
this subject and several copies are included with this
Statement.

When an employer or individual enters into a health
insurance contract, he or she agrees to pay premiums in
exchange for the insurance company’s promise to make payment
for certain medical and hospital services should they be
required. The obligations under the insurance contract are
between the company and its insured. Often, however, when a
person seeks medical and hospital services, the provider
requires the person to sign over to the provider the person’s
right to reimbursement from the insurance company . This
transfer of reimbursement to the provider is known as "as-
signment" of benefits and entitles the provider to be pald
directly by the insurance company. Such agreements benefit
the providers since they do not have to rely on the insured
to pass on the insurance money.

For years BCBS has refused to honor such "assignments"
and instead has entered into contracts directly with
hospitals, physicians and other medical providers for the
payment of insurance proceeds. Over the years we have
contracted with virtually every provider in Kansas, and until
just this year, with every hospital. Under the BCBS system,
the insureds still receive medical treatment and the provid-
ers still receive direct reimbursement if they have a
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contract with BCBS. The advantage for the insureds of BCBS
is that BCBS negotiates a reimbursement rate with providers
that is less than might otherwise be charged. In addition,
providers agree not to bill the BCBS-insured patient for any
excess above the agreed contract price. Such excess charges
are known as "balance billing."

Through the use of hundreds of provider contracts, BCBS,
Kansas’ largest and only domestic insurance company, saves
millions of dollars per year in medical costs and insurance
premiums. In our view, this is real health care cost
containment.

Over the years the BCBS system has worked well and has
been accepted by virtually every provider of medical
services. On occasion, a provider seeks to upset this system
through litigation. In 1981, the Augusta Medical Complex
filed suit to force BCBS to honor assignments (pay them
directly even if they did not negotiate a contract with
BCBS). The Supreme Court of Kansas rejected the Augusta
Medical Complex attack and held in favor of the BCBS system,
noting that "(h)ealth care cost containment is a matter of
vital public interest and policy." Augusta Medical Complex,
Inc. v, Blue Cross, 230 Kan. 361, 365 (1981).

In 1991 the Kansas Legislature directed BCBS to convert
its business structure from that of a nonproflt medical and
hospital service corporation into a mutual insurance company.
See 1991 House Bill 200l1. 1In so doing, the Legislature did
not make a policy decision to change the way BCBS had been
contracting for these many years. On the contrary, the
Legislature took great pains to protect the "contract rights"
of BCBS through the use of the following language now
contained in K.S.A. 1992 Supp. 40-19cl2: "The existing
contract rights and obligations of such corporation, of
subscribers and of health care providers shall not be
impaired by such conversion to mutual status."

In 1992, some concern was expressed that the above-cited
language of H 2001 was not broad enough to protect BCBS
contractual relationships and that the law should be further
clarified. The Insurance Department requested that an amend-
ment be added to Senate Bill 66, which concerned other
technical corrections to H 2001, to clarify the Legislature’s
intent not to strip BCBS of its long-standing ability to
negotiate with providers. The Conference Committee accepted
the Department’s suggested language on this (and another



change affecting HMO’s) and added the following: "The agree-
ments issued by any corporation currently or previously
organized under this act may include provisions allowing for
direct payment of benefits only to contractlng health care
providers." L. 1992, ch. 196, Section 1l(b), amending K.S.A.
1991 Supp.40-19c06.

Following the passage of S 66 by the Legislature, the
Wichita hospital that now seeks to remove the BCBS contract-
ing rights sought a gubernatorial veto. Governor Finney

listened to all their arguments, rejected them and signed
S 66.

One issue unique to the Wichita hospital situation is
worthy of note at this point. As you know, BCBS made a deci-
sion to seek bids for hospltal services in the Wichita area.
Wichita is a highly competitive health care arena (as you
will no doubt hear during the hearings on H 2096) and BCBS
wanted to get the best price available for its insureds. 1In
order to do that, we asked the larger Wichita hospitals to
bid on BCBS business and announced that we would contract
with only two of the three. HCA Wesley submitted a bid. St.
Francis and St. Joseph did not choose to bid.

Undaunted, one Wichita hospital began an aggressive
media campaign, taking out full-page ads in large newspapers
complalnlng about the situation and pledging to file suit.
Suit was filed November 9th in state court and moved to
federal district court in Wichita later in the same month.
After hearing extensive legal argument and volumes of legal
briefs, Federal District Court Judge Patrick Kelly rejected
the hospital’s suit, finding instead for BCBS on all counts.

The decision is not only a victory for BCBS'’s insureds,
it also rings with support for the health care cost
containment efforts of the Kansas Legislature. Throughout
the opinion, Judge Kelly notes various legislative efforts to
control medical costs, and in particular he affirmed the
action of the 1992 Legislature in enacting S8 66, which the
proponents of House Bill 2096 now seek to undo. In addition,
the judge rejected the arguments you will be hearing from
those proponents about the public policy regarding
assignments. In short, the judge ruled on the side of cost
containment and freedom of contract. Although the decision
is long and sometimes complicated, you may find it
interesting.



At last we come to the current legislation, H 2096 which
represents the Wichita hospital’s latest effort to undo years
of successful health care cost containment by removing BCBS
ability to refuse assignments and contract separately with
providers. It is hard to imagine that an issue as technical
as the right to refuse assignments could create such a
"flap," but as we discussed, this issue is really all about
money. I am certain you will get an opportunity to hear a
great deal about the fiscal impact of H 2096. I trust you
will make every effort to continue the Legislature’s efforts
to restrain health care costs and continue the ability of
insurers to assist in that cost containment effort.

Thank you for your attention and I urge you to oppose
the passage of H-2096.
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Federal judge dismisses St Francis suit over claims relmbursemem

By Anmne Fitzgerald

The Wichita Eagle

A federal district judge on Tuesday
cleared the way for Blue Cross Blue
Shield of Kansas to proceed with ils plan
to reimburse hospital patients directly
after Thursday unless hospitals have a
contract with the insurer.

After hearing several hours of argu-
ments from attorneys for Blue Cross and
St. Francis Regional Medical Center,
Judge Patrick Kelly took less than an
hour Tuesday afternoon to dismiss a law-
suit brought in November by St. Francis
against the insurer.

St. Francis sought an injunction to pre-
vent Blue Cross from carrying out its
plan and to preserve "patients’ right to
assign insurance benefits to hospitals,

Patlents who dont want to bother with
the paperwork of insurance clalms pre-
fer assigning the insurance benefit to the
bllllng hospital. And hospitals know that
the insurance payments will come to
them directly.

" In its arguments, St. Francis questioned .

the constitutionality of legislation passed
earlier this year that allows Blue Cross to
make direct payments only to hospitals
with which it has a contract.

Without the contract, the insurer will
pay patients directly — and patients will
have to file the forms and seek the pay-
ment — beginning Friday.

In Wichita, only HCA Wesley Medical
Center and Riverside Hospital have nego-
tiated new contracts with Blue Cross. St.

Joseph Medical Center has a contract

with (he insurer to allow asslgnment of
benefils only when the services aren't

‘available at Wesley.

At best, St. Francis claimed, the
change would delay paymenls lo hospi-
tals without a contract with Blue Cross; at
worst, hospitals would lose money if pa-
tients didn't use their insurance reim-

- bursements to pay their bills.

Blue Cross had asked that the case be
dismissed, -alleging that it was acting
within the law and that its plan would

help contain health-care cosis through

the negotlated contracts, which set specif-
ic charges for hospital services.

Kelly said St. Francis had failed to

prove its claims. “I appreciate that St.
Francls may sustain some economic

losses,” he said.

Alan Rupe, a Wichita attomey repre-
senting Blue Cross, said the most impor-
tant part of the declsion was its affirma-
tion that assignment could be used to .

“contain health-care costs.

“It's certainly a victory for every
health-care consumer . in Kansas,” he-
said, “because it allows. Blue Cross Blue’

.' Smeld a mechanism to exercise cost con-

tainment.” :

St. Francis omcials were surprised and-
disappointed by the judge’s decision. .

“We thought that we would have pre-
vailed. We expected injunctive relief,”
said Bruce Carmichael, a vlce president
at St. Francis.

He said St. Francls ofﬂclab will wait to
review Kelly's opinion, he sald, before-
declding whether to take any addmonal
acuon o

.
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YN THE UNITES STATES DISTRICY coumy U'STRICT OF nonSAS

FOR THE DISTRICT OF KANSAS Deg o) 9us '
RALPH L. DELOACH
8T. FRANCIS REGIONAL MEDICAL ) SR ity
CENTER, ; S‘fwmkgr
" Plaintifs, ;
Vs, ) NO. 93'1580'3?3 .
. )
BIUE CROSS BLUE SHIELD OF KANSAS, )
INC., )
)
Dafandant, )
)
. MEMORANRUM AND ORRER

The plaintiff, 8%, Francis Regicnal Hedical <Cantar, a
nonprofis .'Kansas corporation, has brought the present actien
against Blua Cress Blus Shield of Kansas, Inc., saaking a
detarmination that recent stats lagislation relating to Elua Cross
is unconstitutional and that portiens of tha insurance peliclas
igsued by Blue Cross ‘violata public poliey. Bpeciticalfy, St.
Franels conteands that the nonassignment clause utilized by Blue
Cress in its insurancs péliciu violates the Kansas public po;!.cy
supporting frea assignment of choses of action. St, Francis alse
contands that Senate Bill No. 66, L. 1992, Ch, 196.(amending XK.8.A.
40-19¢06), viclites the prohibition on special legislaticn and the
guaranty of aqual protaction contained in the Kansas Constitution.

This action was originally filed by St. Francis in Sadgwick
County District Cours. on November 30, 1952, tha action was

ramoved by Blus Cross to this court. Blue Cross moved to disniss

the action on Dacember 7. On Decsmiar 16, St. Francis moved for a




-

preliminary injunctien praventing Blue Cross from npgfusing to
honor assignments” made by Blue Cross insureds to St. rrancis afear
tha current provider agreement between Blus Cross umd ge. Francis
axplras at tha end of this month, gt. Francis filed its brief in
support of this motien fer 1njunctivo' ralief five days latar. A
hea:inq on the presant mattar was originally set for Decambaer 22.
At the raquest of the parties, ths hearing waa met over for one
waak. on Dacamber 23, 1992, the court conductsd a haarinq in which
thg parties wers extandad the opportunity to address && s lasues
ralsed by the mo!:.icns aubmittad to tha court,. In additloen, during
the coursa of this he'arinq, tfm parties 3lso introduesd into the
record cartain stipulations for purposes of resolving the metion to
dismigs. At.tha esnclusien of the hearing, the ceurt faund that
tha .present action should be dismissed. Consistent with the
gtataments of the court at that time, and for the rsascns explained
mors fully herein, the couzrt hereby grants qafmdant Blus Cross's
motion to dismiss,

Blue Czoss is currently & mutual life ilngurance company
crganized under K.8,A. 40-501. Traditicnally, however, Blue Cross

operatad as a nenprofit medical and hospital servica company

organizad under X.S.A, 40-19¢01. In 1391, the stats lagislature

enacted X.8.A, 40-19¢12, requizring Blue Cross te convert to aither
a mutual 1ifs insurance company under Article 5 of Chaptar 49, or
a mutual company cthier than life under Article 12 of Chaptar 40.
Blua Cross became a mutual life insurancs 'company on July 1, 19932,

pursuant ¢o the election required by K.8.A., 40~15c12.
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As 2 nonprotit' insursr undar Articla 19¢, Blus Cross was
aexpressly rsquirad by the legislature to adept procedurss. ta
contrel the growth of health ¢are costa, Ons of the tools Blue
Cross hag utilized i{n fulfilling that mandata has been the uss of
provider agraements with health .care providazs, coupled with
clausas in its insuranca peliclies prohibiting the asalgnment of
benefits,
iz a haalth care provider has not entared in'to a cont:ac‘ginq
provider agreement with Blue Cross, persons recaiving servicas from
that providar cannot assign thelr benefits to Blue Cross dirsctly,
Instead, the insured 'person must pay tha providar, and then seek
relzbursezent from Blue Crosa., On the othar hand, if a health cars
providar has obtainad a contracti'.nq provider agreamant with Bluae

Cross, it may bill Blue Croes directly for any servicas rendered.

Undar the contracting provider agreement, the hospital agrees -

to accept payment from Blue Cross as paymant in full, and.to hold
tha insurad harmless for any balance in excass ¢f Blue Cross's
maximum allowable payment. The contracting provider agreement also

providas for Blue Cross reviaw of hospital sarvices and other cost
containment davices.

This system was upheld by the Kansas Supreme Court in Augusta
Hedlcal Complex v. Rlue Crogg, 230 Xan. 361, 634 P.2d-1123 (1s81).

H Yn that case, a group of Kanzas hoapitals challenged Blue Cross's

use of nonassignment clauses in its insurance policies, contending
that these proviaions violated a genaeral public pelicy favoring

fraa assignmant of choses in action. The supreme court held  that
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this policy was insufficient to invalidats the nenassignaent
clauses at issus, ¢iven the legislative mandate axtanded to Blue

Cross to contain skyrocketing hospltal costs.

4

on April 16, 1992, Blue Cross issued a request fox propesal
to all Wichita hospitals having moze than two hundred beds. There
are three hospitals of this aize iﬁ Wichita. The request invited
these hospitals to submit competitive bids for providar contracts
with Blue Czoss, under which twe hospitals would ba chosan as
contracting hespitals effactive January 1, 1993..

Only cone hospital, HCA Wesley Medical cﬁtar,- rasponded.,
Neither of the othar ﬁaspitals, including sé. Francis, issued any
bid. In subsequent correspondencs, St. Francls cenfirmed its
intentien not o submit a bid with Blue Cross under tho.tarma of
the request for proposal.

In responss to Blue Cross's motion to dismisa, St. Francis has

argued that the motiscn actually sadks suxmary judgment and contends

that it is premature to grant that relief at this time. Towaxd
that end, St. PFrancis has filed an affidavit pursvant to
Fed.R.Civ.P, 56(2) stating that further discovery neads to De
completad. Tha court finds that Blus Cross's motion is
appropriately addressed as a motion to dismiss. The issues raised
in that motion are pursly legal in nature, and the court finds that
they may be decided without resort to making findings of fact not
contained in St. Francis's complaint.

Although St. Francis has repeatadly emphasized the allagedly

wrongful conduct of Blua Cross during the discourse between the
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parties during 1952, that conduct is not at lssus hezs. St..
Yrancis has not, for exanple, assertad claims of estoppel or
detrimental reliancs againat Blue Crogs in an attempt €¢ presexve
itas axisting provider cars contract with that company. Rather, it
has scught & lagal detarmination that the nonassigument ¢1amas_,aru
inharently illegal. Thus, while iésuos of the relative econemic
impact of the tarmination of the existing contractual relaticnship
and tha undarlyiﬁq subdactive motivations of the parties which led
to that tamimtion might be ralevant €2 such a claim (or ts 8t,
Francis's motion for injunctive raliaf), thay ara not ralsvant to
the issus currcn‘:ly' befors the court: | wvhether the stats
legislatx%:e's anactment of Senata Bil)l No. 66 offands vazious
provisions ¢f the Kansas Constitution, or whather nonassignment
clausas rapresent a per se violation of Kansas public pelicy.
This ccurt has praviously addrsessed the uss of Blue Cross
contracting provider agraements in Reazin v, Blus Crosg & Blue
ghield, 635 F.Supp. 1287 (D. Kan. 1986) and &£&3 P.Supp. 1386 (D.
Kan, 1987), Tha varicus federal antitrust clains raised in Reazin
have not béan raisaed hers. Tha csurt held that Augusta was not
controlling in that case .sincs the tarmination ¢f the provider
agraement thers occurred by the unilataral action of Blua Cross.
The plaintiff hospital wished to maintain a provider agrsemant with
Blue Cxoss, but the insurer beth terminateé tha provider agresemant

and refused to offer the hospital any new provider agreament. The

.court notad that under these circumstances "there was ne quastien

of 2 hospital refusing to join." 635 ¥F.Supp. at 1334, In the
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pPrasant casa, on the other hand, 8t. francis was extsnded tha
oppcztunitx to bid, which it declined to exercisa,

I. ZRISA Preamption

In its motion to dismiss + Blua Cross contends &hat tho

majority of its policies are enployes health benefit policias
Coversd under the Empleyes Retirament Incone Sacurity Act (ERI3A),
23 U.S.C. § 1001 at £8¢., and that any stata law requiring free -
- assignuent iz praemptad by federal law, Under 29 U.5.Q, § 1144(a)
{8 5l4(a) of ERISA), the federal act preempts Yany and all Starg

la.ws insofar ds they may now or hersaftar rslats to a.ny enplovee

benezit plan.w

The Supreme Court has broadly interpreted the "rslatas to"
language of ERISA presuption, M.L_M, 463 VU.8.
85, 98 (1983). A stata law "ralatag to" an employee benefit plan
whan it has "3 cannec'ticn‘ with or reference teo such a plan.™ 24,
at $6=97, Under this test, a stats lav may be preemptad ‘if it
relates ts an ERTSA plan, even if the law waz pot apeciticany
intandad to affect guch a plan or if the effect is only indirect.
mmw 498 U.S. 133 (1990), On the othar
hand, a 1aw doas not relats to an ERISA Plan within the meaning of
tha preemption statute if it affects the plan only in a "tanuous,
remcta, or peripheralt manner. ghaw, 463 U.S. at 100 n. 21.

Cbserving that there was no "simple tast" for resolving the
question of whaether a given law "relates to! a plan, the Tenth -
circuit has hoted that cases finding such a relationghip follow
four ganeral types,

.
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First, laws that regqulate the type of benafits or tarms
of ERISA plans. Second, laws that craats raporting,
disclosurs, tunding, or vesting requirszments for PERISA
plans, Third, laws that provide xzules £or the
calculation of the amount of benefits to be paid under
ERISA plans. PFourth, laws and common-law rules that
provide remediaz for nisconduct growing out of the
adzministration of tha plan,

Natienal Elevakor Industyv v, Calhoon, 957 F.2d 1555, 1558-69 (10th
| ¢ir.), gert. denied, ___ U.8. __, 113 8.Ct. 406 (1592) (quoting

Martori Bros, Distrih'rs v, Jameg-Massengale, 781 F.2d 1349, 1356~
57 (9th cir.), gert. denled, 479 U.s. 1018 (1%86))., Sas also-
Monarch Cement v. Lone Star Industr,, . . F.2d __, 1992 WL 374045
(10th cir. Dec. 22, 1992); m_ﬁsnn:nmwm, 967

¥.2d 383 (10th Cir, 1992); Astna Life Ins. v, Borgeg, 869 ¥.2d 142,
146=74 (34 Cir.), gert, danied, 493 U.S. 811 (1989) (a law ralatss

to an ERTSA plan if it has "an effact on the primary administrative
functions of henefit plans, such as determining an enployea's
eligibility for a benefit and the amcunt of that benefit®), ERISA
preenption is dasigned in part to ensure that plans and-their
sponsors are subjected to a uniform bedy of benefit law, theraby
preventing inefficiencias working to the detriment of pllx';
baneficiaries. gee Monarch, at 5 (citing Ingazaoll-Rand, 111 8.Ct.
at 484)., |

The court finds preemption here. Tha general state case law
favoring free assignability of benafits would, 12 found appllcable
herein, diractly affact the plan by nullifying cne of the most
important provisicns contained in tha plan, It would dir;ctly
affect tha level of Lenefits each emﬁ:loyea could expect undexr the
plan, And it would seriously azreét the administration éf the

7
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plan.

preemption, since 2 contrary 2inding would greatly impaly the
ability of each plan sponsor to ohtaln similar benefits. -

The Eighth Circuit has addressad a similar situatien. In
Arkansas Rlua Cross and Blug Snisld v, Sk, Wary's Hosoital, :947
F.2d 1341, 1344-45 (8th Cir. 1991), cart, denied, __ v'.s.‘."‘};-‘.
L.Bd.2d 227, 112 §.C. 2308 (1992), the court haeld that un'A;QQQ;;Q,

gstatute mandating 2the assignability of insuranca benafita was

2 .“ .
prsemptad by ERISA.! The court found that the statuta relatad to

the plan sinca it would (1) negats & provisibn coentainad in an
ERISA plan (by nulliffinq tha affact of the nonassignment clause);
(2) have a direct impact on ERISA anc{ties and the structura of ths
rlan; (3) h;vo a diract impact on administration of the plan; and
(4) have an econcmic impact on tha plan, Tha court further found
that application of ERISA was consistent with other provisions,
specifically 25 U.S.C. § 1056(2)(1), which provides _expross
limitations on assignability of pension benefits,

In itz response, St. Francis relies entiraly on the decisien
of the Supreme Court in Mackey v, lanier Collections Agency &
Servics, 486 U.5. 825 (1585), in which the Court held that a stata
garnishment law was not preempted by ERISA, The decision in Hackey

! Ark. Code Ann, § 4-58-102 (1987) provides that "[a]ll bends,
bills, notas, agreements, and contracts, in writing, for the
paymant of money or property, or for both money and property, shall
be assignable,® The Arkansas Supreme Court has held that this
provision requiras Arkansas Blus Cross & Blue Shiald to honor any
azaignment of Iinsuranca benefita made by a plan beneticiagé

! sSa8 ! 7}
Ark. 514, 773 8.W.2d 831 (1989).
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was addressed at langth by the Elghth Circuit in Arkangas Blue

£xpss, and found to be distinguishable, Unliks the assignment

statuta which vas befera it, the Bighth Circuit pointad cut that
state garnishment and escheat statutas do not shise
control over benafit distribution. Neither do they

negata a proper RBERISA provision,  Additicnally, in .

Hackgy, the Suprame Court significantly rslied on a "sue

and be sued" clause in the ERISA statuta as suppor: of

ies holding. Tha Court reascnsd that because tha "sue

and be gued" clause contamplatas execution of judgmants

but dces not provide a methed for deing se, stats law

methods for collscting money judemants must remaln

undisturbed.” Mackay, 436 U.s8, at 833-34, 108 8.C%. at

2187. This "sua and be sued" language is not applicable

to tha voluntary assignment of ERISA banefits,

Accordingly, Mackay does not contrel tha issus Lefors

this court, :

The ' Eighth Circuit alse found tha decisien in Mackay
distinquighable on the basis of the axplicit Blua Cross plan
language barring assignments. In Mackev, the Suprema Csurt basad
ita decisioen, that exployes walfare benefits ware subject to
garnishment, upen tha fact that Congreas, while expilcitly
prohibiting any assignment of pension benefits under 29 U.8.C. §
1056(d) (1), had not e:é'plicitly barred the asaignment of walfars
benefits. As the Eighth Circuis peintad out, the Mackev decision
was not applicable to the issue bafore {t, sinecs tha failure of
Congresa to expressly legislata the legality of the assignment of
welfara benefits "doas not mean that Congress left the door open
for statas to impose suech a rula., If Congress intanded that 2
mandatory rule gevern the assignment of welfars benefits, it could
have easlly provided for such a rula, as it did in the case of
Penslon baenefita," 947 F.2d at 1349. Unlike the preemption of

)
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state laws govarning garnishment, which would essentially overlap
the bar on assignments undar § 2056(d) (1), ERISA prasmption o2
stata law as to the assignablility of clainms does not. Instsad, it

assignmant. Id4, at 1350, ‘
Othar courts have Yraachad similar rasults,

ahi Ca

gerviges, 758 P.Supp. 750, 735 n. 2 (D.D.C. 1991), the court held

that Cengrasa's silence on the assignability of health h_ana\fii,’f‘::
indicataes that guch assignments ars not prohibited as a mttar_ot
law, "but such silen;:a deas not suggest an affiraative ';mii:'cy
favoring assignments s¢ strong as to invalidate otherwise val}d
anti-asaignment clausas."*

" In Davidewitz v. Dalta Dental Blan, 946 F.2d 1476, 1779 (3th
cizr., 1891), & group of dentists sought a prelimimary injunction
requiring that tha defendant nonmprofit health care plan honer
assignment of benefits under the plan., The dentists assarted that
ERISA  required assignability of benefits, citing Magkay and -a

california case, Franchisa Tax Boaxd v, CQonstiuction lLaborers |

Yacation Trust, 204 Cal.App.3d 955, 281 cal. Rptr. 537 (1988), in
which ths court held that .ERIS,A did not preempt a stata tax law
permitting a lavy on benefits o2 a plan containing a nonanignmanf:
¢lause, Tha Ninth Circuit found neither case applicable to the

issue bafors it, stating

ths garnishment casas cannot be stretched that far, They
simply hold that gstats law may provide a statutory
mechanism for 3udgment collection, and such atate
procedure 1s not preemptad by ERISA., The Exanghisa Tax

0
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Board cass notsd that veluntary agreement to & non-
assignmant clausze could not displace that un-praenpted
precadure. Hars, the dentists do not zely on & ssparats
statutory right ox procass that requires voluntary
assignments be honored, Thus, the gquestion remains
whether ERISA itsel! mandatas assignability, and the
garnishment cases provide no assistance in that analysis.

946 P.2d, ‘at 1479. The Davidowiksz court concluded that RRISA did
not invalidaﬁa the nonassignment clauge, tincﬁnq "that Congress
intanded pot t¢ mandata assignability, but intandad instsad €o
allow the frae markatplace to work out such competitive, cost
affactive, madical expenss reducing structurss as nmight avelva.' |
946 F,2d, at 1481 (emphasis in sriginal).

St. francis cor.;ectly netss that not all ¢f the policies
isguad by Blue Cross ars employee benatit'poligies. It alse notas
that seze Blue Cross plans may be .employu benefit plans but still
not fall under ERISA, sinca, for exanple, thiy may have been lasued
by a government or by a veligious institution. 29 V.8.C. §
1003(3) . | | )

This does not alter the rasult, sinca even as to plans which
do not fall within ERTSA, 8t. Francis's claims fail on the merits.

IX. State law

A. Constitutional Clainms -- Standing

Tha court must agrse with Blua Cross that 5S¢, Francis doas net
have any standing to assert the specific constitutional claims
advancad againat S8enate Bill N¢. €&6. The constitutlionality of &
law may not ba attacksd by a party who invokas not his own but the
rights of othars, Manzanaras v, Bell, 214 Kan, 589, 616, 522 P.2d

i3
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1291 (1974). S4q alsq City of Kangag citv v, Unlon Pag, Rv., 59.
Xan. 427, 53 P. 463 (1998), aff'd, 176 U.8, 114 (1900).

8t, Francis claims standing on the basis of two decisions,
Relight Wholasale v. Citv of Overland Park, 203 Kan. 99, 483 P.2d
82 (1968); and Jos Self Chevxolet v, Board of Sedwick Co, Con'Is,
247 Ran, 625, 802 P,2d 1231 (1990). In nﬂmmam, the City
of Cverland Park passed a 1oc;1 ordinance prohibiting all straat or
sidawalk® "huckstsring, peddliing or similax egttrprisa.“ Thae
plaintifs, a franchiser of frozan noveltiss, brought an actien |
againat the city, claiming that tha ordinancs waﬁ an unrsasonabls
exarciza of police poégrs.

The ccurg's discussicn of standing is essentially dicta.
Thera ias no indication in the cpinion that thera had been any
challenge to the plaintiff's atanding, Rather, tha court ralsed
the issue of standing only in the contaxt of a lyrical digressien
by tha court. Aftar £irst noting that the c¢ity ordinance weould
@ffectively bar all direct sales on the streets of the city, the

court observad:

This weuld prohibit farmezs from selling watsrzelens,
tomatoas and other fresh vegatables from their vehlcles.
8uch sales ara about the only opportunity we have to know
the difference batween a red, juiey watermelen and a sun-
kizsaed tomato all ripened on the vine from these picked
grsan and ripened in the dark recesses of a warshousse.
It would alsc prohibkit the old f£ruit peddler who pexhaps
iz enly a nostalgic memory o¢ the past-~ "Yes, wé have no

bananas.¥ .
203 KXan. at 100.
" Bringing itsel? back to tha case hefors it, the court then

correctly cbserved that these hypothetical plaintiffs wera not

12 |
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bafors the court. And tha court raiterated its general ruls of
standing, "that the constitutionality of governmental action can
only be challanged by a person directly affactad and such challenge
cannot ba made by inveking the rights of others.” Jd. at 101
(citations omitted), The court did not directly address ths lssue
of the standing of the plaintiff which had brought the lawsult.

Howaever, even assuming that the Suprene Court had aétually ‘
censidersd the question of plaintiff's standing, thers axe severall
circumastances prasant in mmmnm which make the casga
distinguishabla frﬁm tha prasent, centroversy. In that cass, tha
plaintif? was challanéing the ordinance on the basis of an abusa of
the city's police powers, claiming that the ordinance reprasentad
"unrsasonable or oppressive lagislation.® Jd, at 103. Ths
plaintiff, in seeking to limit the city's polics povers te that
vhich 18 necessary to protect the safety, health, and genaxal
welfare of citizens, was thus advccating a right, seekigg wvhich
inheres in all cltizens., In tha present case, on 'thc othar hai‘zd.
St. Francis's claizs of special legislation and equal protactien
essentially raise claims which belong more properly to other
insurance companies. Whan brought by St. Francis, thess claima can
only be seen as an attempt, as the court in Delight Wholeszle put
it, to "invok{e] the rights of others."

In addition, tha city ordinance in that case diragtly affected
the plaintiff. fThe plaintif? company had issued franchises o
dealers, who purchased and then vyasocld to the general public

various frozen noveltias. In addition, these novelties wers sold

3
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to the public from jeeps which had bean leased by the local dultrs.
but which wara still owned by the plaintiff cempany. on the other
hand, in the present case, 8t. francis is not directly affactad hy
the provisien contained in Senate Bill No. 66 permitting Blue Czoss
o eentinue to include nonassignment previsions in its policianx..
Of courss, it may ke true, as s;c. Francis arguas, that thesae
provigions will ultizately 'regult in an economic loss to the
nespital. But this indirect sconemic impact alone cannet ntisfy

the raquisitas for standing.

A

Tha second case citsd by 5¢. Francis ia MW

mz;__g_._ﬁsgxw 247 Xan. 635, 802 P.2d 1231 (199Q) .
In that casa, Sadwick County, Kansas hed saized & truck fzcm Gcorqe
and Janet Hays for delinguent parscnal property taxes. The county
elaizmed that under X.8.A. 73-2111, the nonpaynant of property taxes
antitled it both to the seizure of the truck and a prefersnce to
the procseds from its sale. The Hayses subsequently dafaulted on
their paymants cn the txuck, and the used car dealership which gcld
tham the tyuck and which retained a security interest in it filed
a declaratory judgment action seeking a declaration eithar that
K.S.A..79=2111 creatsd no such prefarance {in faver of the county,
or that the statuta was unconstitutional.

The county argued that the car dealer, whe was not a party %o
the tax litigation invelving tha Hayses, nad no standing to
detarmine the constitutionality. Tha supzeme court, after
repeating the general rules relating to standing, held that tha
dealer had the right %o file the declaratory judgment action., 1If

4
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doing o, the court first stressed the daaler's continuing propcrty'
intsrest in the truck:

7# a sellar ratains an intarest in goods sold to
secure payment of scume or all of the price, he has a
purchasa money security intarest., The sacurity intersst.
ean ba parfacted by the £iling of & financing statsment.
Jee Self ratained an intarest in the GNC tyuck and filed
its financing statement. A secursd crediter with a lien
on tha property has a dua procaess right in the property
seized., See Hillhouse v, City of Xansag City, 231 Xan.
363, 378, 559 P.ad 1148 (1377) (citing ¥ischall v, W0,

, 416 U.8, 600, 40 L.Ed.2d 406, 34 8.Ct. 1895
{1374)) . .

tndar thae facts of this case, [the car daalez], &
cecursd crsditer, has sufficient interast in the
Justiciable contrcversy to chtain a judicial rasocluticn
as o - the constitutionality of X.S.,A. 79-2111 in a
daclaratory judgment action.

247 Ran. at 615, )
Unlike the car dealer ia 2Ioa Salf, 5t. Pfrancis has neo

. continuing property intarest which i3 directly affsctad by Senats

Bill No. 66. Rather, the hospital is cnly indirectly affscted by
tha continued cperatisn of the nonassignment clauses legltimized by
tizat legislation. To hold that enis indirect economic ini:act was
sufficisnt to challenge the validity of Senats Bill No. 66 undeay
the Ransas Constitution would be inconsistent with tha rules of
standing which have baen set forth by the Kangas courts,

B. Constitutienal Clains
st. Prancis's constitutional c¢laims alsc fall on the merits.
gt, Francis assarts that Senate Bill No. &6 represents special
lagislation and violation of equal protection, Tha couxt pmust
presume the statute is valid, Guardian Tikle v, Rall, 248 Xan.
146, 805 P,2d 33 (1991). Any conatitutional infirmity must be
s
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claarly demonatratad, and the court must uphold the statuts i2 it
is possidle to do 5. Knnnn1_nnl::n5:inn_XLQ:inn_snnli:izn.z;
Bell, 243 Kan. 3133, 340, 7187 p.2d4 251 (1338). ’

A:t#cla 12, § 1, of tha Xanaas Constitution providas, uThe
lagislatura shall pass no special act cenferring corporate powers.
Corperations may be created under ganeral laws, put all lgch laws
aay pe amended or repealad.® ' .

Saction 1 of the Xansas Bill of Rights provides, ®all men ars
posaesged of egual and inalienabla natural rights, ameng which ars
1ifa, liberty, and tie pursult of happiness.*

st. Trancis has falled to demonstrats that Senate 2411 No. €6
offends either comstituticnal prevision. The act doas not creats
unfalr distinctions bhetwean existing c;rpcraticns, nor doces it
unfairly create sepazate classification ameng existing members of
one class. Morsover, the act doces not creats classifications
within an existing class of corporation. Rather, ganata Bill Xo.
66, by its tarms, applies to all former nonprofit nespital service
companies. It may bae that Blue Cross is the only member of that
class. fhat fortuitous circumstancs alcne dces not rendar the act
impermissibla special legislation. Saa Board of Sedgwick Co.
Com'rs v. RebB, 166 Xan. 122, 199 p.2d4 530 (1948), ancasl

dismissed, 336 U.S. 957 (1949} me, 129
Kan. 834, 284 P, 618 (1330). Rather, the controlling factor i:
that the lagislation does not unfairly creats classification:

within the group of former nonprofit ﬁcspital sarviéa companies.

%8
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Nor ias thers anything in the legislation to suggast that Blue
Croas, as it is now constituted, possesses any povers which ars not
enjoyed by other mutual lifs insurance companies, That is; thezs
18 nothing in the Kansas statutes which bars cthar insurance
companies from including nonassignment clauses in thalr policles.
Whather such clauses ars valid in a given case is, of courss, a
gquestion of whether applicabla public policy permits such a. clause,
That issue i3 addressed below. Tha point hars is that thers is ne
indication Sanats Bill Neo. 66 dces anything ctﬁ@; than permit Bluae
Cross toc act as it has for many years by offorinq policias wgich
includae nonaslignnent.clauses. This legialative mandata raflects |
the legiaslatura's centinuing econcarn w%th thae costs of health care,
and retlect; a considered and raticnal attampt to addrsss that

problen.

C. Publiec Poliey
Tha cors of 8t. Francis's argunsnt 1s that the nonasilqnm.nt
clauees containe@ in the Blus Cross policlaes vielate the xansai
public policy favoring Zrse assignment of choses in actien. 8t.
Francis contends that, since the cost contzol provisions cited by
the court in Auqusta Medical Complax v, Blue Cross, 230 Kan. 361,
634 P.2d 1123 (1981), no longer are diractly applicable to Blus
Cross in its incarnatien as a mutual life insurancs company, that
decision no longer supports the validity of the nonassignment
clausas in the company's policiaes.
In challenging the validity of the nonassignment clauses, the
burden is on St. Prancis to demonstraée that the nonassignment
1?2
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_clauses do indeed violate public policy., 4 Corbin on Contracts,

§ 872 (1951). In the contsxt of health care 'insurancs, such
clauses have been gsnerally upheld as a vital tool in restraining
the costs of health cars. Parxish v, Rocky Mountain Hosn, & Med.

‘Serv. Co,, 754 P.2d 1180 (Colo, App. 1988); Qbstsiriciange

Gynecologists, P.C. v, Blus Cross & Blue Shield, 219 Neb. 139, 361

N.W.24 550 (1385); Kent Geperal Hospital v, Blus Cross & Blua
Shiald, 442 A.2d 1368 (Del. BSupr. 1982).2

8t. grancis has cited no case from any jurisdictien striking
down such inonaesiment clauios , Whan used as part of a stratagyy
for the containment of health care costs, as 2 violation of genaral
public pelicy. Instead, St. Francis reliss entirely upen its
citation to the decision of the Xansas Supreme Court in Auguata.
In that cass, the court stated: ‘

ifrea agsigrment of choses in action is conaidarad to

be 4 matter of public polley. Howaver, othar

considerations of public policy nmay in pasticular

{nstances competa with and override the desirability of

free alisnation of choses in actien.
230 Kan. at 364. '

The isupreme court in Auqusia, while noting that (£ree

asaignment was a good thing, nonetheless found that that policy was

2 There are algs & numbaer of stata trial court decisions which

reach the!sane result., $Sge a8
id, Casa No. CV-50-03823983, 1891 WL 223871 (Conn. Super.

Blua Shield
Oct. 4, 1991); Be fosplta £ 1;81) , Case No.
6456, 1981 WL 15133 al. ., June ;

¢_Mour ( ¢ ' ' ci:v. Case No. 8i-CV-383

(Wald County ¢sl. Dist. Ct. 1981) ¢
Crogs, 63 Pa. Del. Cty, 361 (Pa, Common Pleas, 1376).

18
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counterbalancad by Blue Cross's lagislative mandate to achieve
controls on the costs of health care. Tha court at no time
suggastad or lmpliad that, in the absence of specific statutory

suthorization for particular cost containment procedurss, the
policy of frse asaignment must control. Rather, the language of
the opinicn indicates that wvhila free asaignment may be dasirabla
generally, thars may still be "other considarations of public .
'_palicy" which support the validity of nenasasignability clausas,
bayond even the absaenca of sgpacific statutory autharizatioﬁ, 29:
cost containment.

The court doas nc;t baliave that frse assignmant of choses in
aqtian is 8o compelling a public pelicy that the nonassignment
clauses containad in the Blus Crcss policias are void, ‘

First, thers is a countervailing policy which balancas free
assignment of choses in action: the fraedonm to contraet, Xansas
courts have repeatadly racognizad that the freedem ts contract is
an important public pelicy. Stata "public policy encsurages the
2raedom to contract, which should not be intarfersd vith lightly.™
Miller v, TPFoulgkon, giefkin, 246 Ran, 450, 790 P.28 404, 413
(1990) . Absent a spacific finding of uncenscionability, a party is
beund by an aqrogment fairly and voluntarily entersd Iinto,
netwitihstanding it was unwise or disadvantagsous ¢o ﬁinu Sorral v.
Rollina Protective Sarvices, 240 Kan., 678, 732 P.2d 1260 (1587).

Other ccurta which have addressed gimilar situations have alse

strassed the inportance of freedom €3 contract as a counterbalance

to the policy of free assignmen2. Thae Coleorads Cour: of Appeals

19
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has notaed that "the policy of fres allenabllity of choses in action

can be overcome by the utrong policy of freaden of centract.®

R | parrish v. Rockv Mountain Hoem., 754 P.2d 1180, 1182 (1388). In

Ohatatricians-Gungaologists, the Nebraska Supreme Court observed:
While this policy (of fxsa assignability] is significant
and may reflact a public poliecy, it is not paramount and

must be balanced against a very strong policy, recognized
in many cases in Nebraska and in authoritative taxts,

favering the freedem o contract.
351 N.W.2d at 555, ,
How important is the publlic policy supperting the free

assignment of choses in action? &t. Prancis has failed to identify

any particular conpeliing natuze in 4that general publie policy.
And, while RKansas cases have recognized that public pelicy supports
the frae assignment of cheses in action, W. 230 Xan., at 264,
no decision has evar attempted to quantify the strangeh of this
public policy. Indeed, the court in Augusta, while recognizing the
. !  _‘ general existence of the poliscy, at most mersly documented its
s axistence. It did not sing any paesns to the importance of the
policy. The court has found no decision which characterizes the

o policy as particularly compelling, Rather, at most the case law
- indicates that assignments of choses in action "ars recognized and

enforced;" Commodere v, Armour & Go., 201 Kan. 412, 418, 441 P.24
815 (1968), indicating simply that such assignments are permitted

i rather than prefarred. ,
At one time, Kansas had a specific statuta legitimizing the

————— .

aaaiqmeht of choges in action. G.S. (1949) 60-401 expressly
affirmed tha lagality of such assignments. That statuta has gince

20
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baaen repealsd. Ancther statuta, K.3.A. 40-440, acknowledges the
existinq. right to assign intarests undar an insurancs pelicy. But,
1ike tha Commedora dacision, this nmersly affirms ths validity of
such assignments in general; it does not guarantes ths universal
right to aseign banefits by veiding cont:actuh agreanents liniting
the scopa of assignment.’ xorcovo.:-, the stats lagislaturs has
axplicitly recoqnized <that thae policy eof favoring fras
assignability is net always superior o other Iinterests by
prohibiting by statuta assignability in caztain c:zmm.~ Sas X.8.A.
18a=3~305 (limiting assignment of wages)! R.8.A. 44-514
(prohiditing assiqnnaﬁt of workara compensation benefita).

- Thus, while the fraa assignment of chosas in actiocn zay be a
valuable and inporta:'xt goal of public pelley, i:t is not superior to
c¢ompeting publiec intezssts. The policy supperting free
alienability is not "such an absolute ons that it must cverrids a
contract provision prohibiting assignment in a specific coptext.”®
Kept, 442 A.2¢ at 13, As ona cozmantator hgs cbgarved,

There is no sufficient analogy between chattals and
nechoses in action" on which to rast the conclusion that

3 ™me situation in Xansas can thus be contrastad with a state
guch as Arkansas, which provides by statute that:

All bonds, bills, notas, agreezents, and contracta,
in writing, for tha payment of money or property, or for
both meney and property, shall be assignablae.

Ark., Cod, Ann, § 4-58-102 (1987) (emphasis added). The mandatory
nature of this statuts underliss tha only rsportad daecision
striking down ncnasaignument clauses in the contaxt of a system

designed to limit the growth of health cara costs,
Intexpat'l v, Arkansag Biue Croga & Blue Shield

8 c , 299 Ark. 514, 773
8.W.2d 831 (198%). :

2l




R e O R T B A T A oy g s
, e =% PTASINEgX0ess ST A FLPE IR OFFICER i PaAs T o P 5 8ng

contract righta, onca inalianable at common law, must new
of nacessity be alienable evan though the contract
which thay are creatad says that they are not. 1In al

< ' , cases, asalgnees ara held £o take the assigned right with
all {ts native veaknesses and subject to many defenmas,

4 Qorbin on Contracts § 873, p. 488,

‘The public policy supporting free assignment is not,

— - e

therafore, an unqualified one. Against that policy nust ba set the

competing policy of freedem of contract. But there is also & thivd
Policy which must also be considerad; the policy of attampting to
restrain the growth of health cara cdi_ts. That policy and that
need have been recognized by the legislature and tho.. courts of
Kansas, ' ‘

It may be noted first that although the cost contrel
pravisicm contained in Articl;a 18 and 19¢ of Chapter 40 ne longer
diractly apply o Blua Croas, those provisions remain in effect.
The legislature could hava repealed thosa previsions but it chose
not to do so, indicating that cost control in the health sexrvices
industry remains a concern in Kansas, |

That concern, morsover, has been repeatadly emphasized by the
legislature. The control of the explosicn ot. Realth care costs has
formed a recuzrent theme in recent legislation., Under X.8.A.
65-4915(a) (3)(8), 'the legislature has encsuraged the use of paer
review programs which serve te "eatablish and enforce guidelinas
designed to keep within reasen the cost o2 health care." Under
K.8.A. 65-4804, the construction of new health cara facilities is
zade dependent upon the certification of nesd, which nust taka inte

T

account cost containment, dafined as "lowering, or restricting tha

.
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increasa, of haalth care costs o the consuming public," MXaxizum
fae schadules for haealth cars sarvicss under the stats qukara
Compensaticn Act have been imposed which axe explicitly required to
"propots health cars cost containment and efficisncy.® X.8.A. 44-
510(a)(2). The lagislature has required that, pricr to the
conglderatisn of any legislation providing for mandatad health
Benafits, the party sponsoring such legislation must repert the
affact of its propcsals on the total costs of health cars. X.S8.A.
40—2249(1;),(5) . Finally, the legislatuxra has racently craatad tha
Xansas Commission on the Future of Health Cara, Inc. K.5.A. 74~
9401 a% seg. Ona of ;cha exprass purpedes of this corporation is
the formagicn of task forcas to study ways to contrel health caras
costs. X.S8.A. 74-9403(a) (8). ,
This public intarest has also bean reccgnized by the Xansas
Suprene daurt. wvhich racognized in Augueta that the Blue Cross
provider agreenant systam had been’ adaptad' cut of 2 conc?m for
"gpiraling hospital service costs®™ 230 Kan. at 1361, "The concsrn
ever skyrocketing health cars costs is raal and nationwida,* the
eceurt wroé: .in Augusta, concluding explicltly that the control of
those costs "is a.matter of vital public intersst." 230 xan; at
364-65, There is utterly no indication that this public intarest
nas ceased to exist. If anything, it is more acuts now than ever.
Courts have repeatadly found such provider agreements to be
important tools of the vital public pollcy of limiting the growtR
of haalth cars costs., Waghington Hospital Center, 758 F.Supp. at

754 (noting that it was "aasy to see how health costs!! ars

23
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restrained undar such a systam), In Qmmmm-mwx_

361 N.W.2d at 526, the Nebraska Supreme Court notad Blus Cres:
evidance that gych a nonassignment clause was a "valuable tool"
holdinq down hoapital costs, and concluded that the. poiicy
alleving such clausas "indicatas a far strenger public policy® ¢:
the genaralizaed suppozt for free uziqmbility.

TRe mare fact that thers is net axpress authority for eo
controls by mutusl insuranca cempanies should not be taksn as
si¢n that she nonassignment clausas in the Blue Cross policias .
hot fulfill a public policy rols., Thus, ths ecourt upheld the u
of such claugses in iciang-q ist a3 a raflaction ¢
tha general policy of restraining haalth cars costs ; aven théuc;
the coure acknevledgad that the statutory autharizati.cn oz ce:
contalament was much mors ganeral than that existing in KXansas :
the timg of Augusta, 361 N.W.24 3t 85§, The Delawars Suprer
Court resached the game result in Xent, though again noting that ¢»
policy favoring tha cost festraint was only gensral in natu:.:a. 44
A.24 at 1373, :

Pinally, it is {mportant £0 nots the contradiction underliyin

-the argument eof gt, Francis, St. Franeis AZguas ont the one han

that Blue Cross ig o longer entitled to the public polic
balancing performed in Auqugta since Blus Cross no lenger enjoy:
any epecial "mandata" for controlling health care costs unde:
Articls 18 of Chaptar 40. Yat, en the other hand, St. Francis alsc
argues that tha lagislatura's exprass decisien via Chapter 155 ¢

allow Blue Cross to continue the use of nonassignment eclausas is

24
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invalid because it is spa;:ial lagislation. Far from 802?1:‘1; G,
apacial legislation, Senats B3ill No. €€, in fact, serves ai a
centinuing exp:éuion of legislative concarn for the rising co‘nt (34
health cara in Xansas, That is, just as the provisions in article
18 wers taken in Augugta as evidence of legislative intant.ts
control costs, this is also the int;;zt o2 Senats Bill Xa. 66.

Thus, the policy of Zfrae asqiqnability is countsrbalaﬁccd by
fraeden of ¢entract., Nonagaignment clauzas, as used in the Bluae
Cross policias challanged hersin, ars valid and freely ‘mada
contracts, Moracver, the validity of such clauses is a:llo
supported by the compelling public policy of co.ntzcninq the growth
of health cara costs. This policy has baeen supported by heth the
stats lagislaturs ard the courts, It is also reflectad in Sanate
Bill No. 64 specifically. Thus, nonassignability is not a
viclaticn of publice policy. .

gt. Francis's claims fail on the marits, And thus its raquest
for injunctive relief alsc must fail, since a decision aqafnst it

on the merits necessarily raflects a datsrainatien that §t. francis

is not likely to win on the merits. Accordingly, the couxt finds
that it is unnecassary to address ST, Francias's motion for a

praliminary injunction.
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IT I8 ACCORDINGLY ORDERED this 3' or day of Deconber, 1992,
tnat dafendant Blue crosa's motion to dismiss (Dkt. No. 6) is

hezeby granted. ‘ |

. ‘ 6 ~
. , TATRICK ¥. KE "z'.!;!;::caz:ﬁ""’mmx"

!
|
!

26

a4 é




Blue Cross
Blue Shield

of Kansas

1133 S.W. TOPEKA BOULEVARD e TOPEKA, KANSAS 66629-0001 @ 913-291-8600

Thomas L. Miller
President and
Chief Executive Officer

TESTIMONY ON NON-ASSIGNMENT

February 15, 1993

Mr. Chairman and Members of the Financial Institutions and
Insurance Committee, I am Tom Miller, President and CEO of Blue
Cross and Blue Shield of Kansas. Thank you for providing me this
opportunity to make a few comments as an opponent of HB 2096.

In an attempt to hold medical costs to a lower increase per year,
Blue Cross and Blue Shield of Kansas offered a request for proposal
from the three largest hospitals in Wichita this last summer. We
intended to select two out of the three largest Wichita hospitals
as contracting hospitals. The reason we sought only two of the
three hospitals is because we were told by the hospitals that the
only way we could get a better price is if we could bring a greater
volume of patients to their hospital. The reason for going out for
this bid was to try to obtain discounts that would hold down the
rate increase that we must pass on to our insureds.

Unfortunately we received only one bid in response to our request
for proposal. This bid came from the Wesley Medical Center. I
should point out that this did result in our ability to reduce the
1993 rates for our insureds in Sedgwick county by 9% compared to
what they would have been without this process. This will result
in a savings of well over $13 million to our insureds statewide.

We recognize that Wesley, St. Joseph and St. Francis hospitals are
all excellent hospitals. We were very disappointed that St. Joseph
and St. Francis chose not to bid on our request for proposal. This
meant that our only alternatives were to either take the one
hospital bid or to continue to pay the hospitals at a much higher
level in 1993. IS
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Testimony on Non-Assignment Page 2

Underlying all of this activity was the fact that for the three
previous years 1989, 1990, and 1991 our payout to the Wichita
hospitals went up over 60% (more than 20% per year). During this
same period of time, our enrollment was basically static. I know
that some of the publicity coming out of Wichita says that our Blue
Cross and Blue Shield of Kansas Board only allowed about a 5%
increase in maximum allowable payments per year over this three
year period. What this publicity failed to say, is (1) many
Diagnosis Related Groups (DRG's), because of low frequency have no
set maximum allowable payment and (2) the charges and numbers of
out-patient services provided each year during this period of time
increased dramatically and these increases were not included as
part of the 5% allowance. The end result was over a 20% increase
in payout per year. These are large omissions which represent the
difference between the 5% maximum allowable payment increase per
year for some in-patient DRG's and the actual payout of over 20% a
year.

One of the criteria included in our request for proposal for the
hospitals was the anti-assignment provision. What this means is
that when an insured uses a hospital that is not contracting we
make payment directly to our insured rather than to the hospital.
This was one of the provisions contained in the request for
proposal that enabled us to receive such an attractive bid from the

Wesley Medical Center. We believe that the anti-assignment
provision is needed in order to contain costs. This provision has
resulted in lower prices for our insureds. Without the anti-

assignment provision in our contracts, there would be virtually no
reason for providers to contract with us since we would have to pay
our allowance to the provider direct. The providers would then be
free to balance bill our insureds instead of writing off balances.
I should point out that our participating providers have written
off over $50 million during 1992. This is a direct reduction in
the amount of money that we must pay on behalf of our insureds
resulting in lower rates charged.

//



Testimony on Non-Assignment Page 3

It seems that those providers who refused to participate in a
competitive bid process now want to stop our contractual right to
pay benefits directly to our insureds. It appears they want the
privileges of contracting with Blue Cross and Blue Shield of Kansas
but without the cost containment requirements.

Blue Cross and Blue Shield of Kansas has already spent thousands of
our insureds dollars defending a lawsuit that was brought on by St.
Francis Medical Center over this issue and a Federal Judge has
already ruled that Blue Cross and Blue Shield of Kansas has a
responsibility for cost containment on behalf of its insureds and
that the anti-assignment provision is in the best interest of the
people of Kansas. Now at least one provider who did not want to
contract with us wants a law passed that would be contradictory to
what a Federal Judge has already ruled.

Trying to get some control over health care costs is a national

issue and we are trying to engage in cost containment activities
that will slow the rate of inflation.

02/09/93
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INSUREDS ARE BENEFICIARIES OF
CONTRACTS BETWEEN BCBSK AND PROVIDERS

DIRECT PAYMENT
L R’
BCBSK CONTRACTING PROVIDER
A J
AGREEMENT TO TERMS

No Bilts for “Content of Service"
No Bills for Excessive Charges
No Bills for Unnecessary Services
No Biits For Same-Field Surgery
No Bills for Assistant Surgery
Claims Submitted for Insured

Lower Rates

INSURED

Bills for Excessive Charges

“Non As signment Bills for Unnecessary Services

Bills For Same-Field Surgery

Only Bargaining Toot
Dea); Wa:trg ?ﬁ':sge oot to Bills for Assistant Surgery
Bills for Content of Service (Unbundling)

NON-CONTRACTING PROVIDER
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JV Western

v
TESTIMONY ON KANSAS HOUSE BILL 2096 ‘N Resources
February 15, 1993

818 Kansas Avenue

Rep. Bill Bryant, Chair P.0. Box 889

Topeka, Kansas 66601
Phone (913) 575-6300

My name is Collier W.Case. I am Manager, Employee Benefits
for Western Resources. Western Resources is the largest electric

and gas utility in the state, employing over 4050 Kansans.

Western Resources self insures the health care coverages for
its active and many retired employees. As a business, and as a
regulated utility, we are quite concerned with the rising costs of
health care and legislation which inhibits initiatives to control

costs.

We believe that House Bill 2096 takes the teeth out of laws,
created by this legislature, which encouraged firms to set up
contractual arrangements with health care providers. These
contractual agreements may include discounts and scheduled write-
offs which hold down the cost of health care for people using those
providers and the companies and insurers who pay for many of those
costs. House Bill 2096 strikes out one of the strongest leverage
points in establishing these contractual arrangements, which is the
provision that allows direct payment only to contracting health
care providers. Without this provision, all providers, whether
they have agreed to contract or not, would derive the same payment

benefits from a timeliness and administrative cost standpoint. 1If

you could get paid just as easily and quickly as your competitor

] 7 ; /
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without reducing your price and varying your service, why would you
consider entering into a contract to do so? That is the essence of
House Bill 2096. By having this provision in our laws, it provides
a measure of incentive to the providers to enter into contracts and
thus have a leg up on their competitors from the standpoint of
faster reimbursement in exchange for their discounts and other
considerations. This is a necessary condition for groups to expend

the resources to establish contracting networks of providers.

As an employer who self insures its costs, we believe that
managed care and use of contracting networks is vital for holding
down the increases in health care costs. In our opinion, this
legislature should be supporting efforts by willing groups of
insurers and other health care networks to establish contracts with
providers and allow them to be rewarded for their willingness to
contract by the virtue of exclusive payment arrangements. House

Bill 2096 flies in the face of past, progressive efforts in this

area and sends the wrong message to the citizens, employers, health
care networks and providers of health care services in this state.
It says we are not supportive of health care cost containment and
the efforts and concerns of those who desire to see progress in
this area. In light of the nationwide, statewide and local call

for health care reform, this Bill should not be passed.

Thank you for your time to hear our position in this matter.



COMMISSIONERS:
\TE OF KANSAS Robert C. Harder, Che

Ron Todd
KANSAS STATE EMPLOYEES Susan M. Seltsam
HEALTH CARE COMMISSION Dave Charay,

Benefits Administralor

MEMORANDUM

TO: Members of the House Financial Institutions and Insurance
C

FROM: Dave Charay, Health Benefits Administrator

DATE: February 15, 1993

SUBJECT: Testimony on HB 2096

Mr. Chairman, members of the Committee, thank you for the oppor-
tunity to present testimony in opposition to HB 2096. My name is
Dave Charay. I am the Health Benefits Administrator for the Kansas
State Employees Health Care Program. On behalf of the Kansas State
Employees Health Care Commission, I am appearing today in opposi-
tion to HB 2096.

As introduced, HB 2096, would prohibit the non-assignability
clauses of health providers which allows the provider to include
provisions allowing for direct payment of benefits only to
contracting health care providers. The effect of this bill would
be that insurance carriers would have to pay hospital and physi-
cians charges directly to non-participating physicians and
hospitals. Passage of this bill would destroy the effectiveness
of health insurance providers to control hospital and physician
cost by taking their ability away to apply incentives or disincen-
tives for providers to participate or unattractive not to par-
ticipate.

Passage of this bill would make it difficult for Health Benefits
Administration to negotiate health insurance contracts with health
insurance providers that could have effective managed care
arrangements with their physicians since the providers would have
no leverage to apply incentives or disincentives for physicians and
hospitals to participate in their network. Blue Cross and Blue
Shield of Kansas (BC/BS), the State's health care provider for the
past ten years would most likely have to increase their premium
rates since BC/BS probably could not obtain the same physician and
hospital discounts it now receives from its participating pro-

viders. Also, the number of hospitals and physicians presently

participating in the State Blue Cross network would probably

decrease. AR
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Members of the House Financial Institutions and Insurance
HB 2096

February 15, 1993

Page Two

Passage of this bill could have a major financial impact on the
State's health plan. In 1991, claims utilization data indicates
BC/BS participating providers wrote off more than $10.8 million in
charges which exceeded BC/BS's allowances. In 1992, projected
claims utilization data indicates BC/BS participating providers
will write off at least $14.6 million.

The long range effect of this bill would be that the State of
Kansas as well as State employees would most likely be paying
higher premiums for health coverage. The inability by the State
of Kansas to implement managed care programs would cause the
State's health care cost to increase more rapidly than managed care
programs. The number of physicians and hospitals willing to
participate in managed care networks would decrease since insurance
providers would have no leverage to either encourage or discourage
them. The impact would be especially felt in smaller communities
where the absence of managed care networks would allow these
providers to charge fees higher than the allowable maximums.

Finally, passage of such a bill might not be a problem of managed
care plans in urbanized states. In these states, the managed care
plans can get providers to join the network by promising to direct
more patients to the providers. However, in many areas of Kansas
the insurer can not promise additional patients since there may
only be one hospital and even possibly, one physician or pharmacy
in the community. The only leverage BC/BS would have in such a
situation is to promise to pay participating providers directly
while paying benefits to plan members who use non-participating
providers. Eliminating  this option for BC/BS could cost Kansas
citizens higher health insurance premiums in the future; therefore,
we urge the committee to oppose HB 2096.

DC:bcl

cc: R. Harder
J. Rickerson
R. Roberts
S. Seltsam
R. Todd
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Qéﬁ%é;‘ HMO KANSAS, INC.
ﬁf’ ‘ﬁb

A Subsidiary of
Blue Cross and Blue Shield of Kansas, Inc.

SUMMARY OF CLAIM PROCESSED PHO0002165

P.O.BOX 110

THIS IS NOT A BILL
TOPEKA, KS Page #_ 01 OF 02
66601-0110
1 2 3 4 5 6 7 8 9 10 11 12 13 14 15
TYPE PLACE NON OTHER APPLIED MEMBERS YOUR . SEE DATE DATE
DATE OF N TOTAL on . . PROVIDER AMOUNT \
SERVICE Vet | semice | CraRces Semices | e DEOUCTIBLE consme | O WRITE OFF PAID gt rectito | paciesmen | PAIDTO
l I I [ I I T !
! ! ! ! ! I |
CLAIMY PRDCESSED FOR! - , : ! ! ! !
SERVICES PROVIDED BY HCA ! WESLEY |ME ! [ | !
| [ ] | | | |
01/07/95 | 6 |IP 867040 15h0 ' 5000 | 6500 3019k¢|  558576|s 01/19/93 |01/21/93 [PROVIDER
SERVICES PROVIDED BY ] ICHITA: l!l?AD GI gup } ; i I
01/06/93 |12 op 28h0 } | ! ! | shs 2205 s 01/18/93 01,2293 |PROVIDER
01/07/83 |12 7600 1 1 | »1 x 1125 6475 S 01/18/93 01/22/93 PROVIDER
SERVICES PROVIDED BY p}*AEBOS]ﬁN NEDIC}C\L ; } ; }
! I i 1 | | { |
01/12/95 | 7 |OFFICE 2090 I ! | l i 1000 1000] S 01/15/93 [01/21/95 [PROVIDER
01/12/93 6 |OFFICE 2500 { { 10p0 { 1000 | 1500 01/15/95 [01/21/93 |[PROVIDER
01/06/93 | 6 |OFFICE 2500 1 | 1000 | 100 I 1500 01/15/93 01/21/93 [PROVIDER
12/30/92 | 6 [OFFICE 2560 ! ! ! | ! 50 2450] s 01/15/93 [01/21/93 PROVIDER
SERVICHS PROVIDED BY EMER , SERV | [ | ,
| ! ! | | ! | ]
01/07/93 6 |1P 22950 { L * ! § 14495 8525 5 01/19/93 [01/22/93 |PROVIDER
SERVICHES PROVIDED BY WICHITA| RAD GkCUP ] ! | |
| I | | ] i ! | |
01/07,93 |12 |IP 760 § ‘ ' { | } 7450 01/18/93 [01/22/93 [PROVIDER
SERVICHS PROVIDED BY :HCA ([ ]}NESLE;\’ CAR i % { {
1 ! | ! ! ! ! |
! | | | ] ! ! !
! | 1 | ] ! | !
: i | [ I i | [ |
' | A : | :
KOTE S — YOUR |CONTRAGTING PR?VIDER HAS! AGREED TO!AGCEPT] OUR ALLOWED CHARGE! AND SHOULD NOT BILL! YBU FOR [THE AMOUNT IN COLUMN
10. IF THE FROVIDER BILLS YOU| FOR THE ANOUNT IN COLUMN (10|, PLEASEl CONTACT US. |
| ] | | | | |
! ! ] | | ! ! !
i | I | ] [ i | !
\ I | | ! | | | |
I ! I | | | [ !
! ! | [ ] ! | |
! i | | ] ! I |
! | ] 1 | | 1 |
| | | | I | | !
| | | | ! | | |
| | | | | | | |
] ! I ! | i | |
| ! I | ! | I |
I | 1 1 I | I |

I Type Service (column 2) Member Naii e ldentification #

1. Dental ’ 7. Prescription Drugs 12. Radiology Prof. Component STATE OF KS ACTIVE-CAP
2. Surgery 8. Durable Medical Equip. 13. Radiology Tech. Component Group Name Group #

oo 3. Maternity 9. Laboratory 14. Accident Hospital Services

NI A 4. Anesthesia 10. Laboratory Prof. 15. Other

A \%“ 5. Asst. Surgery Component 16. Plan 65 ' I ' =

6. Medical Care 11, Radiology : THIS IS NOT A BILL - PLEASE KEEP FOR INCOME TAX PURPOSES

2

~ TO REPORT SUSPECTED FRAUD CONTACT SPECIAL INVESTIGATIONS - 1-800-432-0216
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- ;‘5‘?? HMO KANSAS, INC.
% Blue Cross arf;i SBLlJUbCS ]g')(\jig{docf)f Kansas, Inc,
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SUMMARY OF CLAIM PROCESSED PH00002170

P.O. BOX 110 THIS IS NOT A BILL
TOPEKA, KS Page # 02 OF 02
66601-0110
1 2 3 4 5 6 7 8 9 10 11 12 13 14 15
TYPE | PLACE NON OTHER APPLIED MEMBERS YOUR SEE DATE DATE
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3. Maternity 9. Laboratory 14, Accident Hospital Services
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KANSAS ASSOCIATION OF REALTOR!

Executive Offices:
3644 S. W. Burlingame Road

REALTOR® Topeka, Kansas 66611

Telephone 913/267-3610

T0s THE HOUSE COMMERCIAL AND FINANCIAL INSTITUTIONS AND INSURANCE
COMMITTEE

FROM: JIM MAYER, EXECUTIVE VICE PRESIDENT

DATE: FEBRUARY 15, 1993

SUBJECT: HB 2096 - DIRECT PAYMENT OF BENEFITS TO CONTRACTING HEALTH CARE
PROVIDERS

Thank you for the opportunity to testify. On behalf of the Kansas
Association of REALTORS®, I appear today to oppose HB 2096.

Our association has between 1,500 and 2,000 members that are Blue Cross/
Blue Shield policy holders through the KAR group plan. We have an additional
one thousand or more that are policy holders of Blue Cross/Blue Shield through
individual and other group plans.

We oppose this bill for several reasons. Blue Cross/Blue Shield's ability
to refuse assignments of insurance unless they have contracted with the provider
has saved our members and many other citizens of Kansas hundreds of thousands of
dollars over the years.

Blue Cross/Blue Shield of Kansas' ability to negotiate the costs of health
care with providers has curtailed, somewhat, the outrageous cost of health care
to our members.

I personally can attest to the fact of such savings. I had a series of
major and expensive surgeries. Because the surgeon was a contract provider and
because the hospital was a contract provider:

1. I did not have to prove my financial ability to pay prior to entering
the hospital.

2. The provider write off amounted to several thousand dollars for which
the provider could not later bill me.

3. I did not have to fill out tons of paper work, pay up front and wait
for reimbursement from an insurance carrier.

4. The group did not have a major increase in policy premiums because of
prior negotiated contracts and provider write off by Blue Cross/Blue
Shield.

At this time the number one concern of this nation is providing affordable
health care for all ages of our citizens. The last thing we need are laws that
add another layer of costs for such care. g a2 77
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House Commercial and Financial Institutions
and Insurance Committee

February 15, 1993

Page 2.

If this bill should become law it would cost several thousand of our
members, including myself, thousands of dollars for increased insurance premiums
and additional health care costs, plus time and energy filling out the paper
work.

We would respectfully ask that you do not pass HB 2096 favorably. I thank
you for the opportunity to testify and I would stand for any questions.
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HOUSE FINANCE INSTITUTIONS AND
INSURANCE COMMITTEE

HOUSE BILL 2096 TESTIMONY

February 15, 1993
Jim Biltz
President and Chief Executive Officer

HCA Wesley Medical Center
Wichita, Kansas

On behalf of HCA Wesley Medical Center, I am speaking in opposition to House Bill
2096. The assignment issue is a cost containment provision which is of significant
importance to HCA Wesley Medical Center as it relates to our Blue Cross contract.
When we bid for the Blue Cross contract, the assignment provision was of significant
value to ensure patient volume. Our discount and the savings to the Blue Cross
patients are dependent upon Blue Cross's ability to retain the assignment provision.
Your passage of House Bill 2096 will create a barrier to the process of health care

cost containment and have a costly impact for Wichita and elsewhere in the State.
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PLUMBING AND PIPEFITTING INDUSTRY
HEALTH AND WELFARE FUND OF KANSAS

505 S. Broadway, Suite 117
Wichita, Kansas 67202-3922

Phone (316) 264-2339 JOE D, PUCCI, Administrator
Fax (316) 264-9245

February 15, 1993

Kansas House of Representatives
Commercial and Financial
Institutions and Insurance Committee

Re: HB 2096
Dear Committee Member:

| should begin by introducing myself and my organization. | am the Administrator of a "Taft-Hartley
Trust Fund". The Plumbing and Pipefitting Industry Health and Welfare Fund of Kansas provides
health care benefits for the members of the five Pipefitter Local Unions in the state of Kansas.
Currently the Plan has over 2,500 Participants. The Trust is governed by an equal number of
Management and Labor Trustees.

| am also a member of the Kansas Commission on the Future of Health Care (403 Commission).
Naturally, as a Fund Administrator and as a Commissioner, | am very concerned about cost
containment.

The Group | represent is self-funded, we do not pay premiums to an insurance company. The
claims of our _ members are paid from the contributions the Fund receives from 126 Kansas
Employers. Blue Cross Blue Shield of Kansas (BCBS) performs administrative services for our Group
and we utilize the BCBS Network of Providers. HB 2096 would remove one provision of the law
that my group relies on to achieve cost containment. Namely, the deletion of:

"The agreements issued by any corporation currently or previously organized under this act may
include provisions allowing for direct payment of benefits only to contracting health care providers."

| know its difficult to grasp how the removal of this language would harm us. Certainly the
concept of providing direct payment to all hospitals seems fair. To understand why we are
opposed to this change, you really must understand why we negotiate agreements with certain
hospitals. If an insurance company or a health plan approaches a hospital and asks for discounts,
they must be able to offer something in return. Usually, what we offer is a volume of patients and
direct payments to the hospital. These arrangements are very beneficial to our members because
a contracting hospital agrees to accept the allowable payment as payment in full. The hospital
cannot bill our members for charges in excess of what we have agreed to pay. Obviously, the
direct payment of benefits eliminates the hospitals credit risk.

If we can refuse assignment, a provider does have something to lose by not signing a contract.
By using the lever of assignment of benefits, BCBS has reduced the cost of care for my members.
The anti-assignment provision of the law is a fair negotiating tool. v
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Let’s get to the heart of this matter. HB 2096 is a direct result of judge Kelly’s decision that
Senate Bill 66 was not unconstitutional and was a cost containment measure. St. Francis Regional
Medical Center of Wichita made a business decision to not bid the new BCBS Contract. By their
own calculation, St. Francis stood to increase their net income by over 3 million dollars if they did

not sign a contract with BCBS.

Why? Because St. Francis would receive from BCBS more than they would normally receive from
their own PPO for the same services and they could then bill my members for any excess charges.
They could shift the cost of their discounts to us. In other words why buy the cow if the milks
free.

What they failed to consider was BCBS's utilization of the anti-assignment clause. Now they want
to change the rules!

St. Francis is owned by the same corporation that owns Preferred Health Care (PHC). PHC is a
Preferred Provider Organization (a PPO is a Network of Providers). What we’re really observing is
a war between BCBS and PHC over control of the Wichita Provider Network. If PHC successfully
drives BCBS out of Wichita, we will have a hospital negotiating with itself to set payment levels
for itself. That makes me very nervous.

So what portion of Senate Bill 66 does St. Francis find unpalatable? St. Francis objects to the
affirmed right of BCBS to refuse an assignment of benefits on our behalf.

The end result of HB 2096 will be higher premiums and higher costs. Who will pay these costs?
One way or another my members will. Either out of their own pockets or thru reduced wages
because of the increasing cost of providing them with health care.

Its important that you realize, | am not concerned about the well-being of BCBS or any other
insurance company. My bottom line is the members of our Group. If HB 2096 becomes law, the
legislature will be adding to the already overwhelming burden, health care costs have placed on the
Kansas consumer.

I thank you for your consideration.

Sincerely yours,

2 S e et
Joe D. Pucci
Administrator for the Trustees
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AIA Kansas

A Chapter of The American Institute of Architects

1993 Executive Committee

Steven A. Scannell, AIA
President e Topeka

John H. Brewer, AlIA
President-Elect e Wichita

Donnie D. Marrs, AlA
Secretary ° Salina

F. Lynn Walker, AlA
Treasurer e Wichita

Vincent Mancini, AIA
Director » Garden City

J. Samuel Frey, AIA
Director ¢ Wichita

David L. Schaecher, AIA
Director ¢ Lawrence

Gregory D. Sims, AIA
Director ¢ Topeka

Martin (Tony) Rangel
Director » Wichita

F. Gene Ernst, AIA
Director e Manhattan

Mark E. Franzen, AIA
Director e Topeka

Vernon E. Busse, AIA
Director ¢ Wichita

Peter Gierer, AIA
Past-President e Topeka

Eugene Kremer, FAIA
KSU Liaison  Manhatlan

René Diaz
KU Liaison ¢ Lawrence

Trudy Aron, Hon. AIA
Executive Director

Mr. Chairman and Members of the Committee:

I am Trudy Aron, Executive Director of the American Institute of
Architects in Kansas. Thank you for allowing me to testify in opposition to
HB 2096.

I am not an expert on insurance or health care costs nor are our members
experts in this area. But I know that health care costs continue to go up and our
insurance premiums continue to increase at annual rates significantly higher than
any other cost of doing business. Our members are small businesses, over 95% of
our members practice in firms with less than ten employees. Health insurance is
fast becoming a benefit some firms can no longer provide to their employees.

Just as businesses search out the most economical supplies and equipment,
insurance companies must be allowed, through contracts and assignment of
benefits, to search out those providers who offer the most economical yet
dependable medical services.

We believe passage of HB 2096 will continue to allow hospitals and other
health care providers to escalate their prices without establishing cost cutting
measures. We urge you to help consumers by opposing the passage of HB 2096.

I will be happy to answer any questions you may have.

SIS

700 SW Jackson, Suite 209
Topeka, Kansas 66603-3757

Telephone: 913-357-5308

Facsimile:
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Kansas Employer Coalition on Health, Inc.’
1271 S.W. Harrison e Topeka, Kansas 66612 o (913) 233-0351

Testimony to House Financial Institutions and Insurance Committee
on HB 2096

(Prohibits health insurers from making direct
payments only to contracting providers)

by James P. Schwartz Jr.
Consulting Director
February 15, 1993

I'am Jim Schwartz, consulting director for the Kansas Employer Coalition on Health. The
Coalition is 110 employers across Kansas who share concerns about the cost of health
care for our 350,000 Kansas employees and dependents.

Managed competition appears to be the approach this country will take to deal with the
soaring cost of health insurance. That approach involves contractual arrangements

between health plans, providers and patients, with incentives for efficiency by all three.

As managed care continues to evolve and competition heats up, a disturbing tendency has
emerged, not among contracting parties, but among non-contracting groups. The
tendency has been for those groups to seck legislation to diminish the difference between
contracting and not.

If managed competition is to have a chance of working, contracts must be allowed to
exercise their incentives. It may be that assignment of benefits is not the most effective or
user-friendly incentive for inducing efficient behavior, but if not, the market will tell soon
enough. We feel it’s important to allow health-insurance contracts to experiment and for

government to intercede only when patient health is clearly jeopardized.
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KANSAS
INSURANCE DEPARTMENT

420 S.W. 9th
Topeka 66612-1678 913-296-3071

1-800-432-2484 RON TODD
Consumer Assislance I
STATE OF KANSAS Division calls only Commissioner

MEMORANDUM

TO: The Honorable Richard L. Bond, Chair
Senate Committee on Financial Institutions and Insurance

FROM: Dick Brock, Administrative Assi j
Kansas Insurance Department

SUBJECT: 1991 Senate Bill No. 66

DATE: April 7, 1992

I'm not sure I know why Senate Bill 66 is in conference committee. I
assume it's because the technical amendment made by the House to reflect
current provisions of K.S.A. 40-2209 is so lengthy. In any event, the
fact it is in conference gives us the opportunity to suggest
consideration of two other amendments that would be helpful in clarifying
existing statutory provisions.

The first suggestion relates to the provisions of 1991 House Bill 2001
which requires Kansas Blue Cross and Blue Shield to convert to a mutual
insurance company by July 1, 1992. During legislative consideration of
this matter, it seemed to clearly be the legislative intent as well as
the intent of this Department and the organization directly affected that
such conversion should not require Kansas Blue Cross and Blue Shield to
change their operations or style of doing business. However, as we have
moved forward in the conversion process, we have encountered a
significant contractual matter that may be lost in the transition.

Specifically, the laws under which Blue Cross and Blue Shield plans were
organized and still operate contain spec1f1c and unique cost control
requirements to which Blue Cross and Blue Shiecld plans must adhere.

These requirements apply to both iInternal adminigtrative costs as well as
costs charged to the plans by participating hospitals and physiclans.
These provisions are particularly significant in view of Augusta Medical
Complex v. Blue Cross and Blue Shield of Kansas which held that, because
of these statutory cost control requirements, it is permissible for Blue
Cross and Blue Shield plans to refuse to pay subscriber benefits directly
to a nonparticipating (non-contracting) provider. This is a very
significant consideration because it is obvious that the sponsor of any
preferred provider or managed care arrangement must have some ability to
apply incentives or disincentives that both encourage consumers to
utilize the controlled cost environment and either make it attractive for
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The Honorable Richard L. Bond ' *
April 7, 1992
Page Two

providers to participate or unattractive if theyv do not do so. However,
these cost control requirements are not included in the statutes
governing mutual insurance companies. Therefore, there is a serious
question as to whether the case law established by the Augusta case would
still apply. To remove this question, I have attached a balloon
amendment to line 16, page 2 of the bill which I hope the conference
committee will consider.

The second suggestion involves a technical '"clean-up" of 1991 House Bill —-
2001, As you will recall, when the substantive provisions of this bill
were agreed to, it was amended to apply to all relevant insuring entities
in order to establish a level competitive environment. In doing so, all
subsections of K.S.A. 40-2209 were applied to health maintenance
organizations, This included 40-2209(D) which contains continuation and
converslon requirements to accommodate persons terminated from group
coverage. This creates a conflict because HMO's are subject to specific
conversion requirements that recognize the territorial restrictions which
are an integral part of the HMO structure. Therefore, to remove this
conflict, the attached balloon also includes an appropriate amendment
that would appear as a 'mew'" section 3 as well as the resultant changes
in the title and the repealer section,

DB :mmk

Attachment
cc: The Honorable Alicia Salisbury
The Honorable John Strick
The Honorable Larry Turnquist
The Honorable Galen Weiland
The Honorable Melvin Neufeld ¢
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- STATE OF KANSAS

DIVISION OF THE BUDGET

Room 152-E
State Capitol Building
Topeka, Kansas 66612-1504
(913) 296-2436

i M. Ti
FAX (913) 296-0231 GlormD‘I Timmer
irector

Joan Finney
Governor

February 12, 1993

The Honorable William Bryant, Chairperson
Committee on Financial Institutions and Insurance
Statehouse, Room 112-8S

Topeka, Kansas 66612

Dear Representative Bryant:

SUBJECT: Fiscal Note for HB 2096 by House Committee on
Financial Institutions and Insurance

In accordance with KSA 75-3715a, the following fiscal note
concerning HB 2096 is respectfully submitted to your committee.

HB 2096, as introduced, would delete language in the statute
that currently allows any corporation currently or previously
organized under KSA 40-19c06 to make direct payment of benefits
only to contracting health care providers. The bill would not
allow such corporations to refuse to pay the charges of health care
providers not under contract, meaning that direct payment of
benefits also would have to be made to non-contracting providers.

The only corporation affected by this bill is Blue Cross and Blue
Shield of Kansas.

HB 2096 would have a fiscal impact on state government, local
governments, and the private sector. Although information was
available only on the impact to the state and some 1local
governments, many private sector organizations are increasingly
using managed care contracts to provide health care to their
employees and would likely experience increased costs as a result
of HB 2096. Such cost increases would probably result in increases
in premiums paid by employees. The following fiscal note describes
the impact on state and local governments. p
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The Honorable William Bryant, Chairperson
February 12, 1993
Page 2

Impact on Health Insurance Costs for State Employees

The fiscal effect of HB 2096, as introduced, for FY 1994 would
increase expenditures from the State General Fund by approximately
$7.7 million and expenditures from all funding sources by
approximately $16.0 million above the amounts included in the FY
1994 Governor’s Budget Report. The effect in FY 1995 would be
approximately $8.6 million from the State General Fund and $18.0
million from all funding sources.

The above estimates are based on claims utilization data from
Blue Cross and Blue Shield of Kansas that indicate its
participating providers in 1992 wrote off approximately $14.6
million. In 1991, $10.8 million in charges which exceeded Blue
Cross’s allowances were written off. It is anticipated that with
the hospital contracts signed in Wichita, Blue Cross will increase
its claims utilization savings in 1993. HB 2096 would require that
amounts currently being written off would have to be paid, which
means that the State would have to pay more for its contract to
insure state employees.

The long range effect of this bill would be that the state as
well as individual employees would most likely have to pay higher
premiums for health coverage. The inability to implement managed
care programs could cause the State’s health care costs to increase
more rapidly than they already are. (Since 1990, the cost of
health insurance for state employees has risen an average of 12
percent each year.) The number of physicians and hospitals willing
to participate in managed care networks could decrease since
insurance providers would have no leverage to either encourage or
discourage them. The impact would be especially felt in smaller
communities where the absence of managed care networks would allow
these providers to charge fees higher than allowable maximums.

Impact on Local Units of Government

Because many local units of government contract with Blue
Cross and Blue Shield of Kansas for employee health care,
significant fiscal impact from HB 2096 is anticipated. Counties,
cities, and school districts across the state could experience
higher health care costs in the form of increased premiums and
copayments by employees. The following table shows a few of the
affected jurisdictions and the estimated annual increase in health
care costs expected from HB 2096.
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Table 1: Estimated Increase in Employee Health
Care Costs in FY 1994 Caused by HB 2096.

Jurisdiction Rate Amount
Sedgwick County 16.8% $876,264
Shawnee County 19.4 222,654
Saline County 14.6 84,006
City of Wichita 16.6 812,712
City of Topeka 19.6 748,209
City of Salina 12.7 111,945
City of Lawrence 9.3 126,996
USD 501 - Topeka 17.1 642,282
USD 259 - Wichita 15.9 2,433,321
USD 497 - Lawrence 5.8 117,389
USD 253 - Emporia 9.1 44,771

The above jurisdictions are examples of some of the local
units of government that could experience a fiscal impact from HB
2096. The amounts are estimates compiled by the Division of the
Budget based on data from 1991 and 1992 provided by Blue Cross.

Impact on State Premium Tax Revenue

The bill would likely increase the cost of health insurance
provided by Blue Cross to many of its 670,000 clients in Kansas.
Any increase in rates would likely increase the amount of premium
tax collected and deposited into the State General Fund.
Unfortunately, no reliable method exists for determining the amount
of any such increase in state premium tax collections.

Impact on State Operating Budgets

HB 2096 would require Blue Cross and Blue Shield of Kansas to
file revised policy forms and possibly rates with the Insurance
Department to reflect the acceptance of an assignment of benefits.
This additional workload would be absorbed by existing personnel
and would not otherwise affect the department’s operating budget.

In addition, no impact is anticipated on the operating budget of
the Health Benefits Administration.

Sincerely,
N —
C@AXbu —’yqq' _}bﬁwnix__

Gloria M. Timmer
Director of the Budget

cc: Dave Charay, Health Care Commission
Dick Brock, Insurance Department
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