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MINUTES OF THE HOUSE COMMITTEE ON JUDICIARY

The meeting was called to order by Chairman, Representative Michael R. O’ Neal at 3:30 p.m. on
February 11, 1993 in room 313-S of the Statehouse.

All members were present except:

Representative Tom Bradley - Excused
Representative Clyde Graeber - Excused

Committee staff present:

Jerry Donaldson, Legislative Research
Jill Wolters, Revisor of Statutes
Cindy Wulfkuhle, Committee Secretary

Conferees appearing before the Committee:

Gienn Smith, Chief, Natural Gas Operations and Rates

Eva Powers, MCl Telecommunications Corporation

Jim Ludwig, Western Resources

Larissa Johns, Director, Customer & Support Service, Kansas Public Service
Mike Reecht, Director of State Government Affairs, AT&T

Bob Totten, Public Affairs Director, Kansas Contractors Association
Dawn Nonhof, One Call System

Louis Stroup, Director, Kansas Municipal Utilities

Rob Hodges, President, Kansas Telecommunications Association
Steve Area, Southwestern Bell Telephone Company

Hugh Taylor, Manager, Board of Public Utilities

William Pauzauskie, Kansas Trial Lawyers Association

Ed Schaub, Western Resources

Whitney Damron, Kansas City Power & Light Company

Ralph Skoog, Kansas Cable

Anne Smith, Kansas Association of Counties

Representative Carmody appeared before the committee with two bill requests. The first would
provide that personal injury awards would be exempt under the bankruptcy law.

Representative Carmody made a motion 1o introduce this as a committee bill. Representative
Mays seconded the motion. The motion carried.

The second request deals with the Victim’s Rights Amendment that was adopted last year. This
request would amend K.S.A. 74-7333 to clarify that the definition of crime would not include
violations of local ordinances.

Representative Carmody made a motion to introduce this as a committee bill. Representative
Macy seconded the motion. The motion carried.

Hearings on HB 20%/ were opened dealing with the Kansas Underground Utility Damage
Prevention Act.

Glenn Smith, Chief, Natural Gas Operations and Rates, Kansas Corporation Commission,
appeared before the committee as a proponent of the bill. They also requested an amendment ©
the bill that would strike on page 2, lines 30 to 32, and replacing the language with “Tolerance
zone” means the area within 24 inches of the outside dimensions in all horizontal directions . of
an underground facility. (Attachment #1)

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for editing

or corrections. Page 1
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Eva Powers, MCI Telecommunications Corporation, appeared before the committee as a
proponent of the bill. MCI requested an amendment to the bill that only one notification center
be established. They also recommended a 24 inch horizontal tolerance zone to ensure an
adequate safety margin. (Attachment #2)

Jim Ludwig, Western Resources, appeared before the committee as a proponent of the bill. They
also requested that the horizontal tolerance zone be expanded from 12 to 24 inches. Another
amendment request would strike the seven day period operators are responsible for maintaining
tolerance zone identifiers in Section 6(b) on page 3, lines 33 to 36. (Attachment #3)

Larissa Johns, Director, Customer & Support Service, Kansas Public Service, appeared before
the committee in support of the bill. She stated that their primary concern is safety.
(Attachment #4)

Mike Reecht, Director of State Government Affairs, AT&T, appeared before the committee as a
proponent of the bill. They support the concept of the mandatory “One Call” legislation. They
also concur with the amendment changing the horizontal tolerance zone from 12 to 24 inches.
(Attachment #5)

Bob Totten, Public Affairs Director, Kansas Contractors Association, appeared before the
committee as a proponent of the bill. They requested two amendments to the bill. The first would
change the notice from “at least 3 days and not more than 10” to “at least 2 days and a
maximum of 10”. The second would provide for a single “One Call System” center. (Attachment

#6)

Dawn Nonhof, One Call System, Inc., a non-profit organization, appeared before the committee
as a proponent of the bill. They believe that this bill does an important thing...it saves peoples
lives. One Call recommends that the bill provide for a single center. They would also like to see
mandatory membership. (Attachment #7)

Louis Stroup, Director, Kansas Municipal Utilities, appeared before the committee in support of
the One Call System but could not support HB 2041 without the amendments they requested. The
first is changing the horizontal tolerance zone from 12 to 24 inches and the second is a single
One Call System. (Attachment #8)

Rob Hodges, President, Kansas Telecommunications Association, appeared before the committee
as a proponent of the bill. They also support changing the horizontal tolerance zone from 12 to
24 inches. (Attachment #9)

Steve Area, Southwestern Bell Telephone Company, appeared in support of the bill. They
believe that HB 2041 will help ensure the safety of the public by requiring excavators to call
before they dig. (Attachment #10)

Hugh Taylor, Manager, Board of Public Utilities, appeared before the committee in support of
the bill. They also support changing the horizontal tolerance zone from 12 to 24 inches and the
placement of markers at least 3 day ahead of planned excavation instead of 7 days. They believe
that the One Call System should be voluntary and therefore request that Section 11 be
eliminated. He quoted figures as to how much he estimates his company would have to spend t©
comply with mandatory membership in the system. (Attachment #11)

William Pauzauskie, Kansas Trial Lawyers Association, appeared before the committee as an
opponent to several sections of the bill. They would like to see some of the provisions in the
Overhead Power Line Safety Act in this bill. (Attachment #12)

Janet Stubbs, Home Builders Association of Kansas, appeared before the committee as an
opponent to portions of the bill. They support mandatory membership and want 12 inch
horizontal tolerance zone. They also have concerns about the notice requirement. (Attachment

#13)
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February 11, 1993.

The following conferees did not personally appear before the committee. They are opponents ©
the bill and requested that their testimony be included in the minutes: Ronald Goold, Chief
Engineer, Water District No. 1, Johnson County; Rawlins County Commissioners; Cheyenne
County Commissioners; Thomas County Commissioners. (Attachment #14)

Hearings on HB 2041 were closed.
Hearings on HB 2410 were opened enacting the Overhead Power Line Accident Prevention Act.

Ed Schaub, Western Resources, appeared before the committee in support of the bill. He gave a
brief summary of what the bill proposes. The committee was reminded that the need for the bill
was the technical defect that occurred when the bill was originally signed into law by the
Governor. (Attachment #15)

Louis Stroup, Director, Kansas Municipal Utilities, appeared before the committee in support of
the bill.

Whitney Damron, Kansas City Power & Light Company, appeared before the committee as a
proponent of the bill. They also requested two amendments in Section 4(b) on page two of the
bill. The first would add that public utilities not be required to provide temporary clearances
or safety until payment of the cost has been made. The second would be to change “three” to
“seven” in line 31 and delete “...such notification....of section 4” and replace the language with
“payment has been made.” (Attachment #16)

Ralph Skoog, Kansas Cable, appeared before the committee in support of the bill.

Anne Smith, Kansas Association of Counties, appeared before the committee neither as a
proponent nor opponent to the bill. The Association of Counties has some concern with several
sections of the bill, including, primarily, the requirement of taxing unit having to pay ©
relocate lines. (Attachment #17)

William Pauzauskie, Kansas Trial Lawyers Association, did not appear before the committee. He
is an opponent to the bill and requested that his testimony be included in the minutes.
(Attachment #18)

Hearings on HB 2410 were closed.

Representative Wells made a motion to approve the Committee minutes from February 1, 2, 3,
& 4. Representative Mays seconded the motion. The motion carried.

The Committee adjourned at 5:15 p.m. The next Committee meeting is February 15, 1993 at
3:30 p.m. in room 313-S. |
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House Committee on Judiciary
February 11, 1993
Testimony of
Glenn D. Smith
Chief, Natural Gas Operations and Rates
Kansas Corporation Commission

The Kansas Corporation Commission (KCC) appreciates the
opportunity to testify before the Judiciary Committee in support
of HB 2041.

Preventing damage to underground facilities is the subject of
considerable legislation. Currently about 40 states have
mandatory one call legislation, with Missouri being the most
recent addition. The primary impetus for this legislation are
“incidents” caused by “third party” hits on pipelines transporting
natural gas or natural gas liguids, such as propane oOr butane.
Annually, due to third party hits there are more than 100
incidents. An incident is the unplanned escape of gas that
results in death or hospitalization of an individual, or that
results in property damage of more than $50,000. In the two most
recent years for which national statistics are available there
were 22 deaths, 105 persons injured, and approximately $29 million
of property damage. As depressing as those figures are they
represent a significant improvement over the late 1870’s, prior to
the initiation of mandatory damage prevention systems. The years
1975-79 averaged 1100 incidents and 36 deaths annually.

The reductiop in losses in states with mandatory sysfems, in
response to federal réquirementé, has been ih excess of 70%.

Kansas has experienced some reduction due to the voluntary system

HOUSE JUDICIARY
Attachment #1
02-11-93



operated here, but there remain some operators of underground
facilities that have not joined, and too frequently there are
excavators that do not utilize thé location service prior to
excavation. To date there have been no fatalities to report in
Kansas, but relying on luck for public safety has proven risky
elsewhere.

Federal regulations (Title 49 Part 198) mandate that States
implement a mandatory damage prevention (one call) pProgram by the
end of CY 1993, or risk losing a portion of the pipeline safety
program grant funds in CY 1994. The components of HB 2041 satisfy
the federal requirements. Kansas is complying with the federal
requirements in other parts of the pipeline safety regulations.

The provisions of HB 2041 may be summarized as requiring the

following:

1. Establishment of a notification center.

2. Operators of underground facilities to become members of
notification center.

3. Excavators to provide 3 day notice of intent to
excavate.

4. Operators to locate and mark noticed area prior to
planned excavation.

5. Notice of emergency excavation to be given as soon as

possible.

Additionally HB 2041 provides phat:

1. Rebuttable‘pfeéumption e#ists that excavator was
negligent for failing to give or abide by notice.

2. Rebuttable presumption does not apply if operator fails

Attachment #1 —- 2
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to participate in notification center.

3. Excavator not responsible for damage if operator fails

to properly mark location.

4. Civil penalties and injunctive relief are provided.

5. Enforcement by KCC.

The Bill, as written by the Revisor’s Office, is not as the
Corporation Commission introduced it to the House Energy and
Natural Resources Committee. The Revisor’s Office picked up
amendatory language from SB 678 as it was amended by the Senate
during the 1992 Legislature. On advice from the Revisor, they
recommended a balloon correction to remedy the problem. The
correction being made deals with the definition of the tolerance
zone.

I have attached a technical correction to remedy a
typographical mistake that crept in during preparation.

Finally, It is hoped that this damage prevention program will
receive positive endorsement from this committee, and‘the house,
so that this program can be fully implemented and thereby avoid
future injuries and accidents. May we move forward by learning

from the hard lessons of our neighbor.

Attachment $#l— -3
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Session of 1993

HOUSE BILL No. 2041

By Committce on Energy and Natural Resources

1-14

AN ACT enacting the Kansas underground utility damage prevention
act; concerning prevention of damage to certain underground util-
ity facilities.

Be it enacted by the Legislature of the State of Kansas:

Section 1. This act shall be known and may be cited as the
Kansas underground utility damage prevention act.

Sec. 2. As used in this act:

(a) “Damage” means any impact or contact with an underground
facility, its appurtenances or its protective coating, or any weakening
of the support for the facility or protective housing which requires
repair.

(b) “Emergency” means any condition constituting a clear and
present danger to life, health or property, or a customer service
outage.

(c) “Excavation” means any operation in which earth, rock or
other material on or below the ground is moved or otherwise dis-
placed by any means, except tilling the soil, or railroad or road and
ditch maintenance that does not change the existing railroad grade,
road grade and/or ditch flowline, or operations related to exploration
and drilling of crude oil or natural gas, or both.

(d) “Excavator” means any person who engages directly in ex-
cavation activities within the state of Kansas.

(e) “Facility” means any underground line, system or structure
used for producing, gathering, storing, conveying, transmitting or
distributing gas, electricity, communication, petroleum, petroleum
products or hazardous liquids.

(h “Marking” means the use of stakes, paint or other clearly
identifiable materials to show the field location of underground fa-
cilities, in accordance with the resolution adopted August, 1984, by
the utility location coordination council of the American public work
association.

(g) “Notification center’ means a center operated by an organi-
zation which has a minimum of five underground operators partic-
ipating and has as one of its purposes to receive notification of
planned excavation in a specified area from excavators and to dis-

4
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seminate such notification of planned excavation to operators who
are members and participants.

(h) “Operator” means any person who owns or operates an un-
derground facility, except for any person who is the owner of real
property wherein is located underground facilities for the purpose
of furnishing services or materials only to such person or occupants
of such property. -

(i) “Preengineered project” means a public project or a project
which is approved by a public agency wherein the public agency
:responsible for the project, as part of its engineering and contract
‘procedures, holds a meeting prior to the commencement of any
construction work on such project in which all persons, determined
by the public agency to have underground facilities located within
the construction area of the project, are invited to attend and given
an opportunity to verify or inform the public agency of the location
of their underground facilities, if any, within the construction area
and where the location of all known and underground facilities are
duly located or noted on the engineering drawing as specifications
for the project.

(i) “Permitted. project” means a project where a permit for the
work to be performed must be issued by a state or federal agency
and, as a prerequisite to recciving such permit, the applicant must
locate all underground facilitics in the area of the work and in the
vicinity of the excavation and notify each owner of such underground

' facilities. .

(k) “Person” means any individual, partnership, corporation, as-

" sociation, franchise holder, state, city, county or any governmental

subdivision or instrumentality of a state and its employees, agents
or legal representatives.
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(m) “Working day” means every day, except Saturday, Sunday
or a legally proclaimed local, state or federal holiday.

Sec. 3. An excavator shall not engage in excavation near the
location of any underground facility without first having ascertained,
in the manner prescribed in this act, a location of all underground
facilities in the proposed area of the excavation.

‘ec. 4. (a) An excavator shall serve notice of intent of excavation
ieast three full working days, but not more than 10 working days
before commencing the excavation activity, on each operator having

underground facilities located in the proposed area of excavation.
AN Al cntina AF inbant oF avanostice chall contain the naman

C——-—

() “Tolerance zone” means the area within 24 inches of the
| outside dimensions in all horizontal directions of an
underground facility.
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address and telephone number of the person filing the notice of
intent, the name of the excavator, the date the excavation activity
is to commence and the type of excavation being planned. The notice

. shall also contain the specific location of the excavation if it is to

take place within the boundaries of a city or the specific quarter
sections if outside the boundaries of any city.

(c) The provisions of this section shall not apply to a preengi-
neered project or a permitted project, except that the excavators
shall be required to give notification in accordance with this section
prior to starting such project.

“ec. 5. (a) This act recognizes the value of and encourages and
» .norizes the establishment of notification centers. Each operator
who has an underground facility shall become a member of a no-
tification center. o

(b) Upon the establishment of a notification center in compliance
with this act, notification, as required by section 4, to operators who
are members of the notification center shall be given by notifying
the notification center by telephone at the toll free number. The
content of such notification shall be as required by section 4.

(¢) Each operator who has an underground facility within the
defined geographical boundary of a notification center shall be af-
forded the opportunity to become a member of the notification center
on the same terms as the original members.

(d) A suitable record shall be maintained by notification centers
to document the receipt of notices from excavators as required by
this act. .

“Sec. 6. (a) An operator served with notice shall, in advance of
uie proposed excavation, unless otherwise agreed between the par-
ties, inform the excavator of the tolerance zone of the underground
facilities of the operator in the area of the planned excavation by
marking, flagging or other acceptable method no sooner than two
working days prior to planned excavation.

(b) An operator is responsible for maintaining the identification
of the tolerance zone by marking, flags, or other locating identifiers
for seven working days. An excavator is required to serve notice of
excavation after that time if location is required.

(¢) If the operator notifies the excavator that it has no under-
ground facilities in the area of the planned excavation, fails to respond
or improperly marks the tolerance zone for the facilities, the exca-
' nay proceed and shall not be liable for any direct or indirect
¢« es resulting from contact with the operator’s facilities, except
that nothing in this act shall be construed to hold any excavator
harmless from liability in those cases of gross negligence or willful

6
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~ud wanton conduct.

Sec. 7. In the case of an emergency which involves danger to
life, health or property or which requires immediate correction in
order to continue the operation of an industrial plant or to assure
the continuity of public utility service, excavation, maintenance or
repairs may be made without using explosives, if notice and advice
thereof, whether in writing or otherwise are given to the operator
or notification center as soon as reasonably possible.

Sec. 8. This act shall not be construed to authorize, affect or
impair local ordinances, resolutions or other provisions of law con-
cerning excavating or tunneling in a public strect or highway or
private or public easement.

Sec. 9. Upon receiving information as provided in section 6, an

excavator shall exercise -such reasonable care as may be necessary

for the protection of any underground facility in and near the con-
struction area when working in close proximity to any such under-
ground facility.

Sec. 10. When any contact with or damage to any underground
facility occurs, the operator shall be informed immediately by the
excavator. Upon receiving such notice, the operator shall immedi-
ately dispatch personnel to the location to provide necessary tem-
porary or permanent repair of the damage. If a serious electrical
short is occurring or dangerous gases or fluids are escaping from a
broken line, the excavator shall immediately inform emergency
personnel.

Sec. 11. (a) In a civil action in a court of this state when it is
shown by competent evidence that damage to the underground fa-
cilities of an operator resulted from excavation activities and that the

i excavator responsible for giving notice of intent to excavate failed to
30

give such notice, or excavation occurred outside the notice and
marked area, there shall be a rebuttable presumption that the ex-
cavator was negligent for failing to give such notice or abide by the
notice given.

(b) The provisions of subsection (a) shall not apply if the operator

‘whose underground facilities are damaged fails to participate in a

notification center.

(©) In no event shall the excavator be responsible for any damage
to underground facilities if such damage was caused by the failure
of the operator to correctly and properly mark the location of the
tolerance zone of the damaged facility.

Sec. 12. Any person to whom this act applies, who violates any

the provisions contained in this act, shall be subject to civil
_enalties and injunctive relief as set out in K.S.A. 66-1,151, and
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amendments thereto.

Sec. 13. This act shall be administered and enforced by the state
corporation commission of the state of Kansas.

Sec.. 14. If any provision of this act or the application thereof to
any person or circumstance is held invalid, the remainder of the act
and the application of such provision to other persons or circum-
stances shall not be affected thereby.

Sec. 15. This act shall take effect and be in force from and after
its publication in the statute book.



MCI Telecommunications
Corporation

BEFORE THE HOUSE JUDICIARY COMMITTEE
February 11, 1993

RE: House Bill No. 2041, The Kansas Underground
Utility Damage Prevention Act

I am Eva Powers appearing for MCI Telecommunications
Corporation. MCI's Governmental Affairs Regional Manager, Leann
Chilton, regrets that she is unable to appear today.

MCI has supported Call Before You Dig proposals in all
jurisdictions where this issue has been introduced and is pleased
to have this opportunity to express its support for House Bill
2041.

MCI has a large investment in underground facilities. Tt
therefore has a great interest in all measures that minimize the
chance that these facilities are cut and the service disruptions
which may result from a cut. MCI has an equal interest in ensuring
that when it as an excavator places facilities, it does not cut the
facilities of other utilities.

House Bill 2041 proposes the establishment of notification
centers. MCI recommends that only one notification center serving
the entire state be established. This center should be available
24 hours a day., 7 days a week, and should be reachable by one told
free 800 number in order to best achieve the goal of this proposed
legislation.

MCI believes it is in the public interest to require all
operators with underground facilities to be members of the center
in order to protect the public from service disruptions and
potential hazards which may result especially from cutting of oil
and gas facilities.

Sec. 2(1) establishes a tolerance zone of 12 inches in all
horizontal directions. MCI recommends a 24 inch horizontal
tolerance zone to ensure an adequate safety margin.

The potential for damage to underground facilities is very
real, as is the potential liability arising from such damage. The
enactment of Call Before You Dig legislation decreases the risk of
damage and liability. MCI urges this committee to consider its
suggested amendments and to recommend the bill favorably. MCI
would be pleased to work with the committee and any parties who may
have concerns regarding this bill so that a sensible statute, fair
to both excavators and operators may be enacted.

Thank you for your time and attention.

HOUSE JUDICIARY
Attachment #2
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TESTIMONY BEFORE THE
HOUSE JUDICIARY COMMITTEE
by

Jim Ludwig
Western Resources

February 11, 1993

Chairman O’Neal and members of the Committee:

We support the efforts of the Kansas Corporation Commission to enact HB 2041. A
mandatory excavation notification (One-Call) law will reduce third party damage to our
natural gas lines and underground electric lines. It will also enhance public safety. Many
of you already know that we have supported similar legislation since at least 1985.

We agree with the Commission that the horizontal tolerance zone [cf. Sec. 2()] should
be expanded from 12 to 24 inches. Twelve inches is too narrow a tolerance zone, given
the way we bury the newer plastic pipe. This plastic pipe comes from its manufacturers
in coils and is best installed by uncoiling it into a trench in a slightly wavy or serpentine
fashion. Drawing such piping taut reduces its ability to adjust to subsoil shifting. A 12
inch tolerance zone for plastic pipe would have to be a wavy line - and that would tax the
skills of the most experienced back-hoe operator. Twenty-four inches is a broad enough
tolerance for us to draw a straight line for excavators.

We also request an amendment to Section 6(b) on page 3, lines 33-36. We would strike
the seven day period operators are responsible for maintaining tolerance zone identifiers
and make excavators responsible for the identifiers once operators have marked them.
Excavators know when they will begin excavation; operators do not. Western Resources
received some 175,000 locate requests in 1992. Our operating personnel estimate that
re-checking tolerance zone identification each day for up to seven working days could
cost as much as $2.8 million a year. We acknowledge, however, that excavators will have
difficulties if they arrive at their digging site and markings have been altered or removed.
If an excavator notifies One-Call that markings have been removed or altered, we have
added a provision to the section that requires operators to re-identify the tolerance zone
within a working day. We will normally re-identify markers that same day, unless we are
notified near the close of the business day. Our amendment is attached.

We support HB 2041, and ask the committee to adopt our amendment and the
Commission’s and recommend HB 2041 favorably for passage.

HOUSE JUDICIARY
Attachment #3
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2-11-93 AMENDMENT TO KANSAS H.B. 2041

Amend sec. 6(b) as follows:

An operator is responsible for ~-mainteining—the~identification of — —
jdentifving the tolerance zone by marking, flags or other locating
identifiers, —~ for—seven working-—days-— and the excavator is
responsible for maintaining the identifiers. Following the initial
identification of the tolerance zone by the operator, if the
excavator notifies the notification center that the identifiers
have been improperly removed or altered, the operator shall make
every reasonable effort to re-identify the tolerance zone within
one working day after the operator receives actual notice. —An—
-—«excavaﬁer—és—requi;ed—%e~sefve—ﬁetiee~of—exeava%iewkéaﬁxﬁrfkﬁﬂaééﬁmr—~

— _if loecatiemris—required—
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HOUSE JUDICIARY COMMITTEE
KANSAS LEGISLATURE
February 11, 1993
" TESTIMONY OF LARISSA JOHNS
DIRECTOR, CUSTOMER & SUPPORT SERVICES
KANSAS PUBLIC SERVICE

Chairman O’Neal, Members of the House Judiciary
Committee, my name is Larissa Johns. T am Director,
customer & Support Services for Kansas Public Service (KPS)
in Lawrence, Kansas. The testimony I am providing today
reflects .our company’s position, as well as those of our
sister divisions in Kansas, Peoples Natural Gas & WestPlains
Energy. Our companies provide electric and gas service to
124,000 customers in Kansas.

I am testifying in support of HB 2041.

The safety and integrity of our distribution and
transmission systems are of the highest priority. However,
the integrity of these systems is violated each time an
excavator hits a line. Our companies are members of the
Kansas One Call System so that we can provide line locations
and avoid such incidents. Unfortunately, excavators don’t
always call for location markings.

Line repair is expensive and damages are difficult to
collect. Costs not recovered due to line hits will
eventually be borne by ratepayers.

Although line repair expense is a problem, our primary
concern is safety. Someday an excavator is“going to hit a
line that results in extensive property damage and/or

serious injuries or death. This legislation mandates prior
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notification of excavating activity, as well as providing
civil penalties and injunctive relief for violation of the
act. o

We believe there should be one state-wide notification
center.

This is a very important piece of legislation and we

encourage your support of HB 2041.
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Mike Reecht Capito! Tower

State Director 400 SW 8th Street, Suite 301
Government Affairs Topeka, KS 66603
Kansas Phone (913) 232-2128

TESTIMONY OF BEHALF OF ATS&T
BEFORE THE HOUSE JUDICIARY COMMITTEE
MIKE REECHT
HB 2041
FEBRUARY 11, 1993

Mr. Chairman:

My name is Mike Reecht. I am Director-State Government
Affairs for AT&T in Kansas. I appreciate the
opportunity to appear before you and your committee
today.

AT&T supports the concept of the mandatory "One Call"”
legislation contained in HB 2041. AT&T has
approximately 800 miles of fiber and copper cable
buried across the state of Kansas. It 1is imperative,
in order to provide continual, uninterrupted long
distance service to which Kansans are accustomed, that
Kansas support a mandatory, statewide notification
center. The center should have the ability to handle
emergency requests to locate underground facilities on
a 24 hour a day/7 days a week basis.

Further, AT&T concurs with the amendment that was
offered by the Kansas Corporation Commission which
changes the horizontal tolerance zone from 12 to 24
inches, and deletes the reference to a 24 inch vertical
direction.

In summary, AT&T requests your support of this
important legislation that will help ensure the
reliability of quality telecommunications service that
is essential to all Kansans.
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THE KANSAS CONTRACTORS ASSOCIATION, INC.

1923 - 1993

/70

YEARS OF
EXCELLENCE

316 SW 33RD ST PO BOX 5061
TOPEKA KS 66605-0061

PHONE (913) 266-4152
FAX (913) 266-6191
TESTIMONY
BY THE KANSAS CONTRACTORS ASSOCIATION
BEFORE THE HOUSE JUDICIARY COMMITTEE
REGARDING

HOUSE BILL 2041

Mr. Chairman, and members of the House Judiciary Committee,
I want to thank you for allowing me the opportunity to appear
before you this afternoon to discuss underground utility damage
prevention.

My name is Bob Totten, I am the Public Affairs Director for
the Kansas Contractors Association. Our association represents
more than 330 heavy, highway, and municipal utility contractor
and association member firms in the Kansas construction industry.

I am here today to support House Bill 2041 with some very,
very minor changes. There have been numerous attempts to
establish a public policy to avoid damage to underground utility
facilities. The measure before you today is one of the best we
have seen. It incorporates many of the concerns we have had in
the past and there are some very few changes we would like to

see.

HOUSE JUDICIARY
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Page Two

Testimony

by The Kansas Contractors Association
Before the House Judiciary Committee on
House Bill 2041

In the measure before you on page two, line 39, it seeks a
notice of at least 3 days and not more than 10. Our contractors
are seldom able to predict 3 days in advance where they are going
to be or what they are going to work on. We would like this
measure to be amended to require at least two days notice and
a maximum of ten. With the weather the way it is in Kansas, we
are seldom able to determine for sure where we will be working in
three days and we would like that to see that reduced.

In addition, we would like to see a "one call system”
implemented in the state as a means of avoiding damage to
underground facilities. By one call, we mean a system where an
individual or a contractor would make only one call to a central
number to determine the number of operators in a certain location
with underground facilities.

As it is now written, we are concerned that the provisions
of this measure may regquire several notification centers around
the state and we would be required to carry a group of phone
numbers to determine who to call first when we want to dig. One
central number would make it easier and more practical to have

instead of several numbers in the state as a whole.
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Testimony

by The Kansas Contractors Association
Before the House Judiciary Committee on
House Bill 2041

Otherwise, we are guite pleased to see House Bill 2041
require that all operators who have an underground facility
become members of the notification system. Until we have
everyone involved signed up, it will still be a problem in
determining who should be notified.

I thank you for your attention to these minor concerns and I

stand ready for questions on this matter.

2/5/93
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SYSTEM, INC.

800-344-7233 687-2470 (316) 687-3753
(DIG-SAFE) LOCAL WICHITA FAX
TESTIMONY ON BEHALF OF KANSAS ONE-CALL SYSTEM, INC.
BEFORE THE 1993 HOUSE JUDICIARY COMMITTEE
DAWN NONHOF
FEBRUARY 11, 1993

Good afternoon. My name is Dawn Nonhof and I'm the General
Manager of Kansas One-Call System, Inc. 1I'd like to take a few
minutes to speak in favor of passage of House Bill 2041.

I've been involved in underground damage prevention and one-call
operations for approximately one decade. In that time, I've come
to realize that preventing damage to sub-surface facilities
benefits everyone: the excavator, the facility owner and, most
importantly, the general public.

over the 1last twenty years, our nation's underground
infrastructure has grown exponentially and increasingly critical.

We need look no further than 9-1-1 service to see an exceedingly
crucial link in our communications infrastructure. Prime time
television shows detail the 1life-saving efforts of this now
integral service. It is a link which is taken for granted until
disrupted. 9-1-1 is a single example of how modern society
relies on the uninterrupted provision of services carried by a
below-ground network of pipes, wires and fiber optics.

Without adequate knowledge of the location of these underground
communication, electric and petroleum lines, an excavator is
gambling with not only his personal safety, but that of everyone
in his employ and the general public. Each time a hole is dug
without adequate knowledge of the existence or location of buried
underground lines, an excavator digging is playing a form of
Russian Roulette.

A statewide one-call center serves the excavating public by
providing a single point of contact to determine the location of
underground lines. Placing a single phone call puts an excavator
in contact with multiple utility companies within the State of
Kansas. The one-call center obtains the pertinent information
from the excavator and forwards it to its utility members. 1In
most cases, these utility companies receive a printed copy of the
request for marking of underground facilities over a teleprinter
or fax machine. Upon receipt of the message, the underground
line owner dispatches a technician to the work site who marks the
route of the line with stakes or paint.

8100 E. 22ND ST., BLDG. 2100-1 WICHITA, KS 67226 316-687-2193ysg JUDICIARY
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The importance of a statewide notification system cannot be
overstated. It simplifies the contact process for the excavator:
only one phone number must be remembered for digging done
anywhere in Kansas. Several states in the Pacific Northwest are
served by multiple one-call systems, often limited to county-wide
areas, creating what some call a "two-call" system. I have
personally seen the confusion such fragmentation causes. The
resulting frustration inhibits, rather than promotes, the desire
to call prior to digging.

House Bill 2041 further benefits the excavator by requiring any
underground line owner of consequence to subscribe to one-call
services. Membership by all underground line owners strengthens
the one-call system and gives the excavator greater incentive to
make use of it.

The facility owner obviously benefits because it is given the
opportunity to act to prevent service interruption and facility
damage. Once notified of an excavation, the underground line
owner can take any action it deems necessary to protect provision
of vital services. This can include not only marking facilities
in the area, but meeting with the excavator. An inspector may be
sent to supervise digging in the area of particularly key
facilities.

There are several costs incurred as a result of an underground
damage, but the consumer (the general public) is the ultimate
loser. The consumer either pays the cost for damaged lines
through increased rates or by loss of service.

While it is true that an excavator can be billed for damage
caused to an underground line, many times damages are caused by
persons unknown. The cost for these damages will ultimately be
borne by the ratepayer.

The general public also pays through the 1loss of essential
services. Many of you may remember hearing of air traffic
control being lost as a result of a severed phone line. You may
recall stories of suburban neighborhoods being evacuated because
an underground pipeline was struck. And who has never been
aggravated by the 1loss of cable television durlng a major
sporting event, or while watching a favorite movie. The list of
problems, both major and minor, caused by service disruptions,
would take days to articulate.

In the final analysis, House Bill 2041 does only one thing: it

protects people. It protects the excavator from injury by
assisting him/her in identifying potentially hazardous
situations. It protects each of us by safeguarding vital

services which are no longer conveniences but necessities.

Thank you for your time and, hopefully, your support for House
Bill 2041. .
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Comments on HOUSE BILL 2041
February 11, 1993
House Judiciary Committee

Mr. Chairman, members of the committee, | am Louis
Stroup, Jr., executive director of Kansas Municipal
Utilities, Inc., a statewide organization of cities that
operate municipal water, gas and electric systems.

We support the one-call concept, but we can not support
HB 2041 without amendments which would make it easier for our
smaller utilities with limited staffs and resources to
comply.

| have provided the committee with a balloon of our
requested amendments and comments on why the changes are
needed. We feel it is important to make these changes to
accomadate the 434 municipal water systems in Kansas, plus
other water utilities such as Johnson County Water District
No. 1, 70 plus municipal gas distribution systems and 122

municipal electric systems.
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Session of 1993

HOUSE BILL No. 2041

By Committee on Energy and Natural Resources

1-14

AN ACT enacting the Kansas underground utility damage prevention
act; concerning prevention of damage to certain underground util-
ity facilities.

Be it enacted by the Legislature of the State of Kansas:

Section 1. This act shall be known and may be cited as the

Kansas underground utility damage prevention act.
Sec. 2. As used in this act:

(3) “Damage” means any impact or contact with an underground
facility, its appurtenances or its protective coating, or any weakening
of the support for the facility or protective housing which requires
repair.

(b) “Emergency” means any condition constituting a clear and
present danger to life, health or property, or a customer service
outage.

(¢) “Excavation” means any operation in which earth, rock or
other material on or below the ground is moved or otherwise dis-
placed by any means, except tilling the soil, or railroad or road and
ditch maintenance that does not change the existing railroad grade,
road grade and/or ditch flowline, or operations related to exploration
and drilling of crude oil or natural gas, or both.

(d) “Excavator” means any person who engages directly in ex-
cavation activities within the state of Kansas.

(e) “Facility” means any underground line, system or structure
used for producing, gathering, storing, conveying, transmitting or
distributing gas, electricity, communication, petroleum, petrpleum
products or hazardous liquids.

() “Marking” means the use of stakes, paint or other clearly
identifiable materials to show the field location of underground fa-
cilities, in accordance with the resolution adopted August, 1984, by
the utility location coordination council of the American public work
association.

(g) Notxﬁcatlon center means [a—eenter—epefated——by—aﬂ—efgaﬁh

-:pe%mg—and—has—as—ene—ef-tw—pehﬁeaaeﬁ—ef
-planned-excavation—in—a-speeified-area—from—exeavators—and-to—dis-

Kansas One Call.

Comment: We feel there should be only one statewide notificaton
center so that one call is sufficient, not a number of regional
or various other centers.

2
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-are-members—and-partieipants—

(h) “Operator” means any person who owns or operates an un-
derground facility, except for any person who is the owner of real
property wherein is located underground facilities for the purpose
of furnishing services or materials only to such person or occupants
of such property.

(i) “Preengineered project” means a public project or a project
which is approved by a public agency wherein the public agency
responsible for the project, as part of its engineering and contract
procedures, holds a meeting prior to the commencement of any
construction work on such project in which all persons, determined
by the public agency to have underground facilities located within
the construction area of the project, are invited to attend and given
an opportunity to verify or inform the public agency of the location
of their underground facilities, if any, within the construction area
and where the location of all known and underground facilities are
duly located or noted on the engineering drawing as specifications
for the project.

() “Permitted project” means a project where a permit for the

work to be performed must be issued by a[state or federal agency
and, as a prerequisite to receiving such permit, the applicant must
locate all underground facilities in the area of the work and in the
vicinity of the excavation and notify each owner of such underground
facilities.

(k) “Person” means any individual, partnership, corporation, as-
sociation, franchise holder, state, city, county or any governmental
subdivision or instrumentality of a state and its employees, agents
or legal representatives.

() “Tolerance zone” means the area within &nches of the out-
side dimensions in all horizontal directions,and-24-inehes-in-vertieal
lireoti ¢ ) 1 facilit

(m) “Working day” means every day, except Saturday, Sunday
or a legally proclaimed local, state or federal holiday.

Sec. 3. An excavator shall not engage in excavation near the
location of any underground facility without first having ascertained,
in the manner prescribed in this act, a location ‘of all underground
facilities in the proposed area of the excavation.

* Sec. 4. (a) An excavator shall serve notice of intent of excavation
at least three full working days, but not more than 10 working days
before commencing the excavation activity, on each operator having
underground facilities located in the proposed area of excavation.

(b) The notice of intent of excavation shall contain the name,

city

Comment: Cities also permit some projects

24

Comment: This is a critical amendment

3
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address and telephone number of the person filing the notice of
intent, the name of the excavator, the date the excavation activity
is to commence and the type of excavation being planned. The notice
shall also contain the specific location of the excavation if it is to
take place within the boundaries of a city or the specific quarter
sections if outside the boundaries of any city.
() The provisions of this section shall not apply to a preengi-
neered project or a permitted project, except that the excavators
shall be required to give notification in accordance with this section
prior to starting such project. )
Sec. 5. WWWWMMM&WM Comment: As mentioned earlier, we support a single statewide center
autherizes—the—establishment-o e ks, Each operator
facility shall become a member of a no-

who has an underground
tification center.

(b) Upon the establishment of a notification center in compliance
with this act, notification, as required by section 4, to operators who
are members of the notification center shall be given by notifying
the notification center by telephone at the toll free number. The
content of such notification shall be as required by section 4.

(c) Each operator who has an underground facility within the
defined geographical boundary of a notification center shall be af-
forded the opportunity to become a member of the notification center
on the same terms as the original members.

(d) A suitable record shall be maintained by notification centers
to document the receipt of notices from excavators as required by
this act.

Sec. 6. (a) An operator served with notice shall, in advance of
the proposed excavation, unless otherwise agreed between the par-
ties, inform the excavator of the tolerance zone of the underground
facilities of the operator in the area of the planned excavation by
marking, flagging or other acceptable method

(b) An operator is responsible for maintdining the identification the o.rlgmal marking of

of the tolerance zone by marking, flags, or other locating identifiers.

for-soven-working-days. An excavator[is required to serve notice of

As far in advance as practical, but not sooner than 5 working days
prior to planned excavation.

Comment: This would encourage excavators to call for '"locates' well
in advance of the proposed excavation. Many times, depending on the
type and extent of the excavation, the utility is required to provide
an inspector on the job if an operator has reason to believe that
damage could occur through excavation activities

is required to maintain the markings, flags or other locating

excavation after that time if location is required. identifiers and

(c) If the operator notifies the excavator that it has no under-
ground facilities in the area of the planned excavation, fails to respond Comment : Once'an operator makes the original markings, the maintenance
or improperly marks the tolerance zone for the facilities, the exca- of those markings should be required of the excavator, not the
vator may proceed and shall not be liable for any direct or indirect operator. As written, this causes a major problem for smaller
damages resulting from contact with the operator’s facilities, except utilities (cities) with limited staff. They don't have personnel in
that nothing in this act shall be construed to hold any excavator most cases to continue to run out and check markings for a 7 day

harmless from liability in those cases of gross negligence or willful period.
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and wanton conduct.

Sec. 7. In the case of an emergency which involves danger to
life, health or property or which requires immediate correction in
order to continue the operation of an industrial plant or to assure
the continuity of public utility service, excavation, maintenance or
repairs may be made without using explosives, if notice and advice
thereof, whether in writing or otherwise are given to the operator
or notification center as soon as reasonably possible.

Sec. 8. This act shall not be construed to authorize, affect or
impair local ordinances, resolutions or other provisions of law con-
cerning excavating or tunneling in a public street or highway or
private or public easement.

Sec. 9. Upon receiving information as provided in section 6, an
excavator shall exercise such reasonable care as may be necessary
for the protection of any underground facility in and near the con-
struction area when working in close proximity to any such under-
ground facility.

Sec. 10. When any contact with or damage to any underground
facility occurs, the operator shall be informed immediately by the
excavator. Upon receiving such notice, the operator shall immedi-
ately dispatch personnel to the location to provide necessary tem-
porary or permanent repair of the damage. If a serious electrical
short is occurring or dangerous gases or fluids are escaping from a
broken line, the excavator shall immediately inform emergency
personnel.

Sec. 11. (a) In a civil action in a court of this state when it is
shown by competent evidence that damage to the underground fa-

cilities of an operator resulted from excavation activities and that the

excavator responsible for giving notice of intent to excavate failed to
give such notice, or excavation occurred outside the notice and
marked area, there shall be a rebuttable presumption that the ex-
cavator was negligent for failing to give such notice or abide by the
notice given.

(b) The provisions of subsection (a) shall not apply if the operator
whose underground facilities are damaged fails to participate in a
notification center.

(¢) In no event shall the excavator be responsible for any damage
to underground facilities if such damage was caused by the failure
of the operator to correctly and properly mark the location of the
tolerance zone of the damaged facility.

Sec. 12. Any person to whom this act applies, who violates any
of the provisions contained in this act, shall be subject to civil
penalties and injunctive relief as set out in X.S.A. 66-1,151, and

Attachment #8
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amendments thereto.

Sec. 13. This act shall be administered and enforced by the state
corporation commission of the state of Kansas.

Sec. 14. If any provision of this act or the application thereof to
any person or circumstance is held invalid, the remainder of the act
and the application of such provision to other persons or circum-
stances shall not be affected thereby.

Sec. 15. This act shall take effect and be in force from and after
its publication in the statute book.

Comment: The committee may wish to discuss the possibility of
adding a section which would address the rights of operators

to bill for damages for time, materials, equipment and lost
commodity such as natural gas, oil, etc. Cities assert that

often when an excavator is billed for damages, they are more
careful in the future. Also, when a major outage occurs with
natural gas, the cost to the utility (city) is significant since
each customer must first be shut off and then relit. And the cost
of lost gas may exceed all other costs.

6
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Testimony

Kansas Telecommunications Association, 700 S. W. Jackson St., Sulte 704, Topeka, KS 66603-375/

Testimony before the

H : he Judici

HB 2041 February 26, 1992

Mr. Chairman, members of the committee, I am Rob Hodges, President of the
Kansas Telecommunications Association. Our membership is made up of
telephone companies, long distance companies, and firms and individuals who
provide service to and support for the telecommunications industry in Kansas.

The KTA supports the concepts of HB 2041. Many KTA member companies are
already participating in the voluntary "one call” program.

KTA members support changing the tolerance zone definition to 24 inches in all
horizontal directions. They also support language that would make it clear
that there is to be only one notification center in Kansas.

One feature our members particularly like about HB 2041 is that city and
county excavators would be subject to the notification requirements prior to
excavation. KTA members seem to have more trouble with those excavators
than with most others. We feel the bill will be most effective if city and county
excavators remain subject to its provisions.

Thank you, Mr. Chairman, for the opportunity to appear and tell you of our
support for HB 2041.

HOUSE JUDICIARY
Attachment #9
02-11-93




TESTIMONY OF STEVE W. AREA
SOUTHWESTERN BELL TELEPHONE COMPANY
KANSAS HOUSE BILL 2041

My name is Steve W. Area, Manager-Maintenance for Southwestern
Bell Telephone (SWBT) in Kansas. My responsibilities include
coordinating all cable locating in Kansas.

SWBT has been a member of the Kansas One Call program since 1986
and is a proponent of House Bill 2041 for two primary reasons.

First, and utmost, is the safety of the general public. House
Bill 2041 is needed to require an excavator to give an operator
like SWBT, sufficient notice prior to digging. This will give
the operator an adequate opportunity to locate and mark those
areas around its underground facility that are not suitable for
excavation. SWBT has buried cables serving more critical
services than ever before. Emergency services such as 911,
hospitals, fire and law enforcement can be isolated by a scoop of
the shovel.

The second important reason is the ease of operation for the
excavator. Currently, excavators are forced to call multiple
operators for the location of each operator’s underground
facilities. This is necessary because not all operators are
members of the present notification system. If all operators are
required to load their databases into a single system, an
excavator truly will have to make only "one call" to locate all
underground facilities in a given location.

In summary, House Bill 2041 will help ensure the safety of the
general public by requiring excavators to call before they dig
and require operators to be a member of the notification center.
When excavators and operators are working together to avoid
unnecessary property damage, personal injuries and service
outages, everyone comes out a winner.
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Board of Public Utilitics 700 MINNESOTR AVENUE o KANSAS CITY, KANSAS 66101«  (913) 573-9000
TESTIMONY OF HUGH J. TAYLOR
OF THE BOARD OF PUBLIC UTILITIES

IN REGARD TO
HOUSE BILL NO. 2041

My name is Hugh J. Taylor. I am Manager of Rates and Regﬁlations
for the Board of Public Utilities of Kansas City, Kansas. The
Board of Public Utilities is the largest municipally-owned utility
in the State and serves electricity and water to the City of Kansas

City, Kansas.

The Board of Public Utilities basically supports the concept
provided for by this House Bill, however, there are some technical
difficulties with the language of the bill that will be costly and

difficult to administer.

The first area of concern in the proposed legislation is in Section
2, subparagraph (1), concerning the "tolerance zone." As defined
by the bill, the utility must locate within 12 inches in all
horizontal directions and within 24 inches in vertical direction of
any underground facility.  This is simply not practical. While at
any given location one may or may not be able to locate within such
dimensions, as you move away from a particular location stake where
those dimensions have been determined, the depth can change and the
alignment can change so that if such measurements are correct, they

are correct only at the precise location of measurement. Utilities

HOUSE JUDICIARY
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do not generally have adequate staff to provide on-site continual
monitoring, which is the only way that the tolerance zone provision
can be complied with. I recommend that this paragraph be amended
by adding the phrase at the end of the sentence, "at the point of

identification."

Subparagraph (a) of Section 6 should be changed to permit the
operator to place markers at least 3 days ahead of planned
excavation. Subparagraph (b) of Section 6 requires that the
utility maintain responsibility for 7 working days for flags or
markings or other locating identifiers. Again, this is not
practical, it would simply mean that the utility would have to
monitor the existence of those indicators from the date they were
placed since the contractor would have 7 days to perform work in
that area. I recommend that this subparagraph be eliminated in its

entirety.

Section 11 of the proposed legislation appears to be the most
harmful in that it throws the burden of responsibility for notice
from the excavator to the utility. Presently, the excavators
contact the Board of Public Utilities before commencing work.
While the Board of Public Utilities does not belong to a 1 call
system, contractors are made aware of that fact and we have had no

difficulty in being notified by contractors working in the area.

2
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This bill, if enacted into law, would appear to require the utility
to join a 1 call system, in which case the 1 call system would
notify the utility and the utility would have to then contact the
contractor. This is a shifting of responsibility in call
origination. This section also shifts the burden of proof from the
excavator to the utility in instances of legal action. Our City
legal department opposes this, as well as our operational staff.
It is our position that Section 11 should be eliminated in its

entirety.

This bill, if approved, would require that the utility add 2 to 3
permanent employees, plus $12,000 to $15,000 worth of equipment and
an expense per call to support the 1 call system. We believe the
legislation is unnecessary. Those wishing to belong to a 1 call
system may already do so within the Kansas Ccity area. The utility,
if it chooses not to belong to a 1 call system, may similarly have

those cost savings.
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KANSAS
TRIAL LAWYERS ASSOCIATION

Jayhawk Tower, 700 SW Jackson, Suite 706, Topeka, Kansas 66603-3731
(913) 232-7756 FAX (913) 232-7730

TESTIMONY BEFORE THE HOUSE JUDICIARY COMMITTEE
BY: William J. Pauzauskie
Kansas Trial Lawyers Association
February 11, 1993

Re: House Bill 2041
Kansas Underground Utility Damage Prevention Act
By the Committee on Energy and Natural Resources

Mr. Chairman and Members of the Committee:

I. INTRODUCTION

I appear in opposition to some portions of House Bill No.
2041. KTLA is in agreement with the utility and contractors
that safety in the work-place is of primary concern to all
Kansans. Industry and OSHA has recognized this and set forth
a standard of conduct, including the Nat:cnal Elect- :c Safety
Code, formulated by industry to help “event acc . ients,
injuries and deaths from contact with high-power overhead
electric lines and thereby preventing subsequent lawsuits; and
OSHA by implementing a 10 foot rule on the employer.

However, after the injury occurs, this organization
directly and indirectly represents the interests of three (3)
groups in the work place in the litigation that follows.
Firstly, we represent the interests of the injured party, and
the family. Secondly, we represent the subrogation interests
of the workman’s compensation insurance carrier for the
injured workmen. We attempt to reduce the 1liability in
workman’s compensation costs to the employer by recovery of

money, pursuant to the statutory 1lien of the workman’s

HOUSE JUDICIARY
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compensation insurance carriers. Thirdly we indirectly save
moniesv for the citizens for the State of Kansas. If
sufficient monies are collected for permanent injuries, the
State’s social care system has correspondingly reduced costs
for the health, education and medical care of the injured
party and his family.

Accordingly, at various times we will represent the
interests of the contractors when the utility has made an
error, or the interests of the utility when their injured
workmen needs to recover for the negligence of others.

I ask the committee to look at the bill not only as a
safety bill, but to insure a level playing field which will
allow the injured person and his family to receive Jjust
compensation for their injuries, and protect the interests of
both the contractor and the public utility and State of
Kansas. In my opinion, this bill does not meet that goal, and
I would like to point out some specific examples of why it

does not meet that goal.

II. SECTION 11 IS ONE-SIDED AND UNFAIR
The "rebuttal presumption"™ only on the part of the
excavafor.
When digging around the underground utilities, a
contractor normally wants any utilities within the easement
marked. The contractors normally will tell the utility so

many blocks north, then three blocks south, then four blocks
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north, and everyone knows they have to dig within the
easement.

The problem occurs in determining what "notice" was given
and what the "marked" area is. Is it the marked area within
the easement, which is only partially marked by the utility,
or is it something else?

Sécondly, why shouldn’t Section 11(a) also state that the
utility is negligent, if it fails to timely inform, or if it
misinforms, or fails to adequately mark the areas within the
easement.

Section 11(c) only states an excavator should not be
responsible for any damage to the underground facility if the
damage is caused by the operator’s failure to correctly and
properly mark the location of the tolerance zone. If the
legislature intends to be fair to both parties, then why
should it give the rebutta<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>