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Date
MINUTES OF THE HOUSE COMMITTEE ON LABOR AND INDUSTRY.
The meeting was called to order by Chairman David Heinemann at 9:06 a.m. on February 16, 1993, in Room

526-S of the Capitol.

All members were present except: Representative Carmody (excused)
Representative Cornfield (excused)

Committee staff present: Jerry Ann Donaldson, Legislative Research Department
Kay Scarlett, Committee Secretary

Conferees appearing before the committee:

Carole Stuart, Lawrence
Terry Leatherman, Kansas Chamber of Commerce and Industry

Others attending: See attached list

Carole Stuart, Lawrence, appeared before the committee to relate her experience with the workers
compensation system. She had been a legal secretary for 20 years, the last 13 with the Douglas County
District Attorney’s office, when she injured her left arm on a door at work on March 23, 1990. She expressed
her frustration with the many doctors she was referred to and their conflicting diagnoses. She is in constant
pain. Her problems were compounded when Douglas County stopped paying her workers compensation,
saying she was an employee of the state and the state should pay her workers compensation. As the county
and state disagree about who should pay her compensation, the case is in the courts.

Six issues in workers compensation, Ms. Stuart would like the committee to discuss are: 1) Worker choosing
own physician, 2) No disruption of pay, 3) Attorneys working for the State workers compensation system
cannot represent clients of their own against the State, 4) Rules against discrimination at workplace, 5)
Neither the Personnel Director nor anyone else can consult physician about worker’s injury without
permission from worker or be able to tell physician how to treat injured worker, and 6) After an injured
worker reaches maximum improvement, time should be limited for attorneys to settle the case. (Attachments 1
and 1a)

Terry Leatherman, Executive Director, Kansas Chamber of Commerce and Industry, addressed the committee
on two issues KCCI feels are the most critical in workers compensation reform--work disability compensation
and compensation for pre-existing conditions. Mr. Leatherman compared these two issues in current law and
three major workers compensation reform proposals. In regard to work disability, KCCI feels HB 2354 is
superior. All three proposals recognize that current law does not go far enough in reducing compensation
involving pre-existing conditions; however, KCCI again supports the approach taken in HB 2354,

(Attachment 2)
The meeting adjourned at 9:50 a.m. The next meeting is scheduled for February 17, 1993.

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported herein have not been submitted to the individuals 1
appearing before the committee for editing or corrections.
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BySTEVE BUCKNER . ‘work- for the state,.the county -
, J-W Staff Writer - . decided the- state -should .pay. -:.."-
e el e e - ‘Stuart her: worker’sf,;’,compensa‘_-y
- .- InMarch 1990; Carole Stuart; a " tion. The state- disagrees -with-
~.trial- assistant  and legal thatruling; - - el 1
K 1e Dc -+~ Meanwhile, Stuart isn’treceiv-

© Ing worker’s compensation from
a wooden ~ either- the county -or:-the’ state.
: ' ~+ - She said she is indanger of losing "~
-~ ‘Three months later, she found- her car.and must move. because - i
:| ~"that she could-no longer work at . of a lack of money. Stuart alsois - -
- her “job. of &lmost - 13 years . confused by the omplicated - -
- because of the'injury. ..+ . - =+~ laws governing ltzﬁn(ias‘g; and she
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-paychecks,

< dna determines
there™ ls" sufficient -

mn support the allega-

. sometimes seck T venl:v‘ ngnmst

perpetrators or blame the victim .
r the crime, White said.

Samud Hnm rcnrormb.»
.Employers aren't adinittiag
gullt by signing. the agreement

eounty-state dlspute cuts
employee S compensatlon

(Continueéd from page 1A)
sald. ““Somebody should be pay-
ing me.”

Stuart's case is before the
state worker’s compensation
board. In the meantime, it also is

“unclear whether the county or

state would' pay worker’s com-
pensation should any of the ap-
proximately 230 other DA
employees statewide, including
23 in Douglas County, suffer a
work-related injury.

Nelither Jeff Cooper, a private
Topeka attorney representing
the state, nor Bob Falirchild,
Douglas County counsel, knew of
a similar case involving a DA
employee.

“(It's) never been ralsed
before at all . . . us to whose
employec they rcally were,”
Fairchild said.

PAM MADL, county personnel
and risk management director,
said the county pursued a ruling
becn use it thought DA

loyees were state
ployees. Falrchild aald the
county bused Ity argument on a
1987 attorney general’s opinion

" that sald DAs are eclected as

state,
ficers.

What complicstes the issue iy
how the DA’s office s set up.
Mad! explalned that the office
was created by state statutes.
The DA, not the county, gu
responsible for personnel policy,
salary structure and hiring and
firing, she said.

rather than county, of-

But the county commission .

does sct the DA's office budget,
and DA's employces’ paychecks
are issued by the county. Stuart
said the paperwork she recelved
as n DA employee — such as
longevity pay and
KPERS retirement participation
records — has the county’s name
onit,

MADL SAID she assumed the
county pays DA ecmployces
“Because that's the way It was
set up a long time ago.’’ She add-
ed that it is the DA who decides a
worker's longevity pay and that
both county and state employees
must participate in KPERS.

So why has the county, doub-
ting it had to aaslst Stuart after

-her Injury, paid her $29,237.73 in
_worker's compcnsauon and

medical benefits?

“Our approach from worker's
comp was that it was a {airmess
issue,” Madl sald. “We wanted
to make sure she had coverage
and proper medical care from
the beginning.”

Faug'chlld sald he had advised

Qitfecont at-
torneys that the county was pur-
suing a legal decision and might
stop payment before the
payments were actunlly stopped.

MARGARET Pemberton,
Stuart's current attorney and a

Lo nm s avabine Af tha MiAanaglan

Carols Stuart

arcn't very many other
employers that would do that.*”

THE COUNTY nnd state
disngree on several points about
who should pay Stunrt. Cooper
sald counties have some control
over DA personnel, citing a
stutute that rends “the county
comrmissioners shall determine
and nllow such reasonnble aum
from the funds of the county.”’

Cooper nlso nsserts that the nt-
torney general's opinton used by
the county is in n "totally dif-
ferent arca’ becnuse (U deall
with the tort claims act that
allows people to suce the govern-
ment "under certain cir-
cumstances. He says the ruling
does not apply to worker's com-
pensation,

Fairchild contends that the
state lsn't paying becnuse it
never chuirged the DA's office a

“premium’’ for the worker's
compensation aelf-innsurance
fund.

“Nobody ever thought about
it,”" he =aaid. ‘‘The statute
apeclllcally scts out certain
departments are supposed to
(be) charged, and their (state’s)
position was, ‘Because we didn’t
charge them, we don't have to
pay.' Well, I'm sorry they didn't
charge them, but they are o state
employee and they do have to

pay.”

COOPER AGREED that the
state had not charged the DA’s
offices for worker's compensn-
tion.

‘“The problem with Miss Stunrt
is that if she Is u state employce,
nobody hag cver assessed any
part of the countly (district) at-
torney’s budget to go into the
fund,” he sald. 'If the
lLegislature wants the state self-
insurance fund to do that, we can

‘do it, but that's golng to be part

of the counties’ budgets.'”

Cooper sanid the state is paying
for new treatment for Stunrt that
will determine whether she han
reached “raximum medical im-
provement,” meaning her condt-
tion will not getl better. The next
hearing will depend on what the
doctor snys. If more trentment is
necensury, the atnte will pay for
it, Cooper anld.

Cooper thinks the cane may go
to the Kaunnas Court of Appenls
or the Supreme Court. He pisused
when asked what could be done
for Stuart while the cane wasn be-
Ing heard.

“We've done everything that
we're rcqulrcd to do by the
Lu«lgc Couper anld. *'I don't

now what else can be done. ]
guens I don't have n good unawer
{or you there,

“The way the system is design-
ed, it's not alwanys perfect, Few
rograms like this work perfect-
v.!

Housmg groups may reorganize

(Continued from page 1A)
cluding 209 children, he sald. The
report estimntes were lower,

Bob Mikesic, & residentinl ser-
vices apecfalint for In-
dependence Inc., safid he would
like the report to address the
needs of physlcally disabled
residents who need housing
adapted to thelr abllities.

Independence Inc. is n local

advocacy group for the phyalcnl-

Iy dhnblcd.

ED DUTTON, who described
himsclf as a social activist and
‘‘agitator’’ at the meeting, sald
the rceport also needed to address
low wages and other- economic
factors that make housing unaf-
fordable for many people.

Hilda Enoch, a representative

of the Older Women's lengue,
reaponded to n sense of dispalr
growing in the city hull con-
forence room as the groups’
representatives explained thelr
housing needs but couldn’t pro-
vide solutions,

ILnoch spoke sharply about the
need for a central body to coor-
dinate the activities of the many
housing and advocacy groups in
Lawrence.

‘'We are always reacting and
never on top of the (ssues,”
Enoch sald. “We neced to ask
oursclves how we can act, in-
stead of walting for federal
money to float down.

‘‘Everything we talk and
dream about would be possible if
we developed a body to address
- these issues.’’

Thomas, ,l;l'i‘ll plead cases

. and Elisabeth J.

[T oo to de bl
Samucl sald,

work,"”

AEa——

On the record

1

Law enforcement report

Burglaries and thefts reported

- About 200 paint brushes valued
at $2,055 were taken between Sept. 3¢
and Thursday from So Fro Fabrics,
711 W, 23rd. The store manager aaid
the brushes had been part of a
display and were small enough to be
easlily concealed In clothing or hand-
bags. No arrests have been made.

— Two neigboring west Lawrence
businesses were burglarized bet-
ween 3 p.m. Thursday and about é
a.m. today. Undisclosed amounts of
money were taken from -Jane
Batemnan-The Interiors Store and
PPaint Supply Inc., both of 2101 W,
28th Ter.

- Condition reports

— James M. Coozennoy, 38,
Eudorna, remuing in {alr condition to-
dany at the Kansas Unlversity
Medica!l Center, Kansas City, Kan,,
where he waus tnken early Saturday
morning ufter un nccident about four
miles south of Lawrence.

— Thmothy Hush, 20, lawrence,
was released this morning at
lawrence Memorial Hospital, a
hospital official said. Rush was taken
to the hospital Saturday after he was
involved In a one-car acclident that
killed nnother person about two
milen northeant of lawrence.

~ Nathan Collins, 37, 711 N,
Fourth, waa dischurged Thursday
from the Kanans Univeraity Medicul
Center, Kunann City, Kan., a modical
center apokeswomnn aald, Collina
wan taken to the medical center after
a car-inotorcycle collision Wednes-
dny afternoon nbout seven miles
southenant of Lawrence that resultoed
In the death of the motoreycliat, Ken-
neth Crawshaw, 20, rural ludora,

Firecalls

lawrenre firefighters;

~ NRenponded to a {also alurm at
8:24 s.m. Thuradny at Unfted Child
Development Center, 948 VL,

- Jloaponded to the report of an ar-
cing electrical wire at 1:84 p.m.
Thursdny in a vacant store at 743
N.H. Firefighters reported that
employees from a commercial clean-
ing company were working in the
building and hnd aprayed some
water into the light fixture,
Firefighters turned off the electricity
to the atore.

— Extingulshed & grans fire at 3:35
p.m. Thursday near U.8, Highway
2409, wbout a half-mile west of
Midland. The three-acre grass fire
started near & barn and spread along
Union I'scific Itallroad tracks.

~— Reaponded to the report of &
{alne alarm at 7:45 F.m."!‘hurudny at
the Lawrence Riverfront Plaza,
Sixth and New Hampsahire,

-~ Hesponded to a fire alarm st
8:31 p.m. Thursday at Alpha Chi
Omega sorority house, 1 Bigma
Nu Place, Firefighters-said smoke
coming from burned popcorn had let
off the house's fire slarm.

-—neapmded'.oUurepoﬁouper-
son u—-}‘)_ped in an elevator at 10:11
q‘ hursday at Jayhawker.

owers, 1603 W. 15th. Firefighters
worked with the Kansas Unlvmlty
Police D?lrtment to 8?
elevator rd
the complex's Tower D, It t.ook nbout
10 minutes to get the person outoluu
elevator. No one was injured. .

Dlstrlct court - I
Mg;-dngcl!censah:nod Tt

" e~ Miles P. Mikesic, 24, L-mnce,
Nelson, 23,

Inwrenea

la - o2



o0 ARaAUL, CoOunty personnel
".-said the
;:because it thought A

. loyees were stute
employees. Fairchild said /the
i county based its argument on a

y 1987 .attorney general’s opinion
‘that said DAs are elected as
state, rather than county, of-

- flcers. -

\What complicates the issue is
how the DA's office is set up.
.Mad] explained that the office.

- was created by state statutes.
The\ DA, not the county,
responsible for personnel policy,
salary. structure and hiring and
firing, khe said.

But the county commission
does set'the DA’s office budget,
and DA’s employees’ paychecks
- are issued by the county. Stuart
said the paperwork she received
as a DA employee — such as
paychecks, \longevity pay and
KPERS retirement participation
records — has the county’s name
onijt. .

MADL SAID she assumed the
county pays ‘DA employees
“because that’s the way it was
set up a long time ago."” She add-
ed that it is the DA who decides a
worker's longevity pay and that
both county:and state employees
must participate in KPERS.

So why has the county, doub-
ting it had to assist'Stuart after
her injury, paid her $29,237.73 in
worker’s compensation and
medical benefits?

‘Our approach from, worker's
comp was that it was 4 fairness
issue,” Madl said. ‘““We wanted
to make sure she had coverage
and proper medical care from
the beginning." i

Fairchild said he had advised
Stuart’s three different at-
torneys that the county was pur-
suing a legal decision and might
stop payment before the
.pa nts we;e actually stopped.

% T o,

ARGARET Pe erton,
Stuart’s current attorney and a
former member of the Douglas

"declined to comment about the
case because it is ongoing.

After the administrative j udge
Issued the ruling and the state
refused to pay, Fairchild said he
implored Stuart's former at-
torney to take action against the
state, to no avail. He said if
‘Stuart’s attorney had acted in
March, the matter could.have
beengolved by now.

“1pt dnly leverage I had was
to stop paying, and so we finally
did,” Fairchild said. “qut
embployers wouldn’t have paid in
- the first place.” .
Fairchild said the county has
“been fair with Stuart.

and adjusted her vacation days.
and did everything she could to
make sure she (Stuart). got ex-
actly the same amount she’d got-
ten all along,” he said. ‘“There

’ . .
. -

P S R T .
TR T ey Soeew

risk-management director,
county pursued a r g

County district attorney’s staff -

-~ wWEINVIV Sl e

aren’t very many other
employers that would do that.*’

THE COUNTY and state
gree on several points about
who should pay Stuart. Cooper
sald counties have some control
over DA personnel, citing a
statute that reads ‘‘the county
commissioners shajl determine
and allow such reasonable sum
from the funds of the county.”"

Cooper also asserts that the at-
torney general’s opinion used by
the county is in a ‘‘totally dif-
ferent area” because it dealt
with the tort claims act that
-allows people to sue the govern-
ment under certain cir-
cumstances. He says the ruling

. does not apply to worker's com-
pensation,

Fairchild contends that the
state isn’t paying because it
never charged the DA's office g
“premium” for the worker's
compensation self-insurance
fund.

o a TERIAS LI AU S0~

- insurance fund to do that, we can

do it, but that's going to be part
of the countieg’ budgets."

_ Cooper the state is paying
for new tr. _ _nent for Stuart that
will determine whether she has
reached “maximum medica) im-
provement,” meaning her condi-
tion will not get better., The next
hearing will depend on what the
doctor says. If more treatment is
necessary, the state will pay for
it, Cooper said.

Cooper thinks the case may go
to the Kansas Court of Appeals
or the Supreme Court. He paused
when asked what could be done
for Stuart while the case was be-
ing heard.

“We've done everything that -

we're required to do by the
judge,” Cooper gaid. *I don’t
know what else can be done. I
guess I don't have a good answer
for you there.

“The way the system is design-
ed, it's not always perfect. Few
programs like this work ect-
ly.”

<&

Housing groups may reorganize

(Continued from page 1A)
cluding 209 children, he said. The
report estimates were lower,

Bob Mikesic, a residentinl ser-
vices specialist for In-
dependence Inc., said he would
like the report to address the
needs of physically  disabled
residents who need housing
adapted to their abilities.

Independence Ine. is g local
advocacy &roup for the physical-
ly disabled.

ED DUTTON, who described
himself as a social activist and
“agitator’ at the mecting, said
the report also needed to address
low wages and other economic
factors that make housing unaf-
fordable for many pcople.

Hilda Enoch, a representative

of the Older Women's League,
responded to a sense of dispair
growing in the city hall con-
ference room as the groups’
representatives explained their
housing needs but couldn’t pro-
vide solutions. ’

Enoch spoke sharply about the
need for a central body to coor-
dinate the activities of the many
housing and advocacy groups in
Lawrence.

“We are always reacting and
never on top of the issues,”’
Enoch said. “we need to ask
ourselves how we can act, In-
stead of waliting for federal
money to float down.

“Everything we talk and
dream about would be possible if
we developed a body to address
these issues.””

Thomas, Hill plead cases

(Continued from page 1A)

mistaken far ° sexual harass-
ment.” Yet, Thomas said that {f
she construed any of his com-
ments inthat way, “I am so very
sorry and I wish I had known. If I
had, I would have stopped im-
mediately," . .
Under questioning, Hill ex-
pressed regret about not speak-
ing up at the time about im-
. proper conduct by a man charg-
ed  with enforcing equal op-
portunity “laws. ] may have
shirked a‘duty, a responsibility
thatI had,” she testified.
“To that extent,” Hill said, “I
confess'that I am-very sorry that

“Pam adjusted her sick leave 1 did *not dO_J:QmQQ‘jDS;_SaY_ha!:assme_nn

. something. Maybe it was a
judgment but it .was not a

unteasonable judgment.’” _
.THE JUDICIARY Committee,

itself, had a high stake in today’s
hearing. The panel has been ac-
cused of ‘mishandling Hill's
charges and treating her accusa-
tions too lightly. -Chairman
Joseph Biden, D-Del., expressed
regret that his committee was
being faulted and sald “we em-

" phatically do’ take charges of

sexual harassment seriously.
The full Senate delayed a vote

on Thomas’ nomination last

Tuesday to allow a hearing of the

charges. A vote now is scheduled .

.Tuesday.
Thomas portrays self as
a victim of unfourd charges,

much as Hill has pyrtrayed
herself as a victim of sexual

~and-Jennifer-Norwood

- inothy liuah, 28, Lawec

wan rajgased this ‘morntng
Lawrence Memorial Hoapita!
hospital official &r"  “ush was te
to the hospital S ‘after he
involved in a ¢ ccident -
killed another . about

miles northeast ot ,...wrence.

— Nathan Collins, 37, 711
Fourth, waa discharged Thurs
from the Kansas University Med;
Center, Kansas City, Kan,, 8 medi
center spokeswoman said, Coll
was taken to the medical center af
& car-motorcycle collision Wedr
day afternoon about seven m!
southeast of Lawrence that resu!
in the death of the motorcyclist, K.
neth Crawshaw, 20, rura) Eudora.

Fire calls

lL.awrence firefighters: -

— Responded to a false alarm
8:24 a.m. Thursday at Unlted Chi
Development Center, 946 Vt.

— Responded to the reportof ane
cing electrical wire at 1:54 p.r
Thursday in a vacant store at 7.
N.H. Firefighters reported th:
employees from a commercial clea:
ing company were working In t}
building and had sprayed som
water {nto the light Iixturc
Firefighters turned off the electricit
to the store.

—~ Extinguished a grass fire at3:3
p.m. Thursday near U.S. Highwa:
2459, about a “half-mile west [
Midland. The three-acre grass fir.
started near a barn and spread alon;
Union Pacific Raliroad tracks,

~ Responded to the report of ¢
false alarm at 7:45 p.m. Thursday a:
the Lawrence Riverfront Plaza.
Sixth and New Hampshire.

— Responded to a fire alarm at
8:31 p.m. Thursday at Alpha Chi
Omega sorority house, 1500 Sigma
Nu Place, Firefighters said smoke
coming from burned popcorn had set
off the house’s fire alarm,

— Responded to the report of a per-
son trapped in an elevator at 10:11
p.m. Thursday at Jayhawker
Towers, 1603 W. 15th. Firefighters
worked with the Kansas University
Police Department to pry open the
elevator doors on the third floor of
the complex’s Tower D. It took about
10 minutes to get the person out of the
elevator., No one was injured.

District court
Merriage licenses issued

~— Milex p, Mikesic, 24, Lawrence,
and Elisabeth J, Nelson, 23,
Lawrence.

— Homer L. Howell, 23, Lawrence,
and Brenda L. Rothwell, 23, -
Lawrence. 7 )

— John L. Underwood, 25, At-
chison, and Teresa A. McElfresh, 23,
Atchison, .

— Charles L. Hancock III, 24,
Jackson, Tenn., and Rie M. Moller,

24, Lungby, Denmark._ .

— Barry A. Frank, 33, Lawrence,
and Tammy S. Johnson, 24,
Lawrence.

~ John H. Hope, 68, Topeka..ahd

" MaryC. Hermann, 66, Lawrence. ‘

Ronald D. Webb Jr., 20, |
Lawrence, and Charlotte A. Lelbo}g, -

19, Lawrence.
Copp, 37, Lawrence, 4

»— Monti D,
and Rosalie Sutton, 38, Lawrence.

- Matthew E. Lomshek, 24,
Lawrence, and Susan D. Thomas, 25,
Lawrence, N b
- Daron L. Beers, 20, Lawrence,"*

r38,~Bi

." Lawrence and
" 40, Lawrence.

ings, Kan ST

- Chad D. Gray, 18, ‘Lawrence, .
and Mary E. White, 21, Lawrence.
~ Willlam A. Manger, 42, -
Linda §. Troutfetter, - :
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Mr. Chairman and members of the Committee:
1 am Terry Leatherman, with the Kansas Chamber of Commerce and Industry. Thank you
for the opportunity to explain where KCCI stands on two of the most critical issues in the

development of a comprehensive package of reform to the Kansas workers' compensation

system.

The Kansas Chamber of Commerce and Industry (KCCI) is a statewide organization
dedicated to the promotion of economic growth and job creation within Kansas, and to
the protection and support of the private competitive enterprise system.

KCCI is comprised of more than 3,000 businesses which includes 200 local and regional
chambers of commerce and trade organizations which represent over 161,000 business men
and women. The organization represents both large and small employers in Kansas, with
55% of KCCI's members having less than 25 employees, and 86% having less than 100
employees. KCCI receives no government funding.

The KCCI Board of Directors establishes policies through the work of hundreds of the
organization's members who make up its various committees. These policies are the
guiding principles of the organization and translate into views such as those expressed
here.

During appearances before this Committee, KCCI has made a point to promote
"comprehensive" reform of workers' compensation in Kansas. From the Kansas Chamber's
ﬁ)éum,é/ },; 2l gkl \9\74&%@
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pu..pective, "comprehensive" reform means addressing problems in five areas of the
workers' compensation system. They are: 1) encouraging work place safety; 2) reducing
litigation and streamlining administration of the process; 3) establishing medical cost
containment and vocational rehabilitation reform; 4) insurance reform to promote the
advantages of self-insurance in the insured community; and, 5) making employers
responsible for only compensating injuries which should fall in the parameters of the
workers' compensation act.

While some disagreements exist, there is a great deal of agreement in areas one
through four. However, the two issues for discussion today, work disability compensation
and compensation for pre-existing conditions, fall into the fifth area of reform, and are
undoubtedly the most contentious issues in today's workers' compensation reform debate.
They are at the heart of changes that the promoters of comprehensive reform are attempting
to “"reduce the cost of workers' compensation on the backs of injured workers." In making
jts case for change today, KCCI will promote reform in these two areas which would Tower
costs. However, the Kansas Chamber is equally convinced the proposed changes retains a

system which fairly compensates workers who are injured on the job.

1. WORK DISABILITY

In workers' compensation cases involving permanent, but partial, general injury to
the body, work disability compensation is considered. There are two key questions which
must be answered in applying work disability compensation. They are: A) what cases
should be allowed to qualify for work disability; and, B) what objective standard should
you use to determine the degree of work disability, in cases which qualify. Current law
and the proposed changes are shown below.

CURRENT LAW
A) There is a presumption that work disability does not exist when an employee engages

in any work at comparable pre-injury wage.
B) Work disability is calculated by determining the employee's loss of access to the

open labor market and the employee's lost ability to earn comparable pre-injury wages.
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A) Subject to the law's review and modification provision, there is no work disability
if an employee engages in any work at comparable pre-injury wage.

B) Work disability is calculated by determining the employee's lost ability to earn
comparable pre-injury wages.

HB 2375

A) There is a presumption that work disability does not exist if the employee is
engaging in work at pre-injury wages. The presumption can only be overcome by an employer

demonstrating the employee is engaged in suitable work.

B) SAME AS CURRENT LAW

HB 2432
A) There is no work disability while the employee is engaging in any work at comparable

pre-injury wages for the same employer they were working for when they were injured.
B) Work disability is calculated by determining the employee's lost ability to perform

work tasks that the employee performed during a 15 year period before the accident

averaged together with the difference between pre-injury wage and post-injury wages the
employee is earning. In addition, the work disability percentage is reduced by a "pre-
existing" factor.

In both of the areas regarding work disability, KCCI feels HB 2354 is superior.

In the first part of the test regarding what cases are not permitted work
disability, HB 2354 eliminates the "presumption” language. This should make it clear to
courts that employees who engage in comparable wage employment do not qualify for work
disability. The review and modification provision provides a further protection for
employees who are returned to employment in the guise of avoiding work disability
compensation, and does not apply the extremely rigid "suitable work" standard in HB 2375.
Finally, unlike HB 2432, a distinction is not drawn between what comparable wage
employment the employee receives after an injury. This provision is key to a small
employer who lacks the ability to return an injured worker to comparable wage employment.

Under the HB 2354 rule, the small employer can accomplish the social good of promoting re-
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en,. .oyment by promoting job placement and vocational education, and eliminate their we...
disability exposure.

In the second part of the test, HB 2354 provides the only definition for calculation
of work disability compensation that employs a one-prong test, making it the least
complicated and most objective test. In addition, by basing the test on wage loss, you
would empower Kansas employers to promote a social good. That would happen because the
closer an employer could restore an employee's ability to earn the wages they did before
an injury lowers the work disability award they will be required to pay. Wage loss is
also the only test of those being considered that looks into the future, rather than
revisiting the past. This is critical because there is nothing an employer can do to
restore "loss of access to the open labor market" or "loss of task performing abilities,”
when those tests are performed by Tooking into the employee's past. However, an employer
can support efforts to use the skills an employee does have after a work-related injury
and return them to employment, leaving the employer to pay a work disability award based
on the success of that effort.

Pre-existing condition proposals in the three major reform bills also differ widely.
They are summarized below.

HB 2354

An employee is not entitled to compensation for any disability that is determined to be

pre-existing, but is compensated to the extent a work-related injury aggravated a pre-

existing condition.

HB 2375

Permanent partial disability is reduced by the percentage of functional impairment from
pre-existing conditions. To be considered pre-existing, the condition must be traumatic
in origin, medical treatment must have been sought, and the traumatic incident and
treatment must have occurred prior to the employee getting a job with the employer

involved in the workers' compensation case.
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Permanent partial disability is reduced by the percentage of functional impairment from
pre-existing accidents. Prior to employment, an accident includes any accident where
medical treatment was sought. After employment, an accident must occur outside employment
and receive treatment to be considered pre-existing.

A1l three proposals recognize that current law does not go far enough in reducing
compensation involving pre-existing conditions. Of the three, KCCI again supports the
approach taken in HB 2354. HB 2354 is clear and straight forward. An employer is
responsible for injuries which occur at their work site. That is an objective standard
which a workers' compensation system should strive to impose.

Mr. Chairman, thank you for this opportunity to explain KCCI's position regarding
these two critical areas for developing comprehensive reform of the Kansas workers'

compensation system. I would be happy to attempt to answer any questions.



