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September 1, 1993
Morning Session

The meeting was called to order by the Chairman, Representative David Heinemann, at 9:07
a.m.

Workers Compensation

George Gomez, Director, Division of Workers Compensation, provided a workers
compensation update since the new workers compensation legislation went into effect July 1. As expected,
it has been rather hectic in their office. They have been traveling around the state explaining the many
changes in workers compensation law, including the new ten-day rule on the reporting of accidents. The
main challenge this month is the selection of a board of review. With a pool of 40 applicants to choose
from, they hope to make the appointments to the Workers Compensation Board by September 18.
Implementation of exact operating procedures of the Board are still under consideration. There had been
some discussion as to the constitutionality of this section of the bill, but it is now thought it is probably okay,
and they are proceeding as such.

Mr. Gomez introduced two benefit review officers who started work today; eventually, there
will be a total of five. They will be staffing six ombudsmen. They currently have offices in Salina, Topeka,
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Wichita, and Kansas City, but are going to start their initial program in Topeka and see how it goes. Space
has been leased in the Merchants National Bank Building. As for the ombudsman program, they have
expanded the 800 number capabilities, changed posters, brochures, letters, etc. They will be collecting data
on computer, eventually 100 codes, on all calls to ombudsmen with the information available to all areas of
workers compensation.

The fiscal note called for 63 extra people, which was cut down to 43 in the budget process.
There will be about 35 additional personnel by October. Mr. Gomez still feels they will probably need the
63.

Bill Morrissey, Assistant Director, stated that the theme of the new Workers Compensation
Act was to put the Division of Workers Compensation in control of these cases, not the attorneys for the
parties. The legislation instructed them to provide educational materials and ombudsmen claims advisors
to inform everyone involved in a case in an attempt to resolve the issue so it will not need to go further. If
the case does go to litigation, there is the benefit review conference to resolve the issue at that stage. Ten
days before a case would go to trial, there would be a prehearing settlement conference with an
administrative law judge, in an attempt to reach agreement or reduce the intensity of litigation. The goal
is to inform and educate people at each stage and try to resolve the issue at that time, before it goes any
further.

In answer to a question from Representative Pauls, it was stated that rules and regulations have
not been constructed at this time. The Division has been working on a medical fee schedule, with a hearing
scheduled for next week.

Mr. Gomez informed the Committee that Section 12 states that when there is a preliminary
hearing application filed, the Director "shall" have a benefit review conference. Another section in the
legislation says the Director "may" have a benefit review conference. There is a conflict between the two
sections.

The Division sent mailings to over 2,000 attorneys July 1, informing them of the changes in
Workers Compensation Law. The oversight committee has been selected, but no meetings have been
scheduled. The Division has experienced some problems getting attorneys to sign pleadings and notice-of-
intent forms.

The Division has had its first question on the alcohol and drug portion of the statute that was
unanticipated. An employer sent an employee for testing, and the test showed no drugs or alcohol. The
employer turned the bill in to the insurance company under workers compensation, and the insurance
company refused to pay.

The noncitizen death benefit was changed in the statute. Recently, the Kansas Supreme Court
reversed that portion of the old law, so this section was wisely changed because of this ruling.

Vocational rehabilitation now is voluntary. The Division believes that now employers and
insurance companies will be doing more of a cost analysis on vocational rehabilitation, the reason being the
new formula on permanent partial disability. Insurance companies can lower indemnity payments and the
employer can lower the experience modification by lowering the indemnity payments by pushing for
vocational rehabilitation training at the right time. They feel vocational rehabilitation will still be used;
however, it will be voluntary. Boeing is considering using vocational rehabilitation as a means of helping
with Americans with Disabilities Act (ADA) requirements.
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The Division has had their first child support assignment. It is good in that someone noticed
the new part of the statute and was using it; however, no reference was made to workers compensation
statutes.

There have been some dramatic changes in the Wichita area on prehearing settlement
conferences. Litigation settlements have gone from 20, 30, and 40 percent to 50, 60, and 70 percent on
prehearing settlements. These are cases that a judge will not have to be involved in, other than monitoring
negotiations. What helps make this work is that everyone involved in a case has to be present at the
prehearing settlement conference.

The Division is altering its open records procedure, so when an employer dials in, he will be
given an identification number and a warning that it is against the law to check a person's records until after
he has been hired, according to ADA rules. Persons whose records are accessed will also be sent a postcard
notifying them that their records have been accessed. This is a significant change that they think will
eliminate any ADA liability the state may have, as it is illegal under federal rules for a governmental entity
to participate in ADA discrimination.

The Division is going to participate in a national data collection system in conjunction with the
National Council on Compensation Insurance (NCCI). When an accident occurs and the employer reports
it to the carrier, the report will be electronically transmitted overnight to the Workers Compensation
Division. In the future, a doctor will be able to direct bill the carrier, and the information will also be sent
to the department. It will probably take about two years to complete the system.

Mr. Gomez met with the Attorney General's office yesterday, regarding an assistant for
workers compensation. They will probably staff one investigator and one clerical person in this area.

Only one doctor has applied for the staff position, so they may not have a doctor hired until
January. Utilization peer review is also to be in place by January 1. It would have been helpful if a doctor
had been hired to help set this up. Instead, they are meeting with the Hospital Association to learn from
their utilization peer review procedures. They are looking for a system of protocol to be used, such as an
American Medical Association (AMA) book on symptoms, tests, and treatment, and the possibility of all
claims above a certain amount ($15,000 or $20,000) being sent to utilization review.

The new Workers Compensation Law mandated the use of the Third Edition Revised of the
AMA Guidelines; now, there is going to be a fourth edition. The question was raised whether to go to a
general term such as the latest edition of the AMA Guidelines to avoid this technical problem in the future.
There was fear last session that we would be adopting nothing without a specific number. Neither title is
actually correct. The correct title is AMA Guidelines to Evaluation of Physical Impairment. The technically
correct title was sent out July 1, and there have been no problems. The Committee may want to address this
next session.

George Welch, Director of State Self Insurance Fund, Division of Workers Compensation,
gave a progress report on the state safety program authorized by the 1993 Legislature. His office plans to
begin a pilot safety program with a local high-accident agency, specifically, Kansas Neurological Institute.
He hopes they can have impact right away with this program and have a favorable report when the 1994
Legislature convenes in January (Attachment 1).

The meeting adjourned for lunch and planned to reconvene at 1:30 p.m.



Afternoon Session

Don Bruner, Director, Division of Labor-Management Relations and Employment Standards,
shared some of his professional concerns about workplace safety and health in Kansas (Attachment 2). Mr.
Bruner explained the federal Office of Safety and Health Administration (OSHA) consultation to the
Committee in detail, explaining that an employer of a small business (less than 500 employees) must request
their service. They do an industrial safety and health survey of the plan, write recommendations, and assist
the employer in bringing his plant up to OSHA standards. If they find serious hazards in a plant, the
employer has to agree to correct the hazard. He is given 30 days to do so; however, extensions are granted.
If the problems are corrected, the company receives a one-year exemption from being inspected by OSHA.
His agency cannot fine private sector employers, but they can fine public agencies. His department does
not report employers to OSHA.

OSHA has a right-of-entry policy, meaning they can inspect any business at any time, without
prior notice. OSHA fines are considerable, with a minimum of $500 up to $7,000 or more per incident.
Recently, there was a $1.5 million fine to a packing plant and a $500,000 fine to a construction company.
If OSHA had found all the hazards their office found in their consultations last year, it would have amounted
to over $3 million. Their office can do 30 or 40 consultations a month. They are averaging 50 to 60 requests
per month, with a backlog of 225 requests.

After the Workers Compensation Law was changed to require insurance companies to provide
accident prevention information, Mr. Bruner sent out a survey to see what is now being provided. Results
of the survey are attached (Attachment 3). An information handout on accident prevention programs for
insurance carriers and self insureds is also attached (Attachment 4). He said many insurance carriers are
concerned about the cost of safety programs. Mr. Burner said accident prevention through insurance carriers
was not the only way to go. Another solution would be to take money we are spending on accident
prevention and expand the OSHA consultation program.

The Department of Human Resources is holding a Safety and Health Conference October 26,
27, and 28 in Wichita, with the seminar on October 28 geared for small businesses that usually do not have
the time to attend this type of meeting (Attachment 5).

If they pass, the OSHA Reform Acts, S.B. 575 and H.B. 1280, would make two major
changes affecting Kansas. The definition of employer would include all public employers and would
establish a fee fund for the OSHA consultation program, with fees going to the federal program (Attachment
6). This is not a glowing future for what they are trying to do in Kansas. If these acts should pass, Kansas
would have the option of becoming an 18(b) state, meaning we would take over the enforcement of OSHA
totally in Kansas. Funding would go from 90 percent federal and 10 percent state to 50-50 funding. Iowa
is the only state in this area that is an 18(b) state. Their Commissioner of Labor recently told him that their
fines and penalties paid for their program and put $400,000 in the State General Fund.

Duane Guy, Industrial Safety Coordinator, Division of Labor-Management Relations and
Employment Standards, expanded on the safety and health issues already discussed (Attachment 7). He
stated that there are provisions in the OSHA penalty provisions for small businesses when penalties are
assessed. First, they look at the size of the business (there is a 50 percent reduction for small businesses).
Second, they look at whether there has been a good faith effort on the part of the employer, such as a safety
and health program, or whether he has asked for the state OSHA consultation service. Penalties can be
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reduced down to about 25 percent. OSHA concentrates its efforts by high-hazard industries, as does the
OSHA consultation service.

OSHA is now involved in safety and health programs; it has always recognized the need, but
failed to require specific programs. Part of the consultation service is to help develop written safety and
health programs now mandated by OSHA. Necessary items in a good safety and health program include
management commitment, employee involvement, labor-management committees, goal setting, and
inspection procedures (about 10 percent of the total program). The state has the equivalent of 2.5 full-time
employees in the safety area and 2.5 industrial hygienists. Shortage of personnel is one reason they have
225 requests backlogged. He felt money might be better spent in safety and health programs, rather than
inspections.

Nebraska just enacted a mandatory consultation program effective July 1, 1993; this is a
consideration, not a recommendation.

The meeting adjourned at 3:50 p.m. The next meeting is scheduled for September 2, at 9:00
a.m.

September 2, 1993
Morning Session

Sharon Huffman, Kansas Commission on Disability Concerns (KCDC), addressed the
Committee on the employment provisions of ADA that specifically refer to workers compensation. The
Commission's main concern is the problems associated with the workers compensation records being open
to the public. ADA prohibits questions regrading previous workers compensation claims prior to offer of
employment (Attachment 8).

Ms. Huffman included several attachments with her testimony:

L. excerpts from the Equal Employment Opportunity Commission final rule on Title I, the
employment provisions of ADA that specifically refer to workers compensation
(Attachment 9);

2. samples of disability discrimination complaints to the Kansas Human Rights

Commission (Attachment 10);

3. a copy of a letter from Richard D. Charlton, Sr., attorney for Advocates for Disabled
Access to Programs and Training, Inc. to the Department of Human Resources,
recommending closing workers compensation records (Attachment 11); and

4. results of a February, 1993 KCDC survey of all 50 states asking about their policies
regarding workers compensation records being released to the public (Attachment 12).

Legislation passed last session makes workers compensation records subject to the Kansas
Open Records Act, providing more restriction. The Division of Workers Compensation is currently making
some changes that will restrict access to claimant records, will notify the claimant that his or her records
were requested or reviewed, and also provide a tracking system as to the source of the inquiry. She feels
that while this method may catch the violators, it is not a means to stop them.
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KCDC feels the only way to stop access to workers compensation claim files is to repeal
K.S.A. 44-550b or to amend it to require written authorization from the claimant prior to release of
information.

Richard Brock, Administrative Assistant, Kansas Insurance Department, reported on
developments in the Insurance Commissioner's office as a result of workers compensation reform legislation
passed last session. He provided a sample copy of a letter sent to the president of each insurance company
authorized to write workers compensation insurance in Kansas to be sure that top management knew that
Kansas had made substantial changes in its workers compensation laws and asked them to take another look
at Kansas as a good place to do business. Response from the letter has been encouraging (Attachment 13).

Mr. Brock provided a copy of workers compensation informational material for Kansas
employers and employees to be provided by insurance companies, as required in Section 7 of the new
workers compensation legislation. The Division of Workers Compensation is translating the brochure into
Spanish and is looking at the possibility of combining both languages on one brochure. After October 1,
1993, this information must accompany every workers compensation insurance policy and any renewal
issued to a Kansas employer (Attachment 14).

All insurance rates have to be filed and approved by the Commissioner of Insurance before
being used in Kansas. In reply to a question by Representative Smith, if a rate increase or decrease is
appealed, the burden of proof falls on the Insurance Department to prove that the rate is excessive or
discriminatory. As of July 1, 1994, they will be going to lost cost rates, which means that NCCI will file
only that portion of the rate that reflects the losses that are expected to be paid. That portion of the rate that
reflects insurance company expenses will be filed separately by each insurance company. When one
organization files for all companies, it relies on averages, and therefore, provides no incentive to reduce
expenses and to lower rates. This will make each company look at its own expenses and possibly, make
rates a little more competitive.

Chairman Heinemann expressed his opinion that next session we have one bill on workers
compensation that basically makes all the technical clarifications necessary to fulfill the intent of what we
passed last year. Policy changes should be in a separate bill.

The meeting adjourned at 11:15 a.m. The next meeting is schedule for November 1, at 9:00
a.m.

Prepared by Jerry Ann Donaldson

Approved by Committee on:
December 3 7 orvat st

. 1993
(Date)
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STAFFING

Three positions have been allocated to develop, organize and
implement the State Employee Safety and Health Promotion program.
A Personnel Management Specialist IV will head up the program,
supported by a Personnel Management Specialist IT and an Office
Assistant III. This program will receive the full support of other
staff in the Self Insurance Fund.

SPACE

Adequate space for staff is currently being prepared on the fifth
floor of Landon building, adjacent to space currently occupied by
the Fund. This space should be ready for occupancy by September 15,
1993. It is located in room 554.

————

TRAINING

In testimony before this committee last session, the Behavioral
Accident Prevention Process was explained and offered as the
process we planned to utilize. This process, you may recall,
reduces accidents through management of at-risk behaviors. It is
a proactive process that identifies, measures and improves safety-
related behaviors upstream before accidents happen. The process is
based on measurement, upstream sampling of key variables, problem
solving and employee involvement. It is an effective safety
management process that identifies and corrects existing systems
that produce at-risk behavior and develops new systems that
encourage safe behavior.

Currently, we are negotiating with a company that can provide
training for this core group and an additional three people from
an agency that has a high frequency accident rate. The purpose of
the training is to: 1) establish a mechanism for continuous
improvement of safety performance; 2) significantly reduce accident
frequency during the first one year period of the process; 3)
improve behaviors and attitudes that are critical to safety; 4)
increase employee involvement, morale and positive attitude toward
safety; and 5) provide a system that allows for measurement of
true safety improvement.

Allocated positions shall be filled to coincide with available
space. A target date to commence training, the first phase, is
October 1, 1993, with Assessment and Planning for Implementation,

phase 2, to begin three weeks lat
fﬁ;aamn TS &
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REMARKS BEFORE THE HOUSE LABOR & INDUSTRY INTERIM COMMITTEE
REVIEW OF NEW WORKER’S COMPENSATION ACT
AND
WORKPLACE SAFETY ISSUES
SEPTEMBER 1, 1993

Good morning Mr. Chairman and members of the Committee. My name is Don
Bruner, Director of the Division of Labor Management Relations and Employment
Standards, Department of Human Resources. Also appearing will be Duane Guy,
Industrial Safety Coordinator for the Industrial Safety and Health Section.

We welcome and thank the Committee for the opportunity to discuss workplace
safety issues in Kansas.

Kansas has for over 100 years maintained a strong policy on providing workers a
workplace free of safety and health hazards. Such dates back to the Industrial
Commission in the late 1800’s, followed by the Department of Labor which became
the current Agency. The Secretary’s current duties and authorities are broad and
comes from several areas of Kansas Law related to safety concerns. i.e.

K.S.A. 44-636 -- Public sector employment enforcement.

K.S.A. 77-536 -- Special immediate authority upon finding imminent dangers to
employees or other persons exposed.

K.S.A. 75-5740 -- Mandate to promote workplace safety and health education,
citizens cooperation, accident prevention and safety measures of every kind and
character.

Federal OSHA Consultation -- The Secretary has entered into a contract with the U.S.
Department of Labor, Occupational Safety & Health Administration to provide
consultation services to small high hazard private sector employers (500 employees
or less) in Kansas. Such is a no cost service which is funded by 90% Federal funds
with a 10% State match. This service provides on-site consultation with recommen-
dations and technical assistance in hazard abatement.

New Accident Prevention Section 10, SB 307, 1993 -- The Secretary has a duty to
enforce this provision of law to assure that insurance companies and group-funded
self-insured plans maintain and offer accident prevention services which are
adequate. My research of the meaning of the word ADEQUATE indicates it is simply
equal to THAT WHICH IS INTENDED. Firms or plans who’s services are found not to
be adequate are referred to the State Insurance Commissioner’s jurisdiction for
remedy.



ISSUES & CONCERNS REGARDING THE ENFORCEMENT
OF NEW SECTION 10, SENATE BILL 307, 1993

In any new endeavor immediate questions require answer so that planning can take
place. In planning for accident prevention enforcement it became apparent that
discussion with employers regarding current (pre-law) services was required. A
decision was made to use a single page "VOLUNTARY PREVENTION INQUIRY
FORM". Employers requesting services under the OSHA consultation program would
be asked to answer the questions raised. (a copy is attached) As can be ascertained
we are concerned with determining the extent, quality and effectiveness of accident
prevention services being provided prior to July 1, 1993.

The limited time to accomplish this inquiry necessarily limits the number of
responses we would receive. Accordingly the attached results are based upon 20
responses from employers. Their use of the consultation program and demonstrated
interest in improving workplace safety may weight the sample to indicate existing
conditions that are above that which actually exist. Employers who know they have
safety problems and do not have the will or fiscal ability to make corrections will
normally not request our services. This same factor may present itself within the
accident prevention in the same manner.

This inquiry reveals some interesting points and if they are true indicators of that to
come, may give serious consideration to the fiscal ability of marginal insurance
companies. The findings indicate that 40% of the employers report that they
received no accident prevention services at all. In fact in some cases the employers
safety representative did not know who the worker’s compensation insurance carrier
was.

Additionally, consider that only 55% of the 60% receiving services were given written
recommendations that were based upon OSHA standards or other nationally
accepted concensus standards. Further that only 20% of the 60% indicated follow-
up was made and lastly, only 45% of the 60% indicated that their interest was
advanced by the service.

The above is reported with full knowledge that a full professional survey might give
a better picture, I believe that this snapshot can be relied upon with a reasonable
margin of error.

If reasonably acceptable, what conclusions can be drawn and what would be their
meaning?

First, consider that insurance company or group-funded self-insured plan which is

among the 40% that does not provide services. Because such services are used by
some as a point of marketability one can assume cost is most likely the reason for
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lack of services. Further, consider under Section 10 that this insurance entity is
required to develop and maintain the kinds and type of services described in law.
Such will be established at a considerable cost. To not maintain the services is in
violation of their right to do business in Kansas. They do not have the option of
having the services and just not offer same to insured employers. This approach is
clearly not adequate and will also trigger the required actions of the Insurance
Commissioner.

The question arises, will insurance companies be forced to stop doing business in
Kansas? Any consideration to raise rates to cover costs will run counter to the intent
of the Legislation.

Second, consider that if the scenario discussed above develops there will be
increased administrative costs for all agencies involved.

Third, will the desired reduction of safety hazards be achieved and more important
will the insured employers actually receive benefit from the service? Our limited data
indicates a 50% chance.

Fourth, consider that actual reduction of rates under a successful accident
prevention program would require an extended period of time because of the
reporting and rate making procedures involved.

We would not argue that accident prevention services of insurance companies and
group-funded self-insured plans do not play an important function in rate making or
accident reduction. However, we do argue that it alone is not sufficient. The nature
of accident prevention as established in the law is missing a most important factor -
that being employer commitment to a strong workplace safety program. This will
better follow an equally strong incentive such as a method of automatic rate
reductions for reaching safety benchmarks. The employer that invests in safety and
reduces accident rates by reason of an effective safety program should enjoy a
return on their investment and efforts without undue delay.

We remain convinced that a safely program with incentives which utilizes the
provisions and procedures of the current OSHA consultation services is the best
approach to workplace safety in Kansas.

In considering workplacé safety issues in Kansas one must look to the future and
consider changes which may impact. One major factor requiring attention is -

The OSHA Reform Acts, Senate Bill 575 and House Bill 1280. They make two major
changes affecting the State of Kansas.



First, the proposed acts amend the definition of employer to include all public
employers in Kansas.

This would automatically invoke the OSHA pre-emption of state enforcement of
K.S.A. 44-636 unless Kansas elects to become and is approved as an 18(b) (OSHA
enforcement) state.

In this status Kansas would deposit fines and penalties for OSHA enforcement into
the Kansas treasury. Otherwise, under OSHA enforcement they would be deposited
in the U.S. Treasury. Under current penalty and fine structure, receipts could be
greater than the 50% match of the State. In any event this approach should be fully
discussed and considered upon passage of OSHA reform legislation if it remains in
current form. Any such consideration will also involve Kansas Legislative approval
or statute.

Secondly, if passed the reform act will establish a federal fee fund for our
consultation program. Employers both public and private who then request
consultation services in our 7(c)(1) program would be charged a fee. Fees are to be
deposited in a federal "fund" to be used to fund training and assistance nationwide.
A general rule here is that small states most often do not receive back an amount
equal to what they contribute.

I thank the Committee for your kind considerations. If my Division can be of service
at any time in the future, please call 296-4386. | will stand for question on my
remarks at this time or at the end of Mr. Guy’s remarks regarding the safety program
operation in KDHR.



Voluntary Prevention Inquiry Form
Date: :

Workers Compensation Insurance Carrier is:

Name:

Address:

Name of Person Interviewed: Tile

The following questions relate to accident prevention or loss control services provided by the
above insurance carrier.

1. Is accident prevention service provided? Yes 607 (12) No_40% (8)

If yes, describe: _ONLY 25% COULD OR DID DESCRIBE SOME PART OF THE ACCIDENT
PREVENTION SERVICES RECEIVED.

2. Are written recommendations issued? Yes 55% (11) No_45% (9)
(If yes, inquire if a copy can be Sfurnished)

3. Are recommendations based upon nationally accepted standards or OSHA?
Yes 45% (9) No_55% (11)

4. Does the insurance company require correction or follow-up inspection(s)?
Yes 20% (4) No_80% (15)

If no, what action does the insurance company take to verify correction?
15% INDICATED THAT SOME ATTEMPT TO VERIFY CORRECTION WAS MADE

5. In your view, was the employer’s interest in reducing accidents advanced by this
service? NO ANSWER 5% (1) Yes 45% (9) No_50% (10)

If no, explain: 5% EXPLAINED THE REASON SUCH DID NOT ADVANCE THE INTEREST

OF THE EMPLOYER

6. Does the employer feel the service provided would provide reasonable protection from
OSHA citations for violations? NO ANSWER 5% (1) Yes 40% (8) No_55% (11)
7. Does the employer use the services of independent industrial safety consultants?
Lo Radova " Yes25% (5) No 1% (15)

g./-93



A REVIEW OF ACCIDENT PREVENTION SERVICES PRIOR TO THE LAW

DATA FROM 20 INSPECTIONS WERE REVIEWED
60% (12) HAD RECEIVED ACCIDENT PREVENTION SERVICES -

44.7% (68) OF THE 152 SERIOUS AND 82.6% (95) OF THE 115 NON-SERIOUS HAZARDS
IDENTIFIED WERE FOUND WITH EMPLOYERS WHO HAD RECEIVED ACCIDENT PREVENTION

SERVICES

THE 12 EMPLOYERS WHO RECEIVED ACCIDENT PREVENTION SERVICES AVERAGE 5.66
SERIOUS AND 7.9 OTHER THAN SERIOUS IDENTIFIABLE HAZARDS EACH

THE REMAINING 40% (8) OF THE EMPLOYERS REVIEWED RECEIVED NO ACCIDENT
PREVENTION SERVICES

55.3% (94) OF THE 152 SERIOUS AND 17.4% (20) OF THE 115 OTHER THAN SERIOUS
HAZARDS IDENTIFIED WERE FOUND WITH EMPLOYERS WHO HAD NO ACCIDENT
PREVENTION SERVICES PERFORMED.

THOSE 8 EMPLOYERS NOT RECEIVING SERVICE AVERAGE 11.75 SERIOUS AND 2.5 OTHER
THAN SERIOUS HAZARDS EACH



INFORMATION HANDOUT
ACCIDENT PREVENTION PROGRAMS

Workplace safety and accident prevention is a key element of the new law. This
requirement was designed with the idea of holding down premium rates for employers.
Because rates are based in part on claims experience - e.g. disability compensation paid
out - the prevention of employee accidents through enhanced safety measures is one of
the best ways employers can help keep rates down.

By law, insurance carriers and group-funded plans must make accident prevention
programs available to clients. Notice of such accident prevention programs must appear
on the front page of every policy issued after July 1993.

Accident prevention programs may be provided by insurance carriers free of charge or
under a separate contractual arrangement. The programs must be staffed and
implemented by trained field safety representatives, who must meet qualifications as
outlined by law. Insurance companies and group-funded plans failing to meet this
requirement are subject to legal penalties.

The programs must be tailored to meet the needs of the various employers and worksites
around the state. These programs must include: surveys, recommendations, training
programs, consultations, analysis of accident causes, industrial hygiene and industrial
health services (adequate to meet the needs of the employer) and other assistance as
needed to implement the program.

STATE ASSISTANCE

Accident prevention programs will be enforced by the Division of Labor Management
Relations and Employment Standards (913-296-4386), which will conduct field inspections
as needed. At least once a year, each insurance carrier must submit an accident
prevention services plan to the Division of Workers Compensation for review. Such
information must include:

° The amount of money spent by the insurance carrier or group-funded plan on
accident prevention services;

° the number and qualifications of field safety representatives;

° the number of site inspections performed by field safety representatives;
L evidence of the effectiveness and accomplishments of the services; and
° additional information as required by law.

Dbsor Fabto erd Wﬁ
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A SAFETY PROGRAM REQUIRES MORE THAN TECHNOLOGY AND A PLAN. LEARN HOW TO
CONVINCE PEOPLE TO PRACTICE GOOD SAFETY HABITS. ALSO, ACQUIRE THE LATEST
INFORMATION FROM THE OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION.
LEARN HOW TO SET .UP A JOINT LABOR-MANAGEMENT SAFETY AND HEALTH COMMITTEE
OR FIND OTHER GOOD SOLUTIONS TO SAFETY ISSUES AFFECTING YOUR INDUSTRY. ATTEND

THE 1993 KaNsAas SAFETY AND HEALTH

[ : : ' CONFERENCE OCTOBER 26-28, 1993, AT THE
KANSAS SAFETY AND . A1RPORT HiLtoN INN, 2098 AIRPORT ROAD,

WICHITA. THE CONFERENCE IS SPONSORED BY

HE ALTH CONFERENCE INDUSTRIAL SAFETY AND HeartH, KANSAS

DePARTMENT OF HUMAN RESOURCES AND CO-

* SPONSORED BY THE AMERICAN INDUSTRIAL
HYGIENE ASSOCIATION—-MID AMERICA CHAPTER; AMERICAN ASSOCIATION OF
OccupatioNaL HeaLtH Nurses--Kansas City & WicHitA CHAPTERS; AMERICAN
SOCIETY OF SAFETY ENGINEERS-< WICHITA AND HEART OF AMERICA CHAPTERS; PUBLIC
Risk MANAGERS ASSOCIATION; AssOCIATED GENERAL CONTRACTORS OF KANSAs,
INC.; BOEING COMMERCIAL AIRPLANES, INTERNATIONAL ASSOCIATION OF MACHINISTS /
BoEING HEALTH AND SAFETY INsTITUTE; Kansas CONTRACTORS ASSOCIATION, INC.;
K ANSAS DEPARTMENT OF HEALTH AND ENVIRONMENT; WESTERN RESOURCES, INC.;
Kansas Rurat Erectric COOPERATIVES, INC.; ENVIRONMENTAL AND SAFETY SERVICES,
INC.; KaNsas STATE FIRE MARSHAL DEPARTMENT; NATIONAL SAFETY MANAGEMENT
SOCIETY, SAFETY AND HEALTH CouNciL OF WESTERN M;Z(,)(JURI ﬁD KaNsas, INC.
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SAGENDA |
LA October 28, 1993

7:30 A.M  Registration

8:00 A.M. Welcome and Introductions of Speaker Panel

8:15 A.M. Recordkeeping and Reporting (OSHA & EPA)

10:15 a.M. Break

10:30 A.M. Occupational Safety and Health Administration Regulations

Noon Lunch (provided)

1:15p.M. Department of Transportation Requirements

2:30 p.M. - Break :

2:45 p.M. Environmental Protection Agency

3:30 p.M.  Other Issues and Management Practices
+2.4:00 .M. Adjourn

_f}RESENTERS

“ Michael D. Hermsen, ASP, is an expert in OSHA and EPA compliance programs, facility safety pro-
gram management, occupational safety and confined space entry. He holds a bachelor of science degree
in occupational and traffic safety education from Iowa State University and has completed the 40-hour
course on Hazardous Waste Operations and Emergency Response.

44
/

James E. Fleer is an expert in Superfund site management, environmental remediation management, In-
cineration and PCB issues, UST management and hazardous waste management. He holds a bachelor of
science degree in chemical engineering from the University of Missouri, and a master of business ad-
ministration from the University of Kansas. He has been published in professional journals.

Regina M. Neese, senior ergonomist, is an expert in ergonomics, safety and health programs, accident
investigation, workers compensation, industrial engineering and training. She holds a bachelor of science
degree in industrial engineering and industrial/organizational psychology from Kansas State University
and a master of science degree in industrial engineering from Kansas State University.

Theresa Hodges, Director of the Office of Pollution Prevention, Kansas Department of Health and Envi-
ronment, holds a bachelor of arts and a master of arts degree in microbiology from the University of
Kansas. During her 20-year tenure at KDHE, she has worked in the Health and Environmental Labora-
tory, where she served as safety coordinator.

REGISTRATION INFORMATION

Early registration is $50. After October 17, 1993, Name
registration is $55.

Make check payable to the Kansas Safety and Health :
Conference. The check and this form should be mailed Business

to: The Industrial Safety and Health Section, Kansas
Department of Human Resources, 512 S.W. 6th Ave.,
Topeka, KS 66603-3174. Address

Cancellations must be made one week prior to the
conference date in order to receive a full refund.
Refunds will require a Social Security number for
individuals or a federal employers identification .
number for businesses. Send cancellations in writing to

the address above. Phone:

For more information, call: 913-296-4386

X




1:30 p.m.

2:30 p.m.
3:30 p.m.

1:30 p.m.

2:30 p.m.

3:00 p.m.

3:30 p.m.

4:00 p.m.

1:30 p.m.

2:30 p.m.

3:00 p.m.

4:00 p.m.

1:30 p.m
1:45 p.m.
2:30 p.m

2:45 p.m.

3:45 p.m.

CHEMICAL AND PETROLEUM

Confined Space and Industrial Rescue, Rescue
Equipment Specifications—Mark Baker—Chief Rescue
Instructor for the Roco Corporation and a Captain with
the Wichita Fire Department

Rescue Equipment Specifications - Mark Baker
(cont.)

Confined Space Rescue Techniques — Mark Baker

ENVIRONMENTAL

Emergency Planning/Community Right-to-Know
Update - Gen. Dan Karr, Director of the Division of
Emergency Preparedness, Adjutant General's Office &
Jon L Flint, Program Manager, Community Right-to-
Know Program, Kansas Department of Health and
Environment

Radon Programs and Guidance - Federal EPA
Perspective- Steve Chambers, Environmental Scientist,
Radiation and Indoor Air Section, US Environmental
Protection Agency

Radon in Kansas - Harold Spiker, Chief of
Environmental Radiation and Emergency Preparedness
Section, Kansas Department of Health and Environment
Naturally Occurring Radioactive Materials

(NORM), a Kansas Perspective - Harold Spiker
Clean Air Update - John Irwin, Director, Bureau of
Air and Radiation, Kansas Department of Health and
Environment, Topeka.

INDUSTRIAL HYGIENE

Program Implementation: Industrial Hygiene
Communication to Management - Panel includes:
Steven H. Chesnut, CIH, Senior Industrial Hygienist
and Regional Office Manager for Environmental Science
and Engineering, Inc.; DougRush, IHIT, OHST, REPA,
Industrial Hygienist for Integrated Solutions; Diane M.
Czarnecki, Industrial Hygienist with Environment
Science and Engineering, Inc.; Rod Duke, Industrial
Hygiene Manager for Boeing Commerical Airplane Group,
Wichita Division and Eric Phillips, Industrial Hygienist
with Vulcan Chemicals in Wichita.

Regulatory Outlook for next 5-10 years — (panel)
Tailoring Exposure Assessment to Your Facility -
(panel)

Evaluating Industrial Hygiene Issues Associated
with New Processes - (panel)

LABORATORY SAFETY

Myths of Radioactivity, an Introduction - Ruth N.
Schuckman Dakotas, Director of Safety, University
of Kansas Medical Center

Overview of the Radiation Regulations, 10 CFR -
Bureau of Air and Radiation Control, Kansas
Department of Health and Environment

Overview (cont.)

Today's Laboratory Safety - Richard Alsager, Fisher
Scientific

Polution Prevention in the Laboratory - Dr. Steven
Galitzer, PhD, Industrial Hygienist, Kansas State
University

1:30 p.m

2:30 p.m.

3:30 p.m.

1:30 p.m.

2:30 p.m. '

3:30 p.m.
4:00 p.m.

OcTOBER 28, 1993

MANUFACTURING

Status of NIOSH/OSHA Ergonomic Regulatory
Activity - Jeffrey E. Fernandez, PhD, PE, Associate
Profesor of Industrial Engineering, Wichita State
University

An Effective Smoking Cessation Program - Bruce
Garren, Manager, Finance Systems and Corporate Policies
for Cessna Aircraft Company, Wichita and Kristy
Hoffman, Policyand Procedures Analyst, Cessna Aircraft
Company

EMEF - Separating Fact From Fiction - Arthur G.
Varanelli, Assistant Corporate Manager, Occupational
Safety and Health, Raytheon Company, Lexington, MA

PUBLIC SECTOR

How to Set Up a Comprehensive Injury Treatment
Program to Better Manage Your Workers'
Compensation Costs Dr. Stephan Sparks, Medical
Director, HCA Wesley Occupational Health Servicesand
Mary Sterling, Program Director, HCA Wesley Medical
Center, Occupational Health Services

The Wellness Cycle: How Do You Keep Your Work
Force Healthy? Brad Stephan, Director, Marty
Winslow, Senior Consultant, Suzanne Faber, Senior
Consultant, Payer Marketing and Cecilia Pivonka,
Coordinator of Physical Assessment, allwith HCA Wesley
Medical Center, Wichita

Wellness Cycle (cont.)

Exhibits Close

LABOR-M ANAGEMENT JOINT SAFETY & HEALTH PROGRAMS
7:15-8:15 a.m. Buffet Breakfast

7:30 a.m.
8:30 a.m.

-9:20 a.m.

9:30 a.m.

10:20 a.m.
10:30 a.m.

11:20 a.m.

Noon

1:00 p.m.

1:45 p.m.
1:55 p.m.

3:00 p.m.

Registration

United Auto Workers/GM, Historial Perspectives
of Joint Programs - Don Eflin and Al Warren

Break

Government Perspective of Joint Programs
Governor Joan Finney (tent)

Break

Optimum Process to Return Workers to Work after
Injury - Darsi Carico and Lary Worthy, Return to
Work

The Perspective From the Floor. Management and
Employee Working Safety Issues Together - Tom
Stout/Employee

Lunch (provided)

Findings of CTD Joint Research Study Completed
at The Boeing Commerical Airplane Group Wichita
Division - CTD Study

Break

Process Oriented Human Factors in Manufacturing
-Sherril Walker

Adjourn
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i HIGHLIGHTS

@ The annual Safety and Health Conference now offers valuable safety information to the small business owner. The new no-frills Small
Business Safety Institute on Thursday presents essential safety information in a compact format for a small price.

@ Learn to develop a labor-management team with the goal of accident prevention at the Thursday seminar
@ Keynote speakers will address important issues both Tuesday and Wednesday mornings.

@ Six concurrent workshops are scheduled Tuesday and seven are planned for Wednesday. Nationally prominent speakers will cover
specific safety, health and environmental topics in detail.

@ The exhibits will open Tuesday morning at 7:30 a.m. and close at 4 p.m. Wednesday. A cash-bar reception will be held Tuesday at 5 ‘lp.m.
in the exhibit area. You willbe abfe to exchange ideas and receive information from nearly 40 exhibitors on equipment and services available
in the Midwest. The National Safety Council will host a viewing room for its video library. In addition, professional and trade organizations
will host a literature table for activities and membership information.

@ Visit the General Motors van with the latest information on safe driving.

@ The 44th Annual Kansas Safety and Health Conference will be "green." All promotional materials will be printed on recycled paper. Bins
will be available for collecting paper to be recycled. Coffee will be served in ceramic cups. Unserved food will be donated to local charities.

3

' REGISTRATION

@ Continuing Education Credit: Applications have been made to the American Industrial Hygiene Association; American Society of
Safety Engineers; and the Kansas State Board of Nursing. Certificates of Attendance will be made up for persons submitting individual
course applications in other disciplines.

@ Registration Options: Materials included for all options. Full registration includes meals, breaks and receptions over the three days. One-
day packages include all regularly scheduled meals, breaks and receptions for that day. Afternoon workshops registration includes only
breaks. A special rate allows students to monitor sessions without meals or breaks. However, scholarships for students are available by
calling (913) 296-4386. Extra meal tickets may be purchased for guests.

@ Cancellations must be made one week prior to the conference date in order to receive a full refund. Refunds will require a Social Security
number for individuals or a federal employers identification number for businesses. They may be in writing to ATTN: Delores Howland,
Industrial Safety and Health, KDHR, 512 W. 6th, Topeka, KS 66603, or they may be called in to the General Information Number - 913-
296-4386. A

@ Hotel Reservations: The Conference will be held at the Airport Hilton Hotel, 2098 Airport Road, Wichita, KS 67209. Call: 316-945-5272.
Please identify yourself as part of the Kansas Safety & Health Conference to receive the special rate and to help the conference.

@ Checks and Address: Make checks payable to The Kansas Industrial Safety & Health Conference. The check and the form below should
" be mailed to: Industrial Safety and Health, Kansas Department of Human Resources, 512 S.W. 6th Ave, Topeka, KS 66603-3174.

@P} MAIL

Nobia U 165 Early full registration - 3 days including meals, breaks &
: receptions
ob Title
L ] $185 Full registration after Oct. 18, 1993
ame
Job Title O $90 One-day registration - including meals, breaks & conference
materials. Day
Name
Job Title 0 $35 Oneafternoon workshop (breaks only) Day
Organization d $15 Student Registration - three days, no meals. (scholarships
PR available)
Phone (__) ] $8 Extra meal tickets available: Breakfasts
S # or tax ID s s ko
SO ; Subtract 10 percent if three or more persons are registered at
Government employees may mail this form with T : 2.
payment or purchase authorization number. Khecanic Huibfesalis com tganzubo
Government Authorization number TOTAL ENCLOSED

5
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" OccupATIONAL SAFETY & HEALTH

Volume 22, Number 42

March 24, 1983

= REPORTER

A wesekly raview of workplace heaith and sarety issues.
THE SUREAU OF NATIONAL AFFAIRS. iNC.

SPECIAL SUPPLEMENT

THE COMPREHENSIVE

OCCUPATIONAL SAFETY AND HEALTH REFORM ACT

S 575, HR 1280

The push for expanded worker protection measures intensified as comprehensive job
safety reform biils were introduced in the House March 10 (HR 1280) and in the Senate
March 11 (S 375).

Rep. William Ford (D-Mich). chairman of the House Education. and Labor Committee
and the House bill’s chief sponsor, said the Comprehensive Occupational Safety and
Health Reform Act is aimed at reducing the estimated 10,000 job-reiated deaths, 1.7
million disabling injuries, and 390,000 cases of occupational disease each year.

Senate sponsors Edward Kennedy (D-Mass) and Howard Metzenbaum (D-Ohio) con-
tended the bill would benefit industry by heiping reduce the costs associated with
occupational deaths, injuries, and illnesses.

The Kennedy-Metzenbaum bill is similar to job safety reform legisiation the two
Democrats introduced in the 102nd Congress and incorporates some changes that were
included in a House version.

The bills call for health and safery programs for all employers and labor-management
safety and health committees for employers with 11 or more workers; expanded criminal
sanctions; extension of coverage to state and local government workers; mandated
standards on ergomomics, medical surveillance, and exposure monitoring; and specific
measures for the construction industry.

The House bill was referred jointly to the committees on Education and Labor and
House Administration; the Senate bill was referred to the Committee on Labor and
Human Resources.

Text of the Senate bill follows; the House bill starts on p. 1883.

3. 575
Be it enacted by the Senate and House of Rep-
resentatives of the United States of Amerwa in
Congress assembled,
SECTION 1. SHORT TITLX; REFERINCT; TABLI OF
CONTENTS. h
(a) 8BORT TITLE.—This Act may be citsd as

Sec. 201. Safety and health committees and | Sec. 407. Staadard on ergoncmic hazards.
smployee safety and health rap- j Sec. 408. Emergency temporary standards.

resentatives.
Sec. 202. Employse participation In {nspac-
tions.

TITLE [0—COVERAGE

| Sac. 408.

Sec. 301.

Alr Contaminants.

TITLE V—ENPORCEMENT
No loss of employee pay for {aspec-

shs *“Comprehensiva Occupational Safsty - . tiops.

and Health Raform Act™. Sec. 301. Ex:;z:z;zx:: { coverage to public em Sec. 502. Time frame f{or response to com-
(b) REFERENCE.—EXcept as otherwiss 3pe- i plaints.

cifically provided. whenever in this Act an Sec. 302 Applicacion of Act Sec. 503. Complaints.

amendment or repeal 15 sxpressed in terms of
an-amendment to, or repeal of, a secticn of
other provision, the refersncs shall be con-
sidersd to be made to & section or other pro-
vision of the Occupational Bafety and Health
Act of 1970 (29 U.S.C. 851 ¢ 3eq.).

(c) TABLE OF CONTSNTS.—The table of con-
tenta 1s as follows:

Sec. 1. Short title: refsrencs; %able of con-

Sec. 303. Application of OSHA to DOE nu-
clear facilities.

Sec. 304. Extension of employer dutles to all
smployses working at a place of
employment.

TITLE IV—OCCUPATICNAL SAFETY AND
HEALTH STANDARDS

Sec. 401. Time f{rames for setting staandards.

. Sec. S0M.
. Sec. 506.

Sec. 506.
Sec. 507.
Sec. 508.

Mandatory spacial emphasis.

Investigations of deaths and seri-
ous incidents.

Abatement of sericus hazards dur-
ing smployer contests.

Right to contest citations snd pen-
alties.

Right of smployee rapresentatives
to participate in other procsed-

tents. Sec. 402. Basis for standards. ings.
Sec. 2. Findings and purposes. Sec. 403. Record(ljr;g ‘ot wgrk related adverss Sec. 509. Objs«;mons to modification of cita-
medical conditions. . tions. .
TITLE I——S;\RI-"&'}I'RX.'A.‘;‘;D HEALTH Sec. 404. Public disclosure of all communica- Sec. 510. Imminent danger inspections.
: - tions on standards. Sec. 511. Cttations and penaities for viols-
Sec. 101. Safsty and health programs. Sec. 405. Revision of permissible exposure tions of sections 27, 28 and 3L.
TITLE NO-—SAFETY AND HEALTH COM- limits. -Sec. 512. OSHA criminal penalties.
MITTEES AND EMPLOYER.SAFETY AND Sec. 406. Exposure monitoring and health Sec. 513. Commission member’s terms.
. HEALTH REPRESENTATIVES : surveiilance. Sec. 514. Inspections.

3-24-93

Occupational Safety & Health E&ZZ@O % M » y\
Bt idmirt &
9-/-93



s/ 575

OCCUPATONAL SAFETY & =EaLTH REFPORTE:.

Sec. 515. Emrployee accountabllity.
TITLE VI—PROTECTION OF EMPLOYZES
FRCM DISCRIMINATION
Sec. 501. Antidiscrimination provisions.
Sec. 602. Pcsting of employee rights.
TITLE VII—0OSHA TRAINING AND
EDUCATION
Sec. 01. Tachaical assistance %O empleyers
and employees.
Sec. 702. OSHA assistance fund.
TTTLS VIII—RECORDKEEPING AND
REPORTING
Sec. 301. Data collected by Secretary.

Sec. 302. Employee rsported Llinesses.
Sec. 303. Emcloyee access.
. TITLE IX—NIOSH

Sec. ®01. Hazard evaluation reports.

Sec. 902. Safety research.

Sac. 903. Contractor rights.

Sec. 904. National surveillance program.

Qec. %05. Establishment of NIOSH as a sepa-
rate agency within Pubiic
Health Service.

Sec. %06. NICSH training.

TITLE X--STATEZ PLANS
Sec. 1001. State plan committees and pro-

grams.
Sec. 1002. Access to Information; employee
rights.
Sec. 1003. Appiication of Federal standards.
Sec. 1004. Complaints against a Stacs plan.
Sec. 1005. Action against a Stata plan.
Sac. 1006. State plan conforming amend-
ments.
Sec. 1007. Effect on State law.
TTTLE XI-VICTIMS' RIGHTS
Sec. 1101. Victims' rigats

TTTLE XI—CONSTRUCTION SAFETY

Sec. 1201. Short title.

Sec. 1202. Definitions.

Sec. 1203. Offica of Construction Safety,
Health, and Education.

Sec. 1204. Construction safety and health
plans and programs.

Sec. 1205. Inspections, investigations, re-
porting. and recordkeeping.

Sec. 1206. Advisory Committee on Construc-
tion Safety and Health.

Sec. 1207. State construction safety and
health plans.

Sec. 1208. Construction Safety and Health
Academy.

Sec. 1209. Enforcement

Sec. 1210. Reports to Congress.

Sec. 1211. Federal construction contracts.

Sec. 1212. Relatiopship to existing law and
regulations. .

Sec. 1213. Timetable for regulations.

TTTLE XTI—-ADMINISTRATION -
Sec. 1201. Administracion.
TITLE XIV—EFFECTIVE DATE

Sec. 1401. Effective date.

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDNGS.—Congress finds that—

(1) during the past two decades progress
has been made in reducing workplace deaths,
{njurtes, and exposure to toxic substances
through efforts of Federal agencies, States.
employers, empioyees. and employes rep-
rasentatives; .

(2) despits the progress dsscribed in para-
graph (1). work-related injuries, illnesses.
and deaths continue $O OCCur at ratss that
are unacceptable and that imposs a substan-
tial burden upon smployers, employees, and
the Nation {n terms of lost production, wage
loss, medical sxpenses, compensation pay-
ments, and disability:

(3) employers and employees are not sufll-
clently involved in joint efforts to identify
and correct occupational safety and health
bazards;

(4) employers and smployeas require better
{.rammg to {dentify safety and health prob-
ems;

3-24-93

(5) mandatory regulation la necessary o
protact smployees {rom healith and safety
racards but Federal agency standard setting
~as z0t kept pace will knowledge about
such hazards;

(6) snforcement of occupational zafety and
realth standards has 2ot been adequate Lo
bring about timely abatement of hazardous
conditions or to deter violations of occupa-
tional health and safety stacdards;

(7) millions of empioyees axpcsed %o seri-
ous occupational safety and heaith hazards
ars excluded from full coverags under the
Occupational Safsty and Health Act of 1570;
and

(8) the lack of accurata data and Informa-
tion on work-related deaths, (njurtes. and ill-
pesses has impeded sfforts o prevent suck
3deaths. lnjurtaes. and illnesses.

(b) PURPOSES.—The purposes of this Act
are to—

(1) incredse the joint participation of am-
ployers and employees i identifying and
correcting occupational safety and health
hazards. by requiring the astablishment of
employer safety and health programs. joint
smployer-employee safsty and health com-
mirtees. and ralning and education pro-
grams;

(2) tmprove and expedite the setting of oc-
cupational safety and heaith standards;

(3) strengthen Faderal and State agency
enforcement of wviolations of safety and
health standards:

(4) assure that all empioyees are afforded
full coverage and protec:ion from safety and
neaith hazards under the Occupational Safe-
ty and Health Act of 1970 or other Federal
laws; and

(5) tmprove information and data on work
ralated injuries. illnesses and fatalities for
purposes of enhancing occupational safety
and health.

TITLE I—SAFETY AND HEALTH
PROGRAMS
SEC. 101 SAFETY AND HEALTH PROGRAMSE.

Section 27 (29 U.S.C. 676) is amended to
read as follows:

’EEC. 27, SAFETY AND HEALTH PROGRAME.

*i{a) ESTABLISHMENT OF PROGRAM.—

(1) IN GENERAL.—Each employer ghall, in
accordance with this section, establish and
carry out a safety and health program to re-
duce or sliminatas hazards and to prevent in
jurtes and iHinesses to emplioyees. -

*(2) MODIFICATIONS TO SAFETY AND HBALTH
PROGRAMS.—The Secretary may by regula-
tions Issued under subsection (c)(1) modify
the requirements of this section with respect
to classes of employers where the Secretary
determines that, in light of the nature of the
risks faced by the employers’ employees.
such & modification ‘would not rsduce the
employees’ safety and health protection.

*(3) DEFINITION OF WORKSITE.—AS used in
this section 'and secticn 28, the term ‘work-
site’ means a single physical location whers
business 18 conducted or where operations,
‘ars performed by employees of one‘or mors;

_employers.

“w(b) REQUIREMENTS.—A safety and health
program established and carrted out under
subsection (a) shall be a written program
that shall {nclude—

(1) methods and procedurss for ldentify-
irg, svaluating, and documenting safety and
nealth hazards;

(2) methods and procedures for correcticg
the safety and heaith hazards identifled
under paragraph (1)

*(3) methods and procedures for investigat-
ing and recording work-related deaths, (nju-
ries, and {llnesses;

(4) methods and procedures for providing
occupational safety and health services, in-
cluding emergency response and firse aid
procadures;

*(5) mecthods and procedures {or employes
rarticipaction i3 the !mplementation of the
ampioyer's safaty and health pregram, ino-
cluding (whers applicadle) participation
througa a safety acd Bdealth commitlee es-
cablished undar section 38:

(§) methods and procadures for providing
a timely response in writlng W tte rec-
cmmecdations of the safety and kea!th com-
mittes, ‘whare applicable:

“(7) methods and procadures for providing
safety and héalt: training and education W0
ampioyees and to members of a safety and
health committas estadlisted under section
28 (where applicablel;

*(8) the desigmation of ope or mcre rep-
resentativas of tse employer who have tke
qualifications and responsibility to ldentily
safety and health hazards and tbe authority
to {aitiate corraciive actiom whers appro-
priata;

*{9) in the case of a worksita where em-
ployees of two or more smployers work. pre-
cadures for each employer {0 protect em-
ployeses at the worksite (rom ‘hazards under
the semployer's sorcrol. inciuding procedares
to provide information on safety and heaith
nazards to other smplcyers and employees ac
the worksite: and

(10) such other pravisiozs as the Sec-
retary requires to =ffoctuats the purposes of
thig Acet.

“(c) REGULATIONS ON EMPLCYER SAFETY
AND HEALTH PROGRAMS.—

(1) I GENERAL.—¥lthin 1 year of the data
of spaccment of the Comprehensive Occupa-
tiopal Safety acd Health Rsform Act. the
Secratary shall issus {lnai reguiacions on
employer safety and health programs re-
quirsd by subsection (8), whick shall take af-
{fect no later than 1§ months alter such date
of enactment.

(2) REGULATIONS ON TRAINING AND EDU-
CATION.—The regulations of the Secretary
under paragrapn (1) with respect Lo an sm-
ployer’s safecy and heaith program shall—

“(AX!} provide for training and sducation
of employees at tha time of employment, in
a manner that !s rsadily understood by such
empioyees, concernicg safety and health haz-
ards. control measures, and the employer’s
safety and health program:

*+(11) provide for the dissemnination of {nfcr-
mation o employees at the time of amploy-
meznt. in a manner that is readily wnderstood
by such employees, regarding employee
rights and applicable iaws and regulations;
and

*“(111) provide for training and education of
employees who ars selectad to be safety and
health committes members, at the time of
their selection. that !s necessary to enable
such employees to carry out the activities of
the comrmittee under secticn 28; and

“(B) require that refresher training and
dissemination of {cformation be provided on
at least an annual basis and that additional
training and dissemination of in‘crmation be
provided to affected employees and %o safety
and health committee members wken there
ars changes {n conditions or operations that
may expose such employees Lo new or dif-
ferant safety or health hazards or when there
ars changes in safety and health regulations
or standards under this Act that apply to the
amployer.

*+(3) COORDINATICN OF PROGRAMS.—The reg-
ulaticns of the Secretary under paragraph (1)
sngll provide that any specific program or
training requirements imposed bY regula-
tions under section § may be combined or co-
ordinated with an employer’'s safety and
health program. -

“(4) NO LOS8 OF PAY.—The time during
which employees are participaticg in train-
ing and education provided in accordance
with the regulations of the Secretary shall
be considersd hours worked for purposes of

5-2
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wages, benefits, and other terms and ccoil-
tions of employment. The training and »4u-
cation shall be provided by the employaer at
no <0st Lo the employer's employeaes.’.

TITLE I--SAFETY AND HEALTH COMXIT-

TEES AND EMPLOYEE SAFETY AND

HEALTH REPRESENTATIVES
SEC. 201. SAFETY AND HEALTH COMMITTEES AND

EMPLOYRE BAFETY AND HEALTH
REPRESENTATIVES. .

Section 28 {s amended to read as fcllows:

=SEC. 38. SAFETY AND HEALTH COMMITTEERES AND
EMPLOYEX BAFETY AND HEALTH
REPRESENTATIVES.

*'{a) PURPOSE.—The purpose of this sec:iicn
1s to bring smployess and smpioyers to-
gether In a nonadversarial, cooperative eaf-
fort to promote safsty and health in each
worksite. A safety and health committes 2s-
tablished under subsection (b) s Intended %o
assist the employer and make recommecda-
tions regarding methods of addressing safaty
and neaith hazards.

(b)) SAFRTY AND HZALTH COMMITTEE IS-
TABLISHMENT.—BEach employer who has 1 or
more employees for each working day in
sach of 20 or morse calendar weeks in the cur-
rent or precsading calsndar year shall estab-
lish a safety and health committes (here-
after in this section referred Lo as ths ‘safety
and health committes’) at esach worksita of
the employer. except as provided in sub-
section (8 X2).

*(¢c) RIGHTS OF COMMITTEE AND COMMITTZIZ
MEM¥SERS.—

*(1) IN GENBRAL.—Zach safety and heslth
committee shall have ths right. within rea-
sonable limits and in a reasonable manner,
| 7o S

*(A) review the employer’s safety and
health program established under sectioans 27
and 31 (whers applicable);

**(B) review incidents resulting in work-re-
lated deaths. injuries. and illnesses and com-
plaints regarding safety or health hazards by
empioyees or safety and hsalth committse
members;

*(C) review, upon a request made to the
employer by any safety and health commit-
tee member, the smploysr’'s work injury and
1liness records, other than personally {denti-
ftable medical information. and other re-
ports or documents relating to occupational
safety and health;

‘(D) conduct inspections of the workstts at
least oncs every 3 months and in response to
complaints regarding safety or health 2az-
ards by employees or safety and health com-
mittae members;

**(E) conduct {ntarviews with smployees in
conjunction with inspections of the work-
site;

*(F) conduct mestings at least oncs avery
3 months and maintain written minates of
such meetings;

**{G) observe the measursmeant of smployee
exposure to toxic materials and harmful
physical agents; and

**(H) establish procsdures for exercising ths
rights of the safety and health committee: to
the employer for improvements in the sm-
ployer’s safety and health program and for
the correction of hazards to smployee safety
or health.

*(2) RECOMMENDATIONS.—Each safety and
health committee and sach mernber of the
committee shall have the right to—

**(A) make rscommendations to the em-
ployer for improvements in the employer's
safety and health program and for ths cor-
rection of hazards to employee safety or
health: and

“(B) receive from the smployer a timely
Zntun reaponse to any suci recommenda-

on.

Recommendations undar this paragraph
shall be advisory only and the employer
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shall retatn full authority to manage tle
worksita.

*(3) TIME FOR COMMITTEE ACTIVITIES.—T=8
smployer shall permit members of ke safety
and health committes L0 taks such tims
from work as |8 reascnabiy necessary to ax-
ercise the rights of the cormumitiae, wilicut
suffering any loss of wages. beneflts, apd
other tarms acd condlitions of amployment
for time spent on dutles of the commitise.

*(d)y COMMITTEE MEMBERSHIP.—

(1) MEMBERSHIP.~2ach 3afety and hesaith
commuittes 3hall consist of the smployee
safety and health representatives sslected or
appointad under paragraph (3) and up o an
equal cumber of employer representativses.

*(2) EMPLOYEE SAFETY AND REALTH REP-
RESENTATIVES.~LZXCEDt a3 provided {n sub-

sion (e¥2), each safety and health com-
mittee saall, at 3 minimum, Inciude—

*“{A) one employee safety and health rep-
resentative at each worksits where the aver-
ages number of nonmanagerial empicyeses of
the employer during the year snding Janu-
ary ! was mors than 10, bu? less than 51:

*4B) two representatives where the aumber
of such amployees was more than 50 but less
than 101: and

*(C} an additiopal employee 3afety and
health representacive for each additional 100
such employees. up to 6 employee safaty and
health representatives.

*(3) SELECTION.—The employer’'s nonmana-
gerial empioyees shall select smployes safe-
ty and health representatives by aad from
armong themselves as follows:

**(A) Whare none of the employer’'s employ-
#08 Al A wWOrksite ars represented by an ox-
ciusive bargaining representative. the em-
ployees shall select empioyee safsty and
health representatives.

+*(B) Where the employer’'s employees are
representad by a single exclusive bargairing
repregentative. the bargaining reprssenta-
tive shall designatse the employee safety and
health representatives.

*(C) Whers the smployer’'s smployees are
representad by mors than one exclusive rop-
resentative or whers some but not all of the
employees ars represented by an exclusive
representative, each bargaining zait of rep-
regsentad smpioyees (and any residual group
of unrepresantad employees) shall have a
proportionats number of smployse zafsty
and health representatives based on the
number of amployees in each bargalaing unit
or group, except that each such unif or group
of 11 or more employees shall bave at least
ons representative. The selection process
shall be conductsd in accordance with the
provisions of subparagraph (A) or (B) as ap-
plicable.

‘*(4) PROTECTION OF EMPLOYEZ RIGHT.—AR
smpioyee's right to seek to be an smployee
safety and health representative and to oth-
erwise participate in the selection process
without being subject to penalties, dis-
cipline. amployer interferencs, or reprisal of
any kind shall be protected.

‘(8) REGULATIONS.—Within 1 year of the
date of enactmeant of the Comprehensive Oc-
cupational Safety and Health Reform Act,
the Secratary shall {ssue regulations on safe-
ty and health committees. Such regulations
shall be effective within 18 months of the
data of enactment. Such reguiations shall {n-
clude provisions on—

+(1) the functioning of committees, includ-
ing selection of smployee safety and health
repressntati{ves. the terms of such repressnt-
atives, and the maintsnancs of records; and

*(2) the functioning of committses. includ-
tng the number and selection of employee
safety and health representatives—

**(A) where an employer’'s employees do not
primarily report to or work at & flxed loca-
tion:
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*(B) with regard 0 worksiles whers less
than 1]l smployses of a coverad amplcTer ars
emgioyed; and

*(C) with regard to worksites whers sm-
ployees of mere than oce 2mpicyar als em-
ploved.

“(f3 ADOrTiCNAL PFICHTS.—The rig2is and
remedles provided to empicrees and em-
ployee safety and health represactatives by
thtls secticn ars in additioc to. acd Dot in
lleu of, any other rights and remedies pro-
vided by ccntract. by other provisicns of this
Act. or by other applicatle law. and are aot
intanded to aitsr or affact such rights and
remedies.”.

*(g) CONSTRUCTION.—A safecy and aealth
commuittee estatlished under and operating
in conformity with tkis sec:tlion skall not
constitute 3 labor organization witliin the
meaning of section 2(5) of the National Labor
Relations Act Or a representative within the
meanting of section 1, sixth. o[ the Ratlway
Labor Act.”.

SEC. 202 BMPLOYEE PARTICTPATION IN INSPSC-
TIONE.

Sectioz 3e) (28 U.S.C. 357(e)) !s amnended to
read 8s follows:

“(e) Subject to raguiations !ssuad by the
Secratary. & representative of the employer
and a designee of the employse safecty and
health represantatives shall be given an op-
portunity o accompany the Secrecary or the
Secretary’s atthorized representative during
the physical Inspection ci 3ny workpiscs
under subsecsion {a) for the purposs of atding
such (ns zion. Whers no employ=e afaty
and health reprasentatives 3Zave beea se-
lected. a representative autlorized By the
employer's employees shall be given an op-
portunity o accompany the Sacracary In
leu of the dasignee of =he smployse safety
and health representatives. Wiaere thers Is
no authorized smpioyee rsprssentative, the
Secrstary or tha Secretary's authorized rep-
resentative shall consuit with a rsasonable
number of empioyees concer=ing matzars of
bheaith and safecy in the workplacs.”.

_ TITLE III—COVERAGZ o
SEC. 201. XXTENSION.OF COVERAGE TO PUBLIC

IO n:pwrm R e .

- (a)-DIFINTTION n,OE;-EMP!.OY":,R.'-SOCthn R )
(29 U.8.C.-652(5)) i3 amended by striking cut
%but does not_Include:*.and inserting In Meu
zthersof *including’’.

(b) CONFORMMNG AMENDMENTS. —

(1) Section 19 (29 U.S.C. 668) is repealed. -

(2) Section 410(b) of titie 39, United States
Code. s amendsed by striking out paragraph
{T) and inserting in lieu thereof the fcllcwing
new paragraph:

“(7) the Occupational Safaty and Heaalth
Act of 1970 (29 U.S.C. 851 et seq.):".

S8EC. 30%. APPLICATION OF ACT.

Section «b) (29 U.S.C.
amended— .

(1) by redesignating paragraphs /2). (3). and
(4) as paragraphks (5). {6). and {7), respec-
tively: and .

(2) by striking out paragraph (1) and in-
serting in lisu thesrecf the [oliowing new
paragraphs:

“(bX1) Whers 8 Federal agency has promaul-
gated and 13 saforcing standards or regula-
tions sffacting occupational safsty or health
of soms or all of the employees within that
agency's regulatory Jjurisdiction. and the
Secrstary determines that such a standard
or regulation as promulgated and the man-
ner in which the standard or regulation is
being enforced provides protection to thoss
smployees that is at Jeast as sflactive as the
protection provided to those employees by
the Secrstary’'s snforcement of this Act, the
Secratary may publish & potice {n the Fed-
eral Register setting forth that determina-
tion and the reasons for the detarminstion
and certifying that the Secretary has ceded
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turisdicticn to that Federal agency with re-
gpect to the specified standards or regula-

rxs Secratary shall, =within 50 days of the re-
seipt of ke Tecommendalicn or petition.

:iops  affecting  occupatiopal safety and publish in the Faderal Regisrver a response

health. In determininy whether to cede juris-
dictica to A& Faderal agency, the Secrstary
shall see% to avoid Zuplicaticn of. and con-
flicts berween, tealth and safoiy require-
ments. Such certification skail rerzaln In ef-
fece uniess and untll rescizded by the Sec-
retary.

stating whether the Secrstsry intends t2
~2blish a proposed rule promuizating, modi-
fiGg OF ravoking such standard.

*{B) If the Secratary’s reasporss states that
the Secratary does 2ot intend to pubiish &
croposed ruie. the Secretasy shall set forth
tha reasomns for that decisicn. In all other

»(2) The Secretary zhail. by regulation, 83- cages, the Secretary shall, within 13 mcntls

tablisk prccedures Dy whicd 2oy persan who

of the dectision, publisn in the Federal Reg-

may be adversaly affectad 57 & deciston of !siar a proposed ruie promulyating, modify-

the Secretary certifying that ths Secretary
has caded lurisdiction to anotkar Federal

agepcy ygrsuam: o paragraph (1) may pewi- .
ticn the Secratary %0 rescind a certification mg.—Paragraph (3) of secilon X)) (I U.S.C
under paragrapn (1). Tpon receipt of such a g55(H)}3)N s a..::ended—- : ©

petition, the Secrstary shall investigate the
matter and skall, "mithin SC days after recsipt
of the petiticn. puolish a decision with re-

spect to the petiticn in ths Federal Reglster. 3p4

(3} Any perscn who may be adversely af-
fected by— -

“(A; 2 decision of mne Secretary cartifzing
tkat the Secretary has csded !nrisdictioa o

=g, or ravoking the standard c2ted (n ths pe-
sition or recommendation.”.
(b) PROCEDURE FOR COMMENT AND HEAR-

(1} by redssigzacing such paragraiph as sub-
caragraph (8} <
{2) by strikizg cut “‘under parsgraph (2)'7:

(3; Dy imserting imumedlazeiy tefors sub-
saragraph (B; (as so redesizgnaced) the {oilow-
ing new subparagraph:

“(3}(A) Where ‘niormation deveioped by

agother Federai agescy JUsSRAnt W0 PArI-  yne Secretary Or submitted to the Secretacy

grazh (1); or . N
“(B) a decision of the Secretary danyiag a
petition to rescind such 3 certification,

‘ndicates that & mls ahouid be proposed pro-
muigating, moaifying, or revcxing an occu-

" sational safety cor nesith stamdard. the Sec-

may at any time prior to the sixtleth day - recarz shaill pudlisk such a propesed rule ln -

aftar sach decisicn is published in the Pad-
aral Register flle a petition challenging such

+hxs Fadural Register acd shail afford inter-
ested perscns a pertcd of at least 30 days

dectston with the United States court of 0~ after publicacicn to submit writtan daa or

peals for the otrcutt =hersin suck person re-
sides or such persox has & prizncipal placs of
business for judicizl review of such dscision.

cormnrents.”.
1¢) TOME PRAME FOR ISSUING RULES.—Sec-
stcn &(b34) (29 U1.S.C. 863(bX4)) is amended DY

A copy of the pecition shall be {crthwith er-iking out “Within” and all thac follows
trapsmitted by ths cleri of the court to the - tnroggh “*paragraph (3)” and inserting 1o lleu
Secratary. The Secrstary's dacision shall be cherecf “Within 18 months of publication of

set aside if fourd to be arbitrary, capricious,

an abuse of discretion, or otherwiss not in

AEat S

accordancs with law. * .
“(4) Nothing in this Act shall apply %o

Mine Safaty and Health Acs of 1977 (30 U.S.C. -

801 et seq.).”. s - -
SEC. 303. APPLICATION OF OSHA TC DOE NU-
.. CLEAR FPACILITIES. N

Paragraph (6) of section 4(b) (29 v.s.C.

a proposed rule cader paragraph (2X}BY”.
(d) REVIEW OF SECRETARY'S FAILURE OR RE-

< pgaL TO ISSUE RUL2S.—Section § (23 U.S.C.
555) 13 amendad by adding at the end thereci
working conditions coversd by the Federai ?‘che) tonowmg‘newysubsecuon: PRI

“(Mi{1) Ay person wio may be ‘adTerseiy
affected by a determination by the Secrstary
ander subsectios (DX32) not to propuss a rule

- promulgating, modifytng. or revoking a

standard may at any time prior to the six-

653(b}6)) fas so redesiguated by 2ectioR tiach day after such determinaticn I8 pub-

302(3)) 1s amended to read as follows:

__ lehed in the Federai Register flie a petition

“(5) Notwithstanding paragraph (1), this ~seeking review of such determination witk

Act shall apply with respect to employment  the United States coust of appeais for the

performed in the Fsderal cuclear facilities 'circuit whersin sack person residas or such -

partment of Energy.’™. -t 2
. ALL EMPLOYEES WORKING AT
*  PLACE OF EMPLOYMENT. ~*7 "%

Paragraph (1) of section Xa) (29 U.S.C

. ucnder the control or jurisdiction of_‘_'%%!’)e:f‘;p,non’m a
s T 7 copy of the petition shall e forshwith trans-

SEC. 304. EXTENSION OF EMPLOYIR DUTIES TO -
. A retary. The Secretary's determination shall ’
“'be set aside If found to be arbitrary. cspri- .

£54(a)1)) 18 amended to read aa follows: *+ clous. an abuse of discretion, or OEMErwise ..

principal place of dusiness.

“mitted by the cieck of the ccurt to the Sec- | ;.

‘not in accordance with law.

“(1) shall furnish employmect and a placs =~ «(2) any person who ma be adversely al- .
of smployment whick ars Iree from receg- !ecée)d by ,’gnm of the goc:st.ary colz._ake -

nized hazards that are causing or ars lixely
to cause death or sericus physical harm to

“‘any acuion required by thkis seclion within

the time period prescribed thersfor by this ’

A

tey JUDICIAL REVIEW.—Section &0
U.S.C. 85%D) is amended—

(1) by ‘mserting after the {lrst sentence the
‘ollcwing new sentsnce: “However. no con-
rantion t2at the standard s infeasibDie may
be entertaiped in such pecition unliess the
contantion and evidence Lo support the cam-.
tenzion wers presentad %o thz Secrelary In
the rmlemaking procseding wherein tke chal-
langed stasiird was promulgsied.’™; and

{2) by adding at the and tnersof the follow-
ipg mew septance: “Ths srocadurss uader
this subsacsion shall be the exclusive means
of chaliznging the valldity of any occupa~

(23

. tioral safety or healih standard and the va-

ratsed lr an 2nforcermmant actica arndsr sec-
zion 10 or 11.7. .
SPC, «4. 3AS1S FOR 87

Paragraph i8) of sectick 3 (33 U.S.C. 8628 - - .

13 amsndad to read as [ollows: .

(&) Tho serm ‘cccupationsal safsty
Reaith stacdard” means a standard which ad-
dresses a significant risk %0 the safsty or

neslth of emplcyees by requiricg conditions,

or b3 adoption or use Of Ona Cr IJore prac-

»

idity of any such standard may Bpot be

ticey. means. metiods, operations, or proo- | N )
sgses 7hat most adequataly assure, 10 the eXx- - ...

tant feasiblae, safe and heaithful empioyment
and places cf employment.™.

SEC. 408, RECORCING OF WORS RELATED AD- | %
VERSE MEDICAL CONDITIONS. :
Seczion MbxT) (29 U.S.C. 635(bXT) Is

amended by !Dserting after the third sen~
tanca w3 foilowing aew sentencs:

for reccrding or repcruing work-related ad- "’
sarse medical corditions determined 38 a re-
sult of medical examinations or asis con-
ducted ander the standard.”. . L
SEC. <04, PUBLIC DISCLOSURE OF ALL COMMU-
NICATIONKS ON STANDARDE

" Section &(b) (29 U.S.C. 6551)) is amended .

by addizg at the end thersof the fciicwing
cow W . S e

{3} Tha Secrstary shall -place all written
commerzs and communications and a sum-
mary of aii vertal communications with par-

wes outsida the Department of Labor (in-

cluding commupications with axecutive

hranch oificials buz not {ncluding commu- e

nications with the President) regarding the -
promulgaticn.
a standard under this section in the pablic
record not later than 10 working days after -
the receipt of such communications.”. e

SEC. 408. REVISION OF PERMISSIBLE EXPOSURE

oAl Wl TR e gV o

“Section 6 (29 U.S.C. 655) (as amended by
secsior 401(d)) {s further amended by adding
at ths end thersof tha foliowing new ‘sub-
SBCTIOL: % T LUAE ol oem ol Tar

*(1) In additiva to other health and safety

modification, or revocation of © °

“The -
standwrd szall also prsscribe requirements o

standards promulgated under subseciicn M®), i

the Secretary shail, ln cooperation with the
Secretary cf Heaith and Huaman Services.

the smplcyees of the employer or to Other ection may at any time after such period of modify and éstablish exposure ltretts for

employees at the place of employment.™.
TITLE IV—OCCUPATIONAL SAFETY AND |
SEC. 40l. TME FHAMES FOR SETTING STAND-

P e
ey T

STANDARDS.—Paragraph (2) of section &b) (29

U.S.C. 655/b)X2)) 13 amended to read s fol- .

“(2XA) If zhe Secretary receives—_ _
(1) a recommendation of an advisory com-

Services, or the Administrator of tbe Envi-
ronmental Protection Agency: Or.. - - ..

T " court of appeals for
PETITIONS FOR . person resides or such person

“tion that is found to have

mittes, the Secretary of Health and Human withheld or unreasonably dslayed. The Sec- . i
{f expcsurs limits for other toxic materials ;-

. ttme has slapsed flle a petition for review " toxic materials and termful physical agsnts

stating that auck acticn bas been unlawfully ;

* withheld or uarsasonably delayed. Such petl-

.tion may be filed with the Tnited States .

has & principal .
place of business. A copy of the petition
be forthwith transmitted by the clerk of the .
Secrstary. The reviewing court
the Secretary o take any ac-
been unlawfully’

.retary’s desirs to confer with, or t0 recaive

" approval from any other Federal agency or

“(11) & petiticn from an interssted person  Federal exscutive offictal, shall not justily
which sets forth with ressonable particular-’ the withholding of delaying of action by ths .

1ty the facts which the person. claims estab- . Secretary, :
lish that an occupational safety,or health solicitation of approval is requirsd Dy stat-
[t timely fash-

tandsrd should ted, modified

be promulga

or -ute,

sxcept where such consultation or |

' and has been pursued in's
(1oL BRSACI S FOTI et T

3 ..subsectlon (DKSX
‘the circuit wherein such .

shall “tate for Occupaticoal Safety and Health,

capacity. Such evaluation shail {nclude a re-

rington. D.C. 20037

a reguiar basis in the following manner

on
{n accordance with e requirements of -

and
, (@) The Secrer.ary of Heaﬁt.‘i andenan
Services, acting through the Natiopal Insti-
ahall regulariy evaloats available sciantific

svidencs, data, and information to determine
\f exposurs limits for toxic materials and

harmful physical agants promulgated under -

subsections () and (b) should be modified or

and barmful physical agents should be estab-
lished ta protect sxpossd employees from
material impalrment of health or functional

view of the scientlfic literature, standards of ;
private and professional -
tiooal consensus spandmds.,ggnmdq adopt- i~

organizations, D&~ g
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in the compiaint of the flllng of the com-
pialnt.

(4 AN!) Not later tzan 80 days aftar the
receipt of a compiainc filed under parsgraph
(3). the Secrstary 3hail comduct an investiga-
tion and determine wkether thers i3 reascn-
able cause to bellsve that the complaint has
merit. During the Investigation. the Sec-
retary skall zotify the person 2amed in the
compiaint of the charges made !n the com-
plaiat, shall provide such person with an op-
portunity to meet with tie lnspecior com-
ducting the invescigation. to submit a re-
sponse to such charges. and to present wit-
nesses to rsbut such caarges. The Secrstary
shball also consider the resuit of any collec-
tively-bargainad grievance proceeding which
may have been held with respect Lo such
charges. Upcn completion of the lnvestiga-
tion. the Secrstary shall zotify the com-
plainant and the respondapt to the com-
piaint of the Secrstary's findings. Where ths
Secrstary has concluded that there i3 rea-
sopable cause to believe that a viclation has
occurred. the Secrstary’s [ilndings shall be
accompanted by a prsiiminary order provid-
ing the reifef prescribed by subparagrapa (B).

~(41) After the Secretary bkas made {lnd-
ings. either the respondent or tha complain-
ant may. within 30 days, flle objections to
tte {indings or prelimimary order, or both.
and request a hearing on the rscord. except
thet the flling of such objections shall not
operate to Stay any reinstatsment remedy
contained in the preilminary order. If the
Secratary does not issue flndings with re-
spect to & complaint within 50 days of the re-
ceipt of the complaint, the compialnant may
request a hearing on the record on the com-
piaint.

“(141) A hearing raquested under clause (I1)
stall be axpeditiousiy conducted. Wherse a
Rearing IS 2ot timely requested. the prelimi-
pary order shall be deemed a final order
which is not subject to judicial review. Upon
the conclusion of such hearing, the Sec-
retary shall issue a f{inal order within 120
days. In the interim. such proceedings may
be terminaced at any time on the basis of a
settlement agrsement entered into by the
Secretary, the complainant, and the person
named in the complaint.

*(B) If. in response to a complaint filed
under paragraph (3). the Secretary deter-
mines that a violation of paragrapids (1) or
(2) has occurred. the Secretary shall order—

*“(1) the person who committed such vicla-
tion to correce the vioiation;

**(11) such person to reinsctate the complain-
ant to the complainant’s former positicn to-
gether with the compensation ¢tinsluding
back pay). terms. conditions, and privileges
of the complainant’s employment; and

*(144) compensatory damages.

If such an order is igsued, ths Secretary, at
the request of the complainant, may assess
agalnst the person against whom the order is
{ssued a sum aqual to the aggregate amount
of all costs and sxpenses (imcluding actor-
ney’'s fees) creasonably incurred. as decar-
mined by the Secrstary, by the complainant
for. or in connection with, the bringing of
t.hedcomplamc upon which the order was is-
sued.

“(5XA) Any person adversely affected or
aggriaved by an order lssued after a hearing
under paragraph (4} A) may obtain review of
the order in the United States Court of Ap-
peals for the circuit {n which the violation.
with respect to which the order was issued,
allegedly occurred. or the circuit in which
such person residad on the date cf such vioia-
tion. The petition for review must be filed
within 60 days from the i{ssuance of the Sec-
retary’'s order. Such rsview shall be in ac-
cordance with the provisions of chapter 7 of
title 5, United States Code, and shall be
heard and decided sxpeditiously.
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*(B) Whenever a person has failled to com-
ply with an order 1ssued under paragrapn
(4XA), the Secretary shall flle a civil action
in the United States disurict court for the
district tn which the viclation was found to

occur in order to enforce such order. In ac-

tions brought under this subparagraph. the
district court shall bave jurisdiction %
grant all appropriate reilef, including tnjunc-
tive rellef. rsiostatament, and compensatory
damages.

*(6) The legal burdens of proof set forth In
section 1221(e) of titla 5, United States Code.
shall govern adjudication of protacted activi-

1eg under this subsection.”.
SEC. 802, POSTING OF XMPLOYEX RIGHTS.

Section &cX1) (29 U.S.C. 6867T(cX1) is
amended by sdding at the end thersof the
following new gentencs: "*Such regulations
shall include provisions requiring employers
to post for employees the protections af-
forded under section 11(c).”.

TITLE VII—-OSHA TRAINING AND
KEDUCATION -
SEC. T01. TECHNICAL ASSISTANCE TO EMPLOY-
KRS AND EMPLOYEERS.

Section 21 (39 U.S.C. 870) 18 amended by
adding at the and thersof the following new
subsections:

(d) The Secretary shall develop and dis-
seminata, directly or ty grants or contracts.
model curricula. model programs and other
{nformation and materials to 3ssist smploy-
ers In complying with the requirements for
safety and health programs and employee
safaty and health tratning and education
under section 27, with the rsquirements for
safecty and health committess under section
28. with the rsquirsments of section §, In-
cluding ths requirements of standards izsued
under section 6. and other requirsments of
the Act.

“(e) The Secretary shall establish and im-
plement a program to provide tachnical as-
sistance and consultative services for sm-
ployers and empioyees, either directly or
through grants Or CODLIACLS, CONCerning
worksite safety and health and compilance
with this Acc. Such assistance and comsulta-
tion skall be targeted at small employers.
high hazard worksites, and high hazard {n-
dustries. .

“(f) The Secratary shall award grants for
the establishment and functioning of re-
gional or State safety resourcs counciis or
centers. Such councils or centers shall iden-
tify safety and health resources within the
State or region that employers and employ-
aes can utilize—

(1) to tmprove safety and health;

*(2) to 885ist with the development cf in-
dustry-specific projects to promote safety
and health: and

“(3) to assist employers and employees

with the development of safety and health
programs.
Such counctls or centers shall be not-for-
profit organizations. and shall include rep-
resentatives {rom Stats agsncies, employers
and labor organizations.

**(g) The Secretary shall establish a pro-
gram under whica the Secrstary may annu-
ally recognize employers with outstanding
safety and health records by presenting such
employers with a safety and health excel-
lence award. The Secrstary may annually
recognize other organizations through the
presentation of such awards in recognition of
the outstanding sfforts of such organization
to promots occupational safecy and health.”
SEC. 708, GBBAASSISTANCE FUND.>

Section 7 (29 U.S.C. 656) is amended by add-
1og at the and thereof the following new sub-
section:v_,_,:,

w2 (dX1) TBAFY, 13 pELABIISHAd 1A this, Tréssury

«M,M_u..u...-r. et b AT ks,

@t the Upited Stated s sovo[vioe, fnd,tobe
Publisnec 5y THE SUREAU OF NATIONAL AFFAIRS, INC., Wasningzon. 0.C. 20037

T e ez CTNTIRITION
Txnown a3 the ‘OSHA Assistance Fund® (hers-
{naftar tn this subsection.referred O as the,
‘Fund’). The Fund shall be used to offset the
costs of implementing section 31 (including:
adminiscrative and .personnel . sxpenses).
Monies in the Fund shall be available with-

,out fiscal year limitation to the Secretary

for such purposs. -~ - -l L iy
“(2)(A) The Secretary I8 authorized to

_charge fees in accordance with this para-.
graph for tschnical assistance and consult-
ative services provided -under sec on , 21.
Such {ees— b e e 5L o : o
~ %17 aball bé Impossd 6o a unifofid basis on
persons receiving such assistance or services
under section 23i5 T e e
_*(11) shall not_excaed e cat  of fmpiss-
menting section 1: and S
m-1(111) With respect t0-64Ch DOrson rece{ving
such assistance or services, shall bear a rea-
sonable relationship to the cost of providing
such assistance or services to such person.
_'Y(B) Fees received by the Secrstary under
this subssction shall be deposited In the
Fuand.”* i FT TTTIRE et e o ST
= **(C} The ‘Secretary shall report with re-’
spect to each flacal year to the Congress on’
“ths operation of the Fund’ )

*(3) The Secretary of the Treasury shall
{nvest the portion of the Fund not required
to satisfy current sxpenditures .from the
Fund. as determined by ths Secretary, it ob~
ligations of the United States or obligations
guaranteed as to principal by the United
States. Investument proceeds shall be depos-
{ted in the Fund.". - -

TTTLE VIII—RECORDKEEPING AND -
REPORTING
SEC. 301. DATA COLLICTED BY SECRETARY.

Section 24a) (2 U.S.C. 67J) 18 amesnded—

(1) by designating the first through third
sentances as paragraphs (1) through (3). re-
spectively and margining such paragraphs
accordingly; and |

(2) by adding at the snd the following new

phs: - '

**(4}A) For the purpose of setiing safety
and health standards. targsting inspections
to individual establishments, evaluating
standard setting and enforcemsent Programs,
and for other purposes. the Sscratary shall
collect such information as may be nec-
essary and conduct analyses that identify—

(1) industries, smployers, establishments,
procasses. operations, and occupations that
have a high rats of injury or iliness;

(1) factors that cause or contribute to in-
jurtes and illnesses:

“(i11) workers’ compensation and other
costs associated with the injuries and ill-
nesses: and.

“(iv) employee sxposures to toxic sub-
stances and harmful physical agents.

(B) Data collected under this subsection
shall be publicly available in a form suitable
for further statistical analysis.

*(5) The Secrstary shall issue regulations
that require each smploysr coversd by this
Act to report to the Secretary sach work-re-
lated death of an employee of the smployer
tmmedlately upon knowledge of ths em-
ployer and to report sach serious incident
that results in the hospitalization of two.or
more employees within 34 hours of the inci-

Y
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SEC. 802, EMPLOYEE BEPORTED [LINESSEA. .
Section 8cX2) (29 U.8.C. 86T(cX2) s
amended by striking out ‘“‘deaths, injuries,
and illnesses other than' and inmserting in
lieu thereof “‘deaths, injuries, illnesses. sus-
pected work-related illnesses reported by an
employee or an employee’s physician unless
the employer makes a reasonable determina-
tion that the illness s not work-related, and
adverse medical conditions detsrmined as &
result of a medical examination or test con-
ducted under an occupational safety or

& -5
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103D CONGRESS, 1ST SESSION
“H.R. 1280 )
"IN THE HOUSE OF REPRESENTATIVES
Mr Forg of Michigan introduced the following bill which was referred
jointly 1o the comrmuttees on Education and Labor and House Administration.

A BILL

To revise the Occupationaj Safery and Health Act of 1970.
Be i1 enac:ed hy the Senc:e and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE: REFERENCE: TABLE OF CONTENTS.

\a) Short Title.—This Act may be cited as the “Comprehensive Occupation-
ai Safety and Health Reform Aet”

ib) Reference. —Except as otherwise specifically provided. whenever in this
Act an amendment or repeal is expressed in terms of an amendment to, or
repeal of. a section or other provision. the rejerence shail be considered to be
made to a secuon or other provision of the Occupational Safety and Health
Act of 1970 129 U.S.C. 651 et seq.).

(c) Table of Contents.—The table of contents is as follows:
Sec. 1. Short title: reference: table of contents.
Sec. 2. Findings.

TITLE |—SAFETY AND HEALTH PROGRAMS
Sec. 101. Safety and heaith programs.
TITLE II—SAFETY AND HEALTH COMMITTEES AND EMPLOYEE
SAFETY AND HEALTH REPRESENTATIVES
Sec. 201. Safety and heaith commuttees and employee safety and health
representative
TITLE W—CQVERAGE | . ... .. _
Sec_301, Extension of ¢overage to public employees.>~
Sec. 302. Congréssional coverage. e
Sec. 303. Appiication of Act.
Sec. 304. Application of OSHA to DOE nuclear facilities.
Sec. 305. Extension of emplover duties to ail employees working at a place of
empioyment.
TITLE IV—OCCUPATIONAL SAFETY AND HEALTH STANDARDS
Sec. 401. Time frames for setting standards.
Sec. 402. Occupational safety and health standard.
Sec. 403. Recording of adverse medical condition.
Sec. 404. Public disclosure of all communications on standards.
Sec. 405. Revision of permissible exposure limits.
Sec. 106. Exposure monitoring and health surveillance. .o
Sec. 107. Standard on ergonomic hazards.
Sec. 408. Emergency temporary standard.
Sec. $09. Air contaminants.
TITLE V—ENFORCEMENT
Sec. 501. No loss of emplovee pay for inspections.
Sec. 502. Time frame for response to complaints.
Sec. 503. Complaints.
Sec. 304. Mandatory special emphasis.
Sec. 505. Investigations of deaths and serious incideats.
Sec. 506. Abatement of serious hazards during employer contests to a citation.
Sec. 307. Rignt to contest citations and penaities.
Sec. 5308. Right of employee representatives to participate in other
proceedings.
Sec. 509. Objections to modification of citations.
Sec. 510. Imminent danger inspections.
Sec. 511. Citations and penalties for violations.
Sec. 512. OSHA criminal penaities.
Sec. 513. Commission members’ terms.
Sec. 514. Inspections.
Sec. 315. Employee accountability.
Sec. 516. Serious penaity. :
TITLE VI—PROTECTION OF EMPLOYEES FROM DISCRIMINATION
Sec. 601. Anudiscrimunation provisions.
Sec. 602. Posting of employee rights.
_TITLE VII—TECHNICAL ASSISTANCE AND TRAINING
¥ Sec. 701, Techmeal assistance 1o employers and employees,
TITLE VIil—RECORDKEEPING AND REPQRTING
Sec. 801. Data collected by Secretary.
Sec. 302. Employee reported illnesses.
Sec. 803. Empioyee access.
TITLE 1X—NIOSH
Sec. 901. Hazard evaluation reports.
Sec. 902. Safety research.
Sec. 903. Contractor rights.
Sec. 904. National surveillance program.
gec. 905. Establishment of NIOSH as a separate agency within Public Heaith
ervice.
Sec. 906. Conforming amendments changing references from HEW to HHS.
Sec. 907, NIOSH Traintng.
TITLE X—-STATE PLANS
Sec. 1001. State plan committees and programs.
Sec. 1002. Access to information: employee rights.
Sec. 1003. Application of Federal standards.
Sec. 1004. Complaints against a State plan.

Sec. 1005. Action against State plan.

Sec. 1006. State plan conforming amendments.

Sec. 1007. Validity of State laws.

TITLE Xi—VICTIM'S RIGHTS

Sec. 1101. Victim's rights.

TITLE XH—CONSTRUCTION SAFETY

Sec. 1201. Dedmtions.

Sec. 1202. Office of Construction Safety, Heaith. and Education.
Sec. 1203. Construction safety and health pians and programs.
Sec. 1204. Inspecticns. investgations, reporung, and recordkeeping.
Sec. 1205. Advisory Commuttee on Construction Safety and Health.
Sec. 1206. State construction safety and heaith pians.

Sec. 1207. Construction Safety and Health Academy.

Sec. 1208. Enforcernent

Sec. 1209. Reports to Congress.

Sec. 1210. Federal construction contracts.

Sec. 1211. Reiationship to existing law and reguiations.

Sec. 1212. Timetable for reguladons.

TITLE XNi—WORKER'S COMPENSATION STUDY

Sec. 1301. Commission

TITLE XIV—ADMINISTRATION

Sec. 1401. Admunistration

TITLE XV—EFFECTIVE DATE

Sec. 1501, Effective date.

SECTION 2. FINDINGS.
Congress finds that—

(1) during the past two decades progress has beenm made in reducing
workplace deaths. injuries. and exposure to toXic substances through edorts
of Federal agencies, States. empioyers. empiovees. and empioyee
representatives:

(2) despite the progress described in paragraph (1), work-related injuries,
illnesses. and deaths continue to occur at rates that are unacceptable and thac
impose a substantial burden upon employers. empioyees, and the Nation in-
terms of lost production. wage loss. medical expenses. compensation pay-
ments. and disability;

(3) emplovers and employees are not sudficiently invoived in working
together in joint eforts to identify and correct occupational safety and heaith
hazards:

(4) empioyers and emplovees require better training to identify safety and
health problems:

{5) mandatory regulation is necessary to protect employees from heaith
and safety hazards but Federal agency standard setting has oot kept pace
with knowiedge about such hazards:

(6) enforcement of occupational safety and health standards has got been-
adequate to bring about timely abatermnent of hazardous conditions or to deter
violations of occupational safety and health standards.

(7) mullions of employees exposed to serious occupational safety and health
hazards are excluded from fuil coverage under the Occupational Safety and
Health Act of 1970: and

(8) the lack of accurate data and information on work-related deaths,
injuries. and iilnesses has impeded eforts to prevent such deaths. injuries,
and illnesses.

TITLE |—SAFETY AND HEALTH PROGRAMS

SEC. 101. SAFETY AND HEALTH PROGRAMS.

(a) IN GENERAL.—Section 27 (29 U.S.C. 676) is amended to read as
follows:

~SEC. 27. SAFETY AND HEALTH PROGRAMS.

*(a) In General.—

(1) Purpose.—Each employer shall establish and carry out in accordance
with this section a safety and heaith program to reduce or eliminate hazards
and to prevent injuries and illnesses to empioyees.

“(2) Modifications to Safety and Health Programs.—The Secretary may, by
regulations issued under subsection (cX1). modify the requirements of this
section on classes of emplovers where the Secretary determines that in light
of the nature of the risks faced by the employers’ employees, such a
modification wouid not adversely affect employee safety and health.

~(3) Worksite Definition.—As used in this section and section 28, the term
-worksite’ means a single physical location where business is conducted or
operations are performed by employees of an employer.

“(b) REQUIREMENTS.—Each employer covered by this section shall
establish and carry out a written safety and health program that includes

“(1) methods and procedures for identifying, evaluating, and documenting
safety and heaith hazards, including investigating and recording work-related
ilinesses, injuries. and deaths;

“(2) methods and procedures for correcting the safety and health hazards
identified under paragraph (1)

*(3) methods and procedures for providing emergency response first-aid
and other occupationai bealth services:

“(4) methods and procedures for employee participation in the implementa-
tion of the employer's safety and health program. including participation
through a safety and health committee established under section 28, where
applicable:

“(5) methods and procedures for providing safety and health training and
education to employees and to members of 2 safety and health committee
established under section 28;

0095-3237/33/50+-51.00
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“167 the designatwon of representauves of the empioyer who have the
qualifications and responsibiiity to identify safety and health hazards and the
authority to imtiate correclive action where appropriate:

“iTiin the case of a worksite where empiovees of (wo or more employers
work, procedures for each emplover to protect empiovees at the worksite
from hazaras under the empiovers control. including procedures to provide
information on safety and health hazards to other empiovers and employees
at the worksite: and

~i8) such other provisions as the Secretarv requires to edectuate the
purposes of this Act.

¢y REGULATIONS ON EMPLOYER SAFETY AND HEALTH PRO-
GRAMS. —

11y In General.—The Secretary shail within one vear of the effective date
of the Comprenensive Occupational Safety and Health Reform Act issue final
regulations on employer safety and health programs required by subsection
(a) waich shall take efect no iater than 18 months after such effective date.

~(2) REGULATIONS ON TRAINING AND EDUCATION.—The regulations
of the Secretary under paragraph (1) respecting an employer’s safety and
heaith program shail—

“(AXi) provide for iraining and education of emplovees at the time of
employment. in a manner that is readily understood by such empioyees,
concerning safety and health hazards. control measures. and the employer’s
safety and health program:

“{ii) provide for the dissemunation of information to employees at the time
of emplovment. in a manner that is readily understood by such empioyees,
regarding emplovee rights and applicable laws and reguiations: and

“(iiiy provide for traimng and educauon of empiovees who are selected to
be safety and heaith committee members. at the tme of their selection, to
enable such employees to carry out the activities of the committee under
secuon 28: and

“(B) require that refresher training be provided on at least an annual basis
and that additional training be provided to empioyees and to safety and
heaith committee members when there are changes in conditions or oper-
ations that may expose employees to new or different safety or heaith
hazards or when there are changes in safety and health regulations or
standards under this Act that apply to the emplover.

“(3) COORDINATION OF PROGRAMS.—The regulations of the Secretary
under paragraph (1) shall provide that any spec:fic program or training
requirements imposed by regulations issued under section § may be combined
or coordinated with an employer’s safety and health program.

“(4) NO LOSS OF PAY.—The time during which empioyees are participat-
ing in training and education provided in accordance with the regulations of
the Secretary shail be comsidered hours worked for purposes of wages,
benerts. and other terms and conditions of employmeat. The training and
education shall be provided by an empioyer at no cost to the employer’s
employees.”.

TITLE l—SAFETY AND HEALTH COMMITTEES
AND EMPLOYEE SAFETY AND HEALTH REPRESENTATIVES

SEC. 201. SAFETY AND HEALTH COMMITTEES AND EMPLOYEE SAFE-
TY AND HEALTH REPRESENTATIVES.

(a) IN GENERAL. —Section 28 is Amended To Read as Follows:

“SEC. 28. SAFETY AND HEALTH COMMITTEES AND EMPLOYEE
SAFETY AND HEALTH REPRESENTATIVES.

“(a) PURPOSE.—The purpocse of this section is to bring employees and
employers together in a nonadversarial. cooperative effort t0 promote safety
and health in each worksite. A safety and health committee established under
subsection (b) assists the employer and makes recommendations regarding
methods of addressing safety and health hazards.

“(b) SAFETY AND HEALTH COMMITTEE ESTABLISHMENT.-—Each
emplover of 11 or more employees shall establish a safety and health
committee at each worksite of the employer except as provided in subsec-
tions (e) and (g) (hereinafter in this section referred to as the ‘safety and
health committee’). For purposes of this section. the term ‘employee’ means
an employee who is employed by an employer an average of 20 or more hours
per week.

“{cy COMMITTEE RIGHTS.—~

“{1) IN GENERAL.—Each safety and health committee shall have the
right. within reasonable limits and in a reasonable manrer, to—

“(A) review any safety and health program established under section 27;

“(B) review incidents resuiting in work-related deaths, injuries, and ill-
nesses and complaints regarding safety or heaith hazards by employees or
safety and health committee members;

“(C) review, upon request to the employer by anmy safety and health
committee member, the emplover’s work injury and illness records, other
than persenally identifiable medical information, and other reports or docu-
ments relating to occupational safety and health:

*“(D) conduct inspections of the worksite at least once every 3 months and in
response to compiaints regarding safety or heaith hazards by employees or
safety and health committee members:

“(E) conduct interviews with employees in comjunction with inspections of
the worksite;

“(F) conduct meetings at least once every 3 months and rnaintain written
minutes of such meetings;

“(G) observe the measurement of employee exposure o toxic materials and
harmful physical agents;

“(H) establish procedures for exercising the rights of the safety and health
committee: and

3-24-93 Copyright © 1993 by The Bureau of National Affairs. Inc.
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“(I) make. and receive a response from the empiover to—

“t1) recommendations on behalf of the safety ana heaith commuittee (includ-
ing the separate views of any member of the committee!. or

“(ity recommendations on behalf of the employer or emplovee representa-
tives on such safety and heaith commuittee. 0 the emplover {or :mprovements
in the employver’s safety and health program and for the correction of hazards
to empiovee safety or health.

Recommendations under subparagracn (I} shail te advisorv onty and the
empioyer shall retain full authority to manage the worksite.

'(2) TIME FOR SAFETY AND HEALTH COMMITTEE ACTIVITIES.—The
emopiover shall permit mermkters of the safety and health committee to take
such ume from work as is reasonably necessary to exercise the rigats of the
committee, without surfering any loss of wages. benefits. and other terms and
conditions of employment for time spent bn duties of the commuttee.

“(d) SAFETY AND HEALTH COMMITTEE. -

(1) Membership.—Each safety and heaith committee shall consist of the
empiovee safety and heaith representatives seiected or appoiunted under
paragraph (3) and up to an equal number of empioyer representatives.

“12) Emplovee safety and health representatives.—The safety and health
comrmuttee shall include—

“{A) 1 employee safety and heaith representative at each worksite where
the average aumber of nonmanagerial employees of the employer during the
vear ending January 1 was more than 10. but less than 50:

“(B) 2 representatives where the number of emplovees is at least 30 but less
than 100; and

“{C) an additional emplovee safety and health representative for each
additional 100 such employees. up to a maximum of § empioyee safety and
heaith representatives.

*(3) SELECTION.—The emplover’s nonmanagerial emplovees shail seiect
emplovee safety and health representatives by and from armong themseives
as follows:

~fA) Where none of the employer’s employees at a worksite are represented
by an exclusive bargaining representative, the empioyees shail select employ-
ee safety and heaith representatives.

“{B} Where the emplover’s employees are represented by a single exclusive
bargaining representative. the bargaining representative shall designate the
empiovee safety and health representatives. .

~(C) Where the emplover’s emplovees are represeated by more than one
exclusive representative or where some but not all of the employees are
represented by an exclusive representative. each bargaining unit of repre-
sented emplovees (and any residual group of unrepresented employees) shail
have a proportionate number of employee safety and health representatives
based on the number of empiovees in each bargaining unit or group, except
that each such unit or group of 11 or more empioyees shail have at least one
representative. The seiection process shall be conducted in accordance with
subparagraph (A} or (B), as applicable.

“(4) Each emplovee’s right to seek to be an empioyee safety and bealth
representative and to otherwise participate in the selection process without
being subject to penalties. discipline, ernplover interference. or reprisal of
any kind shall be protected.

“fe) REGULATIONS.—The Secretary shall. withig 1 year of the edective
date of the Comprehensive Occupational Safety and Health Reform Act. issue
regulations on safety and heaith committees. Such regulations shall be
effective within 18 months of the effective date. Such regulations shail
inciude provisions on—

“(1) the functioning of committees. including the selection of employee
safety and health representatives, the terms of employee safety and health
representatives, and maintenance of records: and

*(2) the functioning of committees, the method of selection, and the aumber
of employee safety and health representatives—

“{A) where an employer’s employees do not primarily report to or work at
a fixed location:

“(B) with regard to worksites with less than 11 employees of a covered
emplover: and

~(C) where emplovees of more than 1 employer are employed.

“(fy ADDITIONAL RIGHTS.—The rights and remedies provided to employ-
ces and emplovee safety and heaith representatives by this section are in
addition to, and not in lieu of. any other rights and remedies provided by
contract. by other provisions of this Act. or by other applicable law, and are
not intended to aiter or affect such rights and remedies.

“(g) ALTERNATIVE MECHANICS FOR EMPLOYEE PARTICIPA-
TION.—Upon application of the employer, the Secretary may approve the
establishment of a mechanism for employee participation in safety and’
health decision making which differs in form from the safety and health
committee if the alternative ensures that employees may meaningfully
participate in safety and health activities at the worksite. An application to
establish an alternative mechanism for employee participation may not be
approved by the Secretary unless—

“(1) the mechanism for employee participation provides for the free and
fair selection of employee participants by and from among the employer’s
nonmanagerial employees in a manner that ensures that employees will not
be subject to penalties, discipline, employer interference, or reprisals of any
kind:

“(2) the mechanism for employee participation ensures that the rights
under subsection (¢) may be exercised by the emplovee participants; and

“(3) the mechanism for employee participation contains such other provi-
sions as the Secretary may require.

The Secretary shall not approve an application unless the employer’s non-
managerial emplovees have received notice and have been provided at least
60 days in which to comment on the application.

bl
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“th) A safety and heaith commuttee estadlished under and operating in
conformity with section 28 shail not constitute a labor organization within the
meaning of section (5} of the National Labor Relauons Act or a representa-
tive within the meamng of seczion L. sixth. of the Railway Labor Act.”.

(by EMPLOYEE PARTICIPATION IN INSPECTIONS.—Section 8(e) (29
U.S.C $37ien is amended to read as follows:

“fe) Subject to regulations :ssued by the Secretary. a representative of the
emplover ana a designee of the empiovee safety and heaith representatives
shall be given an opportunity 0 accompany the Secretary or the Secretary’s
authorized representative during the physical inspection of any workplace
under subsection a) for the purpose of aiding such inspection. Where no
empiovee safety and heaith representatives have been selected. a representa-
uve authorized by an emplover's empiovees shail be qiven an opportunity to
accompany the Secretary in lieu of the designee of the emplovee safety and
health representative. Where there is no authorized employee representative,
the Secretary or the Secretary’s authorized representative shall consult with
a reasonable number of employees concerning matters of heaith and safety in
the workplace.”.

TITLE 1I—COVERAGE

SEC. 301, EXTENSION OF COVERAGE TO PUBLIC EMPLOYEES. ~
Section 3(5) (29 U.S.C. 652(5) is amended by inserting *, including any State

“or political subdivision of a State” after “who has employees” and by sturiking

out “or any State or political subdivision of 2 State”. -

SEC. 302. CONGRESSIONAL COVERAGE.

(a) HOUSE ACTIONS.—The Committee on House Administration of the
House of Representatives shall establish and maintain an edective and
comprehensive occupational safety and health program to protect the health
and safety of congressional empiovees (as defined in section 2107 of title 5,
United States Code. but not including an empiovee who is paid by the
Secretary of the Senate). The program shall provide—

(1) for compliance with section 5(axl) of the Occupational Safety and
Heaith Act of 1970 (referred to in this subsection as the “Act”), the occupa-
tional health and safety standards issued under section 6 of the Act, and the
regulations issued under section 8 of the Acn

(2 for the development of written health and safety programs consistent
with section 27 of the Act and the establisnment of joint health and safety
commitzees consistent with section 28 of the Act and

(3) for the establishment of an efective enforcement mechanism to ensure
compiiance with the requirements of the health and safety programs devel-
oped under this section.

(4) for the Fair Employment Practices Board of the House of Representa-
tives to establish procedures (consistent with the procedures under section
11(c) of the Occupational Safery and Health Act of 1970) for discrimination
cases brought under the program.

Under the program. if a willful violation of a standard issued under section 6
results in the death or serious bodily injury of an employee, such vioiation
may be referred to the Attorney General for prosecution.

(b) COMMITTEE ON HOUSE ADMINISTRATION.~In connection with the
program established under subsection(a), the Committee on House Adminis-
tration of the House of Representatives shall—

(1) acquire. maintain, and require the use of engineering controls, work
practice controls. safety equipment, personal protective equipment, and other
devices reasonably necessary o protect empioyees: and

(2) employ, as appropriate. individuals qualified by education and exper-
jence to identify occupational safety and heaith hazards and to recommend
corrective actions.

(¢} RULEMAKING.—The provisions of this section are enacted by the
House of Representatives as an exercise of the ruiemaking power of the
House of Representatives with full recognition of the right of the House to
change its rules in the same manner and to the same extent as in the case of
any other rule of the House.

SEC. 303. APPLICATION OF ACT.

Section +(b¥D) (29 U.S.C. 654(bX])) is amended to read as follows:

“(1XA) Where another Federal agency exercises statutory authority to
prescribe or enforce a standard or regulation affecting occupational safety
and health which applies to working conditions of employees. the Secretary
shall defer to such other Federal agency’s exercise of statutory authority with
respect to such standard or regulation unless the Secretary determines that
enforcement of this Act is necessary to protect afected employees from
recognized hazards that are causing or are likely to cause death or serious
physical harm.

“(B) Prior to exercising enforcement authority under subparagraph (A), the
Secretary shall—

“(i) consult with such other Federal agency:

*“(ii) make a determination that such other Federal agency has oot initiated
or will not initiate appropriate action to protect afected employees from
recognized hazards that are causing or are likely to cause death or serious
physical harm: and

“(iif) notifv such other Federal agency of such determination and the
reasons therefor.

“{0) The Secretary shall coordinate with otner Federal agencies described
in subparagraph (A) in order to—

*“(i) idenufy the criteria to be used by the Secretary in determining whether
to exercise enforcement authority under this Act
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“(ii) clarifv. wnere appropriate. wnich Federal agency shall exercise statu-
tory authority 0 prescribe or enforce standards or regulations atfecting
occupational safety and health hazard wnicn appiv to working conditioas of
emplovees:

~tiii) avoid dupiicative or condicting requirements on empioyers and
empiovees: and

“tiv1 promote occupationai safety and heaith.

The Secretarv shall enter into agreements with other Federal agencies to
implement the requirements of this subparagrapn.

‘(D1 Nothing in this subsection shail apply o working conditions covered by
the Federai Mine Safety and Health Act of 1977 (30 U.S.C. 301 et seq.).”

SEC. 304. APPLICATION OF OSHA TO DOE NUCLEAR FACILITIES.
Paragraph i3) of section by (29 U.S.C. §53(bX6)) is amended to read as
foilows: .
“(3) Notwithstanding paragrapa (1) of this subsection. this Act shall apply
with respect to empiovment performed in the Federal nuciear facilities under
the controt or jurisaiction of the Departument of Energy.”

SEC. 305. EXTENSION OF EMPLOYER DUTIES TO ALL EMPLOYEES

- WORKING AT A PLACE OF EMPLOYMENT.

Seczion 3(aXl) (29 U.S.C. 554(axX1)) is amended—

(1) by striking “2ach of his employees” and inserting “each emplovee”; and

(2 by striking “to his employees™ and inserung “'to empioyees at the place
of empiovment.”

TITLE IV—OCCUPATIONAL SAFETY AND HEALTH STANDARDS

SEC. 401. TIME FRAMES FOR SETTING STANDARDS.

(a) RECOMMENDATIONS AND PETITIONS FOR STANDARDS.-Para-~
graph (2) of secuon #b) (29 U.S.C. 655(b) (2) is amended to read as follows:

“(2XA) If the Secretary receives—

(i) a recommendation of an advisory committee. the Secretary of Health
and Human Services. or the Administrator of the Environmental Protection
Agency, or

“(ii) a petition from an interested person which petition sets forth with
reasonable particulanty the facts which the person claims_establish that an
occupational safety or heaith standard should be promuiy,-ted. modified or
revoked.
the Secretary shail. within 90 days after recsipt of the recommendation or
petition. publish in the Federal Register a response stating whether the
Secretary intends to publish a proposed rule promuigating, meodifying or
revoking such standard.

“(3) If the Secretary’s response states that the Secretary does not intend to
publish a proposed rule. the Secretary shall set forth the reasons for that
decision. In all other cases. the Secretary shall. within 12 months following
the decision. publish in the Federal Register a proposed ruie promulgating,
modifying, or revoking the standard cited in the petition or
recommendation.”.

(b) PROCEDURE FOR COMMENT AND HEARING.—

Paragraph (3) of section &b) (29 U.S.C. 653(b) (3) is amended—

(1) by designating the presemt language as subparagraph (B) and by striking
out “under paragraph (2)""; and

(2) by inserting at the beginning the following:

“(3XA) When information developed by the Secretary or submitted to the
Secretary indicates that a rule should be proposed promulgating, modifying,
or revoking an occupational safety or heaith standard, the Secretary shall
publish such a proposed rule in the F| ederal Register and shall afford
interested persons a period of at least 30 days after publication to submit
written data or comments.”

(0 TIME FRAME FOR ISSUING RULES.—Section 6(b¥4) (28 US.C.
655(bX4)) is amended by striking “Within" and ail that follows through
“paragraph (3).” and inserting “Within 18 months following publication of a
propesed rule under paragraph (2XBL.”

(d REVIEW OF SECRETARY'S FAILURE OR REFUSAL TO ISSUE
RULES.—Section 5 (29 U.S.C. 653) is amended by adding at the end the
following:

“(hX1) Any person who may be adversely afected by a determination by
the Secretary umder supsection (bX2) not to propose a rule promulgating,
modifying, or revoking a standard may at any time prior to the sixtieth day
after such determination is published in the Federal Register fle a petition
seeking review of such determination with the United States court of appeais
for the circuit wherein such person resides or such person has a principal
place of business. A copy of the petition shall be forthwith transmitted by the
clerk of the court to the Secretary. The Secretary’s determination shail be set
aside if found to be arbitrary, capricious. an abuse of discretion, or otherwise
not in accordance with law.

“(2) Any person who may be adversely affected by a failure of the
Secretary to take any action required by this section within the time period
prescribed therefor by this section may at any time after such period of time
has elapsed file a petition for review stating that such action has been
unlawfully withheid or unreasonably delayed. Such petition may be filed with
the United States court of appeals for the circuit wherein such person resides
or such person has a principal piace of business. A copy of the petition shall
be forthwith transmitted by the clerk of the court to the Secretary. The
reviewing court shall compel the Secretary to take any action that is found to
have been unlawfully withheld or unreasonably delayed. The Secretary’s
desire to confer with ot to receive approval from any other Federal agency or
Federal executive official. shall mot justify the withholding or delaying of

5-7

Occupational Safety & Heaith Reporter
0095-3237/93/50+51.00



1

3

(i O N .

ot
™
et
{
o —

CURRENT REFCRT

H 51540 .

serious impairment of health resulting from the circumstances. In order to
qualify for protection. the emplovese. wnen practicable. must have sought
from his empiover. and have been unable to obtaim. correction of the
circumstances causing the refusai to perform the empiovee's duties.

“(3) Any empiovee who believes that the empioyee has been discharged.
disciplined. or otherwise discriminated against by any person in violation of
paragraph (1) or :2) may. within 180 days after such alleged vioiation occurs.
tile ror Jave tiled by anv person on the empiovee's behalf) a complaint with
the Secretarv alleging sucn discharge. discipiine. or discriminauion violates
paragrapn 1) or :2). Upon receipt of such a compiaint, the Secretary shail
noufyv the person named in the complaint of the ling of the compiaint.

“{4¥AX1) Within §0 days of receipt of a compiaint filed under paragraph {3),
the Secretarv shatl conduct an investigation and determine whether there is
reasonable cause to beijeve that the complant has merit. During the invest-
gation. the Secretary shall notify the respondent to the compiaint of the
charges made in the compiaint. shail provide the respondent with an opportu-
mty to meet the investigator conductng the investigation. o submit a
response to such cnarges. and o present witnesses to rebut such charges. The
Secretary shalil aiso consider the resuit of any collectively bargained griev-
ance proceeding wnich may have been heid with respect to such charges.
Upon completion of the investigation. the Secretary shall notify the complain-
ant and the responcent to the compiaint of the Secretary’s findings. Where the
Secretary has concluded that there is reasonable cause to beijeve that a
violation has occurred. the Secrerary's findings shall be accompanied by a
preliminary order providing the relief prescribed by subparagraph (B).

“(ii) After the Secretary has made findings either the person alleged to have
committed the vioiation or the complainant may, within 30 days, file objec-
tions to the findings or preliminary order, or both. and request a hearing on
the record. except that the filing of such objections shall not operate to stay
any remstatement remedy contained in the preliminary order. If the Secre-
tary does not issue tindings with respect to 3 compiaint within 90 days of the
receipt of the complaint, the complainant may request a hearing on the
record on the compiaint.

“(iii) A hearing requested under clause (ii) shall be expeditiously conducted.
Where a hearmng is not timely requested. the preliminary order shall be
deemed a final order which is not subject to judicial review. Upon the
conciusion of such hearing, the Secretary shail issue a final order within 120
days. In the interim. such proceedings may be terminated at any time on the
basis of a settlement agreement entered into by the Secretary, the complain-
ant. and the person alleged to have committed the violation.

“(B) If. in response to a compiaint filed under paragraph (3). the Secretary
determines that a violation of paragraphs (1) or (2) has occurred, the
Secretary shall order— ’

“(i) the person who committed such violation to correct the violation,

“(ii) such person to reinstate the complainant to the complainant’s former
position together with the compensation (inciuding back pay), terms, condi-
tions. and privileges of the complainant’s empioyment, and

“(iii) compensatory damages.

If such an order is issued. the Secretary, at the request of the complainant,
may assess against the person against whom the order is issued a sum equal
to the aggregate amount of all costs and expenses (inciuding attorney’s fees)
reasonably incurred. as determined by the Secretary, by the complainant for,
or in connection with, the bringing of the compiaint upon which the order was
issued.

“(5¥A) Any person adversely affected or aggrieved by an order issued after
a hearing under paragraph (4XA) may obtain review of the order in the United
States Court of Appeais for the circuit in which the violation. with respect to
which the order was issued. allegedly occurred. or the circuit in which such
person resided on the date of such violation. The petition for review must be
filed within 60 days from the issuance of the Secretary’s order. Such review
shall be in accordance with the provisions of chapter 7 of title 5. United States
Code. and shail be heard and decided expeditiously.

“(B) Whenever a person has failed to comply with an order issued under
paragrapn (4XA), the Secretary shall file a civil action in the United States
district court for the district in which the violation was found to occur in
order to enforce such order. In actions brought under this subparagraph, the
district court shall have jurisdiction to grant ail appropriate relief, including
injunctive relief. reinstatement, and compensatory damages.

(6 In determining whether a violation of paragraph (1) or (2) has occurred.
the legal burdens of proof are as follows:

“(A) A violation of paragraph (1) or (2) may be determined to have occurred
only if the complainant demonstrates that the exercise of a right protected by
such paragraph was a contributing factor in the discharge or discrimination
alleged in the complaiat.

“(B) Relief may not be ordered if the employer named in the complaint
demonstrates by clear and convincing evidence that the employer would have
taken the same uniavorable action against the complainant in the absence of
the complainant’s exercise of such protected rights.”

SEC. 602. POSTING OF EMPLOYEE RIGHTS.

Section 8(c1) (29 U.S.C. 657(cX1)) is amended by adding at the end the
following: “Such regulations shall include provisions requiring employers to
post for employees the protections afforded under section 11{c).”

TITLE WL TECANICAL;ASSISTANCE AND TRAINING
SEC. 701. TECHNICAL ASSISTANCE TO EMPLOYERS AND EMPLOYEES.

Section 7 (29 U.S.C. 656) is amended by adding at the end the following:
*(dX1) The Secretary shall develop and disseminate, directly or by grant or

in the. Fund.5

contract. traiming curricuia. mode! programs. and other information and
materiais designed to assist empioyers in complying with—

“{A) the requirements Jor safety and health programs and emplovee safety
and health traiming and ecucation under section 27.

“(B) the requirements Jor safety and heaith commuttees under section 28,

“(C) the requirements of section 3. including the requirements of standards
issued under section 5. and

(D) other requirements ot this Act. ) _

“(2) The Secretary shall establish and implement a program to provide
technical assistance and consultative services for employers and employees,
either directly or by grant or coatract. concerning worksite safety and health’
and compliance with this Act. Such assistance and consuitative services shail
be targeted at small empioyers. high hazard worksites. and " high’hazard

Tipdusu"es’ - ’,, R i s L
“{eX1) There is established in the Treasury of the United States a revolving .
fund to be known as the, OSHA Assistance Fund’ (hegeinafter in this subsec-_5
tion referred to,as the -Fund..The Fund shall te gsed to pay the costs of:
implementing subsection (d) (including_administrative and_personnei  ex-
% penses). Monies in the Fund shall be available. without_ fiscal year limitation-
-to the Secretary for such p

~(2%A¥The Secretary shall charge fees in accordance with this paragraph
10 offset the cost of impiementing sub-section {d). Such fees— " """
— (i) shall be imposed on a uniform basis ob_persons receiving assistance:
< under subsection (d), { oz w12 D PO UI A  ey
*(ii) shail not exceed the cost of implemen ubsection (d); and.__
~(iiis with respect to each person receiving Such assistance, shall bear a_
reasonable relationship_go the cost_of providing such.assistance.to soch’
wperson..

_7{B) Fees received by the Secretary under this subsection shall be deposited,
~(C) The Secretarv shall report with respect to each fiscal year to the
Congress on the operation of the Fund and shail include in such report—

(i) a summary of the assistance which the Secretary has provided under
subsecuon (d) with monties 1 the Fund in the fiscal year for which such report
is prepared:

“(ii) the cost to the Secretary to provide such assistance: and

~(iii) the amount of any fee received by the Secretary for such assistance.

(3) The Secretary of the Treasury shall invest the portion of the Fund not
required to satisfy current expenditures from the Fund. as determined by the
Secretary. in obligations of the United States or obligations guaranteed as to
principai by the United States. Investment proceeds shall be deposited in the
Fund | o e e e T

“(4) There is transferred to the Fund $30,000.000 from the Salaries andx

#; Expenses appropriation of the Secretary for fscal year 1994

TITLE VIIIl—RECORDKEEPING AND REPORTING

SEC. 801. DATA COLLECTED BY SECRETARY.

Section 24(a) (29 US.C. 573) is amended—

(1) by designating the frst through third sentences as paragrapas (1)
through (3), respectively: and

(2) by adding at the end the following:

“(4)A) For the purpose of setting safety and health standards, targeting
inspections to individual establishments. evaluating standard setting and
enforcement programs. and for other purpeses. the Secretary shall coilect
such information as may be necessary and conduct analyses that identify-—

“(i) industries. emplovers. establishments. processes, operations, and occu-
pations that have a high rate of injury or illness:

“(ii) factors that cause or contribute to injuries and illnesses:

“(iif) workers' compensation and other costs associated with the injuries
and illnesses: and

“(iv) emplovee exposures to toxic substances and harmful physical agents.

~(B) Data collected under subparagraph (A) shall be publiciy available in a
form suitable for further statisticai analysis.

“(C) The Secretary shall issue regulations that require each employer
covered by this Act to report to the Secretary each work-related death of an
employee of the employer immediately upon knowledge of the employer and
to report each serious incident that results in the hospitalization of 2 or more
emplovees of the empiover within 24 hours of the incident.”

SEC. 802. EMPLOYEE REPORTED ILLNESSES.

Section 8(cx2) (29 U.S.C. 657(cX2)) is amended by striking “injuries and
illnesses other than minor injuries requiring only first aid treaument and” and
inserting “injuries. illnesses. a work-related illness reported by an employee
or an employee’s physician uniess the employer makes a reasonable determi-
nation that the illness is not work related, and an adverse medical condition
determined as a resuit of a medical examination or test conducted under an
occupational safety and health standard. Records and reports shall not be
required for minor injuries requiring only first aid treatment and”.

SEC. 803. EMPLOYEE ACCESS.

Section 8(c)(2) (29 U.S.C. §57(cX2)) is amended by adding at the end the
following: “The records and reports required under this section shall be made
available to the Secretary. to the Secretary of Health and Human Services, to

emplovees, and to employee representatives.”
TITLE IX—NIOSH

SEC. 901. HAZARD EVALUATION REPORTS.
Section 20(ax6) (29 U.S.C. 66%(ax6)) is amended—
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¢1i1n the second sentence. by insertng ~. whether anv potentially hazardous
condiiion or harmtul physical agent found in the place of empioyment poses a
£1sK 10 exposed emplovees™ atrer "as used or ‘ound”; and

+2: by inseruing after the second sentence the foilowing: “If a determination
1s not made within 5 months of the request. the Secretary shall provide the
empiover and empioyees with an interim report on the Xnown or suspected
nazards. 3 recommendation for control. and an estimate of the tirne that a
final determunation wiil be made.”

SEC. 302. SAFETY RESEARCH.

Secuon 20(a) +29 US.C. 869(a) is amended by adding at the end the
following:

“(8) The 3ecretary of Heaith and Human Serwvices shall identify major
factors contributing to occupational injuries and deaths through accident
invesugauons and eptdemiological researca.”

SEC. 303. CONTRACTOR RIGHTS.

Section 200b) (29 U.S.C. 669(b)) is amended in the rst sentence by inserting
after “Secretary of Health and Human Services” the following: “or the
Secretary’s designees or contractors’.

SEC. 304. NATIONAL SURVEILLANCE PROGRAM

Section 20 ¢29 U.S.C. 669) is amended by adding at the end the following:

“f)1) The Secretary of Health and Human Services. acting through the
Nauonal Institute for Occupationai Safety and Heaith. shall (in cooperation
with other agencies of the Department of Heaith and Human Services and the
Secretary of Labor), within 2 vears of the date of the enactment of the
Comprehensive Occupational Safety and Heaith Reform Act. establish a
national surveillance program to identify cases of occupational illnesses,
deaths. and serious injuries. In conducting the national surveillance program,
the Secretary of Heaith and Human Services shail coordinate the activities of
the Secretary with State heaith agencies and Federal and State workers’
compensation agencies.

“(2}(A) The Secretary of Health and Hurnan Services shail coilect data each
year on the number and characteristics of ail occupational deaths, selected
occupational illnesses. and selected occupational injurtes.

“(B) In selecting occupationai illnesses and injuries for the collection of
data under subvaragraph (A), the Secretarv of Health and Human Services
shall consider the known frequency of the disorder, the severity of the
disorder. and the size of the popuiation at risk.

“(3) The Secretary of Health and Human Services shall prepare reports and
anaiysis of deaths. occupational illnesses. and injuries coilected under the
national surveillance program and transmit the information to the Secretary
of Labor. State heaith agencies. empiovers. employees. and other interested
parties.

“(4) The Secretary of Heaith and Human Services may issue regulations to
require an empioyer. through a physician or other heaith professional em-
ploved by or under contract to the empioyver. to report information on
occupational deaths. illnesses and injuries in order to carry out the provisions
of this subsecuon.

SEC. 905. ESTABLISHMENT OF NIOSH AS A SEPARATE AGENCY WITH-
IN PUBLIC HEALTH SERVICE.

The second sentence of section 22(b) (29 U.S.C. 6§71(b)) is amended by
inserting after “The Institute shall be” the following: ‘“established as a
separate agency within the United States Public Health Service and be”.

SEC. 906. CONFORMING AMENDMENTS CHANGING REFERENCES
FROM HEW TO HHS.

The Occupational Safety and Health Act of 1970 is amended by striking out
*Health. Educauon. and Welfare” each place it appears in sections § through
8 (29 U.S.C. 655 through 657), sections 20 through 26 (29 US.C. 669 through
675). and section 27(cX1) (29 U.S.C 676(cX1) and inserting in lieu thereof
“Health and Human Services”.

SEC. 907. NIOSH TRAINING.

Section 21(a) (29 U.S.C. 670(a)) is amended by inserting after “education
programs to provide an adequate suppiv of qualified personnel to carry out
the purposes of this Act.” the following: “including education programs for
emplovees and members of safety and health commuittees, as appropriate,”

TITLE X—STATE PLANS

SEC. 1001. STATE PLAN COMMITTEES AND PROGRAMS.

Secuon 18(c) (29 U.S.C. 667(c)) is amended—

(1} by striking “and" at the end of paragraph (7%

(2) by striking the period at the end of paragraph (8) and inserting a comma;
and

(3} by adding at the end the following:

“(9) provides for the development of safety and heaith programs and safety
and health commuttees and training programs that are at least as efective as
those required under sections 27 and 28, and”.

SEC. 1002. ACCESS TO INFORMATION: EMPLOYEE RIGHTS.

Section 18(¢) (29 U.S.C. 667(c)) (as amended by section 1001) is amended by
adding at the end the following:

“(10) provides for reporting requirements. protection of employee rights,
and access to information that are at least as edective as those required
under this Act or other Federal laws which govern access to information
related to this Act.”.
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SEC. 1003. APPLICATION OF FEDERAL STANDARDS.
Section 18129 US.C. 5671 is amended by adding at the end the following:
“1) [n the 2vent a State. within 5 months after the promulgation of a safety
and jealth stanaard by the Secretary under section 5, fails to adopt or
promuigate a standard wnica s at least as edective as the Secretary’s
standard. the State stail enforce the Secretary’s standard until a State
standard which 1s at least as edfective as such standard is in effect.”

SEC. 1004. COMPLAINTS AGAINST A STATE PLAN.

Section 18129 U.S.C. 367 ras amended by section 1003} is amended—

1) in the third sentence of subsection ‘e) by inserting after “preceding
sentence” the following: “except as provided in subsections (f) and (j)"; and

(2) by adding at the end the foilowing:

“(jX1) If the Secretary recewves a written compiaint from an employer,
empiovee., or emplovee representative that a State is deficient in its compli-
ance with a provision of us State plan and the Secretary determunes that
there are reasonable grounds to believe that such deficiency exists. the
Secretary shall promptly investigate any such compiaint, except that com-
plaints which ailege a dedciency in an enforcement action by a State shall be
investigated within 30 davs of the receipt of the complaint.

{2} The Secretary shail. within 30 davs of completion of any investigation,
transmit the tindings in wriung to the State and to the complainant. which
findings include recommendartions to correct any deficiency which is identi-
fied. If the Secretary determines there are no reasonable grounds to believe
that a dericiency exists. the Secretary shail notify the compiainant in writing
of such determination.

*(3) Within 30 dayvs of the receipt of a finding issued under paragraph (2),
the State shall respond to the Secretary in writing as to what action the State
has taken in response to the Secretary’s findings and recommendations.

~(4) If after receipt of the response of the State the Secretary believes a
serious violation of this Act exists for which the State has failed to issue a
citation, the Secretarvy with reasonable promptess shail issue a citation
Section 9(c¢) shall not appity with respect to a citation issued under this
paragraph.”

SEC. 1005. ACTION AGAINST STATE PLAN.

Section 18(f) (29 U.S.C 687(D) is amended—

(1) by designating the frst sentence as paragrapa (1);

(2) by redesignating the second sentence as paragrapi (3)%; and

(3) by inserting aiter paragraph (1) (as so designated) the following new
paragraph:

“(2XA) If the Secretary detertnines at any time that there are reasonable
grounds for conciuding there is a failure to comply substantially with any
provision of the State plan (or any assurance cootained therein), the Secretary
shall give notice to the State of the desiciencies which. in the Secretary’s view,
warrant such withdrawal of approval. and shall allow 6 months for the
correction of the deficiencies.

“(B) If after 6§ months the Secretary determines that the State has not
corrected the deficiencies and that grounds for withdrawing approvai of the
State plan still exist. the Secretary shall institute proceedings pursuant to
paragraph (3) for the withdrawal of approval of the plan. uniess the Secretary
determines in writing that exceptional circumstances exist that justify a
decision not to institute such proceedings.

*(C) During the pendency of proceedings pursuant to paragraph (3), the
Secretary shall exercise jurisdiction. concurrent with the State. over the
safety and health issues that are subject to the State plan.”

.SEC. 1006 STATE PLAN CONFORMING AMENDMENTS?

Section 18 (29 U.S.C. 667) (as amended by section 1004) is amended by
adding the end the following:

“(kX1) Each State which is exercising authority to operate a State safety
and health plan under this section shall within one year of the effective date
of the Comprehensive Occupational Safety and Health Reform Act modify the
plan to conform with the requirements of this Act.

*(2) In the case of a State which the Secretary identifies as—

“(A) requiring State legislation (other than legislation appropriating funds)
to modify the State safety and health plan to conform to the requirements of
this Act. and

“(B) having a legislature which is not scheduled to meet within 1 vear of the
efective date of the Comprehensive Occupational Safety and Health Reform
Act in legislative session in whnich such legislation may be considered,
the State shall modify the plan to conform to the requirements of this Act

within 1 year or by the frst day of the first calendar quarter beginning after .

the close of the first legislative session of the State legislature that begins
after the efective date of the Comprehensive Occupational Safety and H_ealth
Reform Act. whichever is later. For purposes of the previous sentence, in the
case of a State that has a 2-vear legislative session. each year of such session
shall be deemed to be a separate session of the State legislature.”

SEC. 1007. VALIDITY OF STATE LAWS.

Section 18 (28 U.S.C. §67) (as amended by section 1006) is amended by
adding at the end the following:

“(1) Nothing in this secuion shall prevent any Sta:e from enacting or
enforcing State public safety and health laws which are not limited to
providing safe and healthful employment or places of employment. includ-
ing—

“(1) laws that regulate employees or places of employment as a means of
protecting the safety and health of both non-employee members of the public
and employees. and

*(2) laws that license individuals to perform particular types of work.”

&0



REMARKS BEFORE THE HOUSE LABOR & INDUSTRY INTERIM COMMITTEE
‘ REVIEW OF NEW WORKER’S COMPENSATION ACT
: AND
WORKPLACE SAFETY ISSUES
SEPTEMBER 1, 1993

Mr. Chairman, Members of the Committee

As Mr. Bruner mentioned, the Industrial Safety and Health Section has administered State
Law in the area of occupational safety and health for many years. These programs had
been in effect prior to my joining the Section in January 1974. Administration of these
Laws remains basically the same today as they did in 1974. However, philosophical
changes have occurred among safety professionals regarding the role of safety programs
as an effective method of reducing injuries and illnesses in the workplace. Although safety
and health programs are not new in larger industries, they have not been promoted enough
in smaller industries and businesses. In fact, many of the trainers hired by OSHA to train
compliance officers at the OSHA Training Institute in Des Plaines, Illinois come from those
larger industrial facilities. I met one recruiter in May 1974 at OTI from Boeing Airplane

Company.

OSHA is now starting to promote safety and health programs through the On-site
Consultation Program administered by the states. On February 16, 1993, we received a
draft manuscript of "Managing Worker Safety and Health" from the OSHA National Office
for review. Many of the elements of what persons in the profession consider an effective

safety and health program are included in OSHA’s proposal.

New Section 10 of Senate Bill 307 requires "each insurance or group-funded self-insurance
plan providing worker’s compensation insurance coverage in Kansas" to offer accident
“prevention programs to their insured. These programs must be "adequate”. We view that
as meaning it must be a program that will reduce the frequency and severity of injuries to
employees in the workplace. The Secretary of Human Resources may conduct inspections
as he/she deems necessary to determine the adequacy of the programs offered by the
worker’s compensation insurance carrier, or group-funded self-insured.

The method discussed to comply with New Section 10 of SB 307 is to conduct on-site
audits of employer’s establishments by personnel trained in the elements of an adequate
safety and health program. Field staff performing the audits will be trained to recognize
the unsafe conditions and unsafe acts that cause injury and illness, make recommendations
for corrective action, and conduct follow-up visits to determine progress made In
establishing adequate safety and health programs.

The OSHA type inspection to determine unsafe conditions is only one element of an
effective safety and health program. There are many elements in addition to inspection that
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must be in place before a program can be considered effective. The most important is
management commitment. Without this important element the program will not be
effective. Management must provide the financial resources to establish a program, provide
the organizational development, encourage employee involvement, set examples, be sincere
in their desire to provide a safe and healthful work environment, set goals, plan and design
for change and show concrete signs of action.

Other elements are training and education of management, supervision and production
personnel, assignment of responsibility, establishing rules and regulations to be followed,
establish fair and equal disciplinary procedures, reward where appropriate, establish
inspection procedures, and provide personal protective equipment. If a safety committee
is established give direction and assign responsibility.

Through our efforts in the on-site consultation program, we complete a program evaluation
on every comprehensive survey that we conduct. The employer is then provided a written
report with recommendations that are to assist them in improving their safety and health -
program. Our plans are to continue to conduct on-site Vvisits in exactly the same manner
as currently conducted. If the results of the walkthrough indicate that the program is not
adequate a review of the Worker’s Compensation Carrier’s Program will be reviewed and

recommendations made.

Because we have limited resources and staff we have not promoted safety and health
programs to the extent we would like for two reasons: (1) The program is funded with
90% federal and 10% state funds; guidelines that we are evaluated on by OSHA emphasize
the inspection of and compliance with OSHA rules and regulations; and (2) because we
have a backlog of approximately 225 requests (four months work), restrictions under the
consultation program on the time spent per consultation and the time required to assist
with programs, we can only provide employers information they need to comply with
OSHA and provide sample programs, etc. Expansion of the consultation program, whereby
the consultants could assist the employer by staying on-site longer and providing guidance,
reviewing programs and recommend strengthening where necessary, especially with the
smaller employers, we could be more successful in our efforts.

In our promotional brochure we list "other benefits from the consultation visit". The first
one we have listed is "the potential for reduction in worker’s compensation claims". We
firmly believe this and the information has been in the brochure for 12 years. We
encourage employers to provide safety and health programs. The problem that we have
had, in our opinion, is that employers have good intentions and begin a program only to
see it discontinued because of various changes within the organization, i.e. personnel
changes, business cycles, etc.

In summary, as stated earlier, we recognize the problem that employers have in continuing

their safety and health programs. Many of them recognize the need to provide safe and
healthful workplaces. Employers that are making an effort, recognize the benefits and work
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to provide their employees safe and healthful workplaces can attest to these benefits. Our
efforts should be directed at those that need our assistance, make us available to provide
adequate service and promote benefits of an "adequate” safety and health program.
Thank You.
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Commission on Disability Concerns
1430 S.W. Topeka Boulevard, Topeka, Kansas 66612-1877
913-296-1722 (Voice) — 913-296-5044 (TDD)

913-296-4065 (Fax)
September 2, 1993
TO: House Committee on Labor and Industry
FROM: Sharon Huffman
Legislative Liaison
SUBJECT: Workers Compensation and the Americans with Disabilities Act
(ADA)

I. INTRODUCTION

Since the members of this committee received a briefing on the ADA at the
beginning of the 1993 Legislative Session I will not linger on the basics of the Act.
Attachment 1 contains excerpts from the Equal Employment Opportunity
Commission (EEOC) Final Rule on Title I, the employment provisions of the ADA
that specifically refer to workers compensation. What I have been asked to speak
about are the problems associated with the workers compensation records being
open to the public.

Approximately two years ago the Kansas Commission on Disability Concerns
(KCDC) began investigating the Kansas laws regarding open records after we
received numerous telephone inquiries from consumers about potential violation
of the ADA when they were denied employment based on their prior workers
compensation claim. (Several consumers indicated that they were not asked, or did
not tell the potential employer about their history of on-the-job injury.) What we
found was K.S.A. 44-550b which says that all the workers compensation records
are open to the public. We also discovered that the Division of Workers
Compensation operated a computer Dial-Up system that allowed unrestricted access
to all claim files. This solved the mystery of how employers were finding out
about previous claims without asking the applicant directly.
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Kansas Human Rights Commission (KHRC)
In the time period from July 1, 1991 (when the amendments to the Kansas Act
Against Discrimination were implemented making it comparable to the ADA) to
April 21, 1992 approximately 10% of the employment discrimination based on
physical handicap and disability claims either directly mentioned workers
compensation or on-the-job injury as the basis for the discrimination. Attachment
2 gives two examples of actual claims filed with KHRC along with copies of their
workers compensation claims as found on the Dial-Up system.

Equal Employment Opportunity Commission (EEOC)

According to the August 1993 BNA’s Americans With Disabilities Act Manual,
as of July 13 the EEOC has reported over 11,500 charges alleging disability-based
employment discrimination since July 26, 1992, the effective date of the ADA’s
employment provisions covering employers of 24 or more workers. BNA also
reports that Kansans have filed the most Title I charges so far measured on a per
capita basis - 0.41 charges per 1,000 members of the state labor force. Back
impairments continued to form the basis for the largest number of ADA charges,
with 18.5 percent of the charging parties citing some sort of back problem as a
disability, followed by mental illness, 9.8 percent; heart impairments a little over
4 percent; neurological disorders, 4 percent; and diabetes, 3.5 percent. Discharges
were the employment actions most frequently complained about, with fully 50
percent of the charges alleging discriminatory termination. These were followed
by failure to make reasonable accommodations, 20 percent; failure to hire, 13
percent; harassment, 10 percent; and discipline, 7.2 percent.

III. The ADA and Medical Inquiries

Title I of the ADA prohibits employers from making medical inquiries prior to
offer of employment (29 CFR Section 1630.13(a)). This includes using a third
party to obtain the information (ie. previous employer, insurance company or State
Workers Compensation Division). An inquiry about previous workers
compensation claims or on-the-job injuries is considered to be a medical inquiry.

Employers who obtain information about a job applicant’s workers compensation
history prior to offer of employment are breaking the law! Many employers have
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changed their application forms to eliminate any medical inguiries, but they

coutinus to make use of index Bureaus or the Division of Workers Compensalion
to obtain the same information that they recognize they cannot legally ask the

applicant. Unfortunately the job applicants are unaware of this illegal practice, so-
many of them don’t file a complaint with KHRC or EEOC.

IV. Title II

Title II of the ADA prohibits discrimination on the basis of disability by public
entities. Specifically, 28 CFR Part 35, Section 35-130(b)(1)(v) states that a public
entity, in providing any aid, benefit, or service, may not aid or perpetuate
discrimination against a qualified individual with a disability by providing
significant assistance to an agency, organization, or person that discriminates on
the basis of disability in providing any aid, benefit, or service to beneficiaries of
the public entity’s program. Attachment 3 is a letter from Richard D. Charlton,
Sr., Attorney at Law to Bruce Kent, General Counsel for Kansas Department of
Human Resources requesting that the workers compensation records be closed to
persons who do not have written consent or court order.

V. Open Records Laws in Other States

In February of 1993 KCDC sent a survey out to all 50 states asking about their
policies regarding workers compensation records being released to the public.
Attachment 4 includes a sample response letter summarizing the results, a table
showing individual results, and excerpts from various state laws that were sent
along with the survey replies. I have recently learned that Kentucky does not allow
unrestricted access to their records, so that means only two out of 38 states allow
unrestricted access.

VI. 1993 Session Activity

K.S.A. 44-550b was amended at the end of the session. The amendment would
have made the workers compensation records subject to the Kansas Open Records
Act providing for much more restriction than currently exists. In the Governor’s
veto message this restriction was specifically mentioned as something she did not
agree with. She did, however, instruct the Director of Workers Compensation to
restrict access to the records and he is currently in the process of developmg the
necessary programs to carry out this task.
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VI, Conelusion

It is our understanding that the Division of Workers Compensation is currently
undergoing some changes that will not only restrict access to claimant records, but
will also provide a method whereby the claimant will be notified that his or her
records were requested or viewed by someone. When the claimant is notified about
the records being accessed, they will also be told about their rights under the
KAAD and the ADA and give the telephone numbers for the KHRC and the
EEOC. Consumers that KCDC has spoken with consider this to be somewhat of
a band-aid approach because it only provides a method to catch the violators rather
than a means of stopping them. Injured workers would prefer that their medical
history be kept private until their is a legitimate need for someone to obtain them.
The only way to stop access to workers compensation claim files is to repeal
K.S.A. 44-550Db or to amend it to require written authorization from the claimant
prior to release of information.
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Excerpts from 29 CFR Part 1630 - Equal Employment Opportunity for
Individuals With Disabilities; Final Rule (The Americans With Disabilities Act,
Title I) “

Overview of Regulations, p. 35726-35727

To assist us in the development of this guidance, the Commission requested
comment in the NPRM from disability rights organizations, employers, unions,
state agencies concerned with employment or workers compensation practices, and
interested individuals on specific questions about insurance, workers’
compensation, and collective bargaining agreements. Many commenters responded
to these questions, and several commenters addressed other matters pertinent to
these areas. The Commission has considered these comments in the development
of the final rule and will continue to consider them as it develops further ADA
guidance.

In the NPRM, the Commission raised questions about a number of insurance-
related matters. Specifically, the Commission asked commenters to discuss risk
assessment and classification, the relationship between "risk"” and "cost," and
whether employers should consider the effects that changes in insurance coverage
will have on individuals with disabilities before making those changes. Many
commenters provided information about insurance practices and explained some
of the considerations that affect insurance decisions. In addition, some
commenters discussed their experiences with insurance plans and coverage. The
commenters presented a wide range of opinions on insurance-related matters, and
the Commission will consider the comments as it continues to analyze these
complex matters.

The Commission received a large number of comments concerning inquiries about
an individual’s workers’ compensation history. Many employers asserted that such
inquiries are job related and consistent with business necessity. Several individuals
with disabilities and disability rights organizations, however, argued that such
inquiries are prohibited pre-employment inquiries and are not job related and
consistent with business necessity. The Commission has addressed this issue in
the interpretive guidance accompanying section 1630.14(a) and will discuss the
matter further in future guidance.

There was little controversy about the submission of medical information to
workers’ compensation offices. A number of employers and employer groups
pointed out that the workers’ compensation offices of many states request medical
information in connection with the administration of second-injury funds. Further,
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they noted that the disclosure of medical information may be necessary to the
defense of a workers’ compensation claim. The Commission has responded to
these comments by amending the interpretive guidance accompanying section
1630.14(b). This amendment, discussed below, notes that the submission of
medical information to workers’ compensation offices in accordance with state
workers’ compensation_laws is not inconsistent with section 1630.14(b). The
Commission will address this area in greater detail and will discuss other issues
concerning workers’ compensation matters in future guidances, including the
policy guidance on pre-employment inquiries.

With respect to collective bargaining agreements, the Commission asked
commenters to discuss the relationship between collective bargaining agreements
and such matters as undue hardship, reassignment to a vacant position, the
determination of what constitutes a "vacant" position, and the confidentiality
requirements of the ADA. The comments that we received reflected a wide
variety of views. For example, some commenters argued that it would always be
an undue hardship for an employer to provide a reasonable accommodation that
conflicted with the provisions of a collective bargaining agreement. Other
commenters, however, argued that an accommodation’s effect on an agreement
should not be considered when assessing undue hardship. Similarly, some
commenters stated that the appropriateness of reassignment to a vacant position
should depend upon the provisions of a collective bargaining agreement while
others asserted that an agreement cannot limit the right to reassignment. Many
commenters discussed the relationship between an agreement’s seniority provisions
and an employer’s reasonable accommodation obligations.

In response to comments, the Commission has amended section 1630.2(n)(3) to
include "the terms of a collective bargaining agreement" in the types of evidence
relevant to determining the essential functions of a positicn. The Commission has
made a corresponding change to the interpretive guidance on section 1630.2(n)(3).
In addition, the Commission has amended the interpretive guidance on section
1630.15(d) to note that the terms of a collective bargaining agreement may be
relevant to determining whether an accommodation would pose an undue hardship
on the operation of a covered entity’s business.

The divergent views expressed in the public comments demonstrate the complexity
of employment-related issues concerning insurance, workers’ compensation, and
collective bargaining agreement matters. These highly complex issues require
extensive research and analysis and warrant further consideration. Accordingly,
the Commission has decided to address the issues in depth in future Compliance
Manual sections and policy guidances. The Commission will consider the public
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comments that it received in response to the NPRM as it develops further guidance
on the application of title I of the ADA to these matters.

The Commission has also decided to address burdens-of-proof issues in future
guidance documents, including the Compliance Manual section on the theories of
discrimination. Many commenters discussed the allocation of the various burdens
of proof under title I of the ADA and asked the Commission to clarify those
burdens. The comments in this area addressed such matters as determining
whether a person is a qualified individual with a disability, job relatedness and
business necessity, and undue hardship. The Commission will consider these
comments as it prepares further guidance in this area.

A discussion of other significant comments and an explanation of the changes made
in part 1630 since publication of the NPRM follows.

Section-by-Section Analysis of Comments and Revisions
Section 1630.1 Purpose, applicability, and construction

The Commission has made a technical correction to section 1630.1(a) by adding
section 506(e) to the list of statutory provisions implemented by this part. Section
506(e) of the ADA provides that the failure to receive technical assistance from the
federal agencies that administer the ADA is not a defense to failing to meet the
obligations of title I.

Some commenters asked the Commission to note that the ADA does not preempt
state claims, such as state tort claims, that confer greater remedies than are
available under the ADA. The Commission has added a paragraph to that effect
in the Appendix discussion of sections 1630.1(b) and (c). This interpretation is
consistent with the legislative history of the Act. See H.R. Rep. No. 485 Part 3,
101st Cong., 2d Sess. 69-70 (1990) [hereinafter referred to as House Judiciary
Report].

In addition, the Commission has made a technical amendment to the Appendix
discussion to note that the ADA does not automatically preempt medical standards
or safety requirements established by Federal law or regulations. The Commission
has also amended the discussion to refer to a direct threat that cannot be eliminated
"or reduced” through reasonable accommodation. This language is consistent with
the regulatory definition of direct threat. (See section 1630.2(r), below.)

Section 1630.2 Definitions
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Section 1630.2(h) Physical or mental impairment

The Commission has amended the interpretive guidance accompanying section
1630.2(h) to note that the definition of the term "impairment" does not include
characteristic predisposition to illness or disease.

In addition, the Commission has specifically noted in the interpretive guidance that
pregnancy is not an impairment. This change responds to the numerous questions
that the Commission has received concerning whether pregnancy is a disability
covered by the ADA. Pregnancy, by itself, is not an impairment and is therefore
not 2 disability.

Section 1630.2(j) Substantially limits

The Commission has revised the interpretive guidance accompanying section
1630.2(j) to make clear that the determination of whether an impairment
substantially limits one or more major life activities is to be made without regard
to the availability of medicines, assistive devices, or other mitigating measures.
This interpretation is consistent with the legislative history of the ADA. See S.
Rep. No. 116, 101st Cong., 1st Sess. 23 (1989) [hereinafter referred to as Senate
Report]; H.R. Rep. No. 485 Part 2, 101st Cong., 2d Sess. 52 (1990) [hereinafter
referred to as House Labor Report]; House Judiciary Report at 28. The
Commission has also revised the examples in the third paragraph of this section’s
guidance. The examples now focus on the individual’s capacity to perform major
life activities rather than on the presence or absence of mitigating measures. These
revisions respond to comments from disability rights groups, which were
concerned that the discussion could be misconstrued to exclude from ADA
coverage individuals with disabilities who function well because of assistive
devices or other mitigating measures.

In an amendment to the paragraph concerning the factors to consider when
determining whether an impairment is substantially limiting, the Commission has
provided a second example of an impairment’s "impact.” This example notes that
a traumatic head injury’s affect on cognitive functions is the "impact" of that
impairment.

Many commenters addressed the provisions concerning the definition of
"substantially limits" with respect to the major life activity of working (section
1630.2(j)(3)). Some employers generally supported the definition but argued that
it should be applied narrowly. Other employers argued that the definition is too
broad. Disability rights groups and individuals with disabilities, on the other hand,
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argued that the definition is too narrow, unduly limits coverage, and places an
onerous burden on individuals seeking to establish that they are covered by the
ADA. The Commission has responded to these comments by making a number
of clarifications in this area.

The Commission has revised section 1630.2(j)(3)(ii) and the accompanying
interpretive guidance to note that the listed factors "may" be considered when
determining whether an individual is substantially limited in working. This
revision clarifies that the factors are relevant to, but are not required elements of,
a showing of a substantial limitation in working.

Disability rights groups asked the Commission to clarify that "substantially limited
in working" applies only when an individual is not substantially limited in any
other major life activity. In addition, several other commenters indicated
confusion about whether and when the ability to work should be considered when
assessing if an individual has a disability. In response to these comments, the
Commission has amended the interpretive guidance by adding a new paragraph
clarifying the circumstances under which one should determine whether an
individual is substantially limited in the major life activity of working. This
paragraph makes clear that a determination of whether an individual is substantially
limited in the ability to work should be made only when the individual is not
disabled in any other major life activity. Thus, individuals need not establish that
they are substantially limited in working if they already have established that they
are, have a record of, or are regarded as being substantially limited in another
major life activity.

The proposed interpretive guidance in this area provided an example concerning
a surgeon with a slight hand impairment. Several commenters expressed concern
about this example. Many of these comments indicated that the example confused,
rather than clarified, the matter. The Commission, therefore, has deleted this
example. To explain further the application of the "substantially limited in
working"” concept, the Commission has provided another example (concerning a
commercial airline pilot) in the interpretive guidance.

In addition, the Commission has clarified that the terms "numbers and types of
jobs" (see section 1630.2(j)(3)(i1)(B)) and "numbers and types of other jobs" (see
section 1630.2(j)(3)(ii)(C)) do not require an onerous evidentiary showing.

In the proposed Appendix, after the interpretive guidance accompanying section

1630.2(1), the Commission included a discussion entitled "Frequently Disabling
Impairments.” Many commenters expressed concern about this discussion. In
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response to these comments, and to avoid confusion, the Commission has revised
the discussion and has deleted the list of frequently disabling impairments. The
revised discussion now appears in the interpretive guidance accompanying section

1630.2()).
Section 1630.2(1) Is regarded as having such an impairment

Section 1630.2(1)(3) has been changed to refer to "a substantially limiting
impairment" rather than "such an impairment." This change clarifies that an
individual meets the definition of the term "disability" when a covered entity treats
the individual as having a substantially limiting impairment. That is, section
1630.2(1)(3) refers to any substantially limiting impairment, rather than just to one
of the impairments described in sections 1630.2(1)(1) or (2).

The proposed interpretive guidance on section 1630.2(1) stated that, when
determining whether an individual is regarded as substantially limited in working,
"it should be assumed that all similar employers would apply the same
exclusionary qualification standard that the employer charged with discrimination
has used." The Commission specifically requested comment on this proposal, and
many commenters addressed this issue. The Commission has decided to eliminate
this assumption and to revise the interpretive guidance. The guidance now
explains that an individual meets the "regarded as" part of the definition of
disability if he or she can show that a covered entity made an employment decision
because of a perception of a disability based on "myth, fear, or stereotype.” This
is consistent with the legislative history of the ADA. See House Judiciary Report
at 30.

Many individuals with disabilities and disability rights groups asked the
Commission to emphasize that the determination of whether a person is a qualified
individual with a disability must be made at the time of the employment action in
question and cannot be based on speculation that the individual will become unable
to perform the job in the future or may cause increased health insurance or
workers’ compensation costs. The Commission has amended the interpretive
guidance on section 1630.2(m) to reflect this point. This guidance is consistent
with the legislative history of the Act. See Senate Report at 26, House Labor
Report at 55, 136; House Judiciary Report at 34, 71.

1630.13 Prohibited medical examinations and inquiries

In response to the Commission’s request for comment on certain workers’
compensation matters, many commenters addressed whether a covered entity may
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ask applicants about their history of workers’ compensation claims. Many
employers and employer groups argued that an inquiry about an individual’s
workers’ compensation history is job related and consistent with business necessity.
Disability rights groups and individuals with disabilities, however, asserted that
such an inquiry could disclose the existence of a disability. In response to
comments and to clarify this matter, the Commission has amended the interpretive
guidance accompanying section 1630.13(a). The amendment states that an
employer may not inquire about an individual’s workers’ compensation history at
the pre-offer stage.

The Commission has made a technical change to section 1630.13(b) by deleting
the phrase "unless the examination or inquiry is shown to be job-related and
consistent with business necessity" from the section. This change does not affect
the substantive provisions of section 1630.13(b). @ The Commission has
incorporated the job-relatedness and business-necessity requirement into a new
section 1630.14(c), which clarifies the scope of permissible examinations or
inquiries of employees. (See section 1630.14(c), below.)

Section 1630.14(b) Employment Entrance Examinations

Many commenters addressed the confidentiality provisions of this section. They
noted that it may be necessary to disclose medical information in defense of
workers’ compensation claims or during the course of other legal proceedings. In
addition, they pointed out that the workers’ compensation offices of many states
request such information for the administration of second-injury funds or for other
administrative purposes.

The Commission has revised the last paragraph of the interpretive guidance on
section 1630.14(b) to reflect that the information obtained during a permitted
employment entrance examination or inquiry may be used only "in a manner not
inconsistent with this part." In addition, the Commission has added language
clarifying that it is permissible to submit the information to state workers’

compensation offices.

Several commenters asked the Commission to clarify whether information obtained
from employment entrance examinations and inquiries may be used for insurance
purposes. In response to these comments, the Commission has noted in the
interpretive guidance that such information may be used for insurance purposes
described in section 1630.16(f).

1630.15 Defenses '
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The Commission has added a sentence to the interpretive guidance on section
1630.15(a) to clarify that the assertion that an insurance plan does not cover an
individual’s disability or that the disability would cause increased insurance or
workers’ compensation costs does not constitute a legitimate, nondiscriminatory
reason for disparate treatment of an individual with a disability. This clarification,
made in response to many comments from individuals with disabilities and
disability rights groups, is consistent with the legislative history of the ADA. See
Senate Report at 85; House Labor Report at 136; House Judiciary Report at 71.

Section 1630.2(1) Regarded as Substantially Limited in a Major Life Activity

An individual rejected from a job because of the "myths, fears and stereotypes”
associated with disabilities would be covered under this part of the definition of
disability, whether or not the employer’s or other covered entity’s perception were
shared by others in the field and whether or not the individual’s actual physical or
mental condition would be considered a disability under the first or second part of
this definition. As the legislative history notes, sociologists have identified
common attitudinal barriers that frequently result in employers excluding
individuals with disabilities. These include concerns regarding productivity,
safety, insurance, liability, attendance, cost of accommodation and accessibility,
workers’ compensation costs, and acceptance by coworkers and customers.

Therefore, if an individual can show that an employer or other covered entity
made an employment decision because of a perception of disability based on
"myth, fear or stereotype," the individual will satisfy the "regarded as"part of the
definition of disability. If the employer cannot articulate a non-discriminatory
reason for the employment action, an interference that the employer is acting on
the basis of "myth, fear or stereotype" can be drawn.

Section 1630.13 Prohibited Medical Examinations and Inquiries
Section 1630.13(a) Pre-employment Examination or Inquiry

This provision makes clear that an employer cannot inquire as to whether an
individual has a disability at the pre-offer stage of the selection process. Nor can
an employer inquire at the pre-offer stage about an applicant’s workers’
compensation history.

Emplovers may ask questions that relate to the applicant’s ability to perform job-
related functions. However, these questions should not be phrased in terms of
disability. An employer, for example, may ask whether the applicant has a driver’s
license, if driving is a job function, but may not ask whether the applicant has a
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visual disability. Employers may ask about an applicant’s ability to perform both
essential and marginal job functions. Employers, though, may not refuse to hire
an applicant with a disability because the applicant’s disability prevents him or her
from performing marginal functions. See Senate Report at 39; House Labor Report
at 72-73; House Judiciary Report at 42-43.

The information obtained in the course of a permitted entrance examination or
inquiry is to be treated as a confidential medical record and may only be used in
a manner not inconsistent with this part. State workers’ compensation laws are not
preempted by the ADA or this part. These laws require the collection of
information from individuals for state administrative purposes that do not conflict
with the ADA or this part. Consequently, employers or other covered entities may
submit information to state workers’ compensation offices or second injury funds
in accordance with state workers’ compensation laws without violating this part.

Consistent with this section and with section 1630.16(f) of this part, information
obtained in the course of a permitted entrance examination or inquiry may be used
for insurance purposes described in section 1630.16(f).

Section 1630.15(a) Disparate Treatment Defense

The "traditional" defense to a charge of disparate treatment under title VII, as
expressed in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), Texas

Department of Community Affairs v. Burdine, 450 U.S. 248 (1981), and their

progeny, may be applicable to charges of disparate treatment brought under the
ADA. See Prewitt v. U.S. Postal Service, 662 F.2d 292 (5th Cir. 1981). Disparate
treatment means, with respect to title I of the ADA, that an individual was treated
differently on the basis of his or her disability. For example, disparate treatment
has occurred where an employer excludes an employee with a severe facial
disfigurement from staff meetings because the employer does not like to look at
the employee. The individual is being treated differently because of the employer’s
attitude towards his or her perceived disability. Disparate treatment has also
occurred where an employer has a policy of not hiring individuals with AIDS
regardless of the individuals’ qualifications.

The crux of the defense to this type of charge is that the individual was treated
differently not because of his or her disability but for a legitimate
nondiscriminatory reason such as poor performance unrelated to the individual’s
disability. The fact that the individual’s disability is not covered by the employer’s
current insurance plan or would cause the employer’s insurance premiums or
workers’ compensation costs to increase, would not be a legitimate

9 g9



nondiscriminatory reason justifying disparate treatment of a individual with a
disability. Senate Report at 85; House Labor Report at 136 and House Judiciary
Report at 70. The defense of a legitimate nondiscriminatory reason is rebutted if
the alleged nondiscriminatory reason is shown to be pretextual.

Section 1630.15(b) and (c) Disparate Impact Defenses

Disparate impact means, with respect to title I of the ADA and this part, that
uniformly applied criteria have an adverse impact on an individual with a disability
or a disproportionately negative impact on a class of individuals with disabilities.
Section 1630.15(b) clarifies that an employer may use selection criteria that have
such a disparate impact, i.e., that screen out or tend to screen out an individual
with a disability or a class of individuals with disabilities only when they are job-
related and consistent with business necessity.

For example, an employer interviews two candidates for a position, one of whom
is blind. Both are equally qualified. The employer decides that while it is not
essential to the job it would be convenient to have an employee who has a driver’s
license and so could occasionally be asked to run errands by car. The employer
hires the individual who is sighted because this individual has a driver’s license.
This is an example of a uniformly applied criterion, having a driver’s permit, that
screens out an individual who has a disability that makes it impossible to obtain
a driver’s permit. The employer would, thus, have to show that this criterion is
job-related and consistent with business necessity. See House Labor Report at 55.

However, even if the criterion is job-related and consistent with business necessity,
an employer could not exclude an individual with a disability if the criterion could
be met or job performance accomplished with a reasonable accommodation. For
example, suppose an employer requires, as part of its application process, an
interview that is job-related and consistent with business necessity. The employer
would not be able to refuse to hire a hearing impaired applicant because he or she
could not be interviewed. This is so because an interpreter could be provided as
a reasonable accommodation that would allow the individual to be interviewed, and
thus satisfy the selection criterion.

With regard to safety requirements that screen out or tend to screen out an
individual with a disability or a class of individuals with disabilities, an employer
must demonstrate that the requirement, as applied to the individual, satisfies the
"direct threat” standard in section 1630.2(r) in order to show that the requirement
is job related and consistent with business necessity.

10 q-/9



Section 1630.15(c) clarifies that there may be uniformly applied standards, criteria
and policies not relating to selection that may also screen out or tend to screen out
an individual with a disability or a class of individuals with disabilities. Like
selection criteria that have a disparate impact, non-selection criteria having such
an impact may also have to be job-related and consistent with business necessity,
subject to consideration of reasonable accommodation.

It should be noted, however, that some uniformly applied employment policies or
practices, such as leave policies, are not subject to challenge under the adverse
impact theory. "No-leave" policies (e.g., no leave during the first six months of
employment) are likewise not subject to challenge under the adverse impact theory.
However, an employer, in spite of its "no-leave" policy, may, in appropriate
circumstances, have to consider the provision of leave to an employee with a
disability as a reasonable accommodation, unless the provision of leave would
impose an undue hardship. See discussion at section 1630.5 Limiting, Segregating
and Classifying, and section 1630.10 Qualification Standards, Tests, and Other
Selection Criteria.

11 Q-//



STATE OF KANSAS

KANSAS HUMAN RIGHTS COMMISSION

DOCKET NO. /3 QQQ@W .,

On the compiaint of

Complainant, -
vs-

CORPORATION AND  Respondent,
ITS REPRESENTATIVES

.

scing =« SN i Chiita, Ransas 67208 |

charge NN o poration and its representatives

whose address s“ Wichita, Kansas 67206

With an unlawful practice within the meaning of:

K1 The Kansas Act Against Discrimination  (Chapter 44, Ar 10, XSA) and specifically within the meaning of
subsection (2) (1) of Secion _44-1009 of said Act. because of my RACE (),
RELIGION() COLOR (), SEX (), NATIONAL ORIGIN(), ANCESTRYKY,
DISABILITYxYX, RETALIATION ().

{] The Kansas Age Discrimination in Empioymenat Act (Chapter 44, Art. 11, KSA.) and specifically within the meaninz

of subsection of Section of said Act, because of my AGE.
Alleged Date of Incident, on or about September 1l i 19_91 iggieptember 30,

“The aforesaid charges are based on the following facts:

I. I am a Hispanic and am considered disabled by the Respondent.

A. I made application for a position in sheetmetal with the
Respondent. On or about September 9, 1991, the Respondent's
physician noted on my application that I had filed a previous
workers compensation claim. We discussed the injury to my
finger. He told me there was no real problem, and that all I
needed to do was get the records of the previous injury from my
physician. I did so. I was then required to get my complete
medical records from my physician. After having done so I was
denied employment on the basis that the Respondent felt my work:
in sheetmetal would be detrimental to me.

' Dhues Filao @l
P2t a oot 10
’ 4.2.93



' STATE OF KANSAS _
KANSAS HUMAN RIGHTS COMMISSION DOCKET NO./= (RGN0
| : (Continued) o

II. I feel this act on the part of the Respondent and its representatives
is due to my ancestry and my being regarded as disabled.

III. I hereby charge NN Corporation and its representatives
with a violation of the Kansas Act Against Discrimination in that
I was denied employment due to my .ancestry, Hispanic, and my being
regarded as disabled. '

1s

teq ~

HUAN R

IhﬂenoxwmmenmdmyxﬁomdvﬂmuimimeaseduponmegﬁmstfonhMmcpt

ST*~% OF KANSAS )
B T

COUNTY OF )

, being duly sworn, deposes and says thac that he is the Complainant herein; that he
mdthefomgoinxcomphintandknmmemnmmcmf;r.hnthesameistme n 15 owiedgemcptastothemattcrs:hercinmtedoninfomuon
belicf; that as o those marters he belicves the same to be true.

Subscribed and sworn to before me X S ,
y bl .ﬂ =r. .
this% of /ZWZMA. 19, _ <o ,r
[ - l:’ D ey G
/ . J T ‘1('/.' N
’ L ! '1-0\1‘{.")

(IGNATURE OF NGTARY) - RSt
) . l S' '3‘ 3‘!\ by .

MY COMMISSION EXPIRES: > 3 .-

JM 7896 18-2
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. WORKERS COMPENSATION ACCIDENT REPORT DATE - 10/22/92
'SSN: 4 R MOD: 010 DOA: 06/16/87 CART NO: 334-965
 CLAIMANT: FILED: 06/16/87 SEX: N-N/A
AGE: 18

KS 67801-0000

EMPLOYER: 0000000 SEﬁIAL NOT IN FILE ' SIC: 07000

INSUR NO: 00000-00 INSURANCE CO. UNKNOWN

CLAIM NO:
INJURY: YES : DISEASE: N - NO REHAB: O
SEVERITY: 1 - TIME LOSS DEATH DATE: 00/00/00 RTW: 00/00/00
CAUSE: 998 - NO EXPLANATION
SOURCE: 9800 - NONCLASSIFIABLE

NATURE: 210 - FRACTURE

MEMBER: 340 - FINGER(S)
countY: o057 -4l : DOCKET NO.:
'PROC DATE: 06/16/87
: SCREEN: AU
Alt-Z FOR HELP| VT102 | FDX | 1200 E71 | LOG CLOSED | PRINT OFF | ON-LINE



STATE OF KANSAS

KANSAS HUMAN RIGHTS COMMISSION

DOCKET NO. /3’73_’0‘4%“3 )

- On the complaint of

- Complainant,

: vs.

INDUSTRIES AND Respondent,
ITS REPRESEUTATIVES

-, 2
residing xRNSR Vi chita, Kansas 67213
charge pndustrles and its representatives

whose address is ”Wichita, Kansas 67219

With an unlawiul practice within the meaning of:

( The Kansas Act Against Discrimination (Chapter 44, Arr 10, KSA.) and specifically within the meaning of
supsecion (@) (1) of Section 44-1009 of said Act. because of my RACE (),
RELIGION() COLOR(), SEX (), NATIONAL ORIGIN(), ANCESTRY( ),
DISABILIT®X), RETALIATION ().

{1 The Kansas Age Discrimination  in Empioyment Act (Chapter &4, Arn 1L KS.A) and specifically within the meaning
of subsection of Section of said Act, because of my AGE.

Alleged Date of Ipcident, on or abowt November 1 . 192_1
The aforesaid charges arc based on the following facs »

I. I have a record of previous injuries which resulted in a crushed
disc, and the Respondent percieves me to be disabled.

A. On or about November 1, 1991, I was informed I would not be
hired on a full-time basis by the Respondent. I had been
working for the Respondent through a temporary service for
approximately two mcnths. Through the fact that my name
was not given to the clinic doing the employment physicals
I was not allowed to take tihe physical. Sl then
told me that it had come to the Respondent's attention that
I had two previous back injuries, and that hissupervisor did nc
want me working there. However, the back injuries were five
years ago.

II. I feel thnis act on the part of the Respondent and its representativ
is due to my ‘being percieved as disabled.

/e- e/»



| - | . STATE OF KANSAS -
KANSAS HUMAN RIGHTS COMMISSION DOCKET NO. B'Eb@w
‘ (Continued)

III. I hereby charge NN custries and its representatives
with a violation of the Kansas Act Against Discrimination in that
I was denied full-time employment due to my being regarded as

disabled.

E&E@EHW§r[
1! e 5 g ]

-,
1)
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LA RIVESS &
AT g te il

e

.o

1 have oot commenced any action, ¢ivil or criminal, based upon the grievance set forth above, except

STATE COF KANSAS )
: ) s= X
COUNTY OF )

(SIGNATURE OF COMPLAINANT)
, being duly sworn. deposes and says that that he is the Complainant herein: that ___ he

read the foregoing complaint and knows the contents thereof; that the same is true of h_j g own knowiedge except as to the marters therein stated on information
belief: that as o those matiers he believes the same to bogibic iy _ e s

Subscribed and swom to before me X _ AR
(SIGRAT OF COMP

is LT, day of DL 199 1
{ d}‘?lw‘ ~ ‘\_Q?/( &%ZM
(SIGNATURE OF rZQI'ARY) _

MY COMMISSION EXPIRES:

;; DONNA J. WAITE
' s;mmg: PUBLIC
& ATE OF KANSAS
My Appt Exp. 2 =275 _

B3-S
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N o :
WORKERS COMPENSATION ACCIDENT REPORT

E.
DATE - 10/22/92

02

-

SSN: DOA: 01/04/87 CART NO: 321-492
CLAIMANT: FILED: 01/04/87 SEX: N-N/A
AGE: 22
KS 66061-4804
EMPLOYER: 0000000 . SERIAL NOT IN FILE SIC: 07000
INSUR NO: 00000-00 INSURANCE CO. UNKNOWN
CLAIM NO:
INJURY: YES DISEASE: N - NO REHAB: 0
SEVERITY: 1 - TIME LOSS DEATH DATE: 00/00/00 RTW: 00/00/00
CAUSE: 121 - LIFTING OBJECTS (LIFTING, PULLING, LOADING INVOLVED)
' SOURCE: 9800 - NONCLASSIFIABLE
NATURE: 311 - NOT IN TABLE
MEMBER: 420 - BACK
COUNTY: 091 - Gl DOCKET NO.:
PROC DATE: 01/04/87
SCREEN: AU
Alt-Z FOR HELP| VT102 | FDX | 1200 E71 | LOG CLOSED | PRINT OFF | ON-LINE
PC N » : PAGE 01

WORKERS COMPENSATION ACCIDENT REPORT

DATE - 10/22/92

SSN: 010 DOA: 08/24/87 CART NO: 344-7
CLAIMANT: FILED: 10/02/87 SEX: M-MALE
: AGE: 23 '
KS 66061-4804
EMPLOYER: 2000430 gl SIC: 07392
VERLAND PARK KS 66214
INSUR NO: 11223-02 AETNA CASUALTY & SURETY CO
‘ CLAIM NO:
- INJURY: YES DISEASE: N - NO REHAB: 0
SEVERITY: = 0 - NO TIME LOSS DEATH DATE: 00/00/00 RTW: 08/24/87
CAUSE: 121 - LIFTING OBJECTS (LIFTING, PULLING, LOADING INVOLVED)
SOURCE: 6020 - PERSON, OTHER THAN INJURED
NATURE: 310 - SPRAINS, STRAINS
MEMBER: 420 - BACK
COUNTY: 091 DOCKET NO.:
PROC DATE: 10/12/87
SCREEN: AU
Alt-Z FOR HELP| VT102 | FDX | CLOSED | PRINT OFF | ON-LINE

1200 E71 | LOG

/10-6



__ A.D.AP.T..

ADVOCATES FOR DISABLED ACCESS TG PROGRAMS AND TRAINING INC.

PRESIDENT
April 5, 1993

RICBARD D CHBARLTON, S§
ATTORNEY AT LAW

Bruce Kent, General Counsel:
Department of Human Resources
401 SW Topeka Blvd

OFFICE Topeka, KS 66603

1951 SW NISSION AVE
TOPEKA KS 66604-3371

(1327m-123 RE:SENATE SUBSTITUTE FOR HOUSE SUBSTITUTE FOR
HOUSE BILL NO. 2354 Sec. 46. K.S.A. 44-550b ("Open
Records Provisions")

Dear Mr Kent:

On Friday March 26, 1993 in a meeting with Secretary

Dick and his staff, the KANSAS COMMISSION ON DISABILITY
CONCERNS (KCDC) Staff and Commissioners recommended
closing the Workman’s Compensation records. During

the entire legislative hearings on this issue KCDC has

stated that the open records provisions are in direct

violation of "THE 1990 AMERICAN DISABILITIES ACT"
(ADA). You requested a legal opinion regarding

non-compliance with the ADA.

1. My understanding is that your agency has a toll

free computer dial up system without any tracking
mechanism in place. There is also a written access |
system which does not keep on file any inquiries which
were made about a workers’ compensation case records.
Therefore, anyone can access the workers’ compensation -
records of any individual without any permanent record
or trace, of who, when, or what was accessed.

t
|

Dlos o0 rbeSidacty
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2. UNITED STATES DEPARTMENT OF JUSTICE rule 28 CFR

Part 35 which implements subtitle A of title II of the
Americans with Disabilities Act (ADA), Public Law
101-336, which prohibits discrimination on the basis of
disability by public entities became effective January
26, 1992. Subtitle A protects qualified individuals
with disabilities on the basis of disability in the
services, programs, or activities of all State and

local governments. It extends the prohibition of
discrimination in federally assisted programs
established by section 504 of the Rehabilitation Act

of 1973 to all activities of State and local

governments, including those that do not receive
Federal financial assistance, and incorporates specific
prohibitions of discrimination on the basis of

disability from titles I, III, and V of the ADA.

3. The following applicable Rules and Regulations are
found in 28CFR Part 35, Subpart B- General Requirements.

Section 35-130 General Prohibitions against discrimination.

(a) No qualified individual with a disability shall, on the
basis of disability, be excluded from participation in or be
denied the benefits of the services, programs, or activities
of a public entity, or be subjected to discrimination by any
public entity.

(b)(1) A public entity, in providing any aid, benefit, or
service, may not, directly or through contractual, licensing,
or other arrangements, on the basis of disability —-

(v) Aid or perpetuate discrimination against a qualified
individual with a disability by providing significant
assistance to an agency, organization, or person that
discriminates on the basis of disability in providing any
aid, benefit, or service to beneficiaries of the public
entity’s program,;

(3) A public entity may not, directly or through
contractual or other arrangements, utilize criteria or
methods of administration; T

(1) That have the effect of subjecting qualified
individuals with disabilities to discrimination on the basis
of disability;



(11) That have the purpose or effect of defeating or
substantially impairing accomplishment of the objectives of
the public entity’s program with respect to individuals with
disabilities; ‘

- 4. Since January 26, 1992, your agency has been in violation
of 28CFR; 35-130(b)(1)(v) in aiding or perpetuating
discrimination against a qualified individual with a

disability by providing significant assistance to an employer
that discriminates on the basis of a perceived disability by
allowing indiscriminate access to the workers’ compensation
case records.

5. Since January 26, 1992, your agency has been in violation
of 28CFR; 35-130(b)(3) by utilizing criteria or methods of
administration that perpetuate the discrimination by

employers in their hiring practices.

6. Therefore, it is recommended that workers’ compensation
cases be closed except when a written release is signed by

the claimant or when ordered by the court. Procedures should
be initiated immediately, under the current regulations, by
installing a tracking system to process and record all

requests for information from the workers’ compensation case
records.

It is requested that your agency immediately discontinue

the practice of supplying information via the toll free
number and accept only written requests for information
concerning workers’ compensation cases. Your assistance in

bringing Kansas in compliance with ADA would be appreciated.

Sincerely,

Richard D. Charlton, Sr
Attorney At Law



Senator Alicia Salisbury, Chairperson
Senator Mike Harris

Senator David Kerr

Senator Anthony Hensley

Senator Marge Petty

Representative David Heinemann
Representative Al Lane
Representative Tim Carmody
Representative Darrell Webb
Representative Janice Pauls

Other Senators and Representatives
Joan Finney, Governor

Joe Dick, Secretary Human Resources
George Gomez, Director Workers Compensation
Martha Gabehart, Executive Director KCDC
Paralyzed Veterans of America
Mid-America PVA
SunFlower/Mid-America PVA
Director National Rehabilitation Assn
Kansas Rehabilitation Assn

Topeka Rehabilitation Assn

Kansas Trial Lawyers Association
Kansas AFL-CIO

Cc:Senate and House Conference Committee Members Including:



Kansas Department of Human Resources

Joan Finney, Governor
Joe Dick, Secretary

Commission on Disability Concerns
1430 S.W. Topeka Boulevard, Topeka, Kansas 66612-1877
913-296-1722 (Voice) -- 913-296-5044 (TDD)
913-296-4065 (Fax)
July 22, 1993

Ms. Valerie Salven

General Counsel

Department of Workers’ Claims
Perimeter Park West, Building C
1270 Louisville Road

Frankfort, KY 40601

Dear Ms. Salven;

Thank you for your response to my Workers Compensation Survey. The results have been
compiled and are enclosed with this letter. The following is a brief summary:

Of the 38 states responding to the survey, 10 indicated that their records were open to public
inspection. Out of those 10 states the following 7 states indicated that restrictions apply:
Alabama: Release form required
Alaska: Penalty for illegal use. Tracking system used.
California: Only legal proceedings released, not medical records.
Florida: Release form required for medical records. Tracking system used.
Louisiana: Only trial records open to the public with unnamed limitations.
Maryland: Release required for medical records.
Minnesota: Medical and accident reports require specific authorization.
Tracking system used.

In conclusion, in addition to Kansas, only 3 states indicated total unrestricted access to workers
compensation records: Iowa, Kentucky and Maine.

As a result of the efforts of our Commission the Workers Compensation Bill that went to the
Govemor for signature contained an amendment that would subject all workers compensation
records to the Kansas Open Records Act. This change would have restricted access considerably
and would have significantly benefitted job seekers with workers compensation histories.
Unfortunately, the original bill was vetoed. The following statement was made in the Governor’s

QWQW@
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veto message, "Delete sections of this bill that would close certain records to public scrutiny.
I have already directed the Division of Workers Compensation to take administrative steps to
meet the disclosure protection needs of disabled persons under the law. But I cannot condone
legislated secrecy in handling of workers compensation when the public has a right to know how
public monies are being spent.” .

At present, a program is being developed to track usage of our computer dial-up link to workers
compensation records. In addition to tracking who accesses claimant’s files a letter will be
mailed to all claimants whose files are accessed informing them of the inquiry. The letter will
indicate who made the inquiry, the date of the inquiry, and inform the individual of their rights
under the Americans With Disabilities Act.

Thank you for your help with this matter. Please contact me if you desire additional information.

Sincerely,

\%jwﬁw leaﬁmé’m/ ‘
Sharon Huffman

Legislative Liaison
‘encl
cc: Joe Dick, Secretary, KDHR
Ann Golubski, Special Assistant
Martha Gabehart, Executive Director, KCDC

George Gomez, Director, Div of Workers Compensation
KCDC Commissioners

C:\WPSI\WORKCOMP\SVYRSLT.PRI
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ALABAMA

LAW THAT
REQUIRES ALL
WC RECORDS
BE OPEN TO
THE PUBLIC?

WHICH
RECORDS ARE
OPEN TO THE
PUBLIC?

DO YOU
REQUIRE A
RELEASE FROM
THE
CLAIMANT?

IS THERE A
PENALTY FOR
ILLEGAL USE
OF
INFORMATION?

HOW ARE THE
RECORDS
MADE
AVAILABLETO
THE PUBLIC?*

NUMBER OF
REQUESTS

PROCESSED
ANNUALLY?

ANNUAL COST
TO PROCESS
REQUESTS?

DO YOU USE A
TRACKING
SYSTEM?

ARE RECORDS
AVAILABLE TO
OTHER
ENTITIES?

25¢/page

“NO.

NO

YES

YES

| YES(W/LIMITS)

YES

ALL NO NO TWP SEVERAL THOU NO
vES FORMEDICA TWP
NO YES NO TWP NO
MINNESOTA YES YES YES w YES NO
P e e e
NEBRASKA NO'™ FOR MEDICAL NO wp 5,000 $5 per req e YES™

NO

25¢/page

NO

HUNDREDS

NO

hrODE ISLAND

YES

N/A

YES-NCCi




LAW THAT
REQUIRES ALL
WC RECORDS
BE OPEN TO
THE PUBLIC?

WHICH
RECORDS ARE
OPEN TO THE
pusBLIC?

DO YOU
REQUIRE A
RELEASE FROM
THE
CLAIMANT?

IS THERE A
PENALTY FOR
ILLEGAL USE
OF
INFORMATION?

HOW ARE THE
RECORDS
MADE
AVAILABLETO
THE PUBLIC?"

NUMBER OF ANNUAL COST
REQUESTS TO PROCESS
PROCESSED REQUESTS?
ANNUALLY?

DO YOU USE A
TRACKING
SYSTEM?

ARE RECORDS
AVAILABLE TO
OTHER
ENTITIES?

 TENNESSEE

TEXAS

VERMONT

NONE?

 VIRG

. LEGAL®

NONE

CUNONE

WISCONSIN

ALL®

WYOMING

a. T = Telephone, W = Written, C = Computer, P = In person

1. Except working papers of the judge and certain medical records that the judge has ordered sealed

2. Private research companies purchase microfiche records from the Division of Workers Compensation

3. Unless authorized by §9-340[(38}}(37) Idaho Code

4, After "formal application for adjustment of claim” has been filed

5. All records/documents except medical

6. T=50,880; W=7,200; P=12,000

7. T=5,000-10,000; W=1,000; P=2,000-3,000

8. With the following information on bureau responses, "The users of this information should be aware of prohibitions against covered entities using this information for pre-employment inquiries as described

in Title | of Public Law 101-336, The Americans with Disabilities Act of 1990",

9. Bureau of Safety & Regulation (MIOSHA)

10. Minn Statute, Section 176.231, subds 8 and 9 make medical and accident reports private and therefor only available to parties or those with specific authorization

-

ntroverted cases only

V. .vississippi Business Information, Inc. which is pre-employment screening service



13. Subject to general public records statutes

formation from our data base is provided to a company called Avert in Colorado. They, in turn, provide information to employers and have also apparently sold the data to at least one other company

thoma.
15. With the exception of medical reference \4')
\}
16. Open for employer inspection in pending cases only (NJSA 34:15-128) Q :

17. Evidence submitted at a hearing is open to public inspection
i

18. Under the provisions of NDCC 65-05-32(5) unless requestor is the claimant, the employer, claimant’s attorney or authorized medical provider, the following generic information is available: The claimant’s
namae, social security number; date of birth; injury date; employer name; type of injury; whether the claim is accepted, denied, or pending; and whether the claim is in active or inactive pay status.

19. Medical not released

20. Except that "all hearings before a referee shall be public”

21. Referee decisions, Workers Compensation Appeal Board and Appellate Court decisions are considered public records.

22, Any party to the action may release

23. We confirm or deny the existence of a cliam upon presentation of a signed release. Otherwise the contents of files are available only to employee and employer (carrier) uniess a court subpoenas same.
24. Only confirm or deny the existence of a claim

25. Only transcript of hearings and judicial opinions

26, Except claims files

27. Only public (non claim) records



STATE LAWS REGARDING WORKERS COMPENSATION RECORDS

ALASKA - Sec. 23.30.107. Release of information. Upon request, an employee
shall provide written authority to the employer, carrier, rehabilitation provider, or
rehabilitation administrator to obtain medical and rehabilitation information
relative to the employee’s injury.

Sec. 23.30.247. Discrimination prohibited. (a) An employer may not
discriminate in hiring, promotion, or retention policies or practices against an
employee who has in good faith filed a claim for or received benefits under this
chapter. An employer who violates this section is liable to the employee for
damages to be assessed by the court in a private civil action.

(b) This section may not be construed to prevent an employer from basing
hiring, promotion or retention policies or practices on considerations of the
employee’s safety practices or the employee’s physical and mental abilities; or may
this section be construed so as to create employment rights not otherwise in
existence.

(c) This section may not be construed to prohibit an employer from requiring
a prospective employee to fill out a preemployment questionnaire or application
regarding the person’s prior health or disability history as long as it is meant to
either document written notice for second injury fund reimbursement under AS
23.30.205(c) or determine whether the employee has the physical or mental
capacity to meet the documented physical or mental demands of the work. (§ 40
ch 79 SLA 1988)

Effective date - July 1, 1988 (Please note that this law pre-dates the ADA)

GEORGIA - 34-9-12. Employer’s record of injuries; availability of board
records...

(b) The records of the board, insofar as they refer to accidents, injuries, and
settlements, shall not be open to the public but only to the parties satisfying the
board of their interest in such records and their right to inspect them. Under such
reasonable rules and regulations as the board may adopt, the records of the board
as to any employee in any previous case in which such employee was a claimant
shall be open to and made available to such claimant, to an employer or its
insurance carrier which is called upon to pay compensation, medical expenses, or
funeral expenses, and to any party at interest, except that the board may make such
reasonable charge as it deems proper for furnishing information by mail and for
copies of records. ‘

CAWPSINWPAWCLAWS



AG letter, dated January 25, 1991, RE: All records of the State Board of
Workers’ Compensation pertaining to accidents, injuries, and settlements are
confidential, unless a party can meet the statutory requirements for access or has
authority pursuant to the Child Support Recovery Act.

The parties to the claim are the employee, the employer, and the insurer.

FARRELL et al. v. DUNN. Plaintiff’s (Farrell) car was struck by Defendant’s
(Dunn) car. Defendant attempted to obtain certified copies of Plaintiff’s workers
compensation records but was denied. Defendant filed a motion to compel the
Board to produce the records, but was denied based upon OCGA § 34-9-12
because Defendant was not a party in the workers compensation claim.

Idaho - (A very good example of what we could do here in Kansas!) The
following information sheet must accompany all certification forms (requests for
information from workers compensation records):

Idaho Code §9-340[(38)1(37) exempts from mandatory disclosure under the
Idaho Public Records Act "worker’s compensation records of the Idaho Industrial
Commission" except:

(a) To the parties in any worker’s compensation claim and to the industrial
special indemnity fund of the state of Idaho; or

(b) To employers and prospective employers subject to the provisions of the
Americans with Disabilities Act, 42 U.S.C. 12112, or other statutory limitations
who certify that the information is being requested with respect to a worker to
whom the employer has extended an offer of employment and will be used in
accordance with the provisions of the Americans with Disabilities Act, 42 U.S.C.
12112, or other statutory limitation; or

(c) To employers and prospective employers not subject to the provisions of
the Americans with Disabilities Act, 42 U.S.C. 12112, or other statutory
limitations, provided the employer presents a written authorization from the person
to whom the records pertain; or

(d) To others who demonstrate that the public interest in allowing inspection
and copying of such records outweighs the public or private interest in maintaining
the confidentiality of such records, as determined by a civil court of competent
juriediction.

If you or your business employ five or more persons or do business with the
federal government or receive federal funding, you or your business may be
swhiect to the Americans with Disabilities (42 U.S.C. 12112), the Rehabilitation
Act of 1973 (29 U.S.C. 701), or the Idaho Human Rights Act (§67-5901), Idaho

CAWPI IWRA\WCLAWS

Y/



Code. If you have any questions as to whether you are subject to these laws,
please consult your attorney.

MARYLAND - AG Letter, dated April 25, 1990, RE: Disclosure of Medical
Records concludes that medical records should be placed in a sealed envelope
within the claim file, or access thereto otherwise restricted, so that these records
will not be impermissibly redisclosed when public access to the file is allowed.
The Annotated Code of Maryland, health General Article, §4-302(d), as
amended by Senate Bill 584, provides as follows:
A person to whom a medical record is disclosed may not redisclose the
medical record to any other person unless the redisclosure is:
(1) authorized by the person in interest;
(2) otherwise permitted by this subtitle;
(3) permitted under Article 884, §6B of the Code, or
(4) directory information
A claimant’s consent to disclosure of medical records by a health care
provider is not authorization for redisclosure by any person, including the
Commission, to whom the records are disclosed. Thus, medical records within a
workers’ compensation claim file, under this revised law, are not to be open to
public inspection.

MICHIGAN - Letter from Douglas Langham, Administrator, Vocational
Rehabilitation Division, Michigan Bureau of Workers Disability
Compensation, February 8, 1993

Since July 1992, as a result of the ADA, bureau responses to requests for
information include the following information: |
"The users of this information should be aware of prohibitions against
covered entities using this information for pre-employment inquires as
described in Title I of Public Law 101-336, The Americans with Disabilities
Act of 1990".

The number of responses to requests from employers for workers compensation
information decreased by 71 % within the first year.

MINNESOTA - Workers Compensation 176.231 Subd. 8. No public inspection

of reports. Subject to subdivision 9, a report or its copy which has been filed with
the commissioner of the department of labor and industry under this section is not

CAWPS\WPA\WCLAWS
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available to public inspection. Any person who has access to such a report shall
not disclose its contents to anyone in any manner.

*A person who unauthorizedly discloses a report or its contents to another
is guilty of a misdemeanor.

Subd. 9 Uses which may be made of reports. Reports filed with the
commissioner under this section may be used in hearings held under this chapter,
and for the purpose of state investigations and for statistics. These reports are
available to the department of revenue for use in enforcing Minnesota income tax
and property tax refund laws, and the information shall be protected as provided
in chapter 270B.

The division or office of administrative hearings or workers’ compensation
court of appeals may permit the examination of its file by the employer, insurer,
employee, or dependent of a deceased employee or any person who furnishes
written authorization to do so from the employer, insurer, employee, or dependent
of a deceased employee.

The following is contained on the Authorization Form:

"Information concerning disability may not be used to make a job decision
unless state or federal law requires use of this information. Any use or
distribution of this information beyond that authorized by the subject of
this data unless authorized by state or federal law is prohibited. Questions
concerning use of disability information may be directed to the Minnesota
Department of Human Rights at (612) 296-5663, or toll free in greater
Minnesota at 1-800-652-9747."

NEVADA - NRS 616.192 Confidentiality and disclosure of information;
penalty for use of information for political purposes; privileged
communications.

1. Except as otherwise provided in this section and in NRS 616-193 and 616-
550, information obtained from any employer or employee is confidential and may
not be disclosed or be open to public inspection in any manner which would reveal
the person’s identity.

2. Any claimant or his legal representative is entitled to information from
the records of the insurer, to the extent necessary for the proper presentation of
a claim in any proceeding under this chapter.

*6. If any employee or member of the board of directors or manager or any
employee of the manager, in violation of this section, discloses information
cbtained from the files of claimants or policyholders, or if any person who has
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obtained a list of claimants or policyholders under this chapter uses or permits the
use of the list for any political purposes, he is guilty of a gross misdemeanor.

NORTH DAKOTA - North Dakota Century Code, Chapter 65-05-32. Privacy of
records and hearings. Information contained in the claim files and records of
injured employees is confidential and is not open to public inspection, other than
to bureau employees or agents in the performance of their official duties.
Providing further that:

1. Representatives of a claimant, whether an individual or an organization,
may review a claim file or receive specific information from the file upon the
presentation of the signed authorization of the claimant.

2. Employers or their duly authorized representatives may review and have
access to any files of their own injured workers.

3. Physicians or health care providers treating or examining workers
claiming benefits under this title, or physicians giving medical advice to the bureau
regarding any claim may, at the discretion of the bureau, inspect the claim files
and records of injured workers.

4. Other persons may have access to and make inspections of the files, if
such persons are rendering assistance to the bureau at any stage of the proceedings
on any matter pertaining to the administration of this title.

5. The claimant’s name; social security number; date of birth; injury date;
employer name; type of injury; whether the claim is accepted, denied, or pending;
and whether the claim is in active or inactive pay status will be available to the
public.

6. At the request of a claimant, the bureau may close the medical portion of
a hearing to the public.

NEW JERSEY - Article 9. Inspection of Records. §34:15-128. Limited right to
inspect or copy records. Notwithstanding any other provision of the chapter to
which this act is a supplement or of any other law, no records maintained by the
Division of Workmen’s Compensation shall be open to inspection or copying by or
on behalf of any person who seeks such inspection or copying for the purpose of
selling or furnishing for a consideration to others reports or abstracts or
workmen’s compensation records or work-injury records pertaining to any
individual, except in the case of an investigation by or on behalf of an employer
in connection with any pending workmen’s compensation case.

§34:15-59. Docket; records. The secretary of the bureau shall keep a docket in
which shall be entered the title of each cause, the date of the determination
thereof, the date of appeal, if any, and the date on which the record in case of
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appeal was transmitted to the appellant. The secretary shall also file the record of
each case left with him by the official conducting the hearing, and shall keep a
card index of such record in such manner as to afford ready reference thereto.
such records shall be open to the inspection of the public.

NEW MEXICO - 52-5-21. Administration records confidentiality; authorized
use. Unless introduced as evidence in an administrative or judicial proceeding, all
recerds of the administration shall be confidential, provided, however, that, once
an accident or disablement occurs, any person who is a party to a claim upon that
accident or disablement is entitled to access to all files relating to that accident or
disablement and to all files relating to any prior accident, injury or disablement of
the worker.

Effective date: January 1, 1991.

NEW YORK - Workers’ Compensation Law §125. Job discrimination
prohibited based on prior receipt of benefits.

1. It shall be unlawful for any employer to inquire into, or to consider for the
purpose of assessing fitness or capability for employment, whether a job applicant
has filed for or received benefits under this chapter, or to discriminate against a
job applicant with regard to employment on the basis of that claimant having filed
for or received benefits under this chapter. An individual aggrieved under this
subdivision may initiate proceedings in a court of competent jurisdiction seeking
damages, including reasonable attorney fees, for violation of this subdivision.
*2. An employer who violates the provisions of subdivision one of this section
shall be guilty of a misdemeanor, and upon conviction shall be punished, except
as in this chapter or in the penal law otherwise provided, by a fine of not more
than one thousand dollars.

3. In addition to the criminal penalty set forth herein, where the chair has
determined that an employer has violated the provisions of subdivisicn one of this
section, the chair may, after a hearing, impose a penalty against such employer in
an amount not exceeding twenty-five hundred doliars.

Effective date Jan 1, 1992.

OHIO - BWC Internal Memorandum from Law Director to BWC Administrator,
Subject: Release of Information to the General Public, Dated November 12, 1992.
"The Bureau’s obligation to disclose public information is set forth in Ohio
Revised Code §149.43(B) which states the following, in relevant part:
All public records shall be promptly prepared and made available for
inspection to any person at all reasonable times during regular
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business hours. Upon request, a person responsible for public records
shall make copies available at cost, within a reasonable period of
time.

More specifically, Ohio Revised Code §4123.88 restricts the public
availability of information contained in workers’ compensation claim files. Section
4123.88 states, in pertinent part:

No person shall, without prior authority from the bureau, a member

of the commission, the claimant, or the employer, examine or directly

or indirectly cause or employ another person to examine any claim

file or any other file pertaining thereto ... No employee of the bureau

or commission ... shall divulge any information in respect of any

claim which is or may be filed with the bureau or commission to any

person other than members of the commission or to the superior of the
employee except upon authorization of the administrator of workers’
compensation or a member of the commission or upon authorization

of the claimant or employer.

TEXAS - Texas Workers’ Compensation Act, Article 2, Chapter C,

§2.31. Injury information confidential. (a) Information in or derived from a
claim file regarding an employee is confidential and may not be disclosed by the
commission except as provided by this Act.

(b) Information concerning an employee who has been finally adjudicated
of wrongfully obtaining payment under Section 10.04 of this Act or Section 32.51,
penal Code, is not confidential.

(c) The commission shall perform and release a record check on an
employee, including current or prior injury information, to the parties listed in
Subsection (d) of this section if:

(1) the claim is open or pending before the commission, on appeal to
a court of competent jurisdiction, or the subject of a subsequent suit where the
insurance carrier or the subsequent injury fund is subrogated to the rights of the
named claimant; and

(2) the requesting party requests the release on a form developed by
the commission for this purpose and provides all required information.

(d) Information on a claim may be released as provided in Subsection (c) of
this section to:

(1) the employee or the employee’s legal beneficiary;
(2) the employee’s or the legal beneficiary’s representative;
(3) the employer at the time of injury;
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(4) the insurance carrier;

(5) the Texas Certified Self-Insurer Guaranty Association, if
established by law and if that association has assumed the obligations of an
impaired worker;

(6) the Texas and Casualty Insurance Guaranty Association, if that
association has assumed the obligations of an impaired insurance company; or

(7) a third party litigant in a lawsuit in which the cause of action arises
from the incident which gave rise to the injury, in which case Subsection (c)(1) of
this section does not apply.

§2.33. Information available to prospective employers. (a) When a person
applies for employment, the prospective employer who has workers’ compensation
insurance coverage is entitled, on compliance with this chapter, to obtain
information on the applicant’s prior injuries.

(b) The employer must make the request by telephone or file the request in
writing not more than 14 days after the date on which the application for
employment is made.

(c) The request must include the applicant’s name, address, and social
security number.

(d) the employer must obtain written authorization from the applicant before
making the request.

(e) If the request is made in writing, the authorization shall be filed
simultaneously. If the request is made over the telephone, the employer shall file
the authorization not later than the 10th day after the date on which the request is
made.

VIRGINIA - §65.2-903. Records not public. The records of the Commission,
insofar as they refer to accidents, injuries and settlements, shall not be open to the
public but only to the parties satisfying the Commission of their interest in such
records and their right to inspect them.

WASHINGTON - RCW 51.28.070. Claim files and records confidential.

Information contained in the claim files and records of injured workers, under the
provisions of this title, shall be deemed confidential and shall not be open to public
inspection (other than to public employees in the performance of their official
duties), but representatives of a claimant, be it an individual or an organization,
may review a claim file or receive specific information therefrom upon the
nrecentation of the signed authorization of the claimant. A claimant may review
his or her claim file if the director determines, pursuant to criteria adopted by rule,
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that the review is in the claimant’s interest. Employers or their duly authorized
representatives may review any files of their own injured workers in connection
with any pending claims. Physicians tr3eating or examining workers claiming
benefits under this title, or physicians giving medical advice to the department
regarding any claim may, at the discretion of the department, inspect the claim
files and records of injured workers, and other persons may make such inspection,
at the department’s discretion, when such persons are rendering assistance to the
department at any stage of the proceedings on any matter pertaining to the
administration of this title.

WISCONSIN - §102.33(2)(a) Except as provided in par. (b), the records of the
department related to the administration of this chapter are subject to inspection
and copying under s. 19.35(1).

102.33(2)(b), Stats., Notwithstanding par. (a), a record maintained by the
department that reveals the identity of an employee who claims worker’s
compensation benefits, the nature of the employee’s claimed injury, the employee’s
amount, type or duration of benefits paid to the employee or any financial
information provided to the department by a self insured employer or by an
applicant for exemption under s. 102.28(2)(b) is confidential and not open to
public inspection or copying under s. 19.35(1). The department may deny a request
made under s. 19.35(1) to inspect and copy a record that is confidential under this
paragraph, unless one of the following applies:

1. The requester is the employee who is the subject of the record or an
attorney or authorized agent of that employee. an attorney or authorized agent of
an employee who is the subject of a record shall provide a written authorization
for inspection and copying from the employee if requested by the department.

2. The record that is requested contains confidential information concerning
a worker’s compensation claim and the requester is an insurance carrier or
employer that is a party to the claim or an attorney or authorized agent of that
insurance carrier or employer. an attorney or authorized agent of an insurance
carrier or employer that is a party to an employee’s worker’s compensation claim
shall provide written authorization for inspection and copying from the insurance
carrier or employer if requested by the department.

*WYOMING - §27-14-805. Confidentiality of information. Except as otherwise
provided by this act, information obtained from any employer or covered employee
pursuant to reporting requirements under this act shall not be disclosed in a
manner which reveals the identity of the employer or employee except to the
employer, the employee, legal counsel for an employer, legal counsel for an
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employee or in situations necessary for the division to enforce any of the
provisions of this act. The confidentiality limitations of this section do not apply
to transfers of information between the divisions of the department of employment
so long as the transfer of information is not restricted by federal law, rule or
contract. Any employee who discloses information outside of the department in
violation of federal or state law may be terminated without progressive discipline.
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== RON TODD

COMMISSIONER OF INSURANCE

e August 11, 1993 -, g0
- i b

Mr. Edmund F. Kelly, President M ok
retna Casualty & Surety Company ’ . o
Of America

151 Farmington Avenue

Hartford, CT 06156

Dear Mr. Kelly:

The workers compensation insurance market continues to be a
problem area but, as I hope you know, there are solid
indications of improvement in Kansas. I need your help,
however, to ensure a continued healthy, competitive workers
compensation insurance industry in Kansas and, more important to
demonstrate to legislators, the Governor and employers that
workers compensation costs can be controlled through
responsible legislation and administration.

Restricted premium volume in the voluntary market started in
about 1986 when the residual market burden (assigned risk plan
assessment) began to increase from 9.4% in 1986 until it reached
24.1% in 1991. This, of course, prompted a more selective
underwriting philosophy by the voluntary market with each
succeeding year producing a more restrictive market than its
predecessor. I have recently been informed by the NCCI that the
assessment has now decreased to about 18% which I assume was
triggered by the significant rate increases I approved in 1991
and 1992. Hopefully this trend will continue until we go back
té at least the 1986 level.

Kansas workers compensation reform legislation enacted in 1993
through Senate Bill No. 307 requires my approval of rates and
rate modifications for the Workers Compensation Plan (Plan)
which will reduce the assessment to less than 10% by January 1,
1997. I am encouraged that the assessment has already fallen to
18% without any effect from. the new legislation. To reach the
assessment level contemplated by the law, however, I have
approved an increase in the maximum Assigned Risk Adjustment
Program (ARAP) surcharge from 25% to 37%, an additional
surcharge of 12 1/2% on all plan policies with $2,250 annual
premium or more and a surcharge up to 12.5% on plan policies
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Mr. Edmund F. Xelly
August 11, 1993
Page 2

under $2,250. These changes will become effective September 1,
1993. The surcharge on policies with annual premium under
$2,250 is applied as the result of only indemnity (lost wages)
claims, not medical claims. If there are no claims during the
most recent year for which loss information is available, no
surcharge is applied. A policy with one claim would receive a
6% surcharge; two or more claims would result in the 12.5%
surcharge. The provisions of the reform measure are speci-
fically intended to restore the viability of the voluntary
workers compensation insurance market. Should they fail to do
so, the legislation provides that this statutoril§ imposed
differential between voluntary and "Plan" businesses will no
longer apply if the premium volume written by the "Plan" is not
less than 20% of the total Kansas workers compensation premium
by December 31, 1998.

Senate Bill No. 307 also included approximately 41 other major
changes to the Kansas Workers Compensation Act which will
hopefully reduce workers compensation costs. Please refer to
the NCCI Kansas cost containment memorandum #CC-93-13 dated
May 21, 1993 for specific details about these changes. You may
contact my office for a copy of the new legislation or the

NCCI memorandum.

I think you will agree that Kansas has historically been a good
‘market for property and casualty insurers, including workers
compensation. I am convinced Kansas will be an even better
market with the implementation and administration of Senate Bill
No. 307. Therefore, I ask you to carefully and conscientiously
consider the new law and the already declining residual market
burden when evaluating Kansas as a good place to do business.

I would welcome any comments you may care to make regarding your
plans to participate in the writing of workers compensation
coverage in Kansas.

Very truly yours,

Ron Todd
Commissioner of Insurance

RT:vwfc
5291bw




KANSAS
INSURANCE DEPARTMENT

420 S.W. gth
Topeka 66612-1678 913-296-3071

1-800-432-2484 RON TODD
Consumer Assistance

STATE OF KANSAS Division calls only Commissioner

Bulletin 1993-22

TO: All Insurance Companies Authorized to Transact
Workers Compensation Insurance in Kansas

FROM: Ron Todd
Commissioner of Insurance

SUBJECT: Senate Bill No. 307

DATE: August 24, 1993

Senate Bill No. 307 was enacted by the 1993 Legislature and New Section 7
of that legislation requires insurers to provide certain workers
compensation educational and informational material in both English and
Spanish to their insureds.

In response to the new law, I am attaching a camera ready copy of an
English version of a brochure developed jointly by the Kansas Insurance
Department and the Kansas Department of Human Resources - Division of
Workers Compensation. A diskette containing the same information is also
available and may be acquired by calling Twila Davidson at (913) 296-7815
or Val Warkentine at (913) 296-2060 without charge. Whichever medium is
most convenient to reproduce sufficient copies for your needs may, of
courge, be used. 1In addition, the cover page may be modified to include
your organization's name and/or logo but the information included in the
brochure may not be altered.

As required by the bill and on and after October 1, 1993, this
information must accompany every workers compensation insurance pclicy
and any renewal thereof issued or delivered to a Kansas employer. The
purpose of the material is to provide Kansas employers and employees full
and fair information about their rights and responsibilities under the
Workers Compensation Act.

The Division of Workers Compensation is currently translating the
brochure's content to Spanish and we will provide you a copy of the
Spanish version as soon as possible. You need not and are not to delay
distribution of the attached until receipt of its Spanish counterpart,
however, because distribution requirements will not be retrocactive.
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Workers Compensation Information
for
Kansas Employers & Employees

July 1993

Kansas Department of Insurance
and the
Kansas Department of Human Resources
Division of Workers Compensation




For information on workers compensation benefits,

employer guidelines and other general information, contact:

THE DIVISION OF WORKERS COMPENSATION
The Kansas Department of Human Resources
800 S.W. Jackson Street, Suite 600
Topeka, Kansas 66612-1227

1-800-332-0353
(913) 296-2996

For information on workers compensation
insurance rates and insurance carrier conduct, contact:

THE KANSAS DEPARTMENT OF INSURANCE

420 S.W. 9th Strect
Topeka, Kansas 66612-1678

1-800-432-2484
(913) 296-3071

This guide is based on changes to the Kansas Workers Compensation Act, amended by SB 307,
effective July 1, 1993, All information contained herein is subject to future legislative changes.
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Workers compensation is an insurance plan provided by
the employer (by law) to pay employee benefits for job-
related disability or death. Benefits are paid at the employ-
er's expense. Coverage begins the first day on the job and

covers virtually all employees, including temporary workers
and non-citizens.

The present law covers all Kansas employers except for
those in certain agricultural pursuits and/or a gross annual
payroll of less than $20,000. All payroll is taken into
account, including that paid in Kansas or elsewhere. If the
employer is a sole proprietor or a partnership, the wages
paid to such employer(s) and any family members are not
used in the computation of the $20,000 gross.

Employees who are disabled due to a job-related injury or
disease are entitled to:

w medical expenses to treat the job-related injury or
illness; '

V¥ income benefits to replace part of the wages lost
due to the disability; and

W survivors’ benefits if death results.

Purpose of the Law

Kansas passed its first workers compensation law in 1911.
By regulating litigation and benefits, the law is designed to
protect the interests of both employers and employees.
Employers benefit by substituting a known expense (premi-

- What Is' Workers Compensation? - =

Introduction

ums) for the risk of large, unbudgeted cxpenses in the
cvent of scrious employte disabilities. Employees bencfit
because everyone is guaranteed some compensation,
regardless of one's ability to pay attorney fees. While ini-
tially aimed at hazardous jobs, the law now covers virtually

all workers, and protects those who claim compensation
from firing or harassment. ‘

Elections

Elections are options available to employers or employees
that affect their coverage under the Workers
Compensation Act. Depending on the circumstances,
options may be available for:.

¥ non-covered employers — e.g. those with payrolls
under $20,000 or in certain agricultural pursuits;

Y corporate employees owning 10% or more of stock;

W individuals, proprietors or partnerships; and

¥ employers seeking coverage for volunteers and
other non-covered workers.

EXAMPLE: A two-person partnership has two employees
— a family member and a non-family member — and an
annual payroll of $15,000. The partnership may elect to
purchase coverage under the Act and to extend such cov-
erage to both employees. The partners are not covered
because they are considered employers.
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Employer Guidelinces

WORKERS COMPENSATION INSURANCE

Virtually all Kansas employers are required by law to pro-
vide for the payment of workers compensation claims, at
no expense to the employee. Employers may satisfy this
requirement in one of threc ways:

v Workers Compensation Insurance: obtained
from a licensed insurance carrier; the employer
pays the premiums and the insurance company
pays the claims. The.insurance carriers are regu-
lated by the Kansas Insurance Department.

w Self-Insurance: an individual employer must
demonstrate to the State the financial ability to
pay any claims that might arise. This program is
administered by the Division of Workers
Compensation.

v Group-funded Pool: a group of employers meet-
ing certain statutory requirements may form a
self-insurance program to jointly insure their
ability to pay claims. This program is adminis-
tered by the Kansas Department of Insurance.

Intentional failure to provide for workers compensation
payment in one of the above ways is a class C misde-
meanor and subjects the cmployer to legal penalties.

Employment categories excluded from the law are:
w certain agricultural pursuits;
w realtors who qualify as independent contractors;

v employers with gross annual payrolls of less than
$20,000; and
w firefighters belonging to a firefighters relief associa-

tion which has waived coverage under the workers
compensation law.

OTHER REQUIREMENTS

Employers must post written notice, in Spanish and

‘English, of their workers compensation coverage. Free

posting notices and other posters are available by calling
the Division of Workers Compensation at 1-800-332-0353
or (913) 296-2996.

All employee injuries and deaths must be reported to
Workers Compensation within 28 days from the date
injury (death), or the date of employer notification.
Failure to do so carries lcgal and financial penaltics.

Immediately on learning of an employee’s injury or death,
employers must furnish written information to the employ-
ee or employee'’s beneficiaries of: available benefits, the
claims process, an employer or insurance company contact
for workers compensation claims, and other information
required by law. This material is available from the
Division of Workers Compensation, insurance carrier or
group-funded pool.




Kansas law protects an employee’s right and ease in obtain-
ing workers compensation. Specifically:

v Kansas law prohibits an employer from firing or oth-
erwise discriminating against an employee for filing
a claim in good faith.

v Employers must post written notice, in Spanish and
English, of workers compensation insurance cover-
age.

v Employers must provide for the payment of workers
compensation claims without any charge to employ-

ees. Employers cannot deduct from pay or benefits
to pay insurance premiums or claims.

¥ Employers must pay compensation benefits regard-
less of insurance coverage.

Employer Guidelines

¥ The State offers free help to both employers and
employees in filing or appealing a claim. To obtain
assistance contact the Workers Compensation

Ombudsman’s office at 1-800-332-0353 or (913)
296-2996.

w Employers must provide written material to every
injured employee to assist that employee in attain-
ing compensation. This material is available from
the Division of Workers Compensation in Topeka,
or the employer’s insurance carrier. In the event of
employee death, such information must be fur-
nished to the employee’s beneficiaries.

¥ The new law provides specific penalties for employ-
er or employee fraud in workers compensation cases.
For assistance or more information contact the
Workers Compensation Ombudsman’s office at 1-

800-332-0353 or (913) 296-2996.

Vocational Rehabilitation

Vocational rchabilitation may be provided at the option of
the employer or the employer’s insurance carrier. General
experience has shown that the longer the length of time
away [rom work recovering {rom an injury, the greater the
likelihood that an employee will need vocational rehabili-
tation to resume suitable work at comparable pay.

If the employer or insurance carrier does not choose to pro-
vide for vocational rehabilitation, the employee can ask

the rehabilitation administrator for a referral to a provider
of such services, at the employee’s expense. The employee
can also request a referral to the Division of Rehabilitation
Services, in the Kansas Department of Social and
Rehabilitation Services. For assistance with vocational
rehabilitation contact the rehabilitation administrator’s
office in the Division of Workers Compensation at 1-800-
332-0353 or (913) 296-2050.




Rate Information

Workers compensation insurance in Kansas is mandated by
state law for most but not all employers. The premiums
paid by the employers should be sufficient to cover the
claims incurred by their insurance companies. Rates are
usually adjusted annually based on the most recent premi-
ums, investment income, and losses reported by the insur-
ance companies. These rates are submitted to the insur-
ance commissioner for approval by the National Council
on Compensation Insurance (NCCI).

The NCCI is a ratemaking organization, licensed by the
insurance department, whose membership is primarily
insurance companies., They develop the annual rate
change needed based on the losses and premium reported
to them by their member insurance companies.

The Kansas Insurance Department regulates the rates
charged in Kansas. Each year, the Insurance Department
reviews premiums, claims costs and other relevant data
submitted by the NCCI to determine whether a rate
change is supported. Currently, about 70¢ of every $1 col-
lected in premiums is projected to cover the cost of paying
workers compensation claims. Approximately 27.5¢ of
cach dollar is used by insurance carriers to cover other
costs of doing business — c¢.g. administrative expenses,
salaries and overhead. The margin of profit is projected at
2.5¢ plus the earnings on investments.

The Commissioner of Insurance, after reviewing the rate
filing, generally approves an “overall” statewide premium
change. This “overall” change is stated as a percentage (for

example, a 5% overall increase); however, individual clas-
sification base rates may increasc or decrease more than
the “overall” change. Individual classification base rates
must continue to reflect the experience (premiums and
losses) of employers in each classification.

PREMIUM COMPONENTS

Workers compensation insurance premiums are calculated
based on several factors. The primary factors are:

¥ Base Rate: the starting point in calculating premi-
ums. The base rate or manual rate is expressed as an
amount per $100 of payroll. This could change
annually based on loss experience of other employ-
ers in the same classification.

¥ Classification: a key factor in determining what

rate an employer will pay. Classification denotes
the employer’s type of business; hazardous jobs are
more likely to result in substantial and costly
claims and, therefore, usually have a higher rate.

There are about 600 classifications in use in
Kansas.

v Experience rating: affects premium based on the
frequency and severity of compensation claims of
employers with sufficient premium size to be “expe-
rience rated.” Currently, employers with an annual
premium-of $2,250 or more are experience rated.



Rate Information

More About Premiums

Fewer and less expensive claims mean a lower expe-
rience modification factor, which means a lower
premiuim.

¥ Payroll size: employers with larger payrolls generate
more workers compensation annual premium than
those with a smaller payroll in the same classifica-
tion. However, the expenses incurred in issuing and
servicing the policy do not increase in direct pro-
portion to the policy premium. Consequently, a pre-
mium discount is applied to policies with a larger
premium to recognize this factor.

Also, some employers are subject to fixed payroll
amounts: currently, partners and sole proprietors
who clect to cover themselves under a workers com-
pensation insurance policy pay premium based on a
$22,800 annual payroll. The premium for executive
officers of corporations is based on the actual payroll
of the officer, subject to the current $200 per week
minimum and $1,600 per week maximum.

FACTORS AFFECTING PREMIUMS

Three of the most important factors in reducing premiums
are: '

1) implementation of an accident prevention program:
these programs were mandated by 1993 legislation

D

and arc to be made available to employers by all
insurance carriers and group-funded pools operating
in Kansas. Because accident prevention programs
have been shown to reduce the frequency and severi-
ty of injuries, they offer employers the potential to
reduce premiums. Premium reduction is, of course,
only one benefit of accident prevention that
employers should consider.

2) assuring the proper classification(s) were used to

calculate the premium: the classification used on
the policy should, as reasonably and accurately as
possible, describe the employer’s business and the
employee’s duties. The use of an inappropriate classi-
fication could result in the payment of an incorrect
premium. If a classification does not seem to accu-
rately describe a particular job, assistance in verify-
ing that the proper classification was used, or in
obtaining a correction is available by calling the

Department of Insurance: 1-800-432-2484 or (913)
296-3071.

3) use of deductible: deductibles can be a cost-effective

means of reducing premiums and are available in
various amounts, with premium credits of up to 25%,
on some classifications. Losses paid by the employer
under the deductible shall not apply in calculating
the employer's experience modification.
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Rate Information

Premium Information

HOW TO OBTAIN INSURANCE

Workers compensation insurance coverage may be
obtained by contacting a licensed insurance agent. For
information on group-funded pools, contact the Kansas
Department of Insurance. For information on how an indi-

vidual employer can self-insure, contact the Division of
Workers Compensation.

KANSAS WORKERS COMPENSATION
INSURANCE PLAN (ASSIGNED RISK PLAN)

Any employer unable to purchase coverage in the volun-
tary workers compensation insurance market can obtain
coverage in the assigned risk plan. This means an employer
is assigned to an insurance carrier who must provide cover-
age. Assigned risk plan premiums are calculated using the
same base rate as if the coverage were purchased in the
voluntary market; however, premiums may be higher due
to additional surcharges which are based on the employer's
size of premium and loss experience.

INSURANCE RATING APPEALS PROCESS

If an employer suspects the wrong classification or other
incorrect factor is being used in calculating premium, the
rating may be appealed in writing to the insurance carrier
from which the coverage was purchased. The employer
may also appeal in writing to the Kansas Commissioner of

[nsurance by outlining the nature of the complaine or
appeal.

For additional information, or for assistance in appealing
or correcting a classification error or other rate problem,
contact the Kansas Insurance Department at 1-800-432-

2484 or (913) 296-3071.

ACCIDENT PREVENTION PROGRAMS

Workplace safety and accident prevention is a key element
of the new law. This requirement was designed with the
idea of reducing claims/losses which would hold down pre-
mium for employers. Because rates are based on losses, the
prevention of employee accidents through enhanced safety
measures is one of the best ways employers can help keep
rates down. '

By law, insurance carriers and group-funded plans must
make accident prevention programs available to their
insureds. Notice of such accident prevention programs
must appear on the front page of every policy issued after

July 1993,

Accident prevention programs may be provided by insur-
ance carriers at no charge, or under a separate contractual
arrangement for which there could be a charge. The insur-
ance company programs must be staffed and implemented
by trained field safety representatives, who must meet
qualifications as outlined by law. Insurance companies and
group-funded plans failing to meet this requirement are
subject to legal penalties.
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Accident Prevention

Accident Prevention Programs

The programs must be tailored to meet the needs of the
various employers and worksites around the state. These
programs must include: surveys, recommendations, train-
ing programs, consultations, analysis of accident causes,
industrial hygiene and industrial health services (adequate

to meet the needs of the employer), and other assistance as
needed to implement the program.

STATE SUPERVISION OF ACCIDENT
PREVENTION PROGRAMS

Accident prevention programs will be supervised by the
Division of Labor Management Relations and
Employment Standards (913) 296-4386] in the
Department of Human Resources. The division will con-
duct field inspections as needed. At least once a year, each
insurance carricr or group-funded plan must submit the

type of offered programs to the Division of Workers
Compensation for review.

Such information must include:

w the amount of money spent by the insurance carrier or
group-funded plan on accident prevention services;

V¥ the number and qualifications of field safety represen-
tatives; :

w the number of site inspections performed;

W any services available under contractual
arrangements;

v specifics regarding the premium size of risks to which
accident prevention services were provided;

Wy evidence of the effectiveness of the accident preven-
tion services; and

v additional information as required by the Director of
Workers Compensation.
p
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Ombudsman & Benefit Review

The new law was designed to make it easier for claimants
to obtain compensation without hiring an attorney.
Attorney fees are costly — up to 25% of the total settlement
— and litigation often delays or lengthens the benefit
process. Two important features of the new law, the Benefit
Review Conference and the Ombudsman program, are

designed to help limit the need for litigation in obtaining
fair compensation.

When there is litigation, attorney fees are limited to 25%
of the first $10,000 in total benefits; 20% of the second
$10,000, and 15% of all benefits above $20,000. Acttorney

fees are prohibited on medical and vocational rehabilita-
tion benefits.

DISPUTE RESOLUTION

Disputes sometimes arise over benefit awards or disability
ratings. An important first step in dispute resolution is the
Ombudsman’s Office (Claims Advisory Section of the

Division of Workers Compensation). Other avenues of dis-
pute resolution include: '

v Benefit Review Conference: which offers informal
mcdiation, presided over by a Benefit Review

Officer;

w Pre-hearing Settlement Conference: presided over
by an administrative law judge; and

w Preliminary Hearing: presided over by an adminis-
trative law judge, in which evidence and testimony
is taken from both parties.

To contact the Ombudsman’s Office call 1-800-332-0353
or (913) 296-2996.

- Ombudsman & Benefit Review .

BENEFIT REVIEW CONFERENCE

The Benefit Review Conference, a new option implement-
ed in July 1993, is meant to offer both parties a reasonable
opportunity to resolve disputes without litigation. All dis-
puted issues can be addressed at this informal session,
presided over by a Benefit Review Officer. A claimant may
be represented by an attorney at a Benefit Review
Conference, but need not be. The absence of an attorney
during this process does not mean legal representation can-

not be obtained later, if the dispute is not settled in this
informal setting.

OMBUDSMAN PROGRAM

The Workers Compensation reform legislation of 1993
establishes an Ombudsman program to assist injured work-
ers and those claiming survivors benefits. Located in the
Division of Workers Compensation, the ombudsman will
assist claimants in a number of ways:

v assist injured employees and persons claiming sur-
vivors' benefits in obtaining compensation;

explain how to report an injury and file a claim;
assist claimants in benefit review conferences;

provide other general information; and

< 4 < <

assist claimants, employers and other parties in pro-

tecting their rights under the Workers Comp-
ensation Act.



Job-related injury occurs

f

Worker notifies employer.

!

Employer notifies the insur-
ance carrier or group-funded
plan of the injury.

f

Employer mails information
packet to employee or legal
beneficiary.

/

Employer or insurance carrier
files accident report with the
Division of Workers Com-
pensation.

If employer fails to file report,
worker is allowed more time
to file claim and employer is
penalized.

—— e o o e

Workers Compensation mails
claim form to employee.

The Claims Process

f

If employee and employer disagree
on entitlement to temporary bene-
fits, the employee requests a prelim-
inary hearing.

Employee returns claim form to
employer.

f

Insurance carrier pays medical
expenses and disability benefits to
employee.

}

Workers Compensation holds a
benefit review conference to
atterpt to resolve the dispute.

{

If still no agreement, case is sent to
an administrative law judge for a
preliminary hearing; evidence is
taken and a ruling made.

If benefits are late, employer may be |
subject to penalty or sanction under !
the abusive practices statutes. :
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The Claims Process

Employee

¥ Verbal notice to employer
within 10 days of injury.

¥ Occupational disease: written
notice to employer within 90
days of disability’s onser; written
claim to the Division of Workers
Compensation within 1 year.

¥ Written compensation claim to
employer within 200 days of date
of injury or receipt of last medical
or temporary benefits.

Y Written claim in death cases to
cmployer or insurance carrier
within 1 year of employee’s
death.

Y Written claim filed with employ-
er, in person or by certified mail.

¥ Application for hearing within 3
years of injury, or 2 years of last
compensation payment or last
medical treatment.

Division of Responsibilities

Division of
Workers Compensation

¥ Written claim form mailed to
employee after receiving acci-
dent report from employer or
insurance carrier.

Employer

¥ Written accident report filed
with insurance carrier within 28
days from the date of injury or
employee notification.

¥ Information delivered to
employee or legal beneficiary to
assist in the claims process.
Material is available from the
Division of Workers
Compensation and must be
delivered to employee immedi-
ately upon notification of injury.

¥ Advise insurance carrier or
group-funded pool of employee’s
injury.
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" Disability Benefits

Temporary Total Disability
Total disability expected to be of a temporary nature. Benefits are paid until the employee is released by a
physician to return to work.
Permanent Total Disability

Complete and permanent disability that renders an employee unable to work; OR loss of use of both eyes,
both hands, both arms, both feet, or any two such body parts (e.g. a leg and an arm); OR substantial paralysis,
insanity or mental disorder. Employees receive benefits for life, unless their condition changes and they are

able to return to work.

Permanent Partial Scheduled Disability

Complete or partial loss of use of a body part, such as an arm, due to a job-related injury. Compensation is
limited to a percentage of the schedule on page 13.

Permanent Partial General Disability

Any permanent partial disability not specifically covered by schedule. Compensation is based on the percent-
age of disability after the injury and limited to 415 weeks.

Survivors' Benefits

Benefits paid to an cmployee’s surviving spouse and dependent children. Burial expenses up to $3,300 are also
covered.

Benefit Information

UO}JEHI.IO}UI 1jouoYy



Benefit Information

Total Disability Benefits

TEMPORARY TOTAL DISABILITY

Temporary total disability is paid after the employer-autho-
rized physician confirms an employee’s disability, and until
the physician releases the employee to return to work.

There is a one week waiting period for benefits unless the
disability continues for three consecutive weeks.
Employees may collect medical benefits during the first

week. [Employees missing three consecutive weeks may
then collect for the first week.]

Benefits are 66.67% of an employee's average gross weekly
wage; and not less than $25 nor more than 75% of the

statutory maximum. Temporary total compensation may
not exceed $100,000 per injury.

Vocational rehabilitation, re-education or training does
not affect benefits if the employee is not working,

Employees may not collect temporary total disability and
unemployment for the same weeks.

PERMANENT TOTAL DISABILITY

Permanent total disability is paid when an employee is
expected to be — and as long as an employee remains —
completely unable to work; OR, for the loss of use of two

or more major body parts; OR for significant mental
impairment.

Benefits are 66.67% of an employce’s average gross weekly
wage; and not less than $25 nor more than the statutory
maximum. Total compensation may not exceed $125,000
per injury. There is no waiting period.

When an employee's condition improves so that total dis-
ability is changed to partial disability, compensation is
continued at the partial disability rate.

]
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Benefit Information

Partial Disability

TEMPORARY PARTIAL DISABILITY

Benefits are 66.67% of the difference between the
employee’s average gross weekly wage before the
injury and the employee’s wage after the injury.
Bencfits may not exceed the state’s statutory max-
imum. Total compensation may not exceed 415

PERMANENT PARTIAL SCHEDULED
DISABILITY

Permanent partial scheduled disability is paid according to
the following schedule. Additional compensation is avail-
able in cases of amputation. There is a one week waiting
period for benefits unless the disability continues for three
consecutive weeks. Employees may collect medical bene-
fits during the first week. (Employees missing three con-
secutive weeks may then collect for the first week.)

Benefits are 66.67% of an employee’s average gross weekly

wage and not less than $25 nor more than the statutory
maximum.

Schedule of Disability Compensation

weceks.

Loss of Use Weeks Paid
Thumb.oceecic e, 60
Index (1st) fInEEr i, 37
Second finEer v 30
Third finger oo 20
Fourth (little) finger oo, 15
Great (big) toC v 30
ANy Other toC .o, 10
Hand i 150
FOrearmm v 200

Loss of Use Weeks Paid
AT e 210
Shoulder ... 225
FOOU v, 125
Lower leg ..o e 190
Leg e 200
Eye or sightucooiiiii 120
Hearing in both ears ......cccocvveceveiveicviien, 110
Hearing in one ear .....ccccevvvvveiiecnicveniei, 30
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v Benefit Information

Permanent partial general disability is paid for injuries not covered by the preceding schedule. Compensation is based on an employ-

ee’s reduced ability to work or the percentage of functional impairment. Employees are not considered to have a work disability if they
resume work at wages comparable to what they were earning before the injury.

Permanent Partial General Disability

Calculating Permanent Partial General Disability Benefits

~

1) Calculate weekly benefit rate by identifying the smaller of
these two amounts:

Gross weekly wage x 66.67%; OR

the statutory maximum

2) Calculate allowable weeks of compensation:

Begin with 415 weeks. If employee was paid more than 15
weeks of temporary total disability, subtract weeks in excess of

15 from 415, and multiply the difference by the percentage of
disability.

3) Calculate total benefits: multiply weekly benefit rate by
allowable weeks of compensation.

Example: Weekly wage is $450. Employee has collected 25 weeks of
temporary total disability and has a 25% disability rating.

1) Weekly benefit rate:
$450 x .6667 =

statutory maximum

$300.01 (use lesser amount)
$313.00

2)  Allowable weeks of compensation:
415 - [25-15] = 415-10 = 405 weeks
405 weeks x .25 = 101.25 weeks

3)  Maximum benefit amount:

101.25 weeks x $300.01 = $30,376.01
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Benefit Information

Survivors’ Benefits

The law provides for survivors' benefits in the event of an
employee’s job-related death. Dependents need not be U.S.

citizens or reside in the United States to also receive com-
pensation.

Weekly benefits are equal to 66.67% of the employee’s
average gross weekly wage before death or the statutory
maximum. Total compensation may not exceed $200,000
per employee, except for a dependent child under the age
of 18. Funeral expenses up to $3,300 and all medical and

hospital expenses related to the fatal injury are also cov-
ered.

IMMEDIATE FAMILY

If an employee is survived by a spouse but no dependent
children, the spouse receives the entire weekly benefit. If
an employee is survived by a spouse and children, the
weekly benefit is paid half to the spouse and half to the
children. If an employee is survived only by children, the
weekly benefit is divided equally among the children.

The spouse may collect benefits until remarriage. Upon
remarriage the spouse may receive a one-time lump sum
payment equal to 100 weeks of benefits. Dependent chil-
dren receive benefits until age 18, or until age 23 if they are
full-time students or mentally or physically disabled.

OTHER DEPENDENTS

In the case of unmarried employees leaving no dependent
children, any other beneficiaries who were wholly or par-
tially dependent upon the employee may receive compen-
sation. If survivors’ benefits are paid to the spouse and/or
children, they may not be paid to any other beneficiaries.

Dependents other than spouse or children may collect ben-
efits until they die, remarry, or receive more than 50% of
their support from another source. Maximum benefits to

dependents other than spouse or children may not exceed a
total of $18,500 per employee.,
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Benefit Information

More Benefit Information

DRUGS AND ALCOHOL

The new law prohibits the awarding of workers compensa-
tion benefits if the employee is impaired due to the use of
alcohol or drugs and the impairment contributed to the
injury or death. This includes the use of prescription or
non-prescription medications.

Benefits may be allowed, however, if:

v the drugs or medications were taken in therapeutic
doses, and

¥ the employee had not been impaired on the job
from such medications within the past 24 months.

An employee is considered to be impaired from alcohol if
the blood alcohol concentration at the time of injury is .04
or more.

An employee’s refusal to submit to a chemical test may not
be used as evidence of impairment, unless there is probable
cause to believe that the employee used, possessed or was
impaired by drugs or alcohol while working. If there is
probable cause and the employee still refuses to submit to
a test, then that employee may jeopardize the right to
claim compensation. Any test sample to be used as evi-
dence in the claims process must be collected in a timely
manner, by a licensed health care professional, and the test
conducted according to legal specifications.

HEART TROUBLE AND STROKE

The law does not provide compensation for heart disease,
coronary artery disease or cerebrovascular injury (e.g.
stroke), UNLESS it is shown that the exertion of the work

that caused the injury was beyond that required by the
employee’s usual job duties.

PRIOR DISABILITIES

Compensation for any disability may be reduced by the
existence of any applicable pre-existing condition(s).
Benefits are reduced by the amount by which the first dis-
ability increased the latest disability. However, compensa-
tion is only reduced if:

'y the prior disability increased the current disabil-
ity;

v the employee has collected or is collecting com-
pensation for the prior disability; and

y compensation for the prior disability extends
into the weeks claimed for the current disability.

Any reduction is limited to those weeks in which benefits
for thie old disability overlap benefits for the new disability.

Such reduction stops when the overlapping benefit period
ends.



Medical Information

" Medical Inforniation.

Workers compensation will provide and pay for all medical
treatment for a job-related injury or discase so long as it is
necessary. Here are some general guidelines relating to
medical benefits.

WHO PAYS?

Employers are responsible for all medical treatment neces-
sitated by a job-related injury or disease. This includes:

v Services of a licensed health care provider, such as a
doctor, chiropractor, or podiatrist;

p p
Medical, surgical and hospital treatment;

Medicines, medical and surgical supplies;

Nursing services;

Crutches and other medical apparatus; and
Ambulance services and transportation between the
employee’s home and the doctor’s office or hospital.

RER R

If an employer has workers compensation insurance, the
insurance carricr is required to pay for all medical expens-
cs. If an employer does not carry workers compensation

insurance, the employer is still responsible for the medical
bills of covered employecs.

Employers are legally entitled to choose the treating physi-
cian. If an employee self-selects a physician who is not
authorized or agreed upon by the employer, the employer is
responsible for only the first $500 in medical bills.

EMPLOYER-ORDERED EXAMINATIONS

After obtaining whatever emergency medical care is neces-
sary, employecs shall submit to any reasonable physical
examination ordered by the employer. The employer can
also require employees to submit to ongoing examinations
— up to twice monthly, unless specifically ordered by
Workers Compensation. Employees may forfeit the bene-

fits that are available if they refuse to submit to such exam-
inations.

Employees are also entitled to know the results of any
physical examination ordered by the employer. At the
employee’s request, the doctor conducting the examination
must furnish employees with an identical copy of the
employer’s medical report within 15 days of the examina-
tion. '

All medical examinations ordered by the employer will be
at the employer’s expense. Employers are responsible for
any reasonable charges associated with such examinations,
such as transportation between the employce’s home and
place of examination.

Employees are entitled to have their own doctor present
at, and participate in, any medical examination ordered by
the employer. If this is not allowed, or if employees are not
furnished a copy of the medical report, then the examina-
tion ordered by the employer will not be allowed as evi-
dence related to the claim.
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