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MINUTES OF THE SENATE COMMITTEE ON ENERGY AND NATURAL RESOURCES.
The meeting was called to order by Chairperson Don Sallee at 8:00 a.m. on March 22, 1993 in Room 423-S

of the Capitol.

All members were present or excused:

Committee staff present: Raney Gilliland, Legislative Research Department
Dennis Hodgins, Legislative Research Department
Don Hayward, Revisor of Statutes
Clarene Wilms, Committee Secretary

Conferees appearing before the committee:
Dr. John C. Peck, Professor, University of Kansas School of Law
Written testimony, Howard W. Tice, Executive Director, Kansas Association of
Wheat Growers

Others attending: See attached list

HB 2070 - Kansas Water Transfer Act

Dr. John C. Peck, Professor, University of Kansas School of Law, appeared before the committee to provide
background and suggested amendments concerning HB-2070, the Water Transfer Act. Dr. Peck told the
committee he originally conducted a research project on the legal aspects of a hypothetical diversion of water
from eastern Kansas to western Kansas without consideration of the economic questions. A further study
dealing with the procedural aspects was conducted in 1990. Dr. Peck, in his written testimony, pointed out
possible effects of some proposed amendments found in HB-2070, some retlated to his study and others
which are substantive changes. Attachment 1

Senator Vancrum presented amendments to HB-2070 which had been compiled from a number of sources.
Attachment 2 Four different amendments were suggested in this attachment.

Senator Vancrum made a motion to move amendments in Attachment 2. Senator LLawrence seconded the
motion.

Discussion noted that by changing to a 50 mile radius the beneficial use area, it would extend the distance
greatly by changing the beneficial use. A member noted you could transfer any amount of water 49 miles and
due to the size of some districts this was a tremendous change from the House amendments. Concern was
expressed that in some areas the original version of the bill would trigger water transfers within a water
district. It was also noted that no one knows what the “point of use standard” is intended to mean. The use of
the geographic center as the point for determining what the distance of transfer is was not a workable situation.

Senator Lee passed out a bill balloon and referred to page 4 of Attachment 3.

A member questioned the size of the district served in the Hays area. It was noted Hays was not a part of a
water district but a new water district was being created north and west of town. Concern was expressed
about the issue of triggering a water transfer within a water district. Another member noted there is a great
deal of contention between the Post Rock Water District and the cities within that district which do not use the
district water. It was noted that all entities within the district might not be as pleased with such regulations as
the water districts themselves when considering water districts and areas of beneficial use.

The committee was apprised of the fact that the language used in Attachment 3 originated with David Pope,
Chief Engineer, Division of Water, State Board of Agriculture and would demonstrate conservation, not only
now but in the future without listing specific items. The intent, in order to be able to apply for a water
transfer would have to have in place a system (which they could determine of water usage that would
encourage efficient use of water) and that would be designed, implemented and maintained.

The intent is to require implementation and maintenance of a wise and responsible conservation plan.

Uniess specifically noted, the individual remarks recorded herein have not been

transcribed verbatim. Individual remarks as reported herein have not been submitted to 1
the individuals appearing before the committee for editing or corrections.



CONTINUATION SHEET

MINUTES OF THE SENATE COMMITTEE ON ENERGY AND NATURAL RESOURCES, Room
423-S Statehouse, at 8:00 a.m. on March 22, 1993.

Concern was expressed about the balloon being fair, noting that when you were a landowner you had to abide
by federal conservation acts and you had to have a conservation plan in place implemented and maintained by
1994. These are very expensive, there are teeth in that act, a small amount subsidized by the federal
government but landowners responsible for paying for it and this is for the good of the state. It was noted
that they could see no reason for city dwellers being treated any differently.

With the consent of Senator Lawrence, Senator Vancrum substituted Senator Lee’s lansuage on conservation
rates in Attachment 3 for language on page 4 of Attachment 2 on this proposed amendment, also reduce the 50
miles to 40 miles. Senator Lawrence seconded the motion.

A member noted he still had a problem changing the beneficial use and extending the distance.

Written testimony was submitted by Howard W. Tice, Executive Director, Kansas Association of Wheat
Growers noting concerns and setting forth two Resolutions stated in _Attachment 4.

Further discussion will continue March 23, 1993.
The meeting adjourned at 9 a.m.

The next meeting is scheduled for March 23, 1993



GUEST LIST

SENATE COMMITTEE ON ENERGY & NATURAL RESOQURCES

DATE 704 22, /593

(PLEASE PRINT)

NAME AND ADDRESS ORGANIZATION

Bauxof ¢ Lch@n o

I ptested C.4. Ze o

Ve AR N\ vver 455 M Maio \iduidea, G o€ Wlicbona

C?ff"t H \(\J/V‘\ow \c&t}7 Cﬁldmle,/

12 E }/)+Dn C‘Pg(# /c/u/,,,

S‘RUQ /L/ézrff‘ /T&(J&’

/\ ‘) C 5""/ .‘L'b e o C\' _./:,'m_/2 )< \ : _ ‘f: £
//v 4 Z ) _ ) —
/,é Crn e [ OC(/\ ‘y\,) '(4/\ ‘/ /L /( 44%/\,9/\

A(/U)(@LM‘/G ﬁb L LL SZ_L( SQLYDLW }q-m, /0/» Ll e [([/ J&ém( OZ&L,\/

3/4 o y‘f/L Nio A

M/f/z Dmf Ms/‘/%/o/myf &

< O T 0N 7—G Moy

&

AL chop | of Lawo

fﬂlf A/J}/J Z,(—f_f‘J‘@/

K@> (“»x/ (EAJ\QH LL Vale:

i /Jaf’ [(Ma(;u/)m

(,(/ZJ(’,\ Dist #/a,\JM Co

[ Fee.

raen




Proposed Amendments to the Water Transfer Act, H.B. 2070

Senate Committee on Energy and Natural Resources
March 22, 1993
John C. Peck, Professor
University of Kansas School of Law
Outline:
I. Introduction
II. Historical background of water transfers
ITII. Enactment of the Water Transfer Act
IV. The Kansas Administrative Procedure Act
v. Peck/McLeod Study on Transfer Act, 1990, for the Kansas
Water Office

VI. The current proposals for amendments
VII. Conclusion

I. Introduction. Thank you, Senator Lee, for inviting me
to speak today. When we discussed this possibility last Thursday
over the phone, you suggested that I might come to this
committee, much as I had done on February 3 for the House
Committee, to present background legal and historical
information, and not to act as a proponent or oppcnent to H.B.

2070.

I teach a course in water law at the KU Law School. I
conduct legal research and write articles on water law. I
consult with businesses, law firms, cities, and other entities in
the state on water law problems. Certainly the subject of water

transfers is an important one to this state.

TI. Historical Background of Water Transfers. I first

became .interested in the topic of water transfers in the fall of
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1978, when Jim Powers, then head of the Kansas Water Resources
Board, the predecessor agency to the Kansas Water Office, asked 
me to conduct a research project on the legal aspects of a
hypothetical diversion of water from eastern Kansas to western
Kansas. I was not to look at the economic questions. Others

would do that. I was to confine myself to the legal gquestions,

and specifically to examine two hypothetical diversions, one from

the Missouri River and the other from Tuttle Creek Reservoir. I
completed my report and published an article called "Legal
Aspects of Diverting Water from Eastern to Western Kansas" in the
1982 volume of the Kansas Law Review, published by our law
school.

I learned that we have two main water allocation doctrines
in the United States. The moist eastern states, Missouri
eastward, follow the so-called "riparian doctrine" for water
rights. There, owners of land along rivers and streams have
water rights by virtue of ownership of land along the stream.
They must use the water on land next to the stream. As a general
rule, they may not divert water out of the watershed of the
stream.

The drier western states, those in the tier of states from
the Dakotas to Texas and westward, including Kansas, follow the
doctrine of "prior appropriation." Water rights are obtained in
these states, not by virtue of owning land along streams or above
groundwater, but by first obtaining a water rights permit from a

state agency. "First in time is first in right" is the guiding
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principle, which means that, in times of water shortage, the
water rights permits obtained earlier are superior to those
obtained later; the "junior" right is shut down in favor of the
"senior" right.

The arid character of the western states creates a problem.
Water may not be located where people want to settle. The most
fertile soil may not be where the most water is located. Mines
often need water from a distance away. One of the oldest tenets
that grew up in the prior appropriation doctrine, indeed going
back to its very origins in the mining lands of California during
the Gold Rush, is that the doctrine does not regulate or limit
the place of using the water. The early miners moved the water
long distances. Priority of right according to date was
important, not the location where the water was moved and used.

The problem of water transfers has faced many western
states. Interestingly, some of these states, including Colorado
and California, have enacted so-called "basin-of-origin
protection statutes." Yet, ironically, statutory or judge-made
exceptions to these basin protection statutes have emerged to
permit large water transfers to help feed the thirst of Los
Angeles and Denver.

Let me describe the Kansas law on water transfers at the
time of my 1980 article. The 1945 Water Appropriation Act was
the guiding law. We had the prior appropriation doctrine, which
inherently allows interbasin transfers. We had no express basin-

of-origin protection statutes, with the exception of one in the
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Big Blue River Compact with Nebraska, which denies either state
the power to make interbasin transfers from the Big Blue River :
without permission of the other state. An entity seeking an
interbasin transfer from any other river or reservoir in the
state in 1980 would have to have obtained an appropriation permit

from the Chief Engineer or a water purchase contract from the

then Kansas Water Resources Board. The Chief Engineer was guided

by the Appropriation Act's requirement that no water right be
given if it would impair existing rights or adversely affect the
public interest. The term "public interest" was not defined in
the Appropriation Act. But transfers were certainly possible.
Indeed they existed. For example, the State Fish and Game
Commission, now Parks and Recreation, held large water rights
permitting the diversion of water from Wet Walnut Creek and the
Arkansas River to the Cheyenne Bottoms. The cities of Hays,
Russell, and Wichita also had water rights involving interbasin
transfers.

I found other legal hurdles besides the need for an
appropriation permit or a purchase contract. One seeking to
transfer water by acquiring existing water rights would also have
been required to obtain permission from the chief engineer for a
change in the water right. In that case, the transferring entity
was not allowed to impair other existing water rights, either
senior or junior. The federal government has possible interests,
including its right to control water use in the reservoirs and

its constitutional duty to maintain navigation in interstate
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rivers. Federal statutes also protect the environment and
endangered species. Other states would be interested in an
interbasin transfer. Missouri, for example, would likely look
carefully at a transfer from the Missouri River or from Tuttle
Creek, my two hypothetical sources of water for the 1980 study.
In short, water transfers were legally possible and they
existed in Kansas in 1980. The chief engineer had to consider
existing rights and the public interest in his decision whether
to permit a tranéfer. Other potential stumbling blocks might
have included objections from other water right holders, the.

Federal Government, and downstream states like Missouri.

IITI. Enactment of the Water Transfer Act. Affer my study
was completed, the legislature made some changes in the
administrative agencies. It created the Kansas Water Office and
the Kansas Water Authority to take the place of the Kansas Water
Resources Board and its staff.

In 1983, the legislature enacted the Water Transfer Act.
The intent of the legislature seems to have been to create a
multi-level review process rather than to rest the ultimate
administrative decision of whether to allow interbasin transfers
in the hands of one water administrator, regardless of his
expertise and objectivity. The Water Transfer Act greatly
changed the process for approving transfers. It defined "water
transfers" to include movement of 1000 acre feet or more of water

a distance of 10 miles or more. It required applicants for these
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newly-defined "water transfers" to go through a 3-level review
process: a hearing before a 3-person panel of water agency
heads, followed by a review by the Kansas Water Authority,
followed by a chance of a veto by the legislature. The Act
established its own special procedures for these hearings and
reviews because at that time we had no comprehensive
administrative procedure act.

The Act made the process administratively more cumbersome.
In my opinion, it also made it more difficult substantively to
obtain permission from the state to divert water. The interbasin
diversions existing at the time--for the Cheyenne Bottoms and for
the cities of Hays, Russell, and Wichita--had been approved under
the earlier procedure and therefore did not have to meet the
strict rules under the Act. Some of them would have met the
definition of a water transfer under the Act, and I cannot guess
whether they would have been approved under the new rules and

procedures of the Act had they had to meet them.

IV. The Kansas Administrative Procedure Act. The

legislature enacted the Kansas Administrative Procedure Act
("KAPA") in 1984. KAPA is a general law for state administrative
agencies, providing detailed administrative procedures for the
hearing process, from pre-hearing matters to the hearing and
post-hearing stages. But KAPA is applicable only if the statutes
for the state agency expressly make KAPA applicable. In 1984,

KAPA was not applicable to the Water Transfer Act. In 1988, the
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legislature made KAPA applicable to the Water Transfer Act.

V. Peck /McLeod Study on Transfer Act, 1990, for the Kansas

Water Office. By 1989, six years after enactment of the Water

Transfer Act, no one had filed an application for a water
transfer. The Water Office, concerned about what it considered
ambiguous procedures in the Water Transfer Act, asked me to
conduct another legal study, this one on the procedures governing
water transfer applications. I was not to study or comment on
the substantive aspects of the Act, only the procedural aspects.
A 3rd year law student, Brian McLeod, helped me with the
study. We studied the Water Transfer Act and KAPA and their
interrelationship. We pointed out many problems, ambiguities,
and inconsistencies. We suggested many procedural changes in the
Water Transfer Act. We suggested no changes in KAPA, because
KAPA is a general act governing all agencies; if changes were to
be made, we felt they should be made in the Water Transfer Act.
I repeat that our recommendations were restricted to procedural
matters only, not to changes in the substance of the Act.
Sometimes, however, changes in procedure can affect substance.
For example, we suggested changes regarding potential conflicts
of interest in the panel and regarding the legislative veto
provision. Our study was long and detailed. The Water Office and
Water Authority have used it to some extent in drafting proposals

for amendments last year and this year.



VI. The current proposals for amendments. Let me comment

briefly on what I see as possible effects of a few of the
proposed amendments found in H.B. 2070, some of which relate to
our study, and some of which are substantive‘chahges.

1. Section 1. Section 1. of original H.B. 2070 would have
changed the definition of "water transfer" from 1000 to 2000 acre
feet and from 10 to 50 miles. This original version of the
amendment would make fewer proposed diversions of water subject
to the Act and would thus make it easier to make many of the
anticipated smaller, shorter, less controversial diversions.
Amended H.B. 2070 goes back to the 10 mile definition, but
increases the quantity to 4000 acre feet that will trigger the
Act. Compared to original H.B. 2070, the amendment increases the
number of potential transfers that would trigger the Act and
would make it more difficult and more cumbersome to move water
short distances.

2. Section 2. The current Act permits the chief engineer
to invoke the Act even when a proposed diversion does not meet
the definition of the Act if he determines that it is in the best
interests of the state to do so. He may do so in two instances:
when the applicant wants a new appropriation permit or wants a
contract to purchase water from storage. What is missing in both
the current Act and in H.B. 2070 is the power to invoke the Act
when the chief engineer receives an application for a change in a

water right.

3. Section 3. The current Act has a clause protecting the
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basin of origin except when the statewide interest prevails.

H.B. 2070 alters this basin-of-origin protection clause to make
it just one of the factors in Section 3. that the hearing officer
is to consider in deciding whether statewide interests prevail
over the interests of the basin of origin. It is my opinion, an
opinion not shared by all, that the amended version will provide
less protection for the basins of origin. This result is one
that was not so intended by the drafters of H.B. 2070. The
current Act's clause is admittedly just a crumb for the basins of
origin; H.B. 2070 makes the crumb even less significant.

4. Section 4. Section 4 makes significant changes in the

hearing and review process, some of which we had recommended in
our study. For example, it provides a more realistic time frame
from filing the application to the hearing. It allows
intervention of parties.

5. Section 5. Section 5. changes the method of the
hearing process to make the initial determination by a hearing
officer appointed by the panel, followed by a final review by the
panel. It eliminates the review by the Water Authority and the
legislative veto provision. The effect of these changes would
probably be to make water transfers more easily obtainable,
procedurally, at least. It would be a less political process.

We analyzed the legislative veto provision in our study.
Our study preceded a 1991 attorney general's opinion on the
subject. We concluded, as did the attorney general, that the

legislative veto in its present form is probably
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unconstitutional. Its present form is to allow veto by
concurrent resolution of the legislature, and thus permits the
legislature acting alone and without consent of the governor to
veto a proposed transfer. Since we were not making
recommendations on substance and were confined to procedure, our
report suggested amending the legislative veto procedure to
require the legislature to enact a bill vetoing the water
transfer and to present it to the governor for signing. In our
opinion, it would be constitutional to provide for legislative
veto of a water transfer if done by an act of the legislature
rather than by concurrent resolution. We did not suggest
abolishing legislative veto entirely. You should understand
that, in our opinion, you need not delete the concept of
legislative veto if you want the legislature to retain ultimate
control over water transfers. But you would have to amend the

present Act to do so constitutionally.

VII. Conclusion. Whether any individual legislator wants

the changes sought in H.B. 2070 depends on the viewpoint taken.
Legislators who are trying to do what is best for the state as a
whole and are trying not to be guided by parochial interests and
biases need to ask whether water transfers are desirable as a
matter of state policy. They should seek information about the
experiences in Colorado, California, Arizona, and other states
where large transfers have taken place--environmental, economic,

and social repercussions of these transfers. If legislators can
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then support the concept in general, they must seek to craft an
approval process that is fair and is protective of all interests.

Legislators who view themselves as representing only their
own districts will have only tlhe narrow interests of those
districts at heart. But even then, these legislators must ask
whether entities in their districts in the future will be seeking
a water transfer, trying to block a transfer, or perhaps standing
on either side of the issue‘at different times, depending on
matters such as the entities involved, economic and
climatological conditions, water sources, and timing. In other
words, a basin might have to give up water in one instance, but a
city, industry, or even a wildlife agency in the same basin might
seek a transfer from another basin at another time.

In my opinion, you should seek to make water transfer law as
fair and just as possible so that its application will be
equitable for the state as a whole and for both the transferring
entity and the basin of origin, either or both of whom could come

from your district.
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PAH2070b4

Proposed Amendment to HB 2070
(As Amended by House Committee of the Whole)

On page 1, in line 22, by striking all after "water" and
inserting "in a quantity of 2,000 acre feet or more per year for
beneficial use outside a 50-mile radius from the point of
diversion of such water. If the area of beneficial use to be
served by the proposed transfer 1lies partially within and
partially beyond the 50-mile radius from the point of diversion,
only that quantity of water which will be transported beyond the
50-mile radius to be used as an original water supply £for that
area or as amounts to supplement existing water supply for that
area, shall be included to determine whether the proposed
transfer and use of water constitutes a water transfer."; by
striking all in lines 23 to 34, inclusive;

On page 2, by striking all in lines 7 to 9, inclusive, and
inserting a new subsection to read as follows:

"(c) "Area of beneficial use" means the entire service area
of a public water supply system, including the service area of
direct wholesale water customers, the total irrigation area for
an agricultural user outside of a public water supply system
service area, or the meter location of any other individual water
user which is outside a public water supply system service
area.";

Oon page 4, in 1line 4, by striking all after "include"; by
striking all in lines 5 and 6; in line 7, by striking all before
"implemented” and inserting "a rate structure that encourages the
efficient use of water which is";

On page 10,‘ in 1line 10, by striking all after "of"; by

striking all in line 11; in line 12, by striking all before "the"
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[As Amended by House Committee of the Whole]

As Amended by House Committee

Sesrion of 1083

HOUSE BILL No. 2070

By Committee on Energy and Natural Resources

1-20

AN ACT concerning water; relating to certain transfers; amending
K.S.A. 82a-1501 through 82a-1505 and repealing the existing
sections,

Be it enacted by the Legislature of the State of Kansas:

Section 1. X.S.A. 82a-1501 is hereby amended to read as follows:
82a-1501. As used in this the water transfer act:

(a) (1) “Water transfer” means the diversion and; transpertation
67 wse of water in a quantity of 1,000 2,000 acro feet or moro
per yeor for benelieial use oulside a ten-mile 50-éls radius
from the point of diversion of sueh waterr and transportation of
water: (A} In a quantity of 4,000 acre feet or more per year for
beneficial use at a point of use more than 10 miles and less than
50 miles from the point of diversion of the water; or (B) in a quantity

- 0f-2,000 acre feet or more per year for beneficial use at a point

of use 50 miles or more from the point of diversion of the water.
In determining the amount of water transferred in the case of a
water transfer supplying water to multiple public water supply
systems or other water users, the amount of water transferred shall
be considered to be the nggregate amount of water which will be
supplied by the transfer to all public water supply systems and
other water users whose points of use are located within the dis-
tances prescribed by (A) or at or outside the distance prescribed
by (B), respectively.

(2) Water transfer does not include o release of water from a
reservoir to the water’s natural watercourse for use within the nat-
ural watercourse or watershed, made under the authority of the
state water plan storage act (K.S.A. 82a-1301 et seq. and amendments
thereto) or the water assurance program act (K.S.A. 82a-1330 et
seq. and amendments thereto).

(b) “Point of diversion” means:

(1) The point where the longitudinal axis of the dam crosses the
center line of the stream in the case of a reservoir;
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(2) the location of the headgate or intake in the case of a direct

diversion from a river, stream or other watercourse;
(3) the location of a well in the case of groundwater diversion;
or =
(4) the geographical center of the points of diversion in the case
of multiple diversion points. '

(¢) “Point of use” means the geographical center of each water
user’s proposed or authorized place of use where any water au-
thorized by the proposed transfer will be used.

e} (d) “Chief engineer” means the chief engineer of the division
of water resources of the state board of agriculture.

{d} (e) “Secretary” means the secretary of the department of
health and environment, or the director of the division of environ-
ment of the department of health and environment if designated by
the secretary.

fe} () “Director” means the director of the Kansas water office.

{8 ZAutheriy™ means the Kansas water autherity:

{g} ¢+ (g) “Panel” means the water transfer hearing panel.

(h} fg) (h) “Party” means any persen wheo intervened at the
publie hearing held pursuant te Xk:S:A- 82a-1503; and whe pre-
sented testimeny of witnesses under eath; eondueted eross ex-
aminaton; presented oral arguments and filed written briefs:
(1) The applicant; or (%) any person who successfully intervenes
pursuant to K.S.A. 82a-1503 and amendments thereto and actively
participates in the hearing. “Party” does not mean a person who
made makes a limited appearance for the purpose of presenting a
statement for or against the water transfer.

i} “Distriet eourt” means the distriet court of Shawnee
eounby:

. (A} (i) “Commenting agencies” means ##¢ groundwater manage-
ment districts and state natural resource and environmental agencies,
including but not limited to the Kansas department of health and
environment, the Kansas water office, the Kansas water authority,
the Kansas department of wildlife and parks and the division of
water resources of the Kansas state board of agriculture.

New Sec. 2. (a) The water transfer hearing panel shall consist of
the chief engineer, the director and the secretary. The chief engineer
shall serve as chairperson of the panel. All actions of the panel shall
be taken by a majority of the members. The panel shall have all
powers necessary to implement the provisions of this act.

(b) The panel shall select a hearing officer to conduct a hearing.

in accordance with this act when: (1) An application for a water
transfer is complete; or (2) the chief engineer determines it to be
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in the best interest of the state to conduct a water transfer hearing
on an application to appropriate water pursuant to the Kansas water
appropriation act or on a proposed contract for the sale of water

* from the state’s conservation storage water supply capacity, even

though the appropriation or sale would not be a water transfer as
defined by K.S.A. 82a-1501 and amendments thereto.

(¢) The hearing officer shall be an independent person knowl-
edgeable in water law, water issues ‘and hearing procedures. The
hearing officer shall serve as the presiding officer and; in addition

* to any other peowers granted by this act; shall have the pewers

of e presiding offieer as set forth in be a presiding officer for
the purposes of the Kansas administrative procedure act. Subject to
approval by the panel, the hearing officer, on behalf of the state,
may employ such personnel and contract for such services and
facilities as necessary to carry out the hearing officer’s duties under
this act. - :

Sec. 3. K.S.A. 82a-1502 is hereby amended to read as follows:
82a-1502. (a} No person shall make a water transfer in this state
unless and until the transfer is approved pursuant to the provisions

F-3

of this act. No water transfer shall be approved hieh svould reduce
the emount of water required to meet the present or any rea-
senably foreseenblo future beneficial use of water by present
or future users in the area from whieh the water is to be taken
fer &ransfer; unless: (1) The pancl determines that the benefits to
the state for approving the transfer outweigh -the benefits to the
state for not approving the transfer; (2) the chief engineer recom-
mends to the authority and the autherity panel and the panel
concurs that an emergency exists which affects the public health,
safety or welfare; or (3) the governor has declared that an emergency
exists which affects the public health, safety or welfare. Whenever
an emergency exists, a water transfer may be approved by the panel
on a temporary basis for a period of time not to exceed one year
under rules and regulations adopted by the chief engineer. The
emergency approval shall be subject to the terms, conditions and
limitations specified by the ehief engineer panel.

(b) No water transfer shall be approved under the provisions of

this act: (1) If such transfer would impair water reservation rights, '

vested rights, appropriation rights or prior applications for permit
permits to appropriate water; and (9) unless the hearing officer de-
termines that the applicant has adopted and implemented conser-
vation plans and practices that (A) are consistent with the guidelines
for conservation plans end practises developed and maintained
by the Kansas water office pursuant to K.S.A. 74-2608 and amend-

ﬁwhich WOgldfreduce the amount of water required to meet
the'present or any reasonably foreseeable future beneficial
use of water by present or future:users in the area from
which the water 1s to be taken for transfer,

'
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ments thereto, (B) have been in effect for not less than 12 consec-
utive months immediately prior to the filing of the application on

which the hearing is being held and (C) H-the—transter—is-for—use
by—a—publieﬂvater—supply—system;—inelude—an—inereasing—bloek—mte
structure-that-has-been-in—effeet-for-not-less—than—12-eenseeutive
manths——immediately{;ﬂlesigned%o—eneeumge—the——eensewation—-ef
—water;—implemented}—prior-tﬂl\e—ﬁling-eHhe—ﬂpplicaﬁom“whiclr
the-hearing-is-being-held-

(c) To determine whether the benefits to the state for approving
the transfer outweight the benefits to the state for not approving
the transfer, the hearing officer shall consider all matters pertaining
thereto, including specifically:

(1) Whether the proposed transfer would reduce the amount of
water required to meet the present or any reasonably foreseeable
future beneficial use of water by present or future users in the
natural watercourse or watershed, aquifer or general area from
which the water is to be taken for transfer;

(2) any current beneficial use being made of the water proposed
to be diverted, including minimum desirable streamflow
requirements;

(3) any reasonably foreseeable future benefictal use of the water;

(4) the economic, environmental, public health and welfare and
other impacts of approving or denying the transfer of the water;

(5) alternative sources of water available to the applicant and
present or future users for any beneficial use;

(6) whether the applicant has taken all appropriate measures
to preserve the quality and remediate any contamination of water
currently available for use by the applicant; '

(7) the proposed plan of design, construction and operation of
any works or facilities used in confunction with carrying the water
from the point of diversion, which plan shall be in sufficlent detail
to enable all parties to understand the impacts of the proposed water
transfer; and '

if the transfer is for use by a public water supply
system, the applicant must have implemented a rate
structure which encourages the efficient use of water
that is determined by the hearing officer to be

effective and, if designed, implemented and maintained
properly, will result in wise use and responsible conser-
vation and management of the water to be transferred.

¢7) (8)" 'the conservation plans and practices adopted and imple-
mented by any persons protesting or potentially affected by the
proposed transfer, which plans and practices shall be consistent with
the guidelines for conservation plans and practices developed and
maintained by the Kansas water office pursuant to K.S.A. 74-2608
and amendments thereto[; and

lthe effectiveness of conservation plans and practices
adopted and implemented by the applicant and any other
entities to be supplied with water by the applicant.

[®) any applicable management program, standards, policies
and rules and regulations of a groundwater management district].
Sec. 4. K.S.A. 82a-1503 is hereby amended to read as follows:
82a-1503. (a) Any person desiring to make a water transfer shall file;
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with the chief engineer; an application in the form required by rules
and regulations adopted by the chief engineer. If the chief enginecer
finds the application is feund to be insufficient to enable the panel
chief engineer to determine the source, nature and amount of the

proposed transfer, it or if the application is not complete, the ap-

plication shall be returned for correction or completion or for any
other necessary information. This aet shall net be eenstrued as
to exompt the applicant from eomplying with the provisions of
the Kansas water appropriation net or the state water plan ster-
age ael; whichever is applieable:

{b} No water transfer shall be approved unless the applicant
has adopted and implemented eonservation plans and practices-
Sueh plans and practiees shall be consistent with the guidelines
for eonservation plans and praetiees developed and maintained
by the Kensas water office pursuant te subsection (e} of K:S-A~
74-2608; end emendments thereto: Prior to approval of an ap-
plieation for a water transfer; tho panel shall determine whether
sueh plans and precHices aro eonsistont with the guidelines
adopted by the Kansas water office-

{e} Within 60 days of receipt of a sufficient applieation for
& water transfer pursuant to this aet; the ehief engineer shall
convene and eonduet & hearing thereon- At sueh hearing; the
panel shall eonsider the applieation and determine whether to
approve the propesed water transfor in aceordanee wwith the
provisions of the Kansas administrative proeedure aet:

If it is determined to be in the best interest of the state; the
ehieof engineer may eonvene and eonduet such a hearing within
60 deys of reeeipt of {1} an application to appropriate water
pursuant to the Kensas water appropriation aet or (2} a propesed
contraet for the sale of water from the state’s eonservation stor-
age water supply eapeeity even though such diversion and
ansportation of water is net a water transfer as defined by
¥o5Ar 820-1501; and amendments thereter
. {d} The panel shell eonsist of the chief engineer; the di-
rector and the secretary or the director of the division of en-
viropment of the department of health and environment if
designated by the seeretaryr The chief engineer shall serve as
the cheirperson of the panel: All actions of the panel shell be
taken by e majority of the members thereof. The panel shall
have all powers neeessery te eonduet the hearings; make its
findings and implement the provisions of this et The hearing
shell be eonduected in & prudent end timely manner:

{e} To determine whether the benefits te the state for ap-
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proving the transfer oubwweigh the benefits to the state for net
approving the transfer; the panel shall eonsider all matters per-
taining therete; ineluding speeifically:

{1} Any current benefieial use being made of the water pro-
pesed to be diverted; ineluding minimum desirable streamflow
roguirements:

{2} any reasonably foreseeable future benelfiecial use of the
waters .

{3} the econemie; envirenmental; publie health and welfare
and other impaets ef epproving or denying the tansfer of the
watert

4} olternative sourees of water available to the epplicant
end present or future users for any benefieial use;

(8} the propesed plan of design; eonstruction and operation
of any weorks or facilities used in conjunetion with earrying the
water from the point of diversion- The plan shall be in sufficient
detail to enable all parties to understand the impaets of the

. proposed water transfer: and

{6} eenservaton plans and practices or the need for such
plans and practees of persons protesting or potentially affected
by the propesed transfer- Sueh plans and praetiees shall be
eonsistent with the guidelines for eonservation plans and prae-
Hees developed and maintained by the Kansas water office
pursuant to subsoction (e} of K:S:A- 74-2608; and amendments
therete-

(b) The hearing officer shall commence the hearing process by
giving notice of the prehearing conference to the applicant and
the appropriate commenting ageneiss by mail, Notice of the
prohearing conforence shall also be published in the Kansas
rogistor and din at loast one papoer of not more than 14 days after
the panel employs the hearing officer. Such notice shall be given
by mail to the applicant, any other parties who have intervened
and the appropriate commenting ngencies and shall be published
in the Kansas register and in at least two newspapers having general
circulation in the area where the proposed point of diversion s
located. The hearing officer shall hold a prehearing conference not
lator than 190 days aftor vecsipt of the complote application
and shall eommenes a formal publio hearing not later than 90
days aftor comploting the prohearing eonference; except that
the time limits may be extended by the hearing officer with
the eonsent of all partios- A which shall commence not less than
80 and not more than 120 days after the required notice has been

given and shall conclude not later than 45 davs after commence-
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ment. Not less than 80 and not more than 120 days after the
conclusion of the prehearing conference, the hearing officer shall
commence a formal public hearing. The formal public hearing shall
be held in the basin of origin and, if deemed necessary by the hearing
officer, a public comment hearing shall be held in the basin of use.
The formal public hearing shall conclude not later than 120 days
after commencement and the initlal order of the hearing officer
approving or disapproving the water transfer shall be issued not
later than-90 days after recoipt of beiofs and oral ergument
unloss the 90-day limét és waived or extended conclusion of the
formal public hearing. The hearing officer may extend a time limit
provided by this subsection, but only with the written consent of
all parties or for good cause shown. : :

(6} Any porson may sook to become & party prior to the

hearing at any time aftor a somplots wator transfor applisation
¢ fitod and before the deadline set by the hearing officer Any
person sooking to beoome a party shell petition the hearing
officor for intervention: The hearing efficer shall allow any
person to beoome @ party if the person demonstrates that that
porsors logal rights; duties; priviloges: inmunétics or other
logad interosts may be substantially affoctod by the proceoding.

(c) Intervention in the hearing shall be in accordance with the
Kansas administrative procedure act, except that any petition for
intervention must be submitted and copies mailed to all parties not
later than 60 days before the formal hearing. '

# (d Any person shall be permitted to appear and testify at
any sueh hearing under this act upon the terms and conditions
determined by the ehiof engineer hearing officer.

{g} In addition to notice to the parties; netice of any such
heering shall be published in the Kensas register. Such noticeo
shell be published at least 15 days prier te the date of the
hearing:

th} The record of the hearing end findings of fact shall be
publie records and open for inspection at the office of the chief
enginoer: Gertifiod transeripts of the hearing shall be previded
at the expenso of these requesting same: A transeript shall be
provided to the chairperson of the authority: _
" (¢) Fhe At intervals during or at the conclusion of the hearing,
the hearing officer shall fairly and equitably assess the following

- costs of the hearing among the applicant -and other parties: The

hearing facility, the court reporter, the salary of a hearing officer
who is not paid for services as a hearing officer by state funds, th
u .
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associated with the hearing. The hearing officer may assess any or
all anticipated costs to the applicant before the hearing and may
order reimbursement of the applicant by other parties for the par-
ties’ fair and equitable portion of the costs assessed the applicant.
Amounts assessed pursuant to this subsection shall be paid to the
chief engineer. Upon receipt thereof, the chief engineer shall remit
the entire amount to the state treasurer. The state treasurer shall
deposit the entire amount in the state treasury and credit it to the
water transfer hearing fund established by subsection (f).

() (1) There is hereby established in the state treasury the water
transfer hearing fund.

(2) Moneys credited to the water transfer hearing fund shall be
used only to pay costs of hearings conducted pursuant to the water
transfer act or refunds of unused moneys assessed as anticipated
costs before the hearing. Expenditures from such fund shall be made
in accordance with appropriation acts upon warrants of the director
of accounts and reports, or a person designated by the director of
accounts and reports pursuant to K.S.A. 75-3732 and amendments
thereto, issued pursuant to vouchers approved by the chief engineer,
or a person designated by the chief engineer.

(3) On the 10th of each month, the director of accounts and

reports shall transfer from the state general fund to the water trans-

fer hearing fund, the amount of money certified by the pooled money
investment board in accordance with this subsection. Prior to the
10th of each month, the pooled money investment board shall certify
to the director of accounts and reports the amount of money equal
to the proportionate amount of all the interest credited to the state
general fund for the preceding period of time specified under this
subsection, pursuant to K.S.A. 75-4210a, and amendments thereto,

that is attributable to money in the water transfer hearing fund.

Such amount of money shall be determined by the pooled money
investment board based on:

(1) The average daily balance of moneys in the water transfer
hearing fund during the period of time specified under this subsection
as certified to the board by the director of accounts and reports;
and

(%) the average interest rate on repurchase agreements of less
than 30 days duration entered into by the pooled money investment
board for that period of time. On or before the fifth day of the
month for the preceding month, the director of accounts and reports
shall certify to the pooled money investment board the average daily
balance of moneys in the water transfer hearing fund for the period

Al o cnarifind sindor thic ctrhenptinn
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Sec. 5. K.S.A. 82a-1504 is hereby amended to read as follows:
82a-1504. (a) The panel hearing officer shall render an order either
approving or disapproving the proposed water transfer. The panel’s
hearing officer’s order shall include findings of fact relating-to each
of the factors set forth in subsection {d} of K:S:A~ 82e-1503 (c) of
K.S.A. 823-1502 and amendments thereto. The panel hearing officer
may order approval of a transfer of a smaller amount of water than
requested upon such terms, conditions and limitations as it the hear-
ing officer deems necessary for the protection of the public interest
of the state as a whole. '

(b) An order of the panel disapproving the transfer hearing
officer disapproving or approving a water transfer, in whole or in
part, shall be deemed e final order- An order of the panel ap-
proving a transfer shall be deemed an initial order. The autherity
panel shall be deemed the agency head for the purpose of reviewing
an initial order of the panel hegring offécer and shell review
all such initial orders the Kansas administrative procedure act
and shall review all initial orders of the hearing officer in accor-
dance with the Kansas administrative procedure act. Review by the
panel shall be in accordance with the standards provided by this
act for the hearing officer’s initial order and shall be based on the
record of the hearing. The final order of the panel shall be entered
not later than 90 days after entry of the hearing officer’s initial
order, except that the panel may extend the 90-day limit, but only
with the written consent of all parties or for good cause shown.

{e} If tho authority approves the water transfer and if there
is no judieial review pending therefrom; the chiel engineer
shell submit the same to the legislature for review as provided
for in K:S+Ar 8201301 of s6¢; and amendments thereter Absent
logislative disapprovel; the ehief engineer shall issue the erder
epproving tho bansfer:

(c) Any hearings or othor preceedings hold pursuant to this
wet shall be held proceedings pursuant to this act and notice of
such proceedings shall be in accordance with the provisions of the
Kansas administrative procedure act except as herein provided spe-
cifically provided by this act.

(d) The record of any hearing or other proceeding held pursuant
to this act shall be maintained in the office of the chief engineer.

Sec. 6. K.S.A. 82a-1505 is hereby amended to read as follows:
82a-1505. (a) Any action of the panel ox autherity is subject to review
in accordance with the act for judicial review and civil enforcement
of agency actions.

{b} The attorney general of the state of Kansas shall rep-

. qul\ab(e SOP ?ub‘\'b <Mmihf4'f’{0r)
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resent the panel or the autherity in any eppellate preecedure:

te} () The review proceedings shall have precedence in the
district court. Appellate proceedings shall have precedence in the
court of appeals and in the state supreme court under such terms
and conditions as the supreme court may fix by rule.

New Sec. 7. (a) K.S.A. 82a-1501 through 82a-1506, section 2 and
this section shall be known and may be cited as the water transfer
act,

(b) 'This-—aet—shall—net‘—be—construe&-as—te—cxempt-the*app}icant
frem-first complying- with-the-provisions-offs {H-Any-spphicable- man=
agement-program-adopted- by-a groundwater -management -district
pursuant-to- K=5:A:-822-1026-and -amendments -theretoy-or-{2)} the
Kangas water-appropriation -act-or -the -state-water plarr storage-acts
whichever-is-applicable- '

New Sec. 8. If any provision of this act or the application
thereof to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of this act which
can be given effect without the invalid provision or application. To
this end the provisions of this act are severable. '

- Sec. 89. K.S.A. 82a-1501 through 82a-1505 are hereby repealed.

Sec. © 10, This act shall take effect and be in force from and
after its publication in the statute book.

The act shall not be construed to exempt the applicant
from first complying with either: (1) the Kansas Water
Appropriation Act, including any applicable rules and
regulations of a groundwater management district, or

{(2) the State Water Plan Storage:_'Act, whichever is

applicable, o : .
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A Kansas Association of Wheat Growers

W ONE STRONG VOICE FOR WHEAT
G P.O. Box 2349 . Hutchinson, Ks 67504-2349 . (316) 662-2367
TESTIMONY

SENATE COMMITTEE ON ENERGY & NATURAL RESOURCES
Senator Don Sallee, Chairman

House Bill 2070
Presented by Howard W. Tice, Executive Director

We regret that an aggressive membership and information meeting schedule has
severely limited our physical presence in Topeka this year, but we appreciate the
indulgence of the committee in allowing us to present the following written
testimony on HB-20T70.

Many of our members are very much concerned about the issue of transferring
water from one basin to another. They also recognize that it is not a simple
issue. The need for water is paramount to farming, industry, municipalities and
our homes. We all must share the finite resources with which our state has been
blessed. However, we must exercise good judgement, common sense and fairness as
we establish new policies to meet changing circumstances.

In years of drought, it seems that everyone either turns to conservat ion
measures, or to find ways to bring water in from other locations. When water is
plentiful, no one wants to think about future needs. Consequently, we applaud
the Kansas Legislature for this attempt to address this touchy issue at a time
when our reservoirs are refilling from generous rains and melting snow.

While there are many facets to the water transfer issue, we feel that none is
more important than the needs of the basin of origin. The Kansas Association of
Wheat Growers has two resolutions that apply to issues addressed by this bill.
They are as follows:

RESOLUTION: The KAWG opposes the transfer or allocation of water
from reservoirs until a realistic evaluation of the water
available 1is conducted. Transfer or allocation could be made
outside of the basin only after the needs of the basin have been
met. Such needs should include, but not be limited to, domestic
use, irrigation, stream flow and recreation. The KAWG believes
that basins should not be consolidated.

RESOLUTION: The KAWG feels that restrictions on water use
and conservation requirements should be applied equally to all
users.

We understand that some urban areas would like to transfer water from other
parts of the state in order to support growth in their industrial base. Others
may wish to replace water from wells that have become contaminated. In the
future, a community may find its local wells depleted and wish to replace that .
water from another source. Senate Cneroy S Natwal Tlescuwe
Wﬂ(vch 22, 5‘1‘61@ .
Page 1 of 2 Attach ment H



Whatever the cause for seeking water from another basin, we cannct state it
strongly enough, that the needs of the basin of origin must be considered first
and foremost. Once it has been determined that the needs of the originating
basin will be met, any surplius water could be made available to others within a
reasonable distance.

We strongly agree with the stipulation that any locality seeking a transfer
of water, should be required to implement responsible conservation measures to
obtain the greatest possible use of normal water supplies. If they have
contaminated their Jlocal wells, it 1is their responsibility to clean up the
prablem before they lock to other basins for additional water.

As distasteful as it may seem to some of the Jarger communities seeking
continued growth, perhaps they should 1imit that increase to available resocurces.
If nothing else, we should be able to learn, from the federal deficit, that we
all have to live within our means.

Therefore, if additional water is available from a nearby basin, to solve the
needs of a comunity, then fair, common sense arrangements should be made to
transfer that water. If that cannot be done, other solutions must be found. If
that means one comunity’s growth must be stifled in order to live within the
Timits of available natural resources, that bitter pill must be swallowed.

Under no circumstances should one area of the state be deprived of 1its own
water, or other natural resources, in order toc meet the growth desires of another
area, or to replace resources another area has squandered.

HB 2070 is a step in the right direction. However, as we understand it, the
bill currently decreases the importance of the needs of the originating basin.
With that 1in mind, we would respectfully request that the committee ask the
revisor’s office to prepare an amendment which would clearly state that the needs
of the basin of origin must be met before any transfer is considered.

With the addition of the above mentioned amendment, we would give our support
tc HB 2070.



