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Date

MINUTES OF THE SENATE COMMITTEE ON JUDICIARY.
The meeting was called to order by Chairperson Jerry Moran at 10:05 a.m. on February 9, 1993 in Room

514-S of the Capitol.
All members were present except:  All present.

Committee staff present: Gordon Self, Revisor of Statutes
Sue Krische, Committee Secretary

Conferees appearing before the committee:

Art Brown, Mid-America Lumbermens Association

Bruce Harrington, Special Judge ProTem, Small Claims Court Division, District Court of Shawnee County
Ron Smith, Kansas Bar Association

Paul Shelby, OJA

Barbara J. Clinkscales, Appointee to the Board of Indigents’ Defense Services

Others attending: See attached list

SB 150 - Raising amount of claim allowable in small claims procedure.

Art Brown, Mid-America Lumbermens Association, appeared in support of SB 150 stating lumber dealers
prefer to use small claims court over liens to collect debts and the $1,000 cap excludes most of the collections
they must make (Attachment 1).

Bud Grant, Kansas Chamber of Commerce and Industry, submitted written testimony inﬂsupgort of SB 150

Bruce Harrington, Special Judge ProTem, Small Claims Court Division, District Court of Shawnee County,
testified in opposition to SB 150 stating the purpose of small claims court is to give laymen access to the Court
without having to pay an attorney perhaps more than their claims are worth (Attachment 3). He feels
increasing the jurisdictional limit to $2,500 will encourage more businesses, banks and finance companies to
use the Court, contrary to the original intent in its creation. Judge Harrington asked the Committee to amend
the defendant’s counterclaim procedure in the Small Claims Procedure Act to require mailing or Service of
Process in a counterclaim to notify the other side prior to trial. The law now states the defendant may file a
counterclaim at any time and typically they do so on the day of trial, necessitating a continuance. Should the
jurisdictional limit be raised prompting more appeals, Judge Harrington also expressed concern that the
mandatory attorney fee provision if a person appeals a decision in Small Claims Court and loses, has a
“chilling effect” on appeals.

Ron Smith, KBA General Counsel, appeared in opposition to SB 150 and provided written testimony
(Attachment 4). Mr. Smith emphasized that businesses with claims exceeding $1,000 have Chapter 61 Court
as a recourse. He asked the Committee to leave the jurisdictional amount of Small Claims Court set at $1,000
and amend the definition of person in line 30 to mean only individuals.

Paul Shelby, OJA, appeared to express the concerns of the Judiciary with SB_150 (Attachment 5). He noted
that raising the jurisdictional limit will result in an increase in case filings. The effective date of July 1 will
require counties to reprint and replace forms in their mid-fiscal year at an estimated cost of $7,500. In
addition, he advised that this proposal will increase post-judgment remedies, i.e., garnishments.

CONFIRMATION HEARING

Barbara J. Clinkscales, nominated to serve on the State Board of Indigents’ Defense Services, appeared for a
hearing on her appointment and reviewed her work experience for the Committee. Ms. Clinkscales advised
that she has recently accepted a position as area attorney in the Hays Area Office of SRS. Senator Petty
moved to recommend the confirmation of Barbara J. Clinkscales to the Board of the State Board of Indigents’

Defense Services favorably. Senator Martin seconded. Motion carried.

The meeting was adjourned at 11:00 a.m. The next meeting is scheduled for February 10, 1993,

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim.

Individual remarks as reported herein have not been submitted to the individuals appearing before the
comumittee for editing or corrections. 1
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800 WESTPORT ROAD ¢ KANSAS CITY, MISSOURI 64111-¢
816/931-2102 FAX 816/931-4617

MID-AMERICA LUMBERMENS ASSOCIATION

TESTIMONY BEFORE SENATE JUDICIARY COMMITTEE

Senate Bill #150 Rm. 514-S February 9, 1993

Mr. Chairman, members of the committee, it is with pleasure and appreciation
that I come to testify before you to voice our support for Senate Bill #150.

My name is Art Brown, and I represent the Kansas Lumber Dealers Association.

Our support for this measure stems from some idiosyncrasies in our business

that I feel it is important to point out to the committee.

When we sell merchandise to an individual, company or whatever, and there is

a problem in receiving the remittance for same, there is no way we can recover
the merchandise and put it back into inventory for resale. An example is that
if an automobile or a stereo system is repossessed for default of payment,

it can be resold into the marketplace. Granted it would be at a reduced price,

but still the opportunity exists to resell the product.

In our business, we cannot repossess a garage, a deck or a kitchen cabinet
job. Once such merchandise becomes part of the structure, that is where it
remains. These aforementioned items are just some of the several items or
projects we get involved in where the merchandise we provide will sell in excess

of $1,000.00, the current cap for settlements in small claims awards.

Some scenarios that come into play as to how a remittance is withheld from
the dealer are items which are special ordered, and the customer does not feel

what they received is what they ordered. This happens in cabinet doors if

the wood is "too grainy", compared to a floor sample or picture. Even LUMBER
though disclaimers are given to the customer, it can present a problem

and withholding of payment. Many times, an unforeseen circumstance

develops beyond the control of the dealer or the customer. Job loss, ] %,
divorce, or catastrophic and sudden illness can have a devastating SR
negative impact on the best intentions to satisfy financial TREES

obligations. If no effort is made to satisfy such an obligation,fS:T_

g Sl )

FEDERATED WITH THE NATIONAL LUMBER AND BUILDING MATERIAL DEALERS ASSOCIATION
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the settling of the issue through small claims court is frequently used to

solve this problem,.

One concern we have had with this system in the past is that at the current
cap of $1,000.00, many times the merchandise we sell is well over that amount,

In this event, we have to look to the filing of a lien. This we truly despise.

Liens are the most onerous of situations. For the dealers it is expensive,

time consuming, and in almost all cases, is hardly worth the effort for the
final amount of monies collected. Raising the cap to $2,500.00 would certainly
put most of the items we sell in this range, excluding the sale of a new house
or building. Small claims court is quicker and much more economical than filing
a lien, and even though the untidy job of collecting an overdue account has

no easy solution, most of our dealers prefer small claims court as a vehicle

to do so.

I should emphasize at this point, that dealers make every effort to check the
credit-worthiness of the people with whom we do business. With the inventory
requirements of our business, and the thin margins dealers work off of, it

does not take too many "sour deals" to put a dealer in a very dangerous financial

situation.

Anytime you own a business, and sell to the public, there is an inherent risk
involved. Once a product is taken out of the front door of any business, if

for some reason you, as a business person, do not get paid for it, you have
simply lost it. Even partial repayment does not make up for the time and effort

to recover the same. -

Certainly we are talking about a situation which is not the norm. Our dealers
have overall excellent business relations with their entire customer base.

They would not be in business it they did not. However, simply stated, there
are times when circumstances prevent matters from being worked out as intended,

with no clear fault intended by either party.

I would also point out that due to the environmental impact causing a tightening

of timber supply, the price of lumber used in many of these projects is rising
dramatically. I have attached a copy of an article out of "USA Today" to dramatize
this point. When the price of the raw product suffers such a price shock,
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the overall price of the entire project is affected. This also makes the current

$1,000.00 cap outdated by todays standards.

Any time there is a measure presented to the legislature to help ease the job
of collecting existing debt, we will support such action. Speaking for our
lumber dealers, we are hopeful that this committee, and the legislature as

a whole, supports this concept and will pass this bill favorably.

As always, it is a pleasure to address this committee, and I stand ready to
answer any questions or visit with you about any part of my testimony today.

Thank you.
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Wood
CoSts
climb
41%

By Linda Busche
USA TODAY

Buying a new house? Expect
to pay more than you planned.

Rising lumber prices will
cost you an extra $3,000,

“Limber will be more ex-
pensive, and the cost will be
passu. ulong to the consumer,”
says Michael Carliner, an econ-
omist for the National Assocla-
tion of Home Builders,

Lumber prices are at a re-
cord high just as the home-
building season looms in the
Northeast and Midwest,

The average cost of framing
lumber reached $378 per thou-
sand board feet Friday, up 41%
from $2668 in January 1982,
Most homes take about 10,000
to 15,000 feet of lumber — in-
cluding more expensive wood
such as doors, sashes, windows
and millwork. The higher price
of wood will add about $1,800
to the builder's cost — and
$3,000 to the buyer’s price.

Reasons for the increase:

» Environmental restric-
tlons in the Pacific Northwest
are the biggest culprit in reduc-
ing the supply of timber, the in-
dustry says. “If your tree has a
(spotted) owl in It, you're
dead,” says Lloyd Irland, an
Augusta, Maine, forestry con-
sultant

» Heavy rains in the South
delayed log harvests.

» Builders hoard supplies as
they anticipate shortages.

When builders break ground
in April, they may face delays,
if not shortages, says Gary
Donnelly, executive vice presi-
dent for the National Lumber
and Building Material Dealers.

“There's a real squeeze. If
home building really takes off,
will we be able to get the wood
to seil?” he wonders.

Irland doesn't expect short-
ages except for specialty items,

“You won't go to Grossman's
and see no lumber in the yard,
but if you have a special need,
you'll have lo wait longer and
pay more.” Grosman's is a
home-improvement chain in
the Northeast and California.

Some suppliers won't be able
to provide the material at any
cost, says economist Con Schal-
lau of the American Forest and
Paper Assoclation.

Not so, says Bob Curils of the
Saratoga Lumber Traders,
Ballston Spa, N.Y. "'Prices
should go back down in about
two months. This happens all
the time.” That means home-
owners may want to postpone a
deck, garage or interior wood-
work until prices ‘go down.
While delays and high costs are
imminent, lower costs prompt-
ed by hoarding will follow.

It's business as usual, says
Curtis, who ran a lumber com-
pany for 44 years, “This is what
makes It fun”
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bliSinesses SEeK nigner smak-cialms court caps

by Gary S. Ruderman

NATIONAL REPORT —
Dealers and wholesalers arere-
porting that one of their lowest-
cost legal options for recovering
monies from non-paying ac-
co is effectively closed. _

Ohio Association of Wholesale
Distributors are working with
lawmakers to draft legislation
to set up a two-tier system.
The Council proposes a
slight increase in the maxi-
mum for individuals and a
separate $10,000 maximum

With few exceptions nation- ) for small businesses and sole

wide, creditors are averaging |
only sllghtly more than |
2,400 in settlement awards
when they sue a debtor in
small claims court. That’s be-
cause most states continue to
have relatively low limits on
the size of claims these courts
will handle (see chart).

.Because the sgettlement
prospects are low, some attor-
neys won’t handle small
claims anymore. And unless a
claim is over $10,000, it's gen-
erally too costly—in terms of
legal fees and the time it takes
to go through the legal pro-
cess—for a creditor to bring
litigation to an appellate
court, the next step up from
small claims in most states.

Consequently, some compa-

nies have found themselves in
the unenviable position of re-
ducing credit extension, hir-
ing a collection agency or writ-
ing off the bad debt.

Debt exceeds small claims

Small claims has historical-
ly been a preferred remedy for
individuals and companies
that didn’t want to employ a
lawyer and wanted a quick
settlement. But with the pro-
longed recession, and with a
record number of companies
and people filing bankruptcy
in 1992, debt often exceeds
small claims-award caps.

Right now, only Florida and
Tennessee allow small claims
awards up to $10,000. But
many states recognize thisis a
problem, and are trying to ac-
commodate creditors by keep-
ing small claims as a viable
option for legal redress.

Ohio, for one, has a recovery
ceiling of $2,500, and efforts
to raise the maximum recov-
ery to $10,000 have been re-
Jjected. But the Ohio Council of
Retail Merchants and the

«

proprietorships.

Dennis Downer, acting pres-
ident of the North American
‘Wholesale Lumber Association
and an Idaho distributor, said
NAWLA'’s American-based
members are looking for ways
to get their respective state leg-
islatures to raise their small
claims ceilings to $10,000.

For Downer’s company—
Downer’s Intermountain Ori-
ent Inc.—such a change would
eliminate the expense of collec-
tion agents and attorney’s fees
for its distribution centers in
Alabama and New Mexico.

Walt Minick also favors
raising the small claims ceil-
ing. Minick is credit manager
of Brown-Graves Lumber, a
$52 million retailer with two
yards in Ohio.

Minick said to collect a
$2,500 debt, collection agen-
cies charge anywhere from 25
percent to 50 percent of the
debt. And the process could
take as long as eight months.

He added that retaining an
attorney—at $130 per hour
plus 33 percent of the settle-
ment award—also isn’t finan-
cially practical on such a debt,
especially if it takes nine to 18
months for a case to come to
court.

Because most of Minick’s
debtors are small builders,
such a long wait could jeopar-
dize the likelihood of collec-
tion. “The small builder is
generally in trouble and in a
year or 18 months they’ll close
up and you're out. The money
is worth cents on the dollar af-
ter 18 months.”

Small claims not an option

For some retailers, small
claims isn’t a concern or even
considered an option.

Terry Hill, spokesman for
The National Federation of

Independent Businesses, a
600,000-member group of
small- and medium-sized
business owners, including
wholesalers, said there hasn’t
been an inquiry from mem-
bers concerning small claims
courts in the last few years.
Sydney Katz, chief finan-
cial officer of Grossman'’s Inc.,
a 140-store chain in the
Northeast, prefers to turn any
debt problems over to collec-
tion agents and attorneys.
“It's not time-beneficial for
us to go into small claims
court,” Katz said. *" %"~

.~ Even in Florida, Fort Lau-

derdale’s Causeway Lumber
prefers to use attorneys, ac-
cording to the reta.ller's credxt
manager. -~

~Tom Palie is aedxt manager
of Allied Plywood Corp., a 14-
branch lumber and building

‘materials distributor based

near Boston. Palie said a hike
t0$10,000 in the small claims
cap (from Massachusetts’ cur-
rent $1,500) would mean he’d
be going to that court for 90
percent of his cases, versus the

90 percent of the cases which °

now go to attorneys for litiga-
tion in a higher court.

Palie and his branch man-
agers use the small claims
courts to go after delinquent
debtors like cabinet shops. He
usually gets a court date with-
in 30 days and, most times,
gets a default judgment when
the defendant fails to show.
The small claims court process
costs his company $30 to $40.

Sometimes Palie has to get
a court order for payment or
alien on the debtor’s assets in
order to collect. “You have to
do alot of work yourself rather
than an attorney,” said Palie.

Last year, the law firm Al-
lied had been using for these
cases notified the company it
would no longer handle cases
where the potential award
was less than $5,000.

“Attorneys don’t want to
waste time on small claims,”
said Paul Mignini, president
of the 60-member state and
regional National Association
of Credit Managers. At pre-

[

Maximum small claims court awards

sent, Mignini said, his associ-
ation was not focusing efforts
on the federal level, leaving it
to the state and regional affili-
ates to work for change. In late
November, he said there was
very little being done on the
state level. )
Can't handle higher volume

The judiciary’s opposition to
higher claims caps has to do
with an overcrowded docket.
“Small claims courts can’t
handle the volume $5,000 and
$10,000 cases would gener-
ate,” said Arthur C. Kellman,
a White Plains, N.Y., City
Court judge and chairman of

the American Bar Associa-
tion’s small claims committee.
“Our own state’s limit is
$2,000 and that's probably
sufficient. Some states are
$5,000 and $10,000. That is
an unreasonably high cap,”
Judge Kellman said.
Responding ‘to business
pressure, New York State
opened commercial claims
courts in 1991 for claims from
partnerships, associations
and proprietorships, but lim-
ited the number of cases in
each venue to a maximum of
five per month. “Otherwise ,we
get innundated by collection
agencies,” Kellman said.

(it /@fw



LEGISLATIVE
TESTIMONY

Kansas Chamber of Commerce and Industry

500 Bank IV Tower One Townsite Plaza Topeka, KS 66603-3460 (913) 357-6321 A consolidation of the
Kansas State Chamber
of Commerce,
Associated Industries
of Kansas,

Kansas Retail Council

SB 150 February 9, 1993

KANSAS CHAMBER OF COMMERCE AND INDUSTRY
Testimony Before the
Senate Judiciary Committee

by

Bud Grant
Executive Director
Kansas Retail Council

Mr. Chairman and members of the Committee:

Thank you for the opportunity to use this written testimony to express support for
SB 150, which would raise the 1imit in the Small Claims Court from the current $1,000,
exclusive of interest and costs, to $2:§00. Because KCCI's annual CAUCUS takes place

today, this is the one day I am unable to testify.

The Kansas Chamber of Commerce and Industry (KCCI) is a statewide organization
dedicated to the promotion of economic growth and job creation within Kansas, and to
the protection and support of the private competitive enterprise system.

KCCI is comprised of more than 3,000 businesses which includes 200 Tocal and regional
chambers of commerce and trade organizations which represent over 161,000 business men
and women. The organization represents both large and small employers in Kansas, with
55% of KCCI's members having less than 25 employees, and 86% having less than 100
employees. KCCI receives no government funding.

The KCCI Board of Directors establishes policies through the work of hundreds of the
organization's members who make up its various committees. These policies are the
guiding principles of the organization and translate into views such as those expressed
here.

R
R-7-73
Attach pnaent 2
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The small claims court was established to provide a simple, informal procedure
people to settle certain legal problems cheaply and quickly. It has served the public
well. Unfortunately, the dollar limit has not been adjusted rapidly enough to keep up
with changes in consumer prices.

As an example, it is not unusual for a grocery store of any size to collect
worthless checks totaling several thousands of dollars monthly. Thanks to action by the
Kansas Legislature in 1985, many of these checks are made good. But, those not made good
can easily total more than $1,000, and if broken up into groups with small totals, the
lTimitation of ten cases in small claims court in one year comes into play.

Because of this, I urge you to support SB 150 and enhance the availability and use

of the Small Claims Procedures Act.



Bistrict Qourt of Ransas
@hird Judicial Bistrict

Shatonee ¢nunig Courthouse
Topreka, Ransas 66603
Bruce Harrington Room 305
Judge Pro Tem Shatonee County Courthouse
Small Claims Bivision @oprka, Ransas 66603

February 8, 1993

TO THE COMMITTEE ON JUDICIARY - KANSAS STATE SENATE
RE: SENATE BILL 1510
Dear Senators:

My name is Bruce C. Harrington, Special Judge Pro Tem -
District Court of Shawnee County, Kansas, Small Claims Court
Division. I have been the Small Claims Court Judge in Shawnee

" County, Kansas, since March, 1978, under special appointment from
the Third Judicial District, Shawnee County, Kansas. I have
handled all of the Small Claims Court work during that fifteen
(15) year period of time.

Through the transition of the Small Claims Procedure Act
since 1978, I have seen increases in the jurisdictional amount of
the Court from $300.00, originally, to $500.00, to the current
level of $1,000.00.

Nine-hundred-fifty-seven (957) Small Claims Court cases were
filed in Shawnee County, Kansas, in 1992, which was down somewhat
from previous year filings.

I am dramatically concerned about the proposed raise of the
jurisdictional limit to $2,500.00. This concern is based upon
personal observation in the Court for fifteen (15) years here in
Shawnee County, Kansas. My concern is not a personal one,
because the number of cases filed is of little consequence to me;
however, I can truly say that the increase in the jurisdictional
limit to $2,500.00 will dramatically increase the Court’s case
load in Shawnee County, Kansas, and undoubtedly, across the State
of Kansas. ‘I would estimate a one-hundred percent (100/)
increase in the case flllng

It has been my experlenqe in Shawnee County, Kansas, that

sl
o
Atachrnent 3



TO THE COMMITTEE ON JUDICIARY - KANSAS STATE SENATE
February 8, 1993
Page Two

banks, finance companies and businesses have used the Court more’
and more for collection work. I do not believe it was the
legislative intent when the Small Claims Procedure Act was
adopted to have banks, finance companies and other businesses use
the Court with regularlty. Those institutions have full
avallablllty to collection under Chapter 61, Limited Actions
provisions, of the Kansas Code of Civil Procedure.

The $2,500.00 is a large sum of money to subject a person to

the loss of without benefit of an attorney. I realize, of
course, that a denovo appeal in Small Claims Court to the
District Court is prov1ded for in Statute, however, the mandatory
attorney fee provision of the Act, in my view, has a substantial
"chllllng effect" to an appeal. If you file an appeal and don’t
win, you are sub]ected to mandatory attorney fees, and in my
m1nd that provision was placed in the law for no other reason
but to discourage appeals. I know of no other civil litigation,
besides divorce and a few selected statutory procedures, where a
party is subjected to the payment of attorney fees upon appeal.

Much more 1mportantly is the access of the individual to the
Court on a day-to-day basis. Surely, it was the legislative
intent to allow the "small guy", who had a $300.00 or $400.00
claim, access to the Court without having to pay an attorney as
nuch, if not more, than his claim was worth. To open the
jurzsdlctlonal limit to $2,500.00 will allow a flood of
collection cases into the Small Claims Court that, in my view, do
not belong there. I deal with laymen, non—lawyers who are not
schooled, trained or sophisticated in procedural or technical
matters of law. Such persons are generally petrified of the
procedure when they appear before me, and it is my belief that at
least seventy—flve percent (75%) of the people that I see on a
daily basis in the Small Claims Court have never been in a Court
of Law before. I use a very simplified procedure, I do not hold
laymen to the standard of law that lawyers are held to, but
nothw1thstand1ng that, ‘increasing the jur1sd1ct10na1 linmit will
increase the volume of claims, the intensity of the proceedlngs,
the complexity of the proceedings, and generally create havoc in
a Court where only laymen are allowed in the first instance. The
potential for violence between litigants is high in the Small
Claims Court already, and the loss of $2,500.00 will surely
provoke potentially violent situations among laymen.

Also, I believe there is a great flaw in the Defendant’s



TO THE COMMITTEE ON JUDICIARY -~ KANSAS STATE SENATE
February 8, 1993
Page Three

Claim or Counter-claim procedure that must be addressed. When an
original action is filed, Summons is served by the Sheriff, at
least five-days notice is given of the pendency of the action.
Under the Counter-claim or Defendant’s Claim procedure, a
Defendant may file a Defendant’s claim at any time, and
typically, I have Defendants walk into Court and hand me the
Counter-claim on the morning of trial, with the other side having
no notice of the same whatsoever. Typically, I have to continue
the case because the person being claimed against has not
prepared for the Defendant’s claim, does not have paperwork or
materials present in Court to defend the same. I suggest
strongly that a provision be put that a Counter-claim must be
filed and either mailed or served within five (5) days of the
impending trial so as to give both parties equal opportunity to
know what will come before the Court, to prepare and defend
against the same.

I realize this will cause additional clerical time, but it
is patently unfair for a person to be presented with a Counter-
claim seconds before a case is tried when he had no previous
knowledge of the need to defend the same. Once again, in Limited
Actions, or Chapter 60 litigation, lawyers are typically
involved, and Counter-claims are filed long before the actual
trial on the merits. In Small Claims Court, without lawyers
being involved, we often have "trial by ambush" in regard to a
Counter-claim. This is a serious flaw that must be corrected
because it is an ongoing problem on a daily basis in my Small
Claims Court.

Over the past fifteen (15) years, I have seen Small Claims
Court go from the "people’s court" to the businessman’s court,
and I respectfully submit to the Judiciary Committee that the
businessman has full access to the Court by way of Limited
Actions, Chapter 61 proceedings, or Chapter 60 District Court
proceedings. I am seriously concerned that the jurisdictional
limit increase will erode the man-on-the-street’s access to the
Court, and more importantly, his ability to effectively deal with
monetary issues involving $2,500.00.

In addition, more and more frequently we see corporations
appearing in the Small Claims -Court represented by counsel
because their house counsel is an officer of the corporation, and
therefore, the corporation has benefit of an attorney, and the



TO THE COMMITTEE ON JUDICIARY - KANSAS STATE SENATE
February 8, 1993
Page Four

man on the street does not. A very unfair balance is then
created in the procedure.

I urge the Judiciary Committee of the Kansas State Senate to
leave the jurisdictional limit at the sum of $1,000.00, and to
change the Counter-claim procedure so that, at a minimum, mailing,
or Service of Process, is required to notify the other side prior
to trial.

Respectfully submitted,

BRUCE C. HARRINGTON

Judge Pro-tem

Shawnee County District Court -
Small Claims Division

BCH: jsl
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February 9, 1993

Legislative Information
Jor the Kansas Legislature

Members, Senate Judiciary Com.

TO:
FROM: Ron Smith, KBA General Counsel
SUBJ: SB 150, Small Claims

KBA POSITION

The Board of Governors of
the Kansas Bar Association
opposes further expansion of
the small claims court jurisdic-
tion.

SUMMARY

SB 150 further erodes the origi-
nal doctrine behind Small Claims
Courts. Businesses faced with a
$2,500 claim against them would
not hesitate to consult an attorney.
Yet this bill denies that right to
ordinary citizens.

By continuous expansion of the
- jurisdiction limits, small claims
court is becoming a business col-
lection court where businesses try
to avoid the slightly higher filing
fees of Chapter 61 while at the
same time denying the defendant
access to an attorney.

What the proponents want to
achieve through expansion of the
jurisdiction limit can be accom-
plished in Chapter 61, without
changing the law.

Finally, an argument can be
made that the Legislature, by allow-

ing corporations to appear in a
court of record without an attor-
ney, is violating the Kansas
Supreme Court’s case law and the
Court's inherent authority to regu-
late the practice of law.

BACKGROUND

Small claims courts were origi-
nally to be “people’s courts” to
resolve small disputes. There is
nothing "small" about a $2,500
claim. If you examine the interim
Judiciary Committee reports of
1972 and 1973, small claims was
never intended to be a collection
system for businesses — even
though the legislature that enacted
the bill defined “person” to include
corporations. It was contemplated
that individuals would be suing
other individuals, not corporations
versus corporations or other indi-
viduals. [Meyers, “The Pro Se Small

This legislative analysis is provid-
ed in a format easily inserted into

bill books. We hope you find this
convenient. <]
2 =73
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Claims Court it hicago: Justice
Jfor the Little Guy. , 72 Northwest-
ern L.R. 947, at 948 (1978)].

Quick, inexpensive justice was
the object. Many other states do
not allow corporations to appear
in small claims court.

Our Supreme Court has ruled
that four categories of individuals
may appear in the courts of this
state in a representative capacity
like an attorney: (1) members of
the bar, (2) temporary law-trained
permittees who are applicants for
the Bar, (3) legal interns super-
vised by attorneys, and (4) “non-
lawyers who may represent only
themselves and not others.” [State
ex rel Stephan v. Joan Adam, 243
Kan. 619, 760 P.2d 683, 686 (1988)]

Nothing in Adam permits
nonlawyers, even full time employ-
ees of corporations, to represent
corporations in our courts.

Deciding who can practice law
is an inherent power of the Judi-
ciary. They may share it with the
legislature, but it is the Court’s
power. State ex rel Stephan v.
Williams, 246 Kan 681, 793 P.2d
234, at 241 (199). The Court has
not spoken to the issue of whether
corporations may appear as plain-
tiffs in small claims court without
an attorney and represented by a
full time employee.

The attorney general has
opined that a municipal ambu-
lance service can appear in small
claims court without an attorney.
The opinion reviews only the
statutes, not the constitutional
foundation behind those statutes.

Under the rule of construction
that inclusion of some excludes all

others, the Kansas Su ne Court
has excluded all other ..onlawyers
from appearing in a courtroom
representing corporations, govern-
ments, partnerships or other enti-
ties unless they have an attorney.
Since small claims procedure pro-
hibits attorneys, all others except
for individuals should be excluded
from appearing in this court.

Laymen Representing Others

For over a century, the Kansas
Supreme Court has held that cor-
porations cannot appear in courts
of record without an attorney.
[Union Pacific Railway Co. v.
McCarthy, 8 Kan 125 (1871); Union
Pacific Railway Co. v. Horney, 5
Kan 340 (1870). See more recent
cases in Depew v. Wichita Retail
Credit Ass'n, 141 Kan. 481, 42 P.2d
214 (1935); State ex rel v Perkins,
138 Kan 899, 28 P.2d 765 (1934).]

The small claims court is a court
of record. Generally it is munici-
pal court which is not a court of
record.

Let me give you some examples
why we think letting corporations
use small claims court is not a
good idea.

In the past, some attorneys have
collected fees from their clients in
small claims court -- where the
attorney appears as the claimant
and their former client cannot use
an attorney. Hickman v. Frerking,
4 K.A.2d 590, 609 P.2d 682 (1980).
Thankfully this practice does not
often occur. But it does occur.
The small claims law gives these
attorneys power to collect addi-
tional mandatory attorney fees on
top of disputed attorney fees if the
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defendan :hts the small claims
judgment Ly an appeal, and loses.

From an equal protection view-
point, however, so long as the leg-
islature allows businesses to appear
in small claims court to collect
debts, you must allow attorneys to
do the same.

A lawyer's former client may
have a counterclaim for legal mal-
practice. Or the attorney bringing
the claim may have filed too many
small claims cases in the past year
(ten is the maximum). Yet how do
unsophisticated clients know
enough of the law to check this
matter out?

Defendants may feel the fees
being sought by the attorney are
excessive. Yet they rarely know
this without consulting another
attorney. Many clients also do not
know about the ex parte right of
clients to have fee agreements in
writing, and reviewed by a court.
[See MR.P.C. 1.5]

If you increase the jurisdiction
limit, you increase the incentive for
this type of activity, and com-
pound the potential for unfairness.

Unauthorized Practice of Law

In State ex rel Stephan v.
Williams, supra, Attorney General
Stephan brought a quo warranto
action against Mr. Williams who
was representing farmers in fore-
closure actions without a law
license. Mr. Williams’ argued he
represented The Kansas Territorial
Agricultural Society, a quasi-public
corporation created in 1858 to rep-
resent agricultural interests during
efforts at forming a Kansas consti-
tution.

Mr. Willian ctivities regard-
ing the procedure of handling a
lawsuit were predictably burden-
some on the district court. He was
enjoined under threat of contempt
of court from representing people
in courts in Kansas under any pre-
text.

SB 150 bill would allow Mr.
Williams or a disbarred lawyer to
be hired by a large business to
prosecute small claims up to $2,500
in value, so long as the fiction is
maintained that he is a "full-time
employee." Is it the Legislature’s
view that such persons should have
this right and the Supreme Court
would have no authority to do any-
thing about it?

Mr. Williams and any disbarred
attorney can handle his or her own
personal debts in small claims or
any other court. Nothing requires
any individual to hire an attorney.
Such former attorneys can clerk for
practicing attorneys, but they can-
not meet with clients. They cannot
handle any one else’s legal matters,
or give legal advice, or appear in
any court on behalf of a client. In
re Wilkinson, 251 Kan. 546, 834
P.2d 1356 (1992)

SB 150 says all these things that
Wilkinson prohibits are lawful if
performed in small claims court as
a full time employee of a corpora-
tion. This development is the
same as if you enacted a statute
that said, in effect, “regardless of
Supreme Court action, the legisla-
ture can allow a disbarred attorney
a limited practice of representing
corporations in debt collection
matters.” Such a statute would, in
my opinion, violate Judicial Power.
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Abuse

Finally, while the District Court
Clerks can speak for themselves, 1
surveyed all 105 Kansas District
Court Clerks as part of my respon-
sibilities as staff for the KBA’s
Unauthorized Practice of Law
Committee headed by David Waxse
of Overland Park. Several are con-
cerned about the growing “abuse”
of the small claims system.

Part of their concern was the
workload on their office, but also
the number of businesses using
small claims and the number of
claims such businesses file. One
said a business may file ten claims
in the name of the business, the
owner then files a new set of
claims in his own name.

Some clerks feel powerless to
deny someone the right to file a
small claim. While petitions are
subscribed and sworn to (K.S.A.
1990 Supp. 61-2713), clerks do not
have time to research the jurisdic-
tional veracity of the claim.

In Douglas County in 1989 and
1990, business plaintiffs represent
nearly a third of total small claims
filings in that county during that
time.

RECOMMENDATIONS:

Let me suggest two things.

First, businesses which desire to
collect debts exceeding $1,000 can
do so now — in Chapter 61 Court.
The jurisdiction of Chapter 61 is
unlimited, thus a $2,500 claim easi-
ly could be handled there. The
court costs are not significantly
higher than in small claims, consid-
ering the size of the claim.

I am precluded by :e Model
Rules of Professional Conduct
from even suggesting that corpo-
rations can go into Chapter 61
court and file and prosecute these
collection actions without an
attorney because to do so might
be encouraging the unauthorized
practice of law.

If I am asked whether some
businesses use Chapter 61 court
without an attorney to collect bills
exceeding $2,500, I don’t know for
certain but it would not surprise
me that they do. Most Chapter 61
cases end up the same way small
claims actions end up — with a
default judgment for the plaintiff.
Then the problem becomes col-
lecting the judgment. It is up to
the Judges who see a corporate
employee appearing before them
to decide whether to allow the
practice.

While I do not know for cer-
tain, I would not be surprised that
small businesses are allowed to
collect bills in Chapter 61 without
an attorney.

Second, if the proponents of SB

150 use my first suggestion, they

don’t need this bill. Nevertheless,
I would suggest leaving the juris-
dictional amount set at $1,000 and
then amend the definition of "per-
son" in line 30 to mean only indi-
viduals, not the other entities list-
ed there. This amendment would
conform our small claims act to its
original purpose, and conform
these statutes with Kansas case
law.
Thank you.
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Senate Bill No. 150
Senate Judiciary Committee
February 9, 1993

Testimony of Paul Shelby
Assistant Judicial Administrator
Office of Judicial Administration

Thank you Mr. Chairman and members of the committee for
the opportunity to appear today to discuss Senate Bill No. 150,
which amends the small claims procedure act.

This proposal increases the maximum amount claimed from
$1,000 to $2,500, which causes concern to the Judicial Branch.
Enactment of this bill will increase judicial business in the
district courts to a marked degree.

In 1973 when the small claims procedure act first became
law, the docket fee was $5, the upper limit was $300, and the
number per year per plaintiff was five.

Historically, increasing the jurisdictional amount has
caused an increase in the number of small claims filed. For
example, in 1979 the upper dollar limitation was raised to
$500; the following year small claims cases had increased to
15,045 cases from 11,875, an increase of 27%.

In 1986, the upper dollar limitation increased to $1,000
and number per year per plaintiff increased to 10. Filings
increased to 17,773 from 15,096, an increase of 17%.

I might add that in each of the above cases there was no
reduction in Limited Civil Action filings and we certainly do
not expect any reduction with this proposal. The increase in
small claims filings that followed the 1979 amendment was
accompanied by a substantial increase in limited actions
filings as well. 1In FY1987, the number of limited actions
filed increased by slightly over 1000, despite the increase in
the small claims limit.

We anticipate a caseload increase of 27% because there
is no increase in docket fee (a factor which tended to moderate
the 1986 increase) and second, the proposed increase is greater
in magnitude than increases in the past.

In 1992, 17,540 small claims cases were filed
statewide. We would anticipate an increase of about 4,736
cases.

-
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Small Claims cases often take more judicial and clerical
time than other cases filed with the court, because many of the
persons filing cases are not familiar with any of the court's
forms or procedures. Because they are unfamiliar with the
system causes more time in the hearing trying to explain the
process; continuances are common due to the defendant not being
prepared. An increase of this magnitude would require
additional clerical and perhaps even judicial help in some
districts.

This bill, if approved, is effective July 1lst and it
changes forms. Changes of this sort in mid fiscal year for
counties would require reprinting and replacing forms in 105
counties at an estimated cost of $7,500.

Another concern of ours would be post-judgment
remedies. The increase in cases will generate an increase in
these remedies. Last year in Shawnee County, the court issued
14,591 garnishments (2,872 were for nonwage). This proposal
will increase the post-judgment workload dramatically.

I might remind the committee that K.S.A. 61-2707
excludes representation by an attorney in small claims actions
except on appeal. The higher claim the greater the need for
legal representation.

We urge the committee to consider our concerns with this
bill.



