Approved: %'/ J - 93

Date
MINUTES OF THE SENATE COMMITTEE ON JUDICIARY.
The meeting was called to order by Chairperson Jerry Moran at 9:30 a.m. on March 22, 1993 in Room 514-S

of the Capitol.

All members were present except:  All present.

Committee staff present: Michael Heim, Legislative Research Department
Gordon Self, Revisor of Statutes
Sue Krische, Committee Secretary

Conferees appearing before the committee:
Others attending: See attached list

Chairman Moran took up the Criminal Law Subcommittee report (Attachment 1). Senator Emert reported that
the first and last bills on the report--SB 243 and SB 266--were previously passed out of Committee favorably.
The Subcommittee recommends amending HB 2458 by deleting the establishment of a Victims Rights Review
Committee but retaining the provision waiving the $100 threshold of economic loss for sexual assault victims.
The bill also provides for confidentiality of information needed to determine eligibility for compensation.

Senator Emert made a motion to amend HB 2458 as recommended by the Criminal Law Subcommittee and to
report HB 2458, as amended, favorably for passage. Senator Ranson seconded. Motion carried.

Senator Emert advised that HB 2459 addresses notice to victims in municipal court cases. The Subcommittee
recommends amending HB 2459 to provide that notice to victims 1s not required for acts or omissions in
violations of ordinances of cities except in cases which if filed in district court would fall under KSA Chapter
21, Sections 33, 34, 35 and 36. Senator Emert moved to amend HB 2459 as recommended by the Criminal

Law Subcommittee and to report HB 2459, as amended, favorably for passage. Senator Vancrum seconded.
Motion carried.

The Chairman turned to final action on HB 2008. Senator Petty moved that HB 2008 be amended to provide
for dental identification before cremation. Senator Parkinson seconded. Motion carried. Senator Parkinson
moved to amend HB 2008 by adopting the amendments recommended by the Office of Judicial Administration
regarding compensation for inquest and the insertion of “clerk of the district court” to clarify intent in Section
7(b) of the bill. Senator Rock seconded. Motion carried. Senator Parkinson moved to amend HB 2008 to
clarify that if the coroner determines the remains are not of evidentiary value the coroner shall notify the State
Historical Society. Senator Petty seconded. Motion carried. The Committee discussed the amendment to
Section 8(b) of the bill requested by the KBI to require hand and feet prints for future identification of the
remains. The Committee did not act on this request. Senator Parkinson moved to amend HB 2008 as

suggested by the Medical Society to put the deputy district coroner under the Tort Claims Act and in new
Section 17 to provide that moneys be distributed from the Coroner’s Fund to each county based on number of

deaths in the county to assist in paying the expenses of district coroners. Senator Emert seconded. Motion
carried. Chip Wheelen explained the request of the Medical Society to retain in the bill the provision that the
Medical Society make nominations to the County Commissioners of qualified applicants for the position of
district coroner and to delete the language that states “the appointee may be one of the persons nominated or
some other qualified person.” The Medical Society feels this language would possibly allow the appointment
of an unqualified person to be district coroner. Senator Rock moved to amend HB 2008 by deleting the
language “the appointee may be one of the persons nominated or some other qualified person.” The motion
died for lack of a second. Senator Parkinson moved to recommend HB 2008. as amended. favorably for
passage. Senator Emert seconded. Motion carried.

Senator Harris submitted the report of the Civil Law Subcommittee on the following bills: SB 147. SB 356
HB 2132, and HB 2315 (Attachment 2). The Subcommittee received testimony on SB 147 from Harold T.
Walker, City Attorney, Kansas City, KS (Attachment 3) and recommended no action on the bill at this time.
Senator Bond moved that SB 147 be recommended to the LCC for interim study as it pertains to intercity

housing to be studied along with collateral issues concerning not-for-profit rehab of urban dwellings. Senator
Martin seconded. Motion carried.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim.
Individual remarks as reported herein have not been submitted to the individuals appearing before the
committee for editing or corrections. 1



CONTINUATION SHEET

MINUTES OF THE SENATE COMMITTEE ON JUDICIARY, Room 514-S Statehouse, at 9:30 a.m. on
March 22, 1993.

Senator Harris explained that SB 356 confers a right of action against someone who abuses powers and
authorities of a durable power of attorney. Testimony to the Subcommittee by Arris Johnson, Speaker of the
Kansas Silver Haired Legislature (Attachment 4) and the Kansas Department on Aging (Attachment 5) is
included. The Subcommittee recommended striking the reference to attorneys’ fees. The Committee took no
action on the bill.

The Civil Law Subcommittee report on HB 2097 and HB 2460 was reviewed by Senator Harris and testimony
on the bills in subcommittee meeting was included (Attachment 6). The Committee took no action on HB
2460. HB 2097 is a clean up of the Probate Code to clarify that the filing of probate proceedings is subject to
the same docket fee of $11.50 in every county. Senator Harris moved to recommend HB 2097 favorably for
passage and placed on the consent calendar. Senator Vancrum seconded. Motion carried.

Senator Harris submitted the testimony received by the Civil Law Subcommittee on HB 2315 (Attachment 7)
and stated HB 2315 expands the use of payable on death designations (non-probate transfers) to deposit
accounts and financial institutions and motor vehicle titles. Senator Harris reported there are considerable
differences among conferees on this bill and it was decided to hold the bill over to allow time to work out
compromises for consideration next session.

Senator Vancrum explained that HB 2132 would allow tenants to provide and maintain services agreed upon
with the landlord. Current law does not allow for this eventuality, but requires that all manufactured home
park owners provide services to their tenants such as removal of garbage and outlets for electric, water and
sewer services. (See testimony on HB 2132--Attachment 8) Senator Vancrum moved to recommend HB
2132 favorably for passage. Senator Ranson seconded. Motion carried.

Senator Bond reported that the Family Law Subcommittee recommends no action on SB 280 which pertains to
restitution or community service by a juvenile offenders’ parents.

HB 2272 would open to the public the official files of juvenile felons. The Family Law Subcommittee

recommends passage of the bill. Senator Oleen moved to recommend HB 2272 favorably for passage.
Senator Bond seconded. Senator Vancrum questioned if the open files would apply to statutory rape if both
parties are under age 18. Senator Vancrum made a substitute motion to amend HB 2272 to exempt consensual

acts that would be rape only because of the age of the victim and to recommend HB 2272, as amended.
favorably for passage. Senator Emert seconded. Motion carried.

Regarding the subcommittee recommendations on SB 172 and HB 2355, Senator Emert advised that Senator
Parkinson’s driving age bill allowing permits at age 15 was amended into HB 2355 by the Subcommittee. In
addition, the Subcommittee did not feel that .08 BAC addresses the real drinking and driving problems of the
state and the .08 BAC is removed from HB 2355 by the Subcommittee. The Subcommittee also did not feel
that Sedgwick or any other county should be allowed to vary the penalties for DUI and recommends the
penalties be kept uniform according to state law. Regarding the open container law, the Subcommittee
recommends returning to the old language of the law pertaining to open containers with the addition of a
provision for affirmative defense. The Subcommitiee chose not to adopt provisions regarding lower tolerance
levels for ages 18-21. The Subcommittee recommended removing the no-diversion provision on page 25, line
41 when the BAC is .15 or higher. To address concerns of the Sentencing Commission, the Subcommittee
chose to maintain that the third offense of DUI is a felony, but excepting it from the sentencing guidelines.
The Subcommittee recommended a provision that on a first DUI conviction and .15 or more BAC the Court
may, at its discretion, require an ignition interlock device. A provision is included in the amended HB 2355
allowing for taking of the license plate on fourth and subsequent convictions. Senator Emert moved adoption
of the Subcommittee report to amend HB 2355. Senator Vancrum seconded. Senator Brady made a substitute

motion to amend HB 2355 by adopting the Subcommittee report and also add .08 BAC. Senator Ranson
seconded. Substitute motion failed. Senator Bond made a substitute motion to send HB 2355 to Interim

study. Senator Martin seconded. Substitute motion failed. Back to the original motion, Senator Emert made

a substitute motion to amend HB 2355 according to the Subcommittee report and to adopt the amendments
requested by the Department of Revenue in (Attachment 9) and to recommend HB 2355, as amended,

favorably for passage. Senator Rock seconded. Substitute motion carried.

The meeting was adjourned at 11:00 a.m. The next meeting is scheduled for March 23, 1993.
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MEMORANDUM

TO: Senator Jerry Moran

FROM: Senator Tim Emert

DATE: March 16, 1993

Re: Judiciary Criminal Law Subcommittee

Your Judiciary Criminal Law Subcommittee met at 11:00 A.M.
and 5:00 P.M. on March 16, 1993 to consider bills that were
assigned to that committee.

All the bills considered and the recommendations indicated
are being made:

Senate Bill 243 - A bill which would allow the victim

or victims' family to address the court if the victim or the

victims' family so request at the time of sentencing of the
efendant.

ecommendation: The committee recommends this favorably for
passage.
-
House Bill 2458 - This is a bill that is an act concerning
crime victims: relating to claims for compensation. Would

have established a victim's rights review committee and
provided for confidentialty of the records.

The committee recommends the bill be amended so that the new
Section 1 creating or establishing a victim's rights review
committee would be stricken from the bill. The remainder
of the bill would remain intact permitting sex offenses to
be exempt from the provision that "compensation may not be
awarded if the economic loss is less than $100" and would
also provide that records used to obtain compensation would
remain confidential but could be released by court order and
would be available to the victim.

Recommendation: The committee recommends this bill favorably
for passage as amended.

House Bill 2459 - The bill addresses notice to victims
in municipal court cases.

The committee recommends the amendment of this bill to provide
basically that notice to victims 1is not required for acts
or omissions in violations of ordinances of cities except
in cases which if filed in district court would fall under
KSA Chapter 21, Sections 33, 34, 35 and 36.

Recommendation: The committee recommends the bill favorably
for passage as amended.
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notified and be present at any hearings would only apply in
cases where the juvenile is charged with an act which would
ave been a felony if the juvenile were an adult.

Senate Bill 266 — This bill regards the rights of a victim
where the victim's family is to be present at juvenile offender
proceedings. The committee recommends the following amendments
to that bill:

1. This right for the victim or victim's family to be

2. On 1line 19 of the bill should be amended so that
following the word "testifying" insert a coma, strike the
word "and". On line 21 after the word thereto strike "or
victim's family" and insert "and such members of the victim's
family as the court deems appropriate".

3. The right to attend these hearings by the victim
and/or victim's family should be limited to the ajudication
hearing and the disposition hearing except that this right
shall not extend to a portion of the disposition hearing which
is described in KSA 38-1661 and pertains to the social history
of the offender and his family.

4, In line 42 insert a coma after the word "children".
On line 43 strike the word "or", after the word "parents"
insert a coma, and add the words "legal guardian, siblings,
step-parent or grandparents".

Recommendation: The committee, with these amendments recommend
the bill favorably for passage.

N
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SENATOR MIKE HARRIS

WICHITA, KANSAS 67212

State of Ransas

COMMITTEE ASSIGNMENTS
VICE CHAIRMAN: COMMERCE
JUDICIARY

MEMBER: GOVERNMENT ORGANIZATION
TRANSPORTATION AND UTILITIES

9828 HARVEST CT

316-721-4968

STATE CAPITOL—136-N

TOPEKA, KANSAS 66612-1504
913-296-7385

JUDICIARY SUBCOMMITTEE ON CIVIL LAW

SB-147 - Abatement of conditions on property under order of Kansas
City, Kansas.

Recommendation: No action recommended.

SB-356 - Providing civil cause of action against persons who abuse
powers and authorities of a durable power of attorney.

Recommendation: Leave bill in tact except: strike language in Section .
(c) - lines 22 through 24 - amended.

HB-2132 - Landlord & tenant agree to waive certain landlord duties
under mobile home parks residential and tenant act.

Recommendation: Moved out of committee favorabley.

HB-2315 - Nonprobate transfers of financial accounts and motor
vehicles.

Recommendation: No action recommended.
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Attachments: SB-147 (1)
SB-356 (2)
HB-2132(2)
HB-2315(4)
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TESTIMONY OF THE CITY OF KANSAS CITY, KANSAS

BY HAROLD T. WALKER, CITY ATTORNEY,
IN REGARD TO SENATE BILL NO. 147

The City of Kansas City, Kansas, as part of an urban, metropolitan complex,
experiences the same type of problems as other urban areas. The abandonment and neglect
of residential structures within low income areas occur because of the owner’s financial
inability or the lack of economic feasibility to maintain the property in a habitable
condition. As a result, such properties are left unused, unrepaired, and property taxes
unpaid. These residential structures are eventually sold at a tax sale to land speculators
hoping that during their ownership an opportunity will occur that makes their investment
worthwhile. If not, the cycle is repeated with the property once again placed on the tax
rolls for sale.

The moving force behind Senate Bill No. 147 is to break this cycle of disuse and
provide a mechanism by which low income persons may acquire a starter home that is
maintained with taxes paid. Presently, a mechanic’s lien may attach when a person provides
services and materials tc the repair and improvement of a structure pursuant to an
agreement between the parties and when the receiving party fails thereafter to pay for said
materials and services. The lien acquired serves to protect the interest of the provider.

In Senate Bill 147, the idea was to provide a mechanism by which the City may
authorize the repair of a residential structure by a person or public service organization
with or without a contract with the titled owner and acquire a lien to protect such a
provider. The intent would be for the City to allow interested, low-income persons to
acquire an ownership interest in residential real estate that could not be deprived without
due process of law and which in most cases would provide a sufficient financial interest that
would discourage the owner from reacquiring possession of the property.

Senate Bill No. 147, however, does not in its present form go far enough. The
original idea was to provide a legal mechanism by which a qualifying person could take
possession of an abandoned residential structure, make repairs as necessary to return the
same to a habitable condition, and maintain possession against the titled owner unless that
person paid the full and fair market value for the improvements made to the property. In
essence, one might compare this to acquiring title by adverse possession but doing so in a
shorter period of time. Several key points need to be made in reference to this concept:

(1)  Abandoned property

This could be defined as property that has not been inhabited for a specified period
of time or upon which taxes have not been paid for a minimum of three years, or a
combination of these and other physical characteristics of the condition of the property.

e
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(2) Due Process

A need would exist for publication, the posting of notice or in some sufficient
manner notifying the owner that unless certain repairs are made within a designated period
of time, a certain individual would be authorized to take possession and make those repairs
for which he, the titled owner, would be liable if he desired to reacquire possession.

(3)  Mechanic’s Lien

A mechanic’s lien would attach from the moment that any repairs were made in the
favor of the provider of the materials and services with or without contract and with or
without consent of the titled owner. A person could only be dispossessed of the premises
through payment of the lien and a procedure would be established by which the titled
owner could be dispossessed of title through foreclosure of the mechanic’s lien.

(4)  Abatement or Remission of Past Due Taxes

Any property acquired by definition would probably have past due taxes owing to the
County. These taxes would either be abated or in some way remitted, allowing the low
income person to pay a portion of the taxes over a period of time.

(5)  Qualifications

Acquisition would be limited to one house per family or household with that family
or person meeting certain financial guidelines established by State law or the City ordinance
adopting procedures pursuant to State authority.

The intention would be that in low income areas of a municipality, a city could offer
an alternative to demolition which leaves a vacant lot that is not likely to be in-filled with
new construction. This would allow low income persons to acquire a home, contribute
additional taxes, and prevent the erosion of the inner city where residential stability, family
life, and new residents would add to the long-term survivability and quality of City life.

While the City endorses adoption of Senate Bill No. 147, the scope of the proposed
amendment does not go far enough to test this concept. Within our City, several
organizations, most notably 20 Good Men, stand willing to make repairs on behalf of low
income persons to make the home habitable, but assurances are needed that upon making
these repairs, the person holding title cannot then step forward, evict the resident, and be
benefitted from the improvements made. It is our belief that this idea could serve as a
model for cities throughout our state to preserve older sections of their city, provide an
alternative to other forms of public housing, and take advantage of existing housing stock
without significantly impacting the rights of owners unwilling to make repairs and who
simply engage in rank speculation on properties. Cities would not be as likely to be forced
into demolition and the result could be a winning one for all parties. While we certainly
endorse Senate Bill No. 147, it is our hope that this committee will adopt these comments
and request revisions to the existing proposal to incorporate the points made in this
testimony.

3. 0—



Testimony for SB 356

I am Arris Johnson, Speaker of the Kansas Silver Haired Legislatures
I am here to speak in favor of SB 356 which would provide protection
and recovery for those who have suffered and will suffer some form of
abuse from those who hold a durable power of attorney. This bill was
passed by the Kansas Silver Haired Legislature in 1991 and again in
1992, and this body strongly feels that there is a real necaiéity for
this legislation, supporting it by a vote of 108 yeas, 1 nay and 1l
abstention. Our Silver Haired Legislature bills originate from the
ground level of gur constituency in such places as meal sites, senior
citizen meet}ngs, visits with the elderly by our legislators, etc;
You are well aware that this segment of our society is growing and now,
according to the latest census, represents approximately L50,000 who
are 60 and older in Kansas. As this population grows, so do such

problems as abuse and we feel a real necessity for protection from it.

One need only to read or listen to the media to become aware that such
abuse occurs often and we feel certain that those cases which we are
aware of are only a fraction of those which occur. The Kansas Department
on Aging tells me that they have received 14l complaints from those who

have suffered some form of abuse in the past few months.

If Kansas were to have a law which allows those who have been abused or
those who have a vested interest in such abuse (family members, relatives;
etc.) to pursue some form of recovery, we as.Silver Haired Legislators

believe it would be very helpful. We urge jour positive consideration

of this legislation,

Thank you.

=d
D=t 5.3
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Testimony
Before
Senate Judiciary Subcommittee on Civil Law
by
Kansas Department on Aging
March 15, 1993

The durable power of attorney is a valuable tool for all older
Kansans as they plan for their future financial decision making.
It is a necessary tool for families who are providing planning for
the care of an Alzheimer’s patient.

Certainly the durable power of attorney can be abused. A person
can be coerced, intimidated or forced to give another person the
durable power of attorney. The person, agent, who holds the power
of attorney can use the power granted to misuse the funds or to
steal or misappropriate the funds or property.

During fiscal year 1992, 141 complaints were filed with the Long
Term Care Ombudsman against agents of durable powers of attorney,
conservators and responsible parties. The State Long Term Care
Ombudsman states that at least 50% of the complaints related to
misuse of funds by persons controlling residents monies. Our aging
toll free line has received many calls from friends and family
members of Older Kansans who have had their home, their bank
accounts or their investments stolen or misappropriated.

SB 356 provides a civil mechanism to allow wrongs to be addressed.
Criminal statutes dealing with theft and fraud exist, as do civil
laws dealing with misuse of fiduciary duty. They are however
seldom used to prosecute property crimes against the elderly.
Older Kansans whose money or property has been stolen are not

| considered to be good witnesses due to their reluctance to

| prosecute in all 1likelihood a child or grandchild, their
incompetence, their fragility or advanced age.

|

! We request that SB 356 be amended to allow the right of action to

| the aggrieved principal plus those who will take upon the death of

| the principal under the will or by the 1laws of intestate
succession. In most cases the principal will be incompetent or at
a minimum confused and exploited and be unable to bring a cause of
action. Under SB 356 the right to bring the action would then fall
to the agent under the durable power of attorney or the very person
accused of theft.

Family members are often outraged when one member of the family
using a durable power of attorney, steals or misuses funds
belonging to their older relative. Family members would, on
occasion, go to court to try to get the money back. They have a
vested interest. We believe SB 356 should allow them a right of
action. '

| We encourage you to consider our proposed amendment and to pass SB
{ 356 as amended.
|

S
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TO: Senate Judiciary Subcommittee on Civil Law
FROM: Kansas Department on Aging
RE: SB 356

Proposed Amendment:

(b) AThe following who are aggrieved as provided in subsection (a) may bring
an action to recover actual damages or a civil penalty, in a sum set by the court
or not more than $5,000, whichever is greater:

(1) the principal

(2) any person who will take under the will of the principal

(3) any person who will take by the laws of intestate succession upon the death of
the principal.

5.



State of Ransas

COMMITTEE ASSIGNMENTS
VICE CHAIRMAN: COMMERCE
JUDICIARY

MEMBER: GOVERNMENT ORGANIZATION
TRANSPORTATION AND UTILITIES

SENATOR MIKE HARRIS
9828 HARVEST CT
WICHITA, KANSAS 67212
316.721-4968

STATE CAPITOL—136-N
TOPEKA. KANSAS 66612-1504

913-296-738S

JUDICIARY SUBCOMMITTEE ON CIVIL LAW

March 15, 1993 @ 5:05 p.m.

HB-2097 - Probate code; docket fees & length of time an absentee
is presumed dead.

Recommendation: Recommended to full committee to be placed
on consent calendar.

HB-2460 - Provisions in limited partnership agreements, not in
certificate.

Recommendation: Recommended to full committee to be placed
on consent calendar.

SB-147, SB-356, HB-2132, and HB-2315 will be discussed and
possible recommendations made at 12:30 p.m. , Thursday, March 18, 1993
in Room 254-E.

MH:mfh
Attachments: Re: SB-2097 (2)
SB-2460 (1)
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‘ March 15, 1993

1993 HB 2097

Sec. 1. The proposed amendment was provided by Robert B. Berkley, a lawyer from
Salina. His letter, which is attached, sets out his reasons for requesting the proposed
amendment.

The Judicial Council Probate Law Advisory Committee supports Mr. Berkley’s
recommendation and the office of Judicial Administration has reviewed the bill and did not
object.

Sec. 2. In 1992, the Legislature passed the Uniform Simultaneous Death Act
(K.S.A. 58-708 et. seq.). In reviewing the 1992 legislation, the Probate Law Advisory
Committee found a conflict between K.S.A. 1992 Supp. 58-712 and K.S.A. 59-2704, which is
in the article of the Probate Code entitled "Estates of Absentees."

K.S.A. 1992 Supp. 58-712(5) reads as follows:

"(5) An individual whose death is not established
under the preceding paragraphs who is absent for a
continuous period of five years, during which the
individual has not been heard from, and whose absence is
not satisfactorily explained after diligent search or inquiry,
is presumed to be dead. Such individual’s death is
presumed to have occurred at the end of the period unless
there is sufficient evidence for determining that death
occurred earlier."

K.S.A. 59-2704 reads as follows:

"An absentee shall be presumed dead for the
purposes of this act if:

(1) the absentee shall remain unheard from by those
persons most likely to hear from said absentee for a period
of not less than seven (7) years, and

(2) one or more persons who had a bona fide
motive for locating the absentee have conducted a diligent
search for the absentee in all places where said absentee’s
presence could reasonably be expected.

If no such search has been made with reference to
an absentee who has been unheard from for more than
seven (7) years and for whose estate a trustee has been .
appointed in accordance with this act, the district court may
on its own motion order the trustee to conduct such search
under the direction of the court and pay the reasonable
expenses thereof out of the estate.”

The problem before the Committee was the conflict between the five year and seven year

is the time period contained in UPC 1-107. 22 "/0(@:

b

time periods. The five year time period is con51dered to be the m 7 modern time period ?i«) 2
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LAW OFFICES

KENNEDY BERKLEY YARNEVICH & WILLIAMSON

CHARTERCO

710 UNITED BUILOING

THOMAS J. KENNEDY P, O, BOX 2567

TELEPHONE (913) 825-4674

TELECOPIER (912) 825-5936

ROBERT 8, BERKLEY SALINA, KANSAS 67402-2567
GEORGE W. YARNEVICH

TOM A, WILLIAMSON

OANIEL K. DIEDERICH Apl‘ll 23’ 1992

Senator Ben Vidricksen
State Capitol, Third Floor
Topeka, KS 66612

Dear Senator Vidricksen:

K.S.A. 59-213 provides: "The duly certified copy of any document on file
or of record in any probate proceedings in the district court of any
county of the state may be filed in the district court of any other county
of the state and when so filed shall have the same force and effect in such
other county as in the county of origin."

K.S.A. 59-104 prescribes the docket fees and court costs applicable to the
itemized proceedings listed therein and the various amounts. One of-the
items is "Final settlements or other final decrees in probate from another
county of this state" and the filing fee therefore is $10. ’

At a meeting of the Clerks' Advisory Council in Topeka, Kansas, on
September 13, 1991, their minutes reflect: "In Probate cases the filing fee
for partial transcripts should be $95 if there is no final decree. The
filing fee for a final settlement of [sic] other final decree the fee is- ' $10
according to K.S.A. 50-104 [sic]."

Often times it is necessary to file a partial transcript of a probate case
being probated in one county in the probate court of another county
because the domiciliary estate owns real estate in the second county and
the executor is in the process of selling that real estate. :

In most instances we have not had any problem of filing the partial tran-
sceript and paying a filing fee of $10. However, recently in attempting to
file a partial transcript in Lincoln County the clerk of the court notified
me of the minutes from the September 13, 1991, council meeting mentioned
above and provided me with a copy. Her request was that this estate pay
$95 for filing the partial transcript over in her county when the estate had

L2
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Senator Ben Vidricksen
April 23, 1992
Page 2

already paid a $95 fee for the probate of the estate in the county of -

origin.

I am confident the legislature intended a fee of $10 to be applicable in any
case being filed pursuant to K.S.A. 59-213.

Please refer this letter to the technical correction division of the Kansas
legislature. I think all that needs to be done to correct the matter is to
amend K.S.A. 59-104 to delete the following: "Final settlements or other
final decrees in probate from another county of this state" and insert in
lieu thereof the following: "Certified probate proceedings under K.S.A.
59-213."

Thank you kindly for your assistance.

truly,

KENNE ERKLEY YARNEVICH & WILLIAMSON

RBB/gld

o
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SUBJ: HB 2097

Legislative Information
Jor the Kansas Legislature

TO: Members, Senate Judiciary
Subcommiittee On Civil Law
FROM: Ron Smith, KBA General Counsel

Summary
KBA supports the attached
cleanup to the probate code.

BACKGROUND

HB 2097 is the Judicial Council
bill. We have no problem with it
We would like to use it for an
amendment.

Two years 2go, KBA sought leg-
islation which amended K.S.A. 59-
403 which amended the spouse
and minor children living expense
law to allow judges to make provi-
sions for sale of real as well as per-
sonal property for spousal/children
expenses while an estate is probat-
ed. This the legislature did, Chp.
166, 1991 Session laws.

The probate section of the Bar
indicates that a similar amendment
to K.S.A. 59-2287(a)(1), when
courts refuse to grant letters of
administration, should also have
been made. 59-2287(a)(1) states:

"(a) The district court, in its dis-
cretion, may refuse to grant letters
in the following cases: (1) When
the value of personal property
owned by the decedent is not

greater in amount than is allowed
by law as exempt property and the
allowance to the surviving spouse
or minor children under K.S.A. 59-
403 and amendments thereto.

fie s 3 1

We suggest the following
amendment to 59-2287(a)(1):

"(a) The district court, in its dis-
cretion, may refuse to grant letters
in the following cases: (1) When
the value of real or personal prop-
erty owned by the decedent is not
greater in amount than is allowed
by law as exempt property and the
allowance to the surviving spouse
or minor children under K.S.A. 59-
403 and amendments thereto.

This brings 59-403 and 59-
2287(2)(1) into logical conformity.

The amendment is recommend-
ed by the Probate Section of the
Bar, and the Board of Governors.

Thank you.

This legislative analysis is provid-
ed in a format easily inserted into
bill books. We hope you find this

convenient.
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SUBYJ: HB 2460

Legislative Information
for tbe Kansas Legislature

TO: Members, Senate Judiciary
Committee

FROM: Ron Smith, KBA General Counsel

SUMMARY:

The recommended changes
in this bill bring the Kansas Uni-
form Limited Partnership Act
into balance with the Uniform
Laws Commission's most recent
view on the topic.

KBA POSITION
The Board of Governors of the
KBA support this legislation.

BACKGROUND

Kansas has adopted the Revised
Uniform Limited Partnership Act.
This Act greatly shortens and sim-
plifies the Certificate of Limited
Partnership which must be filed
with the Secretary of State to form
a limited partnership.

While the certificate has been
greatly simplified, numerous provi-
sions remain in the Act to the effect
that if one wants to take advantage
of statutorily authorized provisions
you must set the provisions down
in the Certificate of Limited Partner-
ship.

Most other states which have
adopted the Revised Act have also

amended these sections to provide
that you can take advantage of the
provisions by putting them in the
certificate. The Act as presently
drafted is a trap for those who file
a certificate containing only the
minimum requirements of the Act
and put the substantive provisions
in the partnership agreement

Some of the substantive provi-
sions put in the partnership agree-
ment in all likelihood will have no
effect because the Revised Act
requires they be put in the certifi-
cate.

HB 2460 makes the appropriate
changes to those sections of the
Revised Act so that the agreement
itself contains procedure how to
handle the questions that might
arise in the partnership.

Thank you.

This legislative analysis is provid-
ed in a format easily inserted into
bill books. We hope you find this

convem'ent.
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STATE OF KANSAS

COMMITTEE ASSIGNMENTS
/ICE-CHAIR: JUDICIARY

TIM CARMODY
REPRESENTATIVE. SIXTEENTH DISTRICT
10710 W. 102ND STREET
OVERLAND PARK. KS 66214

MEMBER- APPROPRIATIONS
LABOR & INDUSTRY
KPERS STUDY COMMISSION

TOPEKA

ROOM 175-W
STATE CAPITOL
TOPEKA. KANSAS 66612-1504 HOUSE OF
(913) 296-7695 REPRESENTATIVES

MEMORANDUM

TO: Senate Judiciary Committee Members

FROM: Rep. Tim Carmody

RE: Testimony in support of HB 2315

DATE: March 15, 1993

Mr. Chairman and members of the Senate Judiciary Committee:

House Bill 2315 is a modest attempt to expand the use of payable on death
designations on certain types of property in the state of Kansas. Also
called non-probate transfers, the concept is that an owner or owners have
the opportunity to pass designated property directly to beneficiaries
without the necessity of cumbersome and time consuming probate court
determinations and without the inherent risks of unplanned disposition
that might arise from a joint tenancy situation. This bill is a scaled down
version of proposals introduced in 1991 and 1992 which attempted to
incorporate and apply the concept to all types of property (real estate,
etc.). That proposal has been under study by the Judicial Council since
1991 and | recognize that if that proposal were enacted into Kansas law
there might be a significant change in several areas of probate procedure
and real property law.

Therefore, | have introduced HB 2315 which applies only to deposit
accounts and financial institutions and motor vehicle titles. At the
present time, Kansas has narrowly drawn statutes that apply to savings
and loans, credit unions and banks which allow the owner of such an
account to designate the beneficiary to receive that account upon the
death of the owner. However, these statutes only apply in a situation
when there is one individual owner of the account. There are other
questions left unanswered in present law which HB 2315 attempts to
address.

o
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House Bill 2315 is modeled on a Colorado statute but forms of these
statutes exist in many states. In 1990 Missouri adopted a comprehensive
non-probate transfer bill that applies to all types of property and that is
the proposal that is being studied by the Judicial Council.

| attach a copy of the fiscal note on this matter which indicates there
should be no impact. A question was raised in floor debate in the House on
this bill about the effect on the Kansas Inheritance Tax and my response,
which | have since verified with the Inheritance Tax Division, is that
inheritance tax is a tax on the beneficiary or transferee of property. The
procedure allowed in HB 2315 would not result in any property or any
transfer being exempt from taxation. [ts main purpose is ease in the
transfer of title and it is not a tax mitigation statute.

In conclusion, | ask your favorable consideration of HB 2315.
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STATE OF RaNsss

DivisiION OF THE BUDGET

Room 152-E
State Capitol Building
Topeka, Kansas 66612-1504
(913) 296-2436 , .
FAX (913) 296-0231 Gloria M. Timmer

Director

Joan Finney
Governor

February 19, 1993

The Honorable Michael 0’Neal, Chairperson
Committee on Judiciary

Statehouse, Room 426-8S

Topeka, Kansas 66612

Dear Representative O’Neal:
SUBJECT: Fiscal Note for HB 2315 by Representative Carmody

In accordance with KSA 75-3715a, the following fiscal note
concerning HB 2315 is respectfully submitted to your committee.

HB 2315 concerns the nonprobate transfer of financial accounts
and motor vehicles. HB 2315 would provide for the transfer of
checking accounts, savings accounts, certificate of deposits, share
accounts, and motor vehicles to the beneficiary upon the death of
the owner. HB 2315 would not apply to financial accounts
established for partnerships, joint ventures, or business purposes.

Contracts for deposits would indicate the ownership of the
accounts, the rights at death, and the beneficiary of the accounts
for the execution of a nonprobate transfer. To execute the
nonprobate transfer of a vehicle, the registration of a motor
vehicle would indicate the beneficiary of the vehicle.

No state or local fiscal impact is anticipated upon passage of
this act.

Sincerely,

loio_ T77. J e e

Gloria M. Timmer
Director of the Budget

cc: Judi Stork, Banking



TESTIMONY ON HB 2315

AN ACT concerning nonprobate transfers;
relating to financial accounts

Presented to the
SENATE JUDICIARY SUBCOMMITTEE ON CIVIL LAW

MARCH 15, 1993

by the
KANSAS CREDIT UNION ASSOCIATION

Mr. Chairman, members of the Subcommittee:

I am Jerel Wright, Governmental Affairs Director of the Kansas
Credit Union Association. Our association enjoys the voluntary
membership of all but 3 of the 177 credit unions in Kansas.

Credit Unions currently title the ownership of member accounts
using an account agreement which establishes a joint tenancy with
rights of survivorship and not as tenants in common. A Payable on
Death (POD) account form is typically executed in conjunction with
the account to designate the beneficiaries as is authorized under
K.S.A. 17-2263 of the credit union act.

Credit unions are very familiar and comfortable with the use of POD
designations as described in HB 2315. Our interest in testifying
today is for clarification of a few of the finer points in this
bill.

First, § 19 (page 9, lines 9 through 15) establishes the financial
institution’s right to set-off or lien equal to the proportion to
which the party is entitled under § 7...or an equal share with all
parties. Under § 7 the party is entitled to the amount of their
net contribution.



We believe this creates a potential conflict with the credit union
law under K.S.A. 17-2212(a) which declares... A credit union shall
have a lien and right of setoff on the shares and on the dividends
or other earnings payable thereon for and to the extent of any
obligation of the member or other shareholder and of any dies and

fines payable by the member or other shareholder. We have
incorporated this 1lien and right of setoff into our account
agreement by stating ... Any owner may pledge any money in this

account as security on loans.
Does the language subject to any contractual provision (§ 19
(page 9, line 10), confirm the credit union’s right to setoff
and lien based on joint tenancy ?

Second, § 6 (Page 4, lines 35 through 41) indicates that ownership
rights between the parties are governed by the terms of the account
unless a controversy arises between the parties.
Does this section clearly establish that ownership rights
under sections 7 through 12 only apply when there is a
controversy ?

Third, § 5 authorizes the account owners to designate an agent.
How will this designation affect any past or future agency
designation ?

Which agent would have the right to deal with the account ?
Finally, we would like to suggest an effective date of January 1,
1994 which would allow for adjustments to the changes.

Thank you, Mr. Chairman for your time. I would be happy to respond
to questions at your direction.
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CU ACCOUNT NO. FULL NAME (last, first, middle)
SOCIAL SECURITY NO. Strect Address
City State Zip
Employer ‘ Div. or Dept.
Date of Birth Home Ph., ' Work Ph,
Il joining through a rolative: ’ employer relationship
name
5
g I hereby make application for membership in the Credit Union 1 of Kansas.
o UNDER PENALTIES OF PERJURY, | CERTIFY:
.21 (1) That the number shown on this form is my correct taxpayer identification number, and
5 | (2) That!am not subject 10 backup withholding either because | have not been notified that | am subject 1o backu
5 withholding as a result of a (aulure lo report all inlerest or dividends, or the Internal Revenue Servico has notified
,g me that | am no longer subject to backup withholding.
§ Signature Date,

ACCOUNT AGREEMENT

The Credil Union is authorized to rocognize any signature bolow in the transaction of any business for this account. .

The owners of this account agree that all money paid in on this account, with accumulations, shall bo owned by all of them and the survivors
of them as joint tanants and not as tenants in common.

Any owner may pladge any money in this account as securily on loans,

The credit union's right or authorily can only be changod or torminated by written notice to the credit union which shall not alfact transactions
already made,

The credit unlon is not obligated 1o stop payment on any chock, dralt or other monay transfer.

Account owners agres lo pay chargas for all relurned checks, drafts, or other failures of paymont or deposit, and for fees for account maintenance,
actlvity, and membership as may be fixed by the Board of Directors,

The credit union shall have no obligation 1o nolify any account owner of a garnishment,

Money cannot be withdrawn uniil collected. Any expense incurred relative to colleclion of funds may bo charged to the account,

The account owners agree 1o notify the credit union in writing of any error within 60 days.

The account owners suthorize the credit union 1o sond any information to them at their last address as shown in writing and signed by any of them,

All ltems are crodited subject fo final payment and 1o recoipt of proceeds of final payment in cash or solvenl credits by the crodit union,

The credit union may forward ilems to correspondonts and shall not be liable for nogligonce of correspondonts salected with due caro not for
lossas in transit, and each correspondent shall not bo liable excopt lor it's own nogligence. ltems and their proceeds may bo handled by any Federal
Reserve member in accordance with any common Fedoral Resorve membor usage, wilh any practice or procedure that a Foderal Reserve mombor
mey use or pormit another membor 10 use, or with any olher lawful means,

_ The aodit union may charge back, at any time prior o midnight on it's business day noxt following the day of receipt, any item drawn on the
credit unfon which is ascertained lo be drawn against insulficient funds or otherwise nol good or payablo. An ilem rocoived aler tha crodit union's
regular dally cutoff hour shall be dosmed received tho next business day.

1 consent thal any person or organization may give or receive information in the considoration of this account,

Member

Signature Date
Joint Owner

Sipgnature SSN
Joint Owner

Slgnature J— SSN
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CONTRACT FOR DESIGNATION OF BENEFICIARY
-ON A PAYABLE ON DEATH SHAREHOLDER ACCOUNT

[/We, being owner(s) of sharcholder Account No. in the

Credit Union, do hereby revoke any former Contract
for Designation of Beneficiary on Payable on Death Shareholder Account, if any, heretofore made
for the Account No. , written above and
do hereby contract with the Credit Union that any money in my/our account at the time of my/
our death shall be payable to

and » equally, hereinafter referred to as’the benefi-
ciary or beneficiaries, as the case may be. .

I/We retain the right during my/our lifetime both to withdraw funds in this account and deposit as
shareholdings, in whole or in part, as though no beneficiary had been named, and to change this
contract by designation of other or additional beneficiaries. The interest of any beneficiary or
beneficiaries shall not be interpreted to vest until my/our death. '

I/'We further agree that no change in the designation of beneficiary shall be valid unless executed
in the form and manner acceptable to the Credit Union at the time of the, change and delivered to
the Credit Union prior to my/our death. ‘Any accounts held as joint tenants with right of survivorship,
and not as tenants in common, must be signed by all owners to make a new beneficiary designation.

RKS 206.150 (Contract for POD) Rev. 2/86 Lindin USA 1347
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On my/our death the sharcholder account or any part tll?rgof. or any intcrgst thereon shall be paid
by the Credit Union to the designated beneficiary or beneficiaries. The receipt of the person so paid
shall release and discharge the Credit Union for any such payment.

[/We agree that the Credit Union may properly refer to this contract as payable on death or the
abbreviated designation P.O.D. or POD.

If more than one person signs this contract and we arc owners of an account or other moncys
described herein as joint tenants with right of survivorship and not as tcnants in common, then lh.lS
contract is not meant to destroy such relationship, but to apply after the death of the last of the said
joint owners.

Signed and dated this —______ day of , 19 ,
at m. o'clock at , Kansas,

Witness:

K.SA 17-2263



The KANSAS BANKERS ASSOCIATION
A Full Service Banking Association

March 15, 1993

To: Senate Subcommittee on Judiciary

Re: HB 2315 - Nonprobate transfers

Mr. Chairman and Members of the Subcommittee:

Thank you for the opportunity to appear before this subcommittee regarding HB 2318S.
We are generally in support of this bill, for although it may cause some confusion and extra
work for our industry at its inception, we believe that it will be beneficial in the long run.

This bill does call for some major changes in the financial account relationship and it may
take some time to iron out all the details. We have suggested two amendments which you

will find on the attached sheets. Both amendments are designed to clarify some issues of
concern to us. :

In addition, we are asking that the effective date for this bill be moved from becoming
effective at publication in the statute book, to an effective date of January 1, 1994. This
would give the financial industry and others affected by the changes, time to make

necessary preparations for the new law, such as changes in documentation and methods of
opening and paying out on accounts.

With these amendments, we would ask that you consider HB 2315 favorably for passage.

Office of Executive Vice President e 1500 Merchants National Building
Eighth and Jackson @ Topeka, Kansas 66612 e (913) 232-3444

FAX (913) 232-3484 g/
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At death of party, ownership passes to surviving parties.

— MULTIPLE-PARTY ACCOUNT WITH RIGHT OF SURVIVORSHIP AND
POD (PAY ON DEATH) DESIGNATION
{Name One Or More Beneficiaries}:

At death of last surviving party, ownership passes to POD beneficiaries and
is not part of last surviving party’s estate.

. MULTIPLE-PARTY ACCOUNT WITHOUT RIGHT OF SURVIVORSHIP
At death of party, deceased party’s ownership passes as part of deceased
party’s estate.

AGENCY (POWER OF ATTORNEY) DESIGNATION {Optional}

Agents may make account transactions for parties but have no ownership
or rights at death unless named as POD beneficiaries.
. {To Add Agency Designation To Account, Name One Or More Agents}:

{Select One And Initial}:
. AGENCY DESIGNATION SURVIVES DISABILITY OR INCAPACITY OF
' PARTIES

— . AGENCY DESIGNATION TERMINATES ON DISABILITY OR INCAPAC-

ITY OF PARTIES

(b) A contract of deposit that does not contain provisions in sub-

stantially the form provided in subsection (a) is governed by the
provisions of this act applicable to the type of account that most
nearly conforms to the depositor’s intent.

Sec. 5. (a) By a writing signed by all parties, the parties may
designate as agent of all parties on an account a person other than
a party. :

(b) Unless the terms of an agency designation provide that the
authority of the agent terminates on disability or incapacity of a
party, the agent’s authority survives disability and incapacity. The
agent may act for a disabled or incapacitated party until the authority
of the agent is terminated.

(¢) Death of the sole party or last surviving party terminates the
authority of an agent. _

Sec. 6. The provisions of sections 7 through 12 concerning ben-
eficial ownership as between parties or as between parties and ben-
eficiaries apply only to controversies between those persons and their
creditors and other successors, and do not apply to the right of those
persons to payment as determined by the terms of the account.
Sections 13 through 19 govern the liability, and set-off rights of
financial institutions that make payments pursuant to it.

Sec. 7. (a) In this section, “net contribution” of a party means
the sum of ell deposits to an account made by or for the party, less
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all payments from the account made to or for the party which have
not been paid to or applied to the use of another party and a
proportionate share of any charges deducted from the account, plus
a proportionate share of any interest or dividends earned, whether
or not included in the current balance. The term includes deposit
life insurance proceeds added to the account by reason of death of
the party whose net contribution is in question.

(b) During the lifetime of all parties, an account belongs to the
parties in proportion to the net contribution of each to the sums on
deposit, unless there is clear and convincing evidence of a different
intent. As between parties married to each other, in the absence of

proof otherwise, the net contribution of each is presumed to be an

equal amount. [

14 (JW A benefiMary in an account having a POD designation has no

. 22

15  right to sums on deposit during the lifetime of any party.
16 (@) An agent in an account with an agency designation has no
17 beneficial right to sums on deposit.
18 Sec. 8. (a) Except as otherwise provided in this section, on death
19  of a party sums on deposit in a multiple-party account belong to the
90 surviving paty or pariies. If two or more parties survive and one is
21 the surviving spousc of the decedent, the amount to which the
“decedent, immediately before death, was beneficially entitled under
93 section 7 belongs to the surviving spouse. if two or more' parties
94  survive and none is the surviving spouse of the decedent, the amount’
95 to which the decedent, immediately before death, was beneficially
96 entitled under section 7 belongs to the surviving parties in equal
97 shares, and augments the proportion to which each survivor, im-
98 mediately before the decedent’s death, was beneficially entitled un-
99  der section 7, and the right of survivorship continues between the
30 surviving parties.
31 (b) In an account with a2 POD designation:
32 (1) On death of one or two or more parties, the rights in sums
33  on deposit are governed by subsection (a)-
34 (2) On death of the sole party or the last survivor of two or more
35 parties, sums on deposit belong to the surviving beneficiary or ben-
36 eficiaries. If two or more beneficiaries survive, sums on deposit
37 belong to them in equal and undivided shares, and there is no right
38  of survivorship in the event of death of a beneficiary thereafter. If
39 no beneficiary survives, sums on deposit belong to the estate of the
40 last surviving party.
11 () Sums on deposit in a single-party account without a POD
)  designation, or in a multiple-party account that, by the terms of the
43 account, is without right of survivorship, are not affected by death

(c) If a creditor's claim attaches to one party's proportionate share of an

account, any sum remaining $
subparagraph (b) above.

hall belong to the parties as determined in

"‘1}
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- a will, executed at the same time as the instrument or subsequently.

"Sec. 23. A beneficiary designation under a written instrument
or law, that authorizes a transfer of the motor vehicle pursuant to
a written designation of beneficiaries, transfers the right to receive
the motor vehicle to the designated beneficiaries who survive, ef-
fective on death of the owner, or last to die of two or more joint
owners, if the beneficiary designation is executed and delivered in
proper form to the transferor prior to the death of the owner.

" Sec. 24. (a) A motor vehicle may be held or registered in ben-
eficiary form by including in the name in which the motor vehicle
is held or registered, a direction to transfer the motor vehicle on
death of the owner, or last to die of two or more joint owners, to
a person or persons designated by the owner or joint owners as
beneficiary.

- {b) A motor vehicle is registered in beneficiary form by showing
on the title evidencing ownership of the property, the name of the

" owner or joint owners, and the estate by which two or more owners
- hold the motor vehicle with right of survivorship, followed in sub-
- stance by the words “transfer on death to ............... (names of

‘beneficiaries).” In lieu of the words “transfer on death to” the ab- £

breviation “TOD” may be used.
- {¢) A transfer on death direction may only be placed on 2 title
evidencing ownership of property by the transferor or a person au-

.thorized by the transferor.

(d) A transfer on death direction transfers the owner's or surviving

- -q

_joint owner’s interest in the motor vehiclego The designated Den-

eficiaries who survive, effective on the owner’s or surviving joint
owner's death, if the motor vehicle is registered in beneficiary form
prior to the death of the owner or last to die of two or more joint
owners. : ' _
(e) A title evidencing ownership of a motor vehicle, that contains

"a transfer on death direction designating beneficiaries, written as

part of the name in which the motor vehicle is held or registered,
is conclusive evidence in the absence of fraud, duress or undue
influence, or evidence of clerical mistake by the transferor or its
transfer agent, that the direction was regularly made by the owner

- or joint owners and accepted by the transferor, and was not revoked

or changed prior to the death giving rise to the transfer. The trans-
feror shall have no obligation to retain the original writing, if any,
by which the owner or joint owners caused the motor vehicle to be
registered in beneficiary form, more than six months after the trans-
feror has mailed or delivered to the owner or owners, at the address

shown on the title that shows the manner in which the motor vehicle

lr

subject to existing liens and encumbrances,

smaaniy
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designation in such manner.

(e) An attorney in fact, personal custodian or conservator may
not revoke or change survivorship rights of joint owners or the
persons named in a beneficiary designation, unless the agreement,
instrument or law governing the nonprobate transfer expressly so
authorizes or the revocation or change is approved by a court. This
prﬁ)wsxon shall not prohibit the authorized withdrawal, sale, pledge
or other present transfer of the motor vehicle by an attorney in fact, s
personal custodian or a conservator notwithstanding the fact that the
effect of the transaction may be to extinguish a beneficiary’s right
to receive a transfer of the motor vehicle at the death of all owners.

() A conveyance or assignment during the owner’s lifetime of
the owner’s entire interest in the motor vehicle subject to a non-
probate transfer arrangement, with or without consideration, and the
loss or destruction of the motor vehicle, terminates rights under a
beneficiary designation and all interest of the beneficiaries in the
motor vehicle and in the proceeds from the motor vehicle or in any
payment or substitute motor vehicle received by the owner.

Sec. 27. (a) A beneficiary designation, revocation or change, un-
der a written instrument or law that authorizes a transfer of the
motor vehicle pursuant to a written designation of beneficiaries and
a beneficiary assignment of a contract right, is effective when de-
livered in proper form to the transferor or contract obligor prior to
the owner’s death, together with any instrument that the transferor
may require to be endorsed er surrendered incident to the desig-
nation, revocation or change of beneficiaries.

(b) A request to make, revoke or change a beneficiary designation
is in proper form when it complies with the requirements of the
transferor and any governing instrument, including necessary sig-
natures, witnesses, proof of execution, delivery, acceptance, regis-
tration and a surrender of any certificate or instrument evidencing
ownership of the motor vehicle. '

() When a beneficiary designation, revocation or change is sub- g
ject to acceptance by a transferor, the transferor’s acceptance of the
beneficiary designation, revocation or change relates back and is
effective when the request was received by the transferor.

Sec. 28. This act shall take effect and be in force from and after

W(

January 1, 1994.

¢’
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March 15, 1993

TO: SENATE JUDICIARY SUBCOMMITTEE ON CIVIL LAW
FROM: JEFFREY SONNICH, KANSAS-NEBRASKA LEAGUE OF SAVINGS
RE: H.B. 2315 (NON-PROBATE TRANSFERS; FINANCIAL ACCOUNTS)

Mr. Chairman. Members of the Committee. The Kansas-Nebraska
League of Savings Institutions appreciates the opportunity to '
comment on H.B. 2315 relating to nonprobate transfers of
financial accounts.

Since 1979 Kansas banks, savings and loans, and credit
unions have had the ability to contract with customers for
"payable-on-death" accounts. These P.O.D. accounts are utilized
quite extensively to ensure that deposits in excess of $100
thousand are federally insured.

Most accounts however are designated as "joint tenancy with
right of survivorship and not as tenants in common" . This type
of account allows equal access to the parties designated on the
account. Should one of the joint tenants die the financial insti-
tution is authorized to deal with the survivor, or survivors, as
sole and absolute owner, or owners of the account.

While we feel that the intent of H.B. 2315 has merit,
several areas of the bill may need clarification:

Section 5 allows an agent to be designated on an account with
authority to act on behalf of the party or parties if the party
or parties become disabled or incapacitated. If a separate
durable power of attorney is authorized under K.S.A 58-610 in the
event of incapacity and that individual is different than the
agent designated on the account which individual has control of
the account?

Sec. 18 (b) would deny protection from claims for a financial
institution if payments were made after receiving written notice
that payments should not be permitted. What specifically and in
what form should the notice be presented? Should the notice be
delivered by certified mail to ensure an identifiable paper
trail?

Sec. 12 (a) and Sec. 12 (b) state the terms " a deposit of com-
munity property" and "tenancy by the entireties". Neither is used
as a legal term under Kansas law and should be stricken from the
bl .

|2

Jeffrey Sonnich .
Vice President
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17-2263. Contracts for payment of
shareholders’ accounts to beneficiaries upon
shareholders’ deaths; rights of shareholder
during lifetime; change of beneficiary. An in-
dividual adult or minor, hereafter referred to
as the shareholder, may enter into a written
contract with any credit union located in this
state providing that the balance of the share-
holder’s account, or the balance of the share-
holder’s legal share of an account, at the time
of death of the shareholder shall be made pay-
able on the death of the shareholder to one or
more persons or, if the persons predecease the
owner, to another person or persons, hereafter
referred to as the beneficiary or beneficiaries.
If any beneficiary is a minor at the time the
account, or any portion of the account, be-
comes payable to the beneficiary and the bal-
ance, or portion of the balance, exceeds the
amount specified by K.S.A. 59-3003 and
amendments thereto, the moneys shall be pay-
able only to a conservator of the minor
beneficiary.

Transfers pursuant to this section shall not
be considered testamentary or be invalidated
due to nonconformity with the provisions of
chapter 59 of the Kansas Statutes Annotated.

Every contract authorized by this section
shall be considered to contain a right on the
part of the shareholder during the sharehold-
er’s lifetime both to withdraw funds on deposit
in the account in the manner provided in the
contract, in whole or in part, as though no
beneficiary has been named, and to change the
designation of beneficiary. The interest of the
beneficiary shall be considered not to vest until
the death of the shareholder.

No change in the designation of the bene-
ficiary shall be valid unless executed in the
form and manner prescribed by the credit
union and delivered to the credit union prior
to the death of the shareholder.

For the purposes of this section, the balance
of the shareholder’s account or the balance of
the shareholder’s legal share of an account shall
not be construed to include any portion of the
account which under the law of joint tenancy
is the property of another joint tenant of the
account upon the death of the owner.

As used in this section, “person” means any
individual, individual or corporate fiduciary or
nonprofit rehgxous or charitable organization as
defined by K.S.A. 79-4701 and amendments
thereto.

History: L. 1979, ch. 177, § 5; L. 1980,
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ch. 166, § 3; L. 1982, ch. 104, § 2; L. 1984,
ch. 51, § 3; July 1.

17-2264. Same; duties of credit union;
release and dlscharge thereof. When the
shareholder and the credit union have entered
into a contract authorized in K.S.A. 17-2263
and amendments thereto, the shareholder’s ac-
count subject to the contract or any part of or
interest on the account shall be paid by the
credit union to the shareholder or pursuant to
the shareholder’s order during the sharehold-
er’s lifetime. On the shareholder’s death, the
deposit account or any part of or interest on
the account shall be paid by the credit union
to the designated beneficiary or beneficiaries.
If any designated beneficiary is a minor at the
time the account, or any portion of the ac-
count, becomes payable to the beneficiary and
the balance, or portion of the balance, exceeds
the amount specified by K.S.A. 59-3003 and
amendments thereto, the credit union shall pay
the moneys or any interest on them only to a
conservator of the minor beneficiary. The re-
ceipt of the conservator shall release and dis-
charge the credit union for the payment.

History: L. 1979, ch. 177, § 6; L. 1984,
ch. 51, § 4; July 1.

17-2265. Fees for credit unions insured
by guarantee corporations; disposition. In ad-
dition to other fees authorized by law, the
credit union administrator shall fix and collect
appropriate fees among all state-chartered
credit unions which are insured by guarantee
corporations regulated by the administrator for
the administration of the provisions of K.S.A.
17-2250 to 17-2261, inclusive. The credit union
administrator shall remit all fees collected un-
der this section to the state treasurer. Upon
receipt thereof, the state treasurer shall deposit
the entire amount thereof in the state treasury
and shall credit the entire amount of such de-_
posit to the credit union fee fund.

Hlstory L. 1980, ch. 27, § 69; L. 1981
ch. 103, § 11; July 1.

§
17-2266. Transfer of moneys from guar-. 2
antee corporations examination fund to credit
union fee fund. On the effective date of this
act, the director of accounts and reports shall
transfer all the moneys from the guarantee cor-.
porations examination fund to the credit union
fee fund. On the effective date of this act, all
of the outstanding obligations and liabilities.of
the guarantee corporations examination fund
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be commenced tor the dissolution of such as- L
sociation in the manner provided by law.
Whenever any savings and loan asso-
ciation shall fail to give notice that it does not
maintain insurance upon its accounts apd de-
posits as required under the provisions of i
K.S.A. 17-5825 and amendments thergto, the |
savings and loan commissioner shall notify §uch i
association that a continuation of such fz}llure
will result in the revocation of its author'lty to
do business in this state. If after receipt of
such notice the association fails or refuses.to
comply, the commissioner s}.xall, after a hea.rmg
or an opportunity for a hearing has ‘been given
to such association in accordance with the pro-
visions of the Kansas administrative procedure
act, grant an extension of time in the manner
authorized by K.S.A. 17-5825 and amendment.s
thereto or revoke its authority to transact busi-
ness in this state. Thereupon, proceedings shall
be commenced for the dissoludticzlnbof Isuch as-
ociation in the manner provided by law.
) History: L. 1975, ch. 142, § 5; L. 1988,
ch. 356, § 63; July 1, 1989.

17-5828. Contracts for payment to ben-
eficiaries upon deposit account owners deaths;f
rights of owners during lifetnmg;. change o
beneficiary. Subject to the provisions of this
section and K.S.A. 17-5829 and amendments
thereto, an individual adult or minor, her'eafter
referred to as the owner, may enter into a
written contract with any savings and .loan as-
sociation located in this state providing that
the balance of the owner's deposit account, or ',
the balance of the owner’s legal share of a
deposit account, at the time of death of the
owner shall be made payable on the dez.lth of
the owner to one or more persons or, if the
persons predecease the owner, to another per-
son or persons, hereafter referred to as 'the
beneficiary or beneficiaries. If any beneficiary
is a minor at the time the account, or any
portion of the account, becomes paya.ble to the
beneficiary and the balance, or portion of the
balance, exceeds the amount specified by
K.S.A. 59-3003 and amendments thereto, the
moneys shall be payable only to a conservator
of the minor beneficiary.

Transfers pursuant to this section sha'll not
be considered testamentary or be inva}xdated
due to nonconformity with the provisions of
chapter 59 of the Kansas Statutes Afmotate'd.

Every contract authorized by this section
shall be considered to contain a rig}lt on 'the
part of the owner during the owner’s lifetime

both to withdraw funds on deposit in the ac-
count in the manner provided in the contract,
in whole or in part, as though no beneficiary
has been named, and to change the designation
of beneficiary. The interest of the beneficiary
shall be considered not to vest until the death
of the owner and, if there is a claim pursuant
to subsection (g) of K.S.A. 39-709 and amend-
ments thereto, until such claim is satisfied.

No change in the designation of the bene-
ficiary shall be valid unless executed in the
form and manner prescribed by the savings and
loan association and delivered to the savings
and loan association prior to the death of the
owner.

For the purposes of this section, the balance
of the owner’s deposit account or the balance
of the owner’s legal share of a deposit account
shall not be construed to include any portion
of the account which under the law of joint
tenancy is the property of another joint tenant
of the account upon the death of the owner.

As used in this section, “person” means any
individual, individual or corporate fiduciary or
nonprofit religious or charitable organization as
defined by K.S.A. 79-4701 and amendments
thereto.

History: L. 1979, ch. 177, § 3; L. 1980,
ch. 166, § 4; L. 1982, ch. 104, § 3; L. 1984,
ch. 51, § 5; L. 1992, ch. 150, § 5; April 30.

CASE ANNOTATIONS
3. IRA as revocable inter vivos trust subject to rights
of nonconsenting surviving spouse determined. McCarty

v. State Bank of Fredonia, 14 K.A.2d 552, 555, 795 P.2d
940 (1990).

17-5829. Same; duties of association; re-
lease and discharge thereof. When the owner
and the savings and loan association have en-
tered into a contract authorized in K.S.A. 17-
5828 and amendments thereto, the owner’s de-
posit account subject to the contract or any
part of or interest on the account shall be paid
by the savings and loan association to the
owner or pursuant to the owner’s order during
the owner’s lifetime. On the owner’s death,
the deposit account or any part of or interest
on the account may be paid by the savings and
loan association to the secretary of social and
rehabilitation services for a claim pursuant to
subsection (g) of K.S.A. 39-709 and amend-
ments thereto or, if there is no such claim or
if any portion of the account remains after such
claim is satisfied, to the designated beneficiary
or beneficiaries. If any designated beneficiary
is a minor at the time the account, or any
portion of the account, becomes payable to the

beneficiary and the balance, or portion of theX)
balance, exceeds the amount specified by
K.S.A. 59-3003 and amendments thereto, thew
savings and loan association shall pay the mon-
€ys or any interest on them only to a conser-
vator of the minor beneficiary. The receipt of
the conservator shall release and discharge the
savings and loan association for the payment.
History: L. 1979, ch. 177, § 4; L. 1984,
ch. 51, § 6; L. 1992, ch. 150, § 6; April 30.

17-5830. Trust powers; generally. The
commissioner is authorized and empowered to
grant by special permit to any savings and loan
association organized under the laws of this
state whose principal office is located in the
state of Kansas, the right to act as trustee,
corporate agent or in any other fiduciary ca-
pacity in which trust companies and banks in-
corporated under the laws of Kansas are
permitted to act. The commissioner may ap-
prove and issue a special permit to such state
savings and loan association to act in one or
more of such fiduciary capacities. Any state
savings and loan association having been
granted trust authority by the commissioner
may add “and trust company” to its corporate
name. Such trust powers shall be subject to
the following:

(@) The association exercising any or all of

€ powers enumerated in this section shall
segregate all assets held in any fiduciary ca-
pacity from general assets of the association,
and shall keep a separate set of books and
records showing in proper detail all transac-
tions engaged in under authority of this sec-
tion. Such books and records shall be open to
the inspection of, and subject to the supervi-
sion of, the commissioner; .

(b) the Kansas bank commissioner, may
have access to examination reports made by
the savings and loan commissioner insofar as
such reports relate to the trust department of
such association but nothing in this section
shall be construed as authorizing such state
banking authority to examine the books, re-
cords and assets of such associations;

(¢) no association shall receive in its trust
department deposits of current funds subject
to check or the deposit of checks, drafts, bills
of exchange, or other items for collection or
exchange purposes. Funds deposited or held
in trust by the association awaiting investment
shall be carried in a separate account and shall
not be used by the association in the conduct
of its business unless it shall first set aside in
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ACCOUNTING AND DISTRIBUTION 59-1508

the legal representative of the decedent and
shall constitute a full discharge and release
from any further claim for such payment to
the same extent as if such payment had
‘been made to an executor or administrator
of the decedent’s estate.

(b) The provisions of subsection (a)
hereof shall apply only if an affidavit has
been made and filed with the appropriate
. governmental office or private company re-
‘sponsible for the benefit by the surviving
-spouse or other relative by whom or on
‘whose behalf request for payment is made
‘and such affidavit shows (1) the date- of
' death of the deceased, (2) the relationship of
“the affiant to the deceased, (3) that no exec-

tor or administrator for the deceased has
'fgfxaliﬁed or been appointed, and (4) that, to
the affiant’s knowledge, there exists at the

me of the filing of such affidavit, no rela-
tive of a closer degree of kindred to the
déceased than the affiant.
istory: L. 1967, ch. 322, § 1; L. 1979,
179, § 1; July 1.

. Payment of certain
dneys on deposit to certain relatives; dis-
arge and release; affidavit. When a resi-

t of the state dies, testate or intestate, if
total assets of the estate of the decedent

;do not exceed the sum of ten thousand dol-
(Iirs. in value, the surviving spouse of the
ecedent, if entitled by will or by intestate
cession to moneys on deposit in the ac-
thunt of the decedent in any bank, trust
Ompany, savings and loan association or
dit union located in this state, shall be
gid, without having been granted letters
testamentary or letters of administration,
e:moneys on deposit, not in excess of one

‘ ousand dollars, upon furnishing the bank,
st company, savings and loan association
bricredit union with an affidavit showing
.entitlement of the spouse to receive the
Jponeys. Payment of the moneys to the
Jpouse shall be deemed to be a payment to
41 ‘l,egal representative of the decedent and
I&.receipt of the spouse shall constitute a

3 l[f:discharge and release from any further
Claim for such payment to the same extent
f_the payment had been made to an
gXeutor or administrator of the decedent’s
gstate. The affidavit required to be fur-
ished under the provisions of this section

¥hill be i
ili be in form and contents substantially
Allows:

State of Kansas
ss.

County of

(1) On
(decedent)died —_________(testate or intestate) at
—  (location), leaving an estate not exceed-
ing $10,000 in value.
(2) The undersigned is the surviving Spouse of
(decedent) and is entitled by
(decedent’s will or by succession) to
anymoneyof ____ _ (decedent) deposited
in__________ (specify bank, trust company, sav-
ings and loan association or credit union).
(3) Thereis ondepositwith_—________ (spec-
ify bank, trust company, savings and loan association or
credit union and, if applicable, specify branch) the sum
of$ ___  inAccountNo._______ inthe
nameof _________  {(decedent).
The undersigned requests that . (such
sum or specify amount not exceeding $1,000) be paid to
the undersigned, without procurement of letters
— —_ (testamentary or of administration).
(4) The undersigned has not, nor has anyone on be-
half of the undersigned, withdrawn or received any
funds on deposit in this account, except the sum of
. {if applicable). .
(Jurat) i (Signature)

History: L. 1980, ch. 166, § 7; July 1.

59-1508. Unclaimed money. If any
part of the money on hand has not been paid
over because the person entitled thereto
cannot be found or refuses to accept the
same, or for any other good and sufficient
reason, the district court may order the ex-
ecutor or administrator to pay the same to
the county treasurer for the same disposi-
tion as is provided by K.S.A. 20-2801 for
moneys received from forfeitures, except
that if the person to whom said sum is or-
dered to be paid refuses to accept the same
when it is tendered such person by the
executor or administrator, the court may,
either before or after the sum has been
deposited, order the same to be paid and
distributed to those who would be entitled
thereto had the refusing legatee or distribu-
tee not been entitled to it.

Upon application to the district court
within ten (10) years after such deposit, and
upon notice to the county attorney and the
county treasurer, the court may order the
county treasurer to pay the same to the
person entitled thereto. No interest shall be
allowed or paid thereon, and if the deposit
is not claimed within such time no recovery
thereof can be had.

History: L. 1939, ch. 180, § 119; L. 1973,
ch. 106, § 14; L. 1976, ch. 242, § 18; Jan. 10,
1977.

being duly swom, says:
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Bank DEPOsITS AND COLLECTIONS

834.4-405

stale check, the bank cannot be held liable tor wrongtul
dishonor. Although certified checks are excluded trom
this section, it would seem that a bank could certify a
stale check if it could pay it. The greatest exposure for a
bank which pays a stale check is the “good faith”
language appearing at the end of this section. Several
judicial decisions virtually equate “good faith” (which
should mean subjective “honesty in fact” under 84-1-
201(19)) with ordinary care. In these cases, a bank may
be liable to its customer if it pays a very stale check
without making some inquiry. See, e.g., Advanced
Alloys, Inc. v. Sergeant Steel Corp., 12 U.C.C. Rep.
1173 (N.Y. Sup. Ct. 1973); Charles Ragusa & Son v.
Community State Bank, 360 So.2d 231 (La. App. 1978).
These cases seem to tly in the face of the subjective
“good faith” test imposed by this section.
Statutory Reference:

Former K.S.A. 52-1703a.
Research and Practice Aids:

Banks and Bankinge=139 et seq.

C.J.S. Banks and Bankng § 342 et seq.

Vernon's Kansas U.C.C.—Howe & Navin, 84-4-404.

Duty of bank to honor checks generally. 10 Am. Jur.
2d, Banks § 267 et seq.

84-4.405. Death or incompetence of
customer. (1) A payor or collecting bank’s
authority to accept, pay or collect an item or
to account for proceeds of its collection if
otherwise effective is not rendered ineffec-
tive by incompetence of a customer of ei-
ther bank existing at the time the item is
issued or its collection is undertaken if the
bank does not know of an adjudication of
incompetence. Neither death nor incompe-
tence of a customer revokes such authority
to accept, pay, collect or account until the
bank knows of the fact of death or of an
adjudication of incompetence and has rea-
sonable opportunity to act on it.

(2) Even with knowledge a bank may for
ten days after the date of death pay or certify
checks drawn on or prior to that date unless
ordered to stop payment by a person claim-
ing an interest in the account.

History: L. 1965, ch. 364, § 231; Jan. 1,
1966.

OFFICIAL UCC COMMENT

Prior Uniform Statutory Provision: ¥

None.
Purposes:

1. This section is new. although similar statutory
:‘r':\'n.ums are in existence in seven states.
L3 Subsection (1) follows existing decisions which
:‘”ltl that a drawee (payor) bank is not liable for the
;)r-‘l;"mcnt of a check betore it has notice of the death or
o t;‘"fp't’tlence ot the. drawer. The justice and necessity
“hwi\ ;I" el are obvious. A check is an order to pay
it ‘F hank must obey under'penalty of possible
L or dishonor. Further, with the tremendous

me of items handled any rule which required

banks to verify the continued lite and competency of
drawers would be completely unworkable.

One or both of these same reasons apply to other
phases of the bank collection and payment process and
the rule is made wide enough to apply to these other
phases. It applies to all kinds of “items™; to “custom-
ers” who own items as well as “customers” who draw
or make them; to the function of collecting items as

- well as the function of accepting or paying them; to the

carrying out of instructions to account for proceeds
even though these may involve transfers to third par-
ties; to depositary and intermediary banks as well as
payor banks; and to incompetency existing at the time
of the issuance of an item or the commencement of the
collection or payment process as well as to incompe-
tency occurring thereafter. Further, the requirement of
actual knowledge makes inapplicable the rule of some
cases that an adjudication of incompetency is con-
structive notice to all the world because obviously it is
as impossible for banks to keep posted on such adjudi-
cations (in the absence of actual knowledge) as it is to
keep posted as to death of immediate or remote cus-
tomers.

3. Subsection (2) provides a limited period after
death during which a bank may continue to pay checks
(as distinguished from other items) even though it has
notice. The purpose of the provision, as of the existing
statutes, it to permit holders of checks drawn and
issued shortly before death to cash them without the
necessity of filing a claim in probate. The justitication
is that such checks normally are given in immediate
payment of an obligation, that there is almost never any
reason why they should not be paid, and that filing in
probate is a useless formality, burdensome to the
holder, the executor, the court and the bank.

This section does not prevent an executor or admin-
istrator from recovering the payment from the holder of
the check. It is not intended to affect the validity of any
gift causa mortis or other transfer in contemplation of
death, but merely to relieve the bank of liability for the
payment.

4. Any surviving relative, creditor or other person
who claims an interest in the account may give a
direction to the bank not to pay checks, or not to pay a
particular check. Such notice has the same effect as a
direction to stop payment. The bank has no responsi-
bility to determine the validity of the claim or even
whether it is “colorable.” But obviously anvone who
has an interest in the estate, including the person
named as executor in a will, even if the will has not yet
been admitted to probate, is entitled to claim an inter-
est in the account.

Definitional Cross References:
“Accept.” Section 3~410.
“Bank.” Section 1-201.
“Certity.” Section 3-411.
“Check.” Section 3-104.
“Customer.” Section 4-104.
“Depositary bank.” Section 4-105.
“Item.” Section 4-104.
“Payor bank.” Section 4-105.

KANSAS COMMENT 1983
Subsection (1) provides an important variation of the
rule in 84-4-401 that a bank may charge its customer’s
account for items which are “properly payable.” Under
this subsection, the drawee bank’s authority to pay an
item is not rendered inetfective until the bank has
actual knowledge of “the fact of death or of an adjudi-
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84.4.406

UNIFORM COMMERCIAL CODE

cation of incompetence and has reasonable opportunity
to act on it.” In order to protect both the personal
representative and the creditors of the deceuased
drawer, subsection (2) provides that the bank may
continue to pay checks for ten davs after death, even
with knowledge, “unless ordered to stop payment by a
person claiming an interest in the account.” Such an
order could presumably include a telephone call. The
drafters have attempted to strike a balance between the
right of creditors to avoid filing claims in probate and
the right of estate beneficiaries and creditors to protect
the assets of the estate by ordering the bank to freeze
the account upon death. Subsection (2) is an exception
to the general rule of 84-14-403 that only the bank's
customer can stop pavment,

Most of the cases construing this section have held
that the drawee bank can take advantage of the ten-day
rule as creditor of the deceased drawer., In re Schenck's
Estate, 63 Misc. 2d 721, 313 N.Y.S.2d 277 (1970); Cirar
v. Bunk of Hartshorne. 567 P.2d Y6 {Okla. 1977); contra:
Joseph v. United of America Bank, 266 \.E.2d 438 (1.
App. 1970%. This case law suggests that a bank could
exercise setoff against the deceased customer’s account
if it acted within ten days after death and before re-
ceiving a stop order, by way of analogy to post-death
payment of checks under this section.

A related section of the Federal Bankruptey Code
provides that a drawee bank can pav checks to third
parties even after the drawer's filing of bankruptey, so
Jong as the payment occurs before the bank has actual
knowledge of the filing. 11 U.S.C. § 542(c). Like the
ten-day rule in this section, the bankruptcy provision is
an exception to the general rule of 84-4-303 that the
account is frozen upon the occurrence of a cataclysmic
legal event affecting the drawer and his account,
Statutory References:

Former K.S.A. 9-1202, 9-1203.

Research and Practice Aids:

Banks and Bankinge=139, 156.

C.J.S. Banks and Banking §§ 217, 344.

Vernon's Kansas U.C.C.—Howe & Navin, 84-4-405,

Effect of death or incompetency of drawer. 10 Am.
Jur. 2d, Banks §§ 559, 561. 648.

Law Review and Bar Journal References:

“Commercial Transactions Under the New Bank-
ruptey Act,” Paul B. Rasor, 48 ].B.A.K. 199, 204 (1979).

84-4.406. Customer’s duty to discover
and report unauthorized signature or alter-
ation. (1) When a bank sends to its customer
a statement of account accompanied by
items paid in good faith in support of the
debit entries or holds the statement and
items pursuant to a request or instructions
of its customer or otherwise in a reasonable
manner makes the statement and items
available to the customer, the customer
must exercise reasonable care and prompt-
ness to examine the statement and items to
discover his unauthorized signature or any
alteration on an item and must notify the
bank promptly after discovery thereof,

(2) If the bank establishes that the cus-
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tomer failed with respect to an
comply with the duties imposed on .
customer by subsection (1) the customer jy
precluded from asserting against the |,k

(a) his unauthorized signatur
teration on the item if the bank
lishes that it suffered a loss
such failure; and

(b) an unauthorized signature or alter-
ation by the same wrongdoer on any other
item paid in good faith by the bank after the
first item and statement was available to th,.
customer for a reasonable period not ex-
ceeding fourteen calendar days and before
the bank receives notification from the cus-
tomer of any such unauthorized signature or
alteration.

(3) The preclusion under subsection (2)
does not apply if the customer establishes
lack of ordinary care on the part of the bank
in paying the item(s).

(4) Without regard to care or lack of care
of either the customer or the bank a cus.
tomer who does not within one vear from
the time the statement and items ‘are made
available to the customer (subsection (1)»
discover and report his unauthorized signa-
ture or any alteration on the face or back of
the item or does not within three years from
that time discover and report any unautho-
rized indorsement is precluded from assert-
ing against the bank such unauthorized sig-
nature or indorsement or such alteration.

(5) Ifunder this section a pavor bank has
a valid defense against a claim of a customer
upon or resulting from payment of an item
and waives or fails upon request to assert
the defense the bank may not assert against
any collecting bank or other prior party
presenting or transferring the item a claim
based upon the unauthorized signature or

alteration giving rise to the customer's
claim.

History:
1966.

item
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L. 1965, ch. 564, § 232; Jan. 1,
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Prior Uniform Statutory Provision:

None.

Purposes:

1. This section is new to Uniform Laws. It is to
replace statutes in forty jurisdictions dealing with the
general subject of a depositor's duty to discover and
report forgeries and alterations. In these statutes there
is substantial variation in rules prescribed as to the
following matters: application of the statute to unau-
thorized signatures, raised checks or altered checks;
inclusion of special provisions with respect to fictitious
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By LEO E. EICKHOFF, JR.

NONPROBATE TRANSFERS LAW

New law provides procedures for beneficiary deeds and TOD
registration of securities and brokerage accounts. It also
makes certain rules that are applicable to wills, such as
antilapse and revocation by marriage dissolution, applicable to
nonprobate transfers. It contains all the provisions of the
newly recommended Uniform TOD Security Registration Act.

THE NONPROBATE TRANSFERS
LAW was a part of the omnibus probate
and trust law legislation passed by the
General Assembly last year. It is sec-
tions 17 to 43 of House Bill No. 145,
introduced by Representative Christo-
pher Graham of Jefferson City, Mis-
souri. It was originally introduced in the
Senate by Senator Harold L. Caskey of
Butler, Missouri as Senate Bill No. 28
and was added as an amendment to 1B
No. 145 during the session.!

The Missouri Nonprobate Transfers
Law was signed into law by Governor
John Ashcroft on July 13, 1989, and be-
came elfective for new beneficiary des-
ignations made on and after August 28,
1989. The rules apply to all previously
executed nonprobate transfer benefici-
ary designations within the scope of the
law on January 1, 1990. It will form the
basis for a new chapter 461 in the Re-
vised Statutes as sections 461.003 to
461.081, RSMo Supp. 1989.

The legislature in 1983, as part of the
trust law revision, enacted section
456.231, RSMo 1986, which confirmed
the nontestamentary character of pro-
visions in certain written instruments
providing for the disposition of property
alter the death of the contracting party
or property owner. This section was es-
sentially Part 2 of Article VI

Uniform Probate Code. It was conlfir-
mational in nature of court opinions like
Kansas City Life Ins. Co. v. Rainey, 182
S.W.2d 624 (Mo 1944) which held that
if the provision was part of an ellectively
executed contract, it did not have to
satisfy the execution requirements of a
will or be probated.

The problem with the Missouri stat-
ute and the Uniform Law provision was,

ABOUT THE AUTIIOR. Mr. Eickhoff is
General Attorney, Missouri Division.
Southwestern Bell Telephone Company and
is a graduate of Missouri University-Colum-
bia. He currently serves as a vice chaivman,
Probate and Trust Committee of The Mis-
souri Bar, He was chairman of the Sulicom-
mittee on Nonprobate Transfers.
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that while the law made clear that a
person could make a valid nonprobate

transfer, it did not state how it was to’

be done or what rules would apply when
various contingencies arose.

NEW LAW PROVIDES RULES FOR
TRANSFER ON DEATH DIREC-
TIONS. The new law includes the gen-
eral section 456.231, as section 461.017
and provides the formalities and rules
for executing a good transfer on death
direction in deeds, security certificates
and certain other instruments and plans.
It also provides rules that govern rev-
ocalion, beneficiary survivorship, sub-
stitute takers, change of circumstances,
rights of afterborn children, creditor
rights, third party transferor protection
and probate division jurisdiction to han-
dle questions. ‘

Article VI of the Uniform Probate
Code also was revised this year by the
NCCUSL and rearranged into three
parts, entitled in its free standing form
as the Uniform Nonprobate Transfers
On Death Act.® The general provision,
Part 2, becomes Part 1. The multiple
party accounts law, Part 1 becomes Part
2, and gets a name change to the Uni-
form Multiple Persons Accounts Act. A
new Part 3 is named the Uniform TOD
Security Registration Act. The Uniform
Law docs not yet contain the general
wills rules contained in the Missouri law.
These are being considered as part of a
revision of the entire Uniform Probate
Code and it is envisioned that such rules
will expressly state their applicability to
both testamentary and nontestamentary
transfers.

LAW DOES NOT APPLY TO LIFE
INSURANCE OR BANK AC-
COUNTS. The law does not apply to
life or accidental death insurance. The
will rules, such as dissolution of mar-
riage, will not revoke beneficiary des-
ignations lor life insurance. If children
are named beneficiaries, the descend-
ants of a deceased child will normally
not take the share of their deceased par-

ent. Also, alterborn or after-adopted
children normally will not reccive a
share of life insurance proceeds under
standard beneficiary designation forms
that are in general use.

Attorneys in divorce proceedings
should encourage their clients o exe-
cute new lile insurance bencliciary des-
ignations aflter dissolution of marriage,
so that the decedent's intentions are
confirmed and made clear. Group and
term life insurance is often neglected in
marriage dissolution proccedings be-
cause it docs not constitute marital
property. Ilowever, much unhappiness
is suffered when an insured has remar-
ried, maybe has children from the sce-
ond marriage, and all the lile insurance
is paid to a spouse from whom the de-
cedent was divorced many years before.
Forms providing for antilapse substitute
distribution to lineal descendants per
stirpes and to provide for the contin-
gency of an alterborn child are generally
available from insurance companies on
request.

The law also will not normally apply
to checking and savings accounts in
banks, savings and loan companies and
credit unions. POD accounts may be
established under section 362.471,
RSMo, with banks and section 369. 186,
RSMo, for savings and loan companies.
Credit unions have no POD statute but
under section 461.072 of the new law
they and other financial institutions may
expressly adopt the NPTL as part of their
deposit agreements.

Finally, the law does not apply to mo-
tor vehicle titles issucd by the Depart-
ment of Revenue. TOD registration of
motor vehicle and watercraft ownership
is provided in sections 301.681 and
306.461, RSMo, under a law passed in
1987.

While the law generally does not ap-
ply to life insurance, POD bank ac-
counts or TOD motor vehicle titles,
there are some provisions that do apply.
Section 461.072, RSMo Supp. 1989,
should be read very carefully to see what
does and docs not apply. For example,

section 461.051, respecting revocation
by marriage dissolution, applies to POD
financial accounts but not to life insur-
ance or TOD automobile titles. Section
461.071, respecting creditors rights, ap-
plies to everything but life insurance,
including distributions [rom inter vivos
living trusts.

The breadth of this law is great. The
exceptions may invoke a little discom-
fort, but they appear to try to make rea-
sondble accommodation to a variety of
properly forms and to different indus-
tries that have developed different ways
of doing business. As various inslitu-
tions gain a better understanding of the
law, it may be expected that some
change will be made in the law's appli-
cation.

There is very little literature in this
new and developing area of the Jaw.
What exists is generally collected in a
list in Volume 11 beginning on page 11-
45 of the Guardian and Trust Law CLE
Deskbook, published by The Missouri
Bar in 1985. While there are a number
of general articles, like John 1. Lang-
bein’s “The Nonprobate Revolution,”
97 Harvard Law Review 1108 (1984);
Richard V. Wellinan's “TOD Securities
Registration: A New Title Form,” 21 Ga.
L. Rev. 789, 1987; and William F.
McGovern, Jr.’s “The Payable on Death
Account and Other Will Substitutes,”
67 Northwestern U.L. Rev. 7 (1972), ex-
cept for chapter 11, Nonprobate Trans-
fer on Death Agreements, in The Mis-
souri Bar CLE Deskbook, Guardianship
and Trust Law, there are no “how to do
it” articles or forms.

My original Journal article “Transfer
On Death Directions,” 40 J. Mo. Bar
93 (1984), was somewhat naive in as-
suming that with passage of the general
confirmation statute, section 456.231,
in 1983, everybody would know what
to do as a matter of course and why.
Moreover, the digest and legal encyclo-
pedia publishers and periodical index-
ers don’t seem to have a goud idea as
to how to classify this subject either.
The collected articles are scattered over

banks and banking, exccutors and ad-
ministrators, estate planning, joint ten-
ancy, life insurance, probate, trusts and
trustees, and wills. Hopelully a consen-
sus will develop and the cases and ar-
ticles dealing with nontestamentary
transfers and will substitutes generally
will find a suitable home in the near
future. Even good altorncys nced a
starting point for research into the com-
plexities of human action involving the
passing of property on lo luture gen-
erations at death.

For the time being this article is all
that will be available to you. A revision
of chapter 11 of the Deskbook will he
available early in 1990 and will include
arevision in the forms oflered and other
suggestions 1 have reccived since the
CLE seminar was prescnted this past
summer.

PROBLEMS WITH JOINT TEN-
ANCY. We may have beat this subject
to death. However, it scems necessary
to review where we werc o understand
how we got here and why. The Missouri
Bar has long cautioned apninst using joint
tenancy to make gilts at death. The Mis-
souri Bar is not recommending use of
the will substitutes offercd in the Non-
probate Transfers Law. A will or com-
prehiensive trust, where all of the de-
cedent’s assets are marshaled together
and distributed in an orderly manner,
still seems to be the best procedure for
making gifts at death. 1t is mind boy-
gling to contemplate how any thought-
ful estate plan could be kept on track
with all the property being subject to
separate beneliciary designations.
Nevertheless, a TOD direction or ben-
eliciary designation is much better than
subjecting the property during the owan-
er’s lifetime to a joint tenancy with rights
of survivorship.

The problems associnted with joint
tenancy are bound up in the fact that to
make a gift at death, present property
rights are transferred to the at death
recipient. Properly consists of a whole
bundle of rights and also ubligations. By
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mg a nominal joint tenant a present
property inlcrest, we then need that
tenant’s consent to effect lifetime trans-
actions. Except for bank accounts, where
we can draw all the money out and start
over with a new account, we can't change
the joint tenant without the joint ten-
ant’s signature on deeds and stock cer-
tificates and we may need the signature
ol the spouse of the joint tenant to ellect
real estate conveyances.

If the nominal joint tenant has judg-
ment credilors, the case of Remax of
Blue Springs v. Vajda & Co., Inc., 708
5.W.2d 804 (Mo. App. 1986) has taught
us that the nominal joint tenant’s cred-
ilors may exccute on the joint tenant’s
interest in the properly, break up and
partition out the joint tenant’s share of
the property and cause a sale of the true
owner's property. Moreover, by making
our benelficiaries present property own-
crs, we subject them to comply with city
ordinances and other laws applicable to
property owners. These laws subject the
beneficiary to the risk of liability as a
property owner for property supervi-
sion and management in situations in
which the beneficiary has no practical
means of controlling.

Tax consecquences are also potentially
nndesirable. The transaction making the
transfer may be a taxable gift or at least
require a gift tax return. The beneficiary
may lose a stepped up basis in part of
the property at the owner’s death and
the real owner or owner’s personal rep-
resentative may lose the opportunity to
take full advantage of the lifetime ex-
emption of $125,000 for the sale of a
personal residence.

The investinent community has shown
us that this bundle of property rights
that an owner acquires may be scgre-
pated and dealt with separately. They
strip out the dividends and the appre-
viation in stock ownership from the un-
derlying value of the stock. Interest
payments arc stripped out of treasury
instruments and we suddenly have zero
~upon bounds.

Jne of the rights a property owner

gets when property is acquired is the
right to designate who will get posses-
sion and the right to use the property
after the death of the current owner.
The Nonprobate Transfers Law strips
out this single right to give the property
away at death, from all other rights of
the owner, and deals only with that right.
Consequently, during lifetime, the cur-
rent owner retains all rights in the prop-
erty and the beneficiary gets nothing.
The consent, signature or other involve-
ment of the beneficiary is never re-
quired. The owner may sell the prop-
erty, mortgage it, convey an easement
over it, revoke or change the benefici-
ary designations; and the beneficiary
never has to be consulted.

The beneficiary’s rights only begin at
the owner's death and the beneficiary
gets only what the owner has left at
death. If the property has been sold or
was destroyed, the beneficiary gets
nothing. If it has been partially encum-
bered, the beneficiary gets the property
subject to all liens and encumbrances
to which the owner was subject during
lifetime. The Nonprobate Transfers Law
is therefore a true will substitute. It is
always revocable and only becomes op-
erative at the owner's death.

Recognizing that people of modest
means were using the joint tenancy form
of ownership for property management
during periods of possible disability in
old age and to make a gilt at death, and
that unuecessary problems were being
caused by these arrangements, the Bar
dealt with these situations in two ways.
The Durable Power of Attorney Law
and Adult Personal Custodian Law were
written to replace the property man-
agement {unction of a joint tenancy ar-
rangement. The Nonprobate Transfers
Law was written to provide a way to
make an at death gift of various forms
of property other than by survivorship
from a joint tenancy.

BENEFICIARY DEED. A gift of real
property at death by deed was pre-
vented by the requirement that a pres-
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ent interest in property be conveyed
during lifetime and that the deed be
dclivered, otherwise it was testamen-
tary.? An alternative of conveying lo
oneself a lile estate reserving the power
of sale and conveying the remainder to
the beneficiaries has proved trouble-
some. Unless very carefully drawn,
these deeds cannot be revoked and re-
made without a legitimate bona fide sale.
Even with a sale, a court may hold that
the proceeds are held on constructive
trust for the remaindermen if not fully
consumed by the life tenant belore
death. If the devisees under the dece-
dent’s will are diflerent from the re-
maindermen in the conveyance, liliga-
tion ensues.

The new law simply eliminates the
traditional rules that a deed, to be el
fective and not testamentary, must con-
vey a present interest. A deed is now
good that names grantee beneficiarics
and the estates by which the benefici-
aries will take their interest in the prop-
erty and that states that the deed is not
elfective until the owner’s death or the
death of the last to die of two or more
joint owners. Persons holding property
as tenants in common should execule
scparate beneficiary deeds to convey
their individual interest in the property
to a person at death.

The law requires that a beneficiary
deed must be signed and acknowledged
by the grantors and be recorded before
their death. It does not have to be de-
livered to the grantee beneficiaries or
someone acting in their behall. During
the grantors’ lifetimes, a beneliciary
deed is fully revocable unless expressly
made irrevocable. A beneficiary deed

may be revoked by an instrument of

revocation and is revoked in whole or
in part by a conveyance of the property
during the grantors’ lifetime or by a sub-
sequently executed beneficiary deed.
The last deed on record controls. If the
estates of the grantee beneficiaries are
not stated, the bLeneficiaries will take
their interest in the property as tenants
in common.

The will rules in the law apply to ben-
eficiary deeds, such as the requirement
for survivorship by 120 hours, lineal de-
scendant substitution, revocation by
marriage dissolution, and protection for
afterborn children. Affidavits concern-
ing these facts may be necessary to clear
title, similar to what must be done to
render a good opinion on a reul estate
title where there has been no admin-
istration of a decedent’s estate. "The law
does not specify the form of a benehi-
ciary deed.

The grantee beneficiary scetion may
show the percentage shares they are to
receive in the properly and the estates
which the grantee bencficiaries will take
in the property. The nonprobate trans-
{er rules in section 461.062, RSMo Supp.
1989, do not automatically apply to ben-
eficiary deeds. If you want a gill over
to other beneficiaries where the bene-
ficiary does not survive and has no sur-
viving lineal descendant substitutes, you
will need to write into your conveyance
language similar to section 461.062
(11)(c), RSMo Supp. 1989. Other rules
in section 461.062 may be desirable.
Also, it will be helpful to those review-
ing an abstract on the property il. alter
the name of the grantee bencficimy, you
will state how the grantee is related to
the grantor, e.g., spouse, son, daugh-
ter, father, mother, brother, sisler or
friend, ete.

If you write your own conveyvance,
you will probably want to use the words
“Grant and Assign, Convey and Con-
firm” for the granting clausc.5 A grant,
bargain and sell granting clause would
imply that warrantics are given. It
should also probably be made clear that
the conveyance is made as a gilt and
without consideration. No warrauties are
necessary as the granlee heneliciaries
merely stand in as substitules for the
grantor and are subject to all the jm-
pediments of the grantor’s title. They
cannot be purchasers for value without
knowledge.

Ifaregular printed deed form is used,
the following sentence should be in-
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aded: “This is a beneliciary deed ex-
ccuted pursuant to section 461.025,
RSMo Supp. 1989, and is not to take
clfect until grantor’s death or the last to
die of two or more joint grantors.” Until
we can propose an amendment to sec-
tion 59.330, RSMo, you will also have
to provide the address of one of the
grantee beneliciaries. A certificate of
value under local law, as in St. Louis
County, should not be necessary as there
is no change in ownership when the
heneficiary deed is filed.

For each type of will substitute in the
nonprobate transfers law, certain exe-
cution requircments are set out that take
the place of the formalities of executing
a will. These are not just provisions de-
signed to protect third party translerors
but are the statute’s requirements to be
fulfilled to insure that the decision to
make the gift is thoughtfully made and
to impress on the donor that it is a final
and binding decision unless revoked. An
cxecuted and acknowledged beneficiary
deed that is found alter death in a dresser
drawer or a safety deposit box will not
he given elffect unless recorded belore
death.

TOD SECURITY REGISTRATION.
Securities and brokerage accounts may
he registered in beneficiary form. This
is done by stating the owner’s name fol-
lowed by the words “transfer on death”
or the abbreviation “TOD” and the naune
of the bencliciary or beneficiaries.®
For securities, the stock power on the
back of the certificate is simply filled
out and assigned as you want the reg-
istration to appear, i.e., “JOIN AND
MARY JONES TEN ENT TOD JOHN
JONES JR.” The abbreviation "LDPS”
may be added following the benefici-
ary's name John Jones, Jr. to make clear
that lineal descendant substitution is re-
quired. If two beneliciaries are named,
percentage interests may be indicated
by placing a number in front of their
names. The numbers ought to add up
‘0 100% but it doesn’t matter. The ben-
‘ciarics will share in the securities in

accordance with the ratio that the num-
bers bear to each other. “JOIHN JONES
TOD 60 JOIIN JONES JR LDPS and
40 MARY JONES LDPS” is a registra-
tion providing for a 60/40 split. The
numbers represent percentages and not
shares of stock.

The stock power does not require wit-
nesses but does require the normal sig-
nature guarantee procedure that is used
in the securitics industry and which
transfer agents will expect to receive.
Again, it must be emphasized that the
formalities set out in the statute must
be met and that the certificate repre-
senting the security be reissued by the
transfer agent with the benelicial reg-
istration shown on its face. An owner
just can't write TOD on the certificate
and put it away in a safety deposit box.

For stock purchases over the tele-
phone, a verbal request for the regis-
tration is good when the certificate is
ultimately issued and shows a registra-
tion in beneliciary form. It is assumed
that if this is not what the purchaser
wants, the certilicate will be returned
for correction and reissue.

Beneficial registration is revoked by
a sale or sending in the certilicate with
the stock power showing an assignment
back into the owner’s name without a
TOD beneficiary designation.

At the owner’s death the certificale
is canceled and reissued in the beneli-
ciary’s sole name upon presentation of
a death certilicate to the transler agent,
the same as is done today when con-
verting jointly owned stock into the sur-
viving joint owner’s sole name on death
of a joint tenant. If there is more than
one beneficiary the certificate would
normally be broken down and separate
certificates issued to each beneliciary for
their proportional interests. Provision is
made for the sale of fractional shares or
as the beneficiaries may direct the han-
dling of any odd shares. Securities, such
as bonds, that can not be broken down
into small separate parts may have to
be reissued to the beneficiaries as ten-
ants in common and remain that way
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until they decide how to otherwise han-
dle their common ownership interests.

Brokerage accounts are registered in
beneficiary form following the samec
procedures described for securities, ex-
cept that the registration would be writ-
ten in the manner desired in the ac-
count agreement. Statements issued hy
the brokerage house will be issucd
showing the TOD registration as they
lollow the rules of the Securities Trans-
fer Association for stock registration.
Sccurities issued from the brokerage ac-
count will be issued in the name in which
the account is carried and will include
a registration in beneficiary form if that
is the way the account is carried on the
books of the brokerage firm.

The only problem with registration of
securities and brokerage accounts in
heneliciary form is the possible lack of
knowledge by brokers, transfer agents
and nomince trusts of the Missouri law
and their failure to modify computer ed-
iting fields so that the registrations will
not be rejected by their mechanized re-
cord keeping systems.

TOD beneficiaries of securities and
brokerage accounts have no ownership
interest in the sccurities until the share-
holder’s death and their signatures are
not required on proxies or other trans-
actions respecting those securitics.

One hundred and twenty hour sur-
vival, lineal descendant substitution un-
der the antilapse provisions of the stat-
ute and revocation by marriage
dissolution apply to registrations in ben-
cliciary form but the alterborn child rule
doces not.

While registration in beneficiary form
mainly has application to securities and
brokerage accounts, it also applies to
any property whose ownership is evi-
denced by a certificate or instrument of
title. Warchouse receipts and bills of
lading could be issued in beneficiary
forin and also air frame titles issued by
the federal government. Of course, au-
tomobile, truck, watercraft and out-
board motor titles issued by the Mis-
souri Department of Revenue are

covered by a similar hut dillerent stat-
ute. CDs issucd by a financial institn-
tion could be registered in beneliciuy
form by reference to the statute, as well
as book entries of the Federal Reserve
System.

IRA ACCOUNTS. Individual retire-
ment accounts, Keogh retircment ac-
counts and employee henchit plans that
provide for the manner in which the
benefit proceeds are to be distibuted
on the participant’s death come under
the law.

The effect of a federal court decision
involving an IRA accouut with E. F.
ITutton has been reversed in the Mis-
souri law. The case of E. . lJutton v.
Joni Wallace, No87CV 71516 D1, U.S.
Dist. Ct., E.D. Mich., So. Div. (1987),
held that sell managed IRA accounts
were held by the broker as a enstodial
agent. At the owner’s death the Inoker’s
authority as an agent ceascd and the
broker had no authority to distribute
the account proceeds to the desipnated
beneficiaries. The beneficiary designa-
tion was ineflective and, therefoe, the
account belonged to the decedents es-
tate.

Section 461.009.2 of the new Laww ex-
pressly provides that the anthority of a
financial institution or broker who acts
as a custodial agent on an IRA account
shall not cease until the property has
been distributed by the agent in ac-
cordance with the principal’s henelici-
ary designation. A similar continnation
ofan agent’s powers aller the principal’s
death is contained in section 404.560,
RSMo, respecting personal custudians
distributing property pursuant to a cus-
todial beneliciary’s TOD direction.

The rules regarding survival, anti-
lapse, change of circumstances aud the
afterborn child rule apply to distribu-
tions under these plans. Plan adminis-
trators should verily the approprinte facts
that bear on these rules in making dis-
tribution at death in accordance with
the employee’s or plan participant’s
beneficiary designation. A universal
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oencliciary designation form may be
found beginning at page 11 Sup-8,
Guardian :and Trust Law Deskbook, The
Missouri Dar, 1985, soon to be revised.”

OTIIER WILL SUBSTITUTES. The
law does not apply to life insurance, sur-
vivorship rights of joint tenants, tenants
by the entirety or to a transfer to re-
maindermen after the death of alife ten-
ant. It does apply to a variety of other
will substitutes.

Any contract right that may be as-
signed may be made subject to an as-
signment cllective on death. The only
requirement provided is that the ben-
cficial assignment be witnessed by one
person, he in proper form for the con-
tract involved and be delivered to the
contract obligor prior to the assignor’s
death.

A promissory note may contain a pro-
vision that the obligation is extin-
guished on death of the promisee or
promisor as the parties may provide. Of
course, il the payment obligation is to
continue alter death, the note may in-
clude express provisions stating to whom
the debt is to be paid after the holder’s
death. The simple way of handling
promissory notes issued under private
deeds of trust is simply to include a TOD
direction in the payment order portion
of the nole, i.e., “Pay to the order of
John Jones TOD John Jones, jr. LDPS.”
If the TOD direction is made in an en-
dorsement of the note, a copy would
have to be served on the promisor. See
§461.023, RSMo Supp. 1989.

Generally, beneliciary designations
for other than deeds, and securities and
brokerage accounts require a witness by
one person not expressly named a ben-
eliciary under the designation.

Throughout the law, reflerence is
made to the “transferor.” This has rel-
erence to the third party who will ac-
tually transfer the property at death and
put the property involved in the pos-
session and control of the beneliciaries.
1t docs not refer to the owner who makes
the bencliciary designation. A trans-

feror includes security transfer agents,
promisors and drawers of negotiable in-
struments, contract obligors, govern-
ment agencics issuing title certilicates
and the like. For a beneficiary deed
there is no transferor or third party who
intervenes to put the beneficiaries in
possession and control of the real estate
conveyed.

CREDITOR RIGHTS. Creditors are
given extensive prolection from the
nonprobate translers of a decedent. The
provision comes from section 6-107 of
Article VI of the UPC. It has existed in
a number of states for twenty years and
there are no reported decisions. Con-
sequently, one may conclude that it has
been ellective to get creditors claims
satisfied. Transferors are protected in
making early transfers to beneliciaries
of nonprobate transfers.

Only the personal representative may
initiate the accounting proceeding au-
thorized and only after the request of
an unpaid creditor or a surviving spouse
of an estate insullicient to pay statutory
allowances. Recovery against benefici-
aries of nonprobate transfers is limited
to proportional contribution. Thus, the
burden is on the personal representa-
tive to bring everybody into the pro-
ceeding and the personal representative
may not selectively satisly a claimn from
just one or two beneliciaries. Conceiv-
ably the personal representative may
recover only 70% or some other percent
of the amount needed to pay the de-
cedent’s creditors.

The statute of limitations on a per-
sonal representative initiating the ac-
counting procceding is two years from
the decedent’s death. Il an estate cannot
be opened because of the running of the
one year stalute in the Probate Code,
no recovery may be obtained under the
proceeding authorized.

Almost everyone who receives any-
thing from a decedent is required to
proportionally contribute to the pay-
ment of claims, including beneliciaries
of TOD distributions from an adult per-

- -
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sonal custodianship, beneficiaries of re-
vocable nontestamentary trusts to the
cxtent that the trust assets could have
heen reached during the decedent’s
lifetime, surviving joint tenants to the
extent of decedent’s contribution to the
value of the joint property and POD
beneficiaries of accounts in financial in-
stitutions. Beneficiaries of life and ac-
cidental death insurance and tenants by
the entirety are not subject to an action
to account to pay creditors.

WILL RULES. Certain rules that are
applicable to distributions under wills
are made applicable o nonprobate dis-
tributions. Some prior references have
been made to them, but they will be
briefly summarized. This will be only a
short explanation of the rules that apply
to nonprobate transfers. 1 will not at-
tempt to point out every contingency
that the law attempts to cover, but only
enough to indicate the general thrust of
these sections.

Disclaimer of nonprobate transfers is
authorized.

A nonprobate transfer, like a will, is
revocable unless expressly made irrev-
ocable. Until death the beneliciary’s in-
terest in any associated property is only
an expectancy. No rights are acquired
except, perhaps, against those who cause
a change in the expectancy by fraud,
duress or undue influence. Gencrally,
a nonprobate transfer may not be re-
voked by a will or by an attorney in fact.

Survivorship by 120 hours is required
unless the instrument provides for some
other rule on survivorship.

An antilapse provision provides for
lineal descendant per stirpes substitu-
tion if the beneficiary is a descendant of
a grandparent of the decedent. Gen-
cerally, grandchildren, nephews and
nieces will take as substitutes. The sec-
tion may be invoked for nonrelatives by
the use of the abbreviation "LDPS” fol-
lowing the beneficiary’s name. A non-
probate transfer will first go to the pri-
mary beneficiaries, then to their lineal
descendant substitutes, contingent

beneficiaries, their lineal descendant
substitutes, and il none, to the dece-
dent’s estate.

Marriage dissolution revokes a non-
probate transfer regardless of whether
the beneficiary designation refers to
marital status, unless the gift was made
irrevocable or the gilt is part of an agree-
ment or court order respecting a prop-
erty settlement on dissolution of the
marriage. The revoked gilt defaults to
any surviving spouse and children and,
if none, to the owner’s estate. The sui-
viving spouse receives only a1 child's
share and this may difler lrom an intes-
tate distribution of the decedent’s es-
tate.

A person named as a beneliciary by
reason of {fraud, duress or undue influ-
ence, or who causes or participates in
causing the death of the decedent, is
disqualified from recciving any benelit
ol a nonprobale transler. The disquali-
fied share is distributed to the surviving
spouse and children in equal parts who
are not subject to the disqualilication.
This goes beyond participation in au in-
tentional killing and the comment to the
section states that the outcome of any
criminal proceeding is not determina-
tive. The section does permit a civil jury
to relieve any beneliciary lrom the el-
fect of the disqualification. A son driving
home from a hunting trip who causes
the death of his parent Ly negligent
driving or a spouse exercising n right of
self defense could have their nonpro-
bate inheritance restored. Agpncement
of all takers should also be sullicient to
restore entitlement to the gilt, and this
might preserve a marital exemption for
federal estate tax purposcs.

Omiitted spouses and omilted chil-
dren do not have any rights in nonpro-
bate distributivns. Childien horn or
adopted after the beneficiary designa-
tion is made have a right to participate
in any distribution provided for the
owner's other children. This scction docs
not apply to TOD security registralions.

The statute has a set of procedural
rules that govern the making, 1evoking
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ad implementation of nonprobate ben-

cliciary designations and transfers. A
benefit plan may use the rules provided
or adopt its own set of rules. If a charity
does not exist or a beneficiary caunot
be found, the transfer is made to the
known beneliciaries after a one year
wait. A variety ol other contingencies
are also covered.

unsaid in the law. The unsaid must be
derived from our understanding of other
applicable law. Posthumous children are
included in the alterborn child rule but
the statute does not say this. We know
it because we are lawyers. Despite what
might appear at first blush to be the
elimination of the need for lawyers,
there is a lot of lawyering required by

The nonprobate revolution is over in
Missouri, for all practical purposes. In
the [uture we may have to directly ad-
dress heirship rights of children born of
surrogate parents, and other changes
generated by biological advances in
medical science; but, for now, 1 think
we need to just get on with our normal
business and learn to work with what

NCCUSL comments may he fornnd in Vol-
ume 8A, Uniform Laws Annotated, Wesl
Publishing Company, and without com-
ments in the law digest volume of Martin-
dalc-Hubbell Law Directory.

3 Guardian and Trust Law Deskbook, The
Missouri Bar, 1985, pages 11-41 to 1143,

* A form for a beneficiary deed and to re-
voke a beneficiary deed will be included in
the 1990 Supplement to Guardian and Trust

. . . . . Law Deskbook, The Missouri Bar, 1985,
Translerors are given protection in | this law. we have. 0 5 An altorney at one of the CLE mectings
making a nonprobate transfer in good With the passage of the Nonprobate , said that he had never seen a deed tat used
faith and without actual knowledge that | Translers Law, the Probate and Trust i . . the word “assign” in the granting clause, but
the distribution is in error. The protee- | Committee concludes a decade long of- FOOTNOTES since the habendum clausc always nsed “and

tion is extensive and transferors are re-
lieved from even the duty to check mar-
ital slatus. A transfer may be blocked
by an adverse claim made under pro-
cedures similar to that provided for ob-
jecting to translers under the Uniform
Law on Simplification of Fiduciary Se-
curity Translers, section 403.290, RSMo.
Regardless of what the transferor
does, as between themselves, beneli-
ciaries arc free to dispute the entitle-
ment to any nonprobate transfer.
Anyone who improperly receives a non-

lort to revise and update Missouri's laws
for the management of property of the
disabled and the transfer of property at
death. The Probate Code was revised
in 1980. The Guardianship and Trust
Law revision was passed in 1983. There-
after followed the Transfers to Minors
Law in 1985,% the Adult Personal Cus-
todian Law in 1986,° the TOD auto-
mobile title law in 1987," and the new
Durable Power of Attorney Law! and
Nonprobate Transfers Law in 1989.12
When we wake up to what has tran-

b . me———— 1 - e

' The Nonprobate Translers Law was
drafted by a subcommittce of the Probate
and Trust Committee of The Missouri Bar.
The subcommitlee members were: Fred L.
Hall, Springficld; Joseph P. Logan, Thomp-
son and Mitchell, St. Louis; Ralcigh W.
Johnson, Monett; W. . Raine, Boatmen's
Union National Bank, Springfield; J. Scott
King, Sciglried, Gray and King, Independ-
ence; Byron A. Stewart, Jr., Conslance,
Stewart & Cook, Independence; and Leo .
Eickhoff, Jr., Southwestern Bell Telephone
Co., St. Louis.

The bill was reviewed and favorably se-
ported by the Senate Judiciary Committee,

assigns,” maybe it was a reasonable substi-
tution for “bargain and sell.”

* See cxampfc of TOD cerlificale issucd
in beneficiary form by Southwestern Bell
Corporation in Guardian and Tiust Desk
l)ooL. The Missouri Bar 1985, page 11 Sup.-
15. The 1990 supplement will show an e«
ample of a TOD motor vehicle title, as is-
sued by the Departiment of Revenue.

7 See also sample Rules for Faployee
Beneficiary Designations, papges 11-513,
Guardian and Trust Law CLE Deskbook,
The Missouri Bar, 1985. These rules and the
form shown in the Appendices will be re-
vised in the 1990 suppl(:mcul.

v - N . : : ) L ,

pro'bale.tr:\nsfer !ms the obligation to spired' in Missouri, we will find that l f;'l‘l":o(':lj‘gll;"‘“g‘, zsncl‘&'l’:’;“llc‘;’lit)ui"c(’lul':]"g:':y n Jscﬁi(fg';;‘j\‘:‘Ozr4l7?i':;;gc)' s to Minors Law,

deliver it to the rightful distributees. America’s Heartland has the finest and Committee, Representalive Mark A. v See, EickholT. Adult Personal Custodian
most complete system of probate re- | Youngdahl of St. Joscph, Missouri, Chair- | Law, 42 J. Mo. BAR 303 (1986).

PROBATE JURISDICTION. The pro- | lated laws in the country. We are the man. The law, with detailed committee © See, Eickhofl, Nonprobate Transfers:

bate division ol the circuit court is given | “Show'em State” not the “Show Me comments for cach scetion was published in | TOD Motor Vehicle Til}cs, 13 ]. Mo. Ban

jurisdiction to make the delerminations | State.” And, we don’t have two systems, : ﬂr\z‘s‘:g;'}‘r'i C{!;g):‘c;(’:"‘f‘“ ’Il:::,s:: ’{;")‘:jﬂi'lcd 5213‘ (5123871)3‘&1(]10” New Durable 'orcer Lave

necessary lo resolve questions about l:he probate and nonprobate. Each ()[’thcsc 1939," 342 pagcs, available for purchase fiom | and Custodial Trust Act Amendments, 45 |.

nonprobate transfer. This would in- | laws returns to the probate court’s tra- The Missouri Bar, P.O. Box 119, Jefferson | Mo. Ban 329 (1989).

clude determining the capacity of the | ditional surrogate jurisdiction to solve City, Missouri 65102. ’ = See also, Eickhofl, Transfer on Death

owner at the time the beneficiary des- | problems within our traditional legal * Uniform probate related laws with | Directions, 40 J. Mo. Bar Y3 (194 1).

ignation was purportedly made, inter- | system. .

preting the beneficiary designation, de- We have one system, broad in scope :

termining whether the gilt was a result | and diversity. The lawyer has a vast ar-

of fraud, duress or undue influence, | ray of allernatives available to handle a i .

whether the death was caused by the | client’s business. These laws forth- MEDICAL EXPERTISE

beneliciary, the lineal descendants of a | rightly address the problems of an aging CREDIBILITY Psychiatry

nonsurviving beneficiary, accounting to | population where the possibility of in- Neuropsychialry

pay creditors, restitution from improper
distributees and any other procecding
necessary to elfect the nonprobate
traasfer under the law.

CONCLUSION. Well, that's itl This
brief cxplanation of the Nonprobate
Transfers Law is probably longer than
e law. But, there is much said and

ability and disability to cope with life’s
problems are becoming real for more
and more of our pcople. Nothing is
forced or mandated. Almost everything
may be changed by the attorney to fit
the situation of the client. To have so
many choices available may require
some ingenuity, but that is what lawyers
are for.

Behavioral Neurology

Multidisciplinary association for merit review, consultations, depositions, expert Lestimony.

Individual multiple board representation.

National availability with over 300 expert appearances in Federal and State cousls.

The Dysart Forensic Group
2200 East Sunshine — Suite 120
Springfield, Missouri 65804
Fax: (417) 886-6122
(417) 883-7803
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RICHARD A. BENJES

FAX
ATTORNEY AT LAW 316 669-8773
P.O.BOX 858
TELEPHONE
25 NORTH WALNUT HUTCHINSON, KANSAS 87504-0856 316 869-8055

December 9, 1992

Mr. Michael R. O’'Neal
Gilliland & Hayes, P.A.

P. 0. Box 2977

Hutchinson, KS 67504-2977

Re: Yankee Run (Kanopolis Lake);
Senate Bil11 757

Dear Mike:

I had previously visited with you concerning problems with the
Mobile Home Parks Residential Landlord and Tenant Act. In
particular, I advised you that I represent Mr. Wayne Feist, who
inherited property from Alta Robinson in the Yankee Run area of
Kanopolis Lake. Since I think you are familiar with Yankee Run,
the area of concern is the mobile home portion.

Even before Kanopolis Lake was developed, a number of hunters
and fishermen leased campsite or cabin areas from Alta Robinson.
When the lake developed, a number of the sites were eventually
converted to mobile homes. At the present time, there are
approximately 120 sites, which would include approximately 25
mobile homes, in addition to a few R.V.’s and, a few "cabins”.

The arrangement with Mrs. Robinson, and now with Wayne Feist,
has been to lease a space or lot, on an annual basis, or on some
occasions, 5 year leases. The lease is for the space only, with no
services provided. Space rent had previously been $85.00 per year,
but with the effect of reappraisal, space rent is now $120.00 per
year.

When a person initially rents a space, he or she is quite
aware that the 1lessee 1is responsible for all utilities and
services. On a personal basis, I would note ‘that my wife recently
sold our mobile home which was located in the Yankee Run area and,
has acquired a different mobile home which has now been moved onto

a space rented from Wayne Feist. As lessee the responsibilities
are:
Sk
3-),2-93
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Mr. Michael R. O'Neal
December 9, 1992
Page 2

a. Electrical service. The area is served by Ark
valley Electric Cooperative, and, I will need to make
arrangements for electrical service.

b. The space does not have a septic tank, and, it will
be my responsibility for installing the septic tank.

c. A water connection will need to be made. Although
Post Rock Water District now serves the area, the
connection charges are fairly high., Therefore I have
made arrangements with another lessee to connect to his

well and will pay that person annually for the water well
connection.

d. Trash and rubbish removal. Although a company out
of Kanopolis will contract to provide a barrel and haul
trash, we bag our trash, and haul it back to Hutchinson
for disposal.

e. Propane. Several propane dealers service the area,
and I will make arrangements with one of the dealers to
get a tank, and to provide propane.

Obviously the requirements for providing services, and for
maintaining those services, remain our responsibility as lessee,
and with those companies contracting to provide the services.

Several mobile homes are sold each year. When the mobile
homes are sold, matters affecting price, include whether the space
has a Post Rock water connection, or its own well, septic tank, and
such items as additional structures and landscaping.

I believe that Wayne Feist’s situation is not unique, in that
similar arrangements and facilities probably exist across the
state, particularly where the mobile home park would have come into
existence. It is not uncommon in this area for similar facilities
to be located around sand pits, ponds, and lakes.

Before I visited with you, Wayne Feist reviewed the new bill,
to determine if there were any substantial problems, other than the
requirements of Section 13 requiring the landlord to provide and
maintain services. In his review and mine, the only substantial
problems appear to be with Section 13, and the rest of the
provisions appear generally to be workable, mainly requiring
drafting changes in the rental agreement.

I would suggest that a feasible solution to this situation

¢



Mr. Michael R. O'Neal
December 9, 1982
Page 3

would be to amend the legislation to provide that when a tenant
leases a space, or, renews a lease, and, knowingly agrees that
certain services are not being provided by the landlord, but, will
be provided by the tenant, the provisions of Section 13 could be
waived. Perhaps there might be a requirement that the tenant might
be required to knowingly and affirmatively agree in writing that
the tenant will provide and maintain such services before the
provisions of Section 13 would be waived. 1 would further see no
problem with a provision that if the landlord has been providing
services, no waiver would be effective as to those services.

I have discussed change in the statute with the Kansas
Manufactured Housing Association, and, find that the Association is
supportive of the change, but did not wish for the Association to
re-open the legislation. Therefore, the suggestion was made that
I work through you, to see that 1legislation is introduced as

promptly as possible. I will visit with you within the next
several days on this concern.

Sincerely, ~—" =~

/ . e
2

S
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cc: Mr. Wayne Feist




KANSAS MANUFACTURED HOUSING ASSOCIATION

TESTIMONY BEFORE THE
SENATE SUBCOMMITTEE ON
CIVIL LAW

TO: Senator Mike Harris, Chairman and
Members of the Committee

FROM: Terry Humphrey, Executive Director
DATE: March 15, 1993
RE: HB 2132

Mr. Chairman and members of the Committee the Kansas Manufactured Housing
Association supports HB 2132. HB 2132 fixes a problem that was discovered with
the new Mobile Home Park Residential Landlord Tenant Act last summer.

Specifically the new Act that became effective January 1, 1993, requires that all
manufactured home park owners provide services to their tenants such as: removal of
garbage and outlets for electric, water and sewer services.

However, after the Act was passed by the Legislature I was notified by Richard
Benjes of Hutchinson that he has a lake home in a mobile home park in the area of
Kanopolis Lake and he and other tenants are required to provide and maintain their
own services. Mr. Benjes stated that the tenants have provided these services from
the beginning and this situation is acceptable. Consequently, these tenants and the
property owner would like to see the language of HB 2132 written into law allowing
their tenant-landlord arrangement regarding services to continue.

The Kansas Manufactured Housing Association supports HB 2132 and we believe that

the Kanopolis Lake situation is not unique and that tenants probably provide these
types of services at other recreation developments in the State. Thank you.

T2 SW 0TI« SUTTE 200 ¢ TOPEKA, KS 66603 o Q13/357-5250 g’” </



MEMORANDUM

TO: The Honorable Jerry Moran, Chairman
Senate Judiciary Committee
FROM: Jame G. Keller, Attorney
Kansas Department of Revenue
DATE: March 17, 1993

SUBJECT: House Bill No. 2355

[ appreciate the opportunity to appear before you with regard to
House Bill No. 2355.

This bill amends a number of statutes administered by the Division
of Vehicles. The Department of Revenue supports this bill, but would
suggest certain changes. Some of the changes simply clarify existing
procedures in the statutory language, some are to clean up language
as a result of other changes in this bill or in prior legislation, and
others have been suggested by recent court decisions.

Attached hereto is an explanation of the changes suggested by the
Department of Revenue along with a copy of the bill with the
proposed changes.

S
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XPLANAT F_PROPOSE DMENT
TO HOUSE BILL NO, 2355

Section 1:

Page 3, Line 16: The words "at least” are proposed to be
deleted because the suspension is for "one year."

Page 3, Line 29: The words "at least” are proposed to be
deleted because the suspension is for "one year."

Page 3, Lines 36-37: The language "has the right to consult
with an attorney” should be deleted. The original intention of that
language was to advise that the Fifth Amendment right to counsel
would still be available after the testing procedures were completed.
However, recent court decisions have construed the phrase as
granting a statutory right to counsel in addition to any constitutional
right. There have also been arguments made that the language
seems to restrict right to counsel only to those who have submitted
to the test, but not those who refused. Removal of the language will
simply eliminate these issues, but will have no effect upon any
constitutional right to counsel which the person will still have.

Page 5, After Line 8: This language is the same as that
contained in the Commercial Driver's License Act. Most prior court
decisions have construed this law as a remedial law which should be
liberally construed. However, some recent Kansas Court of Appeals
decisions have overlooked prior precedents and stated that the act
should be strictly construed. This proposed change will simply
eliminate the issue and make it clear that the proper standard is that
expressed in State v. Adee, 241 Kan. 825, 829 (1987).

Section 2:

Page 6, Lines 22-31: The proposed changes are necessary to
eliminate technical issues that arise regarding who serves the copy of
the certification and notice of suspension on the person and to
accommodate certain police procedures regarding the handling of
personal property of individuals in custody and in mailing
documents.



Page 6, Lines 32-40: The proposed changes are to clarify that
the person is to be suspended on the 20th calendar day after service
of the notice of suspension--in other words, the 20 day period
includes weekends and holidays. A recent court case ruled that the
present language was unclear.

Page 7, Lines 7-17: The proposed changes are to carry out
the purposes explained on the previous page and to make it clear
that the direction to forward the law enforcement officer's
certification and notice of suspension to the division of vehicles
within five days is directory rather than mandatory. Some
suspensions have been overturned because the certification was sent
in after six days rather than five although there was no effect upon
the proceeding.

Page 7, Lines 27-28: The proposed changes are to help make
it clear that K.S.A. 60-206 does not apply to this time period. To help
reduce the time period for setting administrative hearings to meet
federal guidelines, the time requesting a hearing is made the same
whether the certification was served by mail or in person.

Page 8, Lines 12-26: The section setting out the issues to be
raised at an administrative hearing for a test failure are separated
into breath test failure and blood test failure. A change in the
language of the issues for a breath test failure recognizes that the
Kansas department of health and environment is required to approve
all breath-testing instruments in use in Kansas and has a program for
periodic inspection of all such instruments and examination of all
persons certified to operate such devices. The Kansas courts have
repeatedly referred to the inspection and certification program of the
KDHE when issues have been raised about "reliability” and
"qualifications.”

Page 8, After Line 30: This section sets out the issues for blood
test failures.

Page 8, Lines 39-42: The proposed changes are necessary as
a result of the changes proposed for paragraph (h)(2).

Page 9, Lines 13-21: The proposed language removes
language that has been used as a basis for an argument that the
suspension action should be dismissed if the matter is not set for
hearing within 30 days, although the statute presently provides that

G. >



the only result is that the temporary license is extended until the
date set for hearing. The change merely eliminates the reference to
thirty days, but keeps the same procedure in effect. The additional
language sets out a procedure for the service of administrative
orders upon persons who have appeared at an administrative
hearing.

Page 9, Line 30: The proposed language is necessary as a .
result of the additional language proposed in paragraph (k).

Page 9, After Line 35: Two additional paragraphs are
proposed. Paragraph (n) was suggested by the result of a recent
appellate decision which held that there were no procedural statutes
for implied consent cases and ruled that the Act for Judicial Review
should be used to supply administrative procedures. This proposed
paragraph makes it clear that this section and some of the provisions
in K.S.A. 8-255 constitute the administrative procedures to be used
for the implied consent law. Paragraph (o) is to clarify that the time
periods set out in this section are not governed by K.S.A. 60-206. A
definition of the term "calendar day" as used in this section is
included. This is in response to a recent court decision which held
that the present statutory language is unclear without such
references.

Section 8&:

Page 17, Lines 27-28: New paragraph (e) in this bill eliminates
the need for the language proposed to be deleted.

Page 17, Lines 35-43, Page 18, Lines 1-6: The Department of
Revenue would recommend that new paragraph (d) be deleted.
Since .04 to .08 BAC levels for persons under 21 years of age are
included as "test failures” in K.S.A. 8-1013(h), such results would
bring about suspensions under K.S.A. 8-1014(b). Also, most test
failures result from breath tests rather than blood tests. The
provision regarding the administrative fine is unclear.

Page 18, Line 31: The language proposed to be deleted should
have been taken out when the sanction for a first occurrence refusal
was changed from 180 days to one year. There is no reason for a
reference to 150 days under present law.



Section 9: The restriction for using an ignition interlock device
under new paragraph (4) would appear to be infinite in duration.
The Department has no position on this, but merely wanted to call
this to the attention of the committee.
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[As Amended by ITouse Commiittee of the Whole]

As Amended by House Commitlee

Seasivn of 199

IIOUSE BILL No. 2355

By Representatives Crowell and O’'Neal, Boston, Cornfield, Flower,
Goossen, Gracher, Mason, Mayans, Mays, Myers, O'Connor, Sa-
muclson, Shallenburger, Shore, M. Smith and Wagle

2-5

AN ACT conceming alcohol-related offenses involving the driving or
operating of vehicles or vessels; amending K.S.A. 8-1001, 8-1002,
8-1005, 8-1008, 8-1011, 8-1012, 8-1013, 8-1014, 8-1015, 8-1567,
as amended by section 1 of chapter 298 of the 1992 Session Laws
of Kansas, 8-2204, 12-4305, 12-4415, 22-2908, as amended by
scction 257 of chapter 239 of the 1992 Session Laws of Kansas,
.41-201 and 41-804 and K.S.A. 1992 Supp. 32-1131 and 32-1132
and repealing the existing sections; also repealing K.S.A. 41-2719
and 41-2720.

Be it enacted by the Legislature of the State of Kansas:

Scclion 1. K.S.A. 8-1001 is hereby amended to read as follows:
8-1001. (a) Any person who operates or attemplts to operate a moter
vehicle within this state is decmed to have given consent, subject
to the provisions of this act, to submit to one or more tests of the
person’s blood, breath, urine or other bodily substance to determine
the presence of alcohol or drugs. The testing deemed consented to
herein shall include all quantitative and qualitative tests for alcohol
and drugs. A person who is dead or unconscious shall be deemed
not lo have withdrawn the person’s consent to such test or tests,
which shall be administered in the manner provided by this section.

(b) A law enforcement officer shall request a person to submit
to a test or tests deemed consented to under subsection (a) if the
officer has rcasonable grounds to believe the person was operating
or attempling to operate a metor vehicle while under the influence
of alcohiol or drugs, or both, or to believe that the person was driving
a commercial motor vehicle, as defined in K.S.A. 8-2,128, and
amendments thereto, while having alcohol or other drugs in such
person’s system; and one of the following conditions exists: (1) The
person has been arrested or otherwise taken into custody for any
offense involving operation or attempted operation of a meter vehicle

-~
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while under the influence of aleohol or drugs, or both, or involving
driving a commercial motor vehicle, as defined in K.S.A. 8-2,128,
and amendments thereto, while having alcoliol or other drugs in
such person’s system, in violation of a state stalule or a cily ordi-
nance; or (2) the person has been involved in a metor vehicle ac-
cident or collision resulting in property damage, personal injury or
death. The law enforcement officer dirceling administration of the
test or tesls may act on personal knowledge or on the basis of the
collective information available to law enforcement officers involved
in the accident investigation or arrest.

(c) If a law enforcement officer requests a person to submit to
a test of blood under this section, the withdrawal of blood at the
direction of the officer may be performed only by: (1) A person
licensed to praclice. medicine and surgery or a person acting under
the supervision of any such licensed person; (2) a registered nurse
or a licensed praclical nurse; or (3) any qualified medical technician.
When presented with a written stalement by a law enlorcement
officer dirccting blood to be withdrawn from a person who has ten-
tatively agreed to allow the withdrawal of blood under this section,
the person authorized herein to willidraw blood and the medical
care facility where blood is withdrawn may rely on such a statement
as evidence that the person has consented to the medical procedure
used and shall not require the person to sign any additional consent
or waiver form. In such o case, the person authorized to withdraw
blood and the medical care facility shall not be liable in any action
alleging lack of consent or lack of informed consent. No person
authorized by this subsection to withdraw blood, nor any person
assisting in the performance of a blood test nor any medical care
facility where blood is withdrawn or tested that has been directed
by any law enforcement officer to withdraw or test blood, shall be
liable in any civil or eriminal action when the act is performed in
a reasonable manner according to generally accepted medical prac-
tices in the community where performed.

(d) If there are reasonable grounds to believe that there is im-
pairment by a drug which is not subject to delection by the blood
or breath test used, a urine test may be required. If a law enforce-
ment officer requests a person to submit to a test of urine under
this section, the collection of the urine sample shall be supervised
by persons of the same sex as the person being tested and shall be
conducted out of the view of any person other than the persons
supervising the collection of the sample and the person being tested,
unless the right to privacy is waived by the person being tested.
The results of qualitative testing for drug presence shall be adissible
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in cvidence and questions of accuracy or reliability shall go to th
weight rather than the admissibility of the evidence.

(e) No law enforcement officer who is acting in accordance will
this section shall be liable in any civil or criminal proceeding in
volving the action.

(h (1) Before a test or tests are administered under this section
the person shall be given oral and wrilten notice that: (A) Kansa:
law requires the person to submit to and complete one or more test:
of breath, blood or urine to determine if the person is under the
influence of alcohol or drugs, or both; (B) the opportunity to consen!
lo or refuse a test is not a constitutional right; (C) there is nc
constitutional right to consult with an attorney regarding whether tc
submit to testing; (D) if the person refuses to submit to and complete
any test of breath, blood or urine hereafter requested by a lav
enforcement officer, the person’s driving privileges will be suspender
for wet=tewer one year; (E) if the person [is 21 or more years of ag
at the time of the test,] submits to and completes the test or test:
and the test results show an alcohiol concentration of 30 .08 o
greater, the person’s driving privileges will be suspended for at lea:
30 days; (IF) [if the person is less than 21 years of age at the tit
of the test, submits to and completes the test or tests, and the !
vesults show an alcohol concentration of .04 or greater, the pers:
driving privileges will be suspended for at least 30 days; (G)} if
person refuses a test or the test results show an alcohol concentral.
of 10 .08 or greater and if, within the past five years, the pers
has been convicted or granted diversion on a charge of driving unc:
the influence of alcohol or drugs, or both, or a related offense
has refused or failed a tlest, the person’s driving privileges will |
suspended for at-tesst one year; {G) [(H)] refusal to submit to testin
may be used against the person at any trial on a charge arising ot
of the operation or atlempted operation of a meter vehicle whil
under the influence of alcohol or drugs, or both; {H} [(I)] the result
of the testing may be used against the person at any trial on a charg
arising out of the operation or attempted operalion of a meter vehicl
while under the influence of alcohol or drugs, or both; and ¢} [(J
after the completion of the testing, the person hes-the-right-to-sonse:
weitheemeettemey and may sccure additional testing, which, if desire<
should be done as soon as possible and is customarily available fror
medical care facilities and physicians. If a law enforcement office
lias reasonable grounds to helieve that the person has been drivi
a commereial motor vehicle, as defined in K.S.A. 8-2,128, a:
amendments thereto, while having alcoliol or other drugs in s
person’s systenr, the person must also be provided the oral an

I 2305 -Am. by HIUAY
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written notice pursuant to K.S.A. 8-2,145 and amendments thereto.
Any failure to give the notices required by K.S.A. 8-2,145 and
améndments thereto shall not invalidate any action taken as a result
of the requirements of this section. After giving the foregoing in-
formation, a law enforcement officer shall request the person to
submit to testing. The selection of the test or tests shall be made
by the officer. If the person refuses to submit to and complete a
test as requested pursuant to this section, additional testing shall
not be given unless the certifying officer has probable cause to
believe that the person, while under the influence of alcohol or
drugs, or both, has operated a moter vehicle in such a manner as
to have caused the death of or serious injury to another person. In
such event, such test or tests may be made pursuant to a search
warrant issued under the authority of K.S.A. 22-2502, and amend-
ments thereto, or without a search warrant under the authority of
K.S.A. 22-2501, and amendments thereto. If the test results show
a blood or breath alcohol concentration of 10 [.04 or greater but
less than .08, if such person is less than 21 years of age, or] .05
or greater [of any person], the person’s driving privileges shall be
subject to suspension, or suspension and restriction, as provided in
K.5.A. 8-1002; and emendments thereto; and K-S-A- and 8-1014,
and amendments thereto. The person’s refusal shall be admissibir
in evidence against the person at any trial on a charge arising out
of the alleged operation or attempted operation of a meter vehicle
while under the influence of alcohol or drugs, or both. If a law
enforcement officer had reasonable grounds to believe the person
had been driving a commercial motor vehicle, as defined in K.S.A.
8-2,128, and amendments thereto, and the test results show a bloo
or breath alcohol concentration of .04 or greater, the person shall
be disqualified from driving a commercial motor vehicle, pursuant
to K.S.A. 8-2,142, and amendments thereto. If a law enforcement
officer had reasonable grounds to believe the person had been driving
a commercial motor vehicle, as defined in K.S.A. 8-2,128, and
amendments thereto, and the test results show a blood or breath
alcohol concentration of 10 .08 or greater, or the person refuses a
test, the person’s driving privileges shall be subject to suspension,
or suspension and restriction, pursuant to this section, in addition
to being disqualified from driving a commercial motor vehicle pur-
suant to K.5.A. 8-2,142, and amendments thereto.

(2) Failure of a person to provide an adequate breath sample or
samples as directed shall constitute a refusal unless the person shows
that the failure was due to physical inability caused by a medical
condition unrelated to any ingested alcohol or drugs.
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(3) It shall not be a defense that the person did not understand
the written or oral notice required by this section.

(g) Nothing in this section shall be construed to limit the ad-
missibility at any trial of alcohol or drug concentration testing results
obtained pursuant to a search warrant.

(h) Upon the request of any person submilting to testing under
this section, a report of the results of the testing shall be made
available to such person.

(i)  This act is remedial law and shall

be liberally construed to promote

Sec. 2. K.S.A. 8-1002 is hereby amended lo 1cad as follows: 8-
1002. (s) Whenever a test is requesled pursuant to this act and
results in either a test failure or test refusal, a law enforcement
officer’s certification shall be prepared. If the person had been driving
a commercial motor vehicle, as defined in K.5.A. 8-2,128, and
amendments thereto, a separate certification pursuant to K.S.A. 8-
2,145; and amendments thereto shall be prepared in addition to any
certification required by this section. The certification required by
this section shall be signed by one or more officers to cerlify:

(1) With regard to a'test refusal, that: (A) There existed reason-
able grounds to believe the person was operating or attempting to
operate a moter vehicle while under the inlluence of alcohol or
drugs, or both, or to believe that the person had been driving a
commercial motor vehicle, as defined in K.S.A. 8-2,128, and amend-
ments thereto, while having alcohol or other drugs in such person’s
system; (B) the person had been placed under arrest, was in custody
or had been involved in a meter vehicle accident or collision; (C)
a law enforcement officer had presented the person with the oral
and wrilten notice required by K.S.A. 8-1001, and amendments
thereto; and (D) the person refused to submit to and complete a
test as requested by a law enforcement officer.

(2) With regard to a test failure, that: (A) There existed reasonable
grounds to believe the person was operating a meter vehicle while
under the Influence of alcohol or drugs, or both, or to believe that
the person had been driving a commercial motor vehicle, as defined
in K.5.A. 8-2,128, and amendments thereto, while having alcohol
or other drugs In such person’s system; (B) the person had been
placed under arrest, was in custody or had been involved in a meter
vehicle accident or collision; (C) a law enforcement officer had pre-
sented the person with the oral and written notice required by
K.S.A. 8-1001, and amendments thereto; and (D)) the result of the
test showed that the person had an alcohol concentration of -10 [.04
or greater but less than .08, if such person Is less than 21 years
of age, in such person’s blood or breath or] .08 or greater in such
[any] person’s blood or breath.

| health, safety and welfare.

public




shall be scrved with a copy of the law cnlorcement

officer's ccertification and
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For purposes of this section, personal scrvice shall
include placing the copy of the law cuforcement
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relcase
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(3) With regard to failure of a breath test, in addition to those <~

matters required to be certified under subsection (a)(2), that: (A) The
testing equipment used was certified by the Kansas department of
health and environment; (B) the tesling procedures used were in
accordance with the requirements set out by the Kansas department
of health and environment; and (C) the person who operated the
testing equipment was certified by the Kansas department of health
and environment to operate such equipment.

(b) For purposes of this section, certification shall be complete
upon signing, and no additional acts of oath, affirmation, acknow-
ledgment or proofl of execution shall be required. The signed cer-
tification or a copy or photostatic reproduction thereof shall be
admissible in evidence in all proceedings brought pursuant to this
act, and receipt of any such certification, copy or reproduction shall
accord the department authority to proceed as set forth herein. Any
person who signs a certification submitted to the division knowing
it contains a false statement is guilty of a class B [nonperson]
misdemeanor.

() When the officer directing administration of the testing de-
termines that a person has relused a test and the criteria of subsection
(2)(1) have been met or determines that a person has failed a test
and the criteria of subsection (a)(2) have been met, the effieershel-

servo—upon—the personlnotice of suspension of driving privileges
pursuant to K.S.A. 8-1014, and amendments thereto. If the deter-
mination is made while the person is still in custody, service shall

be made in person by 4heddofficer on behalf of the division of vehicles.
In cases where a test failure is established by a subsequent analysis

of n breath, blood or urine sample, #hedofTicer shall serve natice—ok

suehdsuspension in person er-by—anether—designatad—oflices or by

mailing the notice to the person at the address provided at the time

|

of the test.}

Mailing of the notice by another cmployce of the
law enforcement agency at the direction of an
officer shall constitute mailing by an officer.

In addition to the information requircd by
subscction (a) of this scction, the law enforccmcent
officer's certification and

of suspension

(d) ¥ Fhe- noticey shall contain the following information: (1) The

person's name, driver’s license number and current address; (2) the
reason and statutory grounds for the suspension; (3) the date notice

is belng scrved andlthe effective date of the suspensionysuhiok- shall

be the 20thlday after the date of service; (4) the right of the person
to request an administrative hearing; and (5) the procedure the per-

a statcmcent that

calendar

law enforcement officer’'s certification and
law enforcciment officer's certification and

son must follow to request an administrative hearing. Thel notice of
suspension shall also inform the person that all correspondence will

\K\\\

be mailed to the person at the address contained In thel notice of
suspension unless the person notifies the division in writing of a
different address or change of address. The address provided will
be considered a change of address for purposes of K.S.A. 8-248, and
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amendments thereto, if the address furnished is dilferent from that
on_file with the division.

(e) If a person refuses a test or if a person is still in custody
when it is detennined that the person has failed a test, the officer
shall take any license in the possession of the person and, if the
license is not expired, suspended, revoked or canceled, shall issue

e
\ —
L
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20th calendar day after the date of service set

a temporary license effective until lhe“k!o—ef—enepenmw—ohlod-—iw
“hre-neties. If the test failure is established by a subsequent analysis

of a breath or blood sample, the temporary license shall be served

out in the law enforcement officer's
certification and notice of suspension

copy of the Ilaw enforcement officer’s
certification and

together with thel notice ol suspension. A temporary license issued
pursuant to this subsection shall bear the same restrictions and lim-

itations as the license for which it was exchanged. Fhe-officer—shat-
alre-provide-

service of a copy of the law enforcement
/ officer's certification and notice of suspension

the—person—with-a-sopy-of-the-efficor's—eertification-as
soi-forth-in-subsastian{e}= Within five days after the dale of eerti~
Freation—of-the—test—refusal-er—tost-failurd, the—silicorwhe—olosted-
gerviea-shallforward-the officer’s cerlification and-e-eepy-ef4he nolice

of suspension, along with any licenses taken,lto the division.

(h  Upon receipt of the law enforcement officer’s certification, the
division shall review the certification to determine that it meets the
requirements of subsection (a). Upon so determining, the division
shall proceed to suspend the person’s driving privileges in accordance
with the notice of suspension previously served. If the requirements
of subsection (a) are not met, the division shall dismiss te admin-
istralive proceeding and return any license surrendered by the
person.

(g) 1f the person mails a written request which is postmarked

———— shall be forwarded

The failure to forward the law enforcement
officer's certification and notice of suspension
within five days after the date of service shall

not be cause for dismissal of the
administrative action on the person’'s driving
privileges wunless the licensece can show

within 387days after service of the notice, H-by—mpersonalsoreoyor

18-drys-eftor-serviesrilbymmeil, the division shall schedule a hearing
in the county where the alleged violation occurred, or in a county
adjacent thereto. The licensee may request that subpoenas be issued
in accordance with the notice provided pursuant to subsection (d).
Any request made by the licensee to subpoena witnesses must be
made in writing at the time the hearing is requested and must
include the name and current address of such witnesses and, except
for the law enforcement officer or officers certifying relusal or failure,
a statement of how the testimony of such witness is relevant. Upon
receiving a timely request for a hearing, the division shall mail to
the person notice of the time, date and place of hearing in accordance
with subsection (I) and extend the person’s temporary driving priv-
ileges until the date set for the hearing by the division.

(W) (1) If the officer certifies that the person refused the test,
the scope of the hearing shall be limited to whether: (A) A law
enforcement officer had reasonable grounds to believe the person

\\Substantial prejudice resulting therefrom.

11 calendar

whether by personal service or by mail




a breath

certified by
environment

certified by
environment

substantially complied with procedurcs approved by the
Kansas dcpartment of ‘hcalth and cnvironment h

indicated
in such person's blood or breath
was less than 21 years of age at the time of tesling, or

(3) If thc officer certifies that thc person [ailed a
blood test, thc scopc of the hcaring shall be limited to
whether: (A) A law enforcement officer had rcasonable
grounds to belicve the person was operating a vchicle
while under the influence of alcohol or drugs, or both, or
to belicve that the person had been driving a commercial
motor vchicle, as dcfined in K.S.A. 8-2,128, and
amendments thercto, while having alcohol or other drugs
in such person's system; (B) thc person was in custody or
arresicd for an alcohol or drug rclated offcnse or was
involved in a vchicle accident or collision rcsulting in
properly damage, personal injury or dcath; (C) a law
enforcement officer had presented the person with the

thc Kansas dcpartment of health andh

thc Kansas dcpartment of hecalth andh

!
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1 was operaling or attempting to operate a motor vehicle while under
2 the influence of alcohol or drugs, or both, or to believe that the
3 person had been driving a commercial motor vehicle, as defined in
4 K.S.A. 8-2,198, and amendments thereto, while having alcohol or
5 other drugs in such person’s system; (B) the person was in custody
6 or arrested for an alcohol or drug related offense or was involved
7  in a meter vehicle accident or collision resulting in property damage,
8 personal injury or death; (C) a law enforcement officer had presented
9 the person with the oral and written notice required by K.S.A. 8-
10 1001, and amendments thereto; and (D) the person refused to submit
11  to and complete a test as requested by a law enforcement officer.

12 (2) If the officer certifies that the person failed sheltest, the scope
13  of the hearing shall be limited to whether: (A) A law enforcement
14 officer had reasonable grounds to believe the person was operating
15 a meter vehicle while under the influence of alcohol or drugs, or
16 both, or to believe that the person had been driving a commercial
17  motor vehicle, as defined in K.5.A. 8-2,128, and amendments
18 thereto, while having alcohol or other drugs in such person’s system:
19 (B) the person was In custody or nrrested for an alcohol or drug
20 related offense or was involved in a meter veliicle accident or col-
21 lision resulling in property damage, personal injury or death; (C) a
922 law enforcement officer had presented the person with the oral and
23  wrilten notice required by K.S.A. 8-1001, and amendiments thereto:

24 (D) the testing equipment used wastrelinble; (F) the person who

l 25 operated the testing equipment was‘qualifed; () the testing pro-

26 cedures used'were—reliabley (G) Uic test result determined that the
27 person had an nlcohol concentration of 10 [.04 or greater but less
98  than .08, if such person is less than 21 years of age, in such person’s
29  blood or breath or] .08 or greater in sueh [any] person’s blood or
30 breath; and (H) the person was operating a meter vehicle.

oral and writicn noticc required by K.S.A. 8-1001, and
amcndments thereto; (D) the testing proccdurcs uscd were
rcliable; (E) thc test result showed that the person had an
alcohol concentration of .04 or greater but less than .08 in
such person's blood or breath, if such pcrson was less than
21 years of agc at the time of the test, or .08 or greater in
any person's blood or breath; and (F) the person was
opcrating a vchicle.

certification

31 () At a hearing pursuant to this section, or upon court review
32 of an order entered at such a hearing, an affidavit of the custodian
33  of records at the Kansas department of health and environment
34 stating that the breath testing device was cerlified and the operator
35 of such device was certified on the date of the test shall be admissible
36 Into evidence in the same manner and with the same force and effect
37 as il the certilying officer or employee of the Kansas department of
38 health and environment had testified in person. Such aflidavit shall

be admitted to prove sucldweliabiliys without further foundation re-

39
/ 40 quirement. A certified operator of a breath testing device shall be

approved by the Kansas

environment.

department  of  health  and

41 competent to lestify regarding the prepes—procedures to~be-ssed-in-

42  eondueting-tho—tost-

43 () At a hearing pursuant to this section, or upon court review

.
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of an order entered at such hearing, in which the report of blood
test results have been prepared by the Kansas bureau of investigation
or other forensic laboratory of a state or local law enforcement agency
are to be Introduced as evidence, the report, or a copy of the report,
of the findings of the forensic examiner shall be admissible into
evidence in the same manner and with the same force and effect as
if the forensic examiner who performed such examination, analysis,
comparison or identification and- prepared the report thereon had
testified in person.

(k) If no timely request for hearing is made, the suspension
period imposed pursuant to this section shall begin upon the ex-
piration of the temporary license granted under subsection (e). If a
timely request for hearing is made, thekhearing b
88-duysof-thedate-threreruestfor-hearing-is received-by-the-di
At the hearing, the director or the represenlative of the director,

shall either affirm the order of suspension gr suspension and_re-

striction or dismiss the administrative aclion

—
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divisier No extension of temporary driving privileges shall be issued

N

r——-—-——division shall sct the matter for

| and cxtend the person's temporary driving privileges until
the date set for the hearing by the division

The director or the representative of the director shall
serve a  copy of the administrative order alfirming or
dismissing the administrative action upon the person. or,

il the person is represented at the hearing by an attorney.
upon the person's attorncy. If the dircctor or the
representative  of the director takes the matter wunder
| advisement and docs not dccide the matter at the close of
the hcaring, notice of the decision shall be served upon
thc person or the person's attorncy by mail and shall be
con‘sidcrcd effcctive on the third calendar day aflter the
notice is mailed. If the person is represented at the
hcaring by an attorncy, scrvice of the administrative
order upon the attorncy shall be considered cffective

for continuances requested by or on behalf of the licensee. If the
person whose privileges are suspended is a nonresident licensee, the
license of the person shall be forwarded to the appropriate licensing
authorily in the person’s state of residence if the result at the hearing
is adverse to such person or if no timely request for a hearing is
recelved.

() All notices affirming or canceling a suspension under this sce-
tion, all notices of a hearing held under this section and all issuances
of temporary driving privilegespursuant to subsection (k) shall be
sent by first-class mail and a U.S. post office cerlificale of mailing
shall be obtained therefor. All notices so mailed shall be deemed
recelved three days after mailing.

(m) The division shall prepare and distribute forms for use by
law enforcement officers in giving the notice required by this section.

Sec. 3. K.S.A. B-1005 Is hereby amended Lo read as follows: 8-
1005. Except as provided by K.S.A. 8-1012 and amendments thereto,
in any criminal prosecution for violation of the laws of this state
relating to operating or altempting to operate a motor vehicle while
under the influence of alcohol or drugs, or both, or the commission

service on the pecrson.

and notices of dccisions of administrative hcarings mailcd

.(n) This scction and the applicable provisions
cont’amcd in K.S.A. 8-255(d) and (c) constitutc the
administrative proccdures to be used for all administrative
hecarings held under this actl To the cxtent that this
scclion and any other provision of law conflicts, this
scclion  prevails.

(o) The provisions of K.S.A. 60-206, and
amcndments thercto, regarding the computation of time

shall not bec applicable in detcrmining the cffective date of
suspension  sel out in  subsection (d) or the tme flor
requesting an administrative hecaring set oul in subscctlion
(g). "Calendar day" when used in this scction shall mecan
that every day shall be included in computations of time

of vehicular homicide or manslaughter while under the influence of
alcohol or drugs, or both, or in any prosecution for a violation of a
city ordinance relating to the operation or attempted operation of a

whether a weck day, Saturday, Sunday or holiday.
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motor vehicle while under the influence of alcohol or drugs, or botl,
evidence of the concentration of alcohol or drugs in the defendant’s
blood, urine, breath or other bodily substance may be adnitted and
shall give rise to the following: ,

(a) If the alcohol concentration is less than =10 .03, that fact may
be considered with other competent evidence to determine if the
defendant was under the influence of alcohol, or both alcohol and
drugs.

(b) If the alcohol concentration is 10 .08 or mere greater, it
shall be prima facie evidence that the defendant was under the
influence of alcohol to a degree that renders the person incapable
of driving salely.

(c) If there was present in the defendant’s bodily substance any

narcotic, hypnotic, sommifacient, stimulating or other drug which has

the capacity to render the defendant incapable of safely driving a
vehicle, that fact may be considered to determine if the defendant
was under the influence of drugs, or both alcohol and drugs, to a
degree that renders the defendant incapable of driving safely.

Sec. 4. K.S5.A. 8-1008 is hereby amended to vead as follows: 8-
1008. (a) Community-based alcohol and drug safety action programs
certified in accordance with subsection (b) shall provide:

(1) Presentence alcohol and drug evaluations of any person who
is convicted of a violation of K.S.A. 8-1567 and amendments thereto,
or the ordinance of a cily in this state which prohibits the acts
prohibited by that statute;

(2) supervision and monitoring of all persons who are convicled
of a violation of K.S.A. 8-1567 and amendments therelo, or the
ordinance of a cily in this state which prolibits the acts prohibited
by that statute, and whose sentences or terms of probation require
completion of an alcohol and drug safety action program, as provided
in this section, or an alcohol and drug abuse treatment program, as
provided in this section;

(3) aleohol and drug evaluations of persons whom the prosecutor
considers for eligibility or finds eligible to enter a diversion agree-
ment in lieu of further criminal proceedings on a complaint alléging
a violation of K.S.A. 8-1567 and amendments thercto, or the ordi-
nance of a city in this state which prohibits the acts prohibited by
that statute;

(4) supervision and monitoring of persons required, under a di-
version agreement in lieu of further criminal proceedings on a com-
plaint alleging a violation of K.S.A. 8-1567 and amendments thereto,
or the ordinance of a cily in this state which prohibits the acts
prohibited by that statute, to complete an alcohol and drug safety
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action program, as provided in this section, or an alcohol and drug
abuse Greatment program, as provided in this section; or

(5) any combination of (1), (2), (3) and (4).

(b) The presentence alcohol and drug evaluation shall be con-
ducted by a community-based alcohol and drug salety action program
certified in accordance with the provisions of this subsection to pro-
vide evaluation and supeivision services as described in subsections
(c) and (d). A comnumity-based alcohol and drug safety action pro-
gram shall be certified cither by the administrative judge of the
judicial district to be served by the program or by the secretary of
social and rehabilitation services for judicial districts in which the
administrative judge declines to certify a program. In establishing
the qualifications for programs, the administrative judge or the sec-
retary shall give preference to those programs which have had prac-
tical experience prior to July 1, 1982, in diagnosis and referral in
alcohiol and drug abuse. Certification of a program by the admin-
istrative judge shall be done with consultation and approval of a
majorily of the judges of the district court of the district and mu-
nicipal judges of cities lying in whole or in part within the district.
If within 60 days after the effective date of this sct the administrative
judge declines to certify any program for the judicial district, the
judge shall notify the secretary of social and rehabilitation services,
and the sceretary of social and rehabilitation services shall certify a
communily-based alcohol and drug safety action program for that
judicial district. The certification shall be for a four-year period.
Recertification of a program or certification of a diflerent program
shall be by the administrative judge, with consultation and approval
of a majority of the judges of the district court of the district and
municipal judges of cities lying in whole or in part within the district.
If upon expiration of certification of a program there will be no
cerlified program for the district and the administrative judge de-
clines to recertily or certify any program in the district, the judge
shall notify the secretary of soclal and rehabilitation services, at least
six months piior to the expiration of certification, that the judge
declines to recerlily or certify a program under this subsection. Upon
receipl of the nolice and prior to the expiration of certification, the
scerelary shall recertify or certify a community-based alcohol and
drug safety action program for the judicial district for the next four-
year period. To be eligible for certification under this subsection,
the administrative judge or the secretary of social and rehabilitation
services shall determine that a communitly-based alcohol and drug
safety action program is capable of providing, within the judicial

district: (1) The evaluations, supervision and monitoring required
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under subsection (a); (2) the alcohol and drug evaluation report re-
quired under subscction (c) or (d); (3) the follow-up dutics specilied
under subsection (c) or (d) for persons who prepare the alecohol and
drug evaluation report; and (4) any other functions and duties spec-

ified by law. Community-based alcohol and drug safety action pro-

grams perfonning services in any judicial district under this scction
prior to the cllective date of this act may continue to perform those
services until a comnmumity-based aleohol and drug salety action pro-
gram is cerlilied for that judicial district.

(©) A presentence aleohol and drug evaluation shall be conducted
on any person who is convicted of a violation of K.5.A. 8-1567 and
amendments thereto, or the ordinance of a city in this state which
prohibits the acts prohibited by that statute. The presentence alcohol
and drug evaluation report shall be made available to and shall be
considered by the court prior to sentencing. The presentence alcohol
and drug evaluation report shall contain a history of the defendant’s
prior traffic record, characteristics and alcohol or drug problems, or
both, and a recommendation concerning the amenability of the de-

fendant to education and rehabilitation. The presentence aleohol and |

drug evaluation report shall include a recommendation concerning
the alcohol and drug driving safety education and treatment for the
defendant. The presentence alcohol and drug evaluation report shall
be prepared Ly a program which has demonstrated practical expe-
rience in the diagnosis of alcohol and drug abuse. The duties of
persons who prepare the presentence alcoliol and drug cvaluation
report may also include appearing at sentencing and probation hear-
ings in accordance with the orders of the court, monitoring delen-
dants in thc treatment programs, nolilying the probation department
and the court of any defendant failing to meet the conditions of
probation or referrals o treatment, appearing al revocalion hearings
as may be required and providing assistance and data reporting and
program evaluation. The cost of any alcohol and drug education,
rehabilitation and treatinent programs for any person shall be paid
by such person, and such costs shall include, but not he limited to,
the assessments required by subsection (e). If financial obligations
are not met or cannot be met, the sentencing court shall be nolified
for the purpose of collection or review and further action on the
defendant’s sentence.

(d) An alcohol and drug evaluation shall be conducted on any
person whom the prosecutor considers for eligibility or finds eligible
to enter a diversion agreement in lieu of further criminal procecdings
on a complaint alleging a violation of K.S.A. 8-1567 and amendments
thereto, or the ordinance of a city in this state which prohibits the
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acts prohibited by that statute. The alcoliol and drug evaluation
report shall be made available to the prosecuting attorney and shall
be considered by the prosecuting attorney. The alcohol and drug
evaluation report shall contain a history of the person’s prior traffic
record, characteristics and aleohol or drug problems, or both, and
a recommendation concerning the amenability of the person to ed-
ucation and rehabilitation. The alcohol and drug evaluation report
shall include a recommendation concerning the alcohol and drug
driving safety education and treatment for the person. The alcohol
and drug evaluation report shall be prepared by a program which
has demonstrated practical experience in the diagnosis of alcohol and
drug abuse. The duties of persons who prepare the alcohol and drug
evalualion report may also include monitoring persons in the treat-
ment programs, notifying the prosecutor and the court of any person
failing to meet the conditions of diversion or relerrals lo treatment,
and providing assistance and data reporting and program evaluation.
The cost of any alcohol and drug education, rehabilitation and treat-
ment programs for any person shall be paid by such person, and
such costs shall include, but not be limiled to, the assessments
required by subscction (e).

(¢) In addition to any fines, fees, penaltics or costs levied against
a person who is convicted of a violation of K.S.A. 8-1567 and amend-
ments thereto, or the ordinance of a cily in this state which prohibils
the acts prohibited by that statute, or who enters a diversion agree-
ment in lieu of further criminal proceedings on a complaint alleging
a violation of that statute or such an ordinance, $110 shall be assessed
against the person by the sentencing court or under the diversion
agreement. The $110 assessment may be waived by the court or,
in the case of diversion of criminal proceedings, by lhe prosccuting
allorney, if the court or proseculing attomey finds that the defendant
is an indigent person or that the defendant has completed an
aleohol and drug trestment program subsequent te being
charged with @ violation of K:S-Ar 8-I1567 and amendments
thereto. Fxcept as otherwise provided in this subsection, the clerk
of the court shall deposit all assessments received under this section
in the alcohol and drug safety action fund of the court, which fund
shall be subject to the administration of the judge having adminis-
trative authority over that court. If the secretary of social and re-
habilitation services certifies the community-based alcohol and drug
safety action program for the judicial district in which the court is
located, the clerk of the court shall remit, during the four-year period
for which the program is certified, 15% of all assessments received
under this scclion lo the secretary of social and rehabilitation serv-

.15
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ices. Moneys crediled to the alcohol and drug safety action fund
shall be expended by the court, pursuant to vouchers signed by the
judge having administrative authority over that court, only for costs
of the services specified by subsection (a) or otherwise required or
authorized by law and provided by community-based alcohol and

drug salcty action programs, except that not more than 10% of the -

money crediled to the fund may be expended to cover the expenses
of the court involved in administering the provisions of this scction.
In the provision of these services the court shall contract as may be
necessary to carry out the provisions of this scction. The district or
municipal judge having administrative authority over that court shall
compile a report and send such report to the office of the state
judicial administrator on or before January 20 of cach year, heginning
January 20, 1991. Such report shall include, but not be limited to:

(1) The balance of the alcohol and drug safety action fund of the
court on December 31 of each year;

(2) the assessments deposited into the fund during the 12-month
period ending the preceding December 31; and

(3) the dollar amounts expended from the fund during the 12-
month period ending the preceding December 31.

The oflice of the slate judicial administrator shall compile such
reports into a statewide report and submit such statewide report to
the legislature on or before March 1 of cach year, beginning March
1, 1991.

(h The sceretary of social and rehabilitation services shall remit
all moneys reccived by the secretary under this section to the state
treasurer at least monthly. Upon receipt of the remittance, the state
treasurer shall deposit the entire amount in the state treasury and
credit it to the cerlification of community-based alcoliol and drug
safely action programs fee fund, which is hereby created. All ex-
penditures from such fund shall be made in accordance with ap-
propriation acls upon warrants issued pursuant to vouchers approved
by the secretary of social and rehabilitalion services or a person
designated by the sccretary.

Sec. 5. K.S.A. 8-1011 is hereby amended to read as follows: 8-
1011. A law enforcement officer, and the state or any political sub-
division of the state that employs a law enforcement officer, arresting
or taking custody of a person for any offense involving the operation
of or altempt to operate a metor vehicle while under the inlluence
of alcohol or drugs, or both, shall have immunity from any civil or
criminal liability for the care and custody of the mofor vehicle that
was being operated by or was in the physical control of the person
arrested or in custody if the law enforcement officer acts in good
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faith and exercises due care.

Scc. 6. K.S.A. 8-1012 is hereby amended to read as follows: 8-
1012. A law enforcement officer may request a person who is op-
erating or altemptling to operate a metor vehicle within this state
to submit to a preliminary scicening test of the person’s breath to
determine the alcohol concentration of the person’s breath if the
oflicer has reasonable grounds to believe that the person: (a) Has
aleohol in the person’s body; () has committed a traffic infraction;
or (c) has been involved in a meter vehicle accident or collision. At
the time the test is requested, the person shall be given oral notice
that: (1) There is no right to consult with an atlorney regarding
whether to submit to testing: (2) refusal to submit to testing is a
traflic infraction; and (3) further testing may be required after the
preliminary screening test. Failure to provide the notice shall not
be an issue or defense in any action. The law enforcement officer
then shall request the person to submit to the test. Refusal to take
and complete the test as requested is a traffic infraction. If the person
submils to the test, the results shall be used for the purpose of
assisting law enforcement officers in determining whether an arrest
should be made and whether to request the tests authorized by
K.5.A. 8-1001 and amendments thereto. A law enforcement officer
may arrest a person based in whole or in part upon the results of
a preliminary screening test. Such results shall not be admissible in
any civil or criminal action except to aid the court or hearing officer
in determining a challenge to the validity of the arrest or the validity
of the request to submit to a test pursuant to K.S.A. 8-1001 and
amendments thereto. Following the preliminary screening test, ad-
ditional tests may be requested pursuant to K.S.A. 8-1001 and
amendments thereto.

Sec. 7. K.S.A. 8-1013 is hereby amended to read as follows: 8-
1013. As used in K.S.A. 8-1001 through 8-1010, 8-1011, 8-1012, 8-
1014, 8-1015, 8-1016, 8-1017 and 8-1018, and amendments thereto,
and this scction:

(1) “Alcohol concentration” means the number of grams of alcohol
per 100 milliliters of blood or per 210 liters of breath.

(b) (1) “Aleohol or drug-related conviction” means any of the
following: (A) Conviction of vehicular battery or aggravated vehicular
homicide, if the crime is committed while committing a violation of
K.5.A. 8-1567 aud amendments thereto or the ordinance of a city
or resolution of a counly in this state which prohibits any acts pro-
hibited by that statute, or conviction of a violation of K.S.A. 8-1567
and amendments thereto; (B) conviction of a violation of a law of
another state which wonld constitute a crime deseribed in subsection
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(LY(A)A) if commiitted in this state; ex (C) conviclion of a violation
of an ordinance of a city in this state or a resolution of a counly in
this stale which would constitute a crime described in subsection
(b)(1)(A), whether or not such conviction is in a court of record; or
(D) conviction of an act which was committed on a military res-
ervation and which would constitute a violation of K.5.A. 8-1567,
and amendments thereto, or would constitute a crime described in
subsection (b)(1)(A) if committed off a military reservation in this
slate.

(2) For the purpose of determining whether an occurrence is a
first, second or subsequent occurrence: (A) “Alcohol or drug-related
conviction” also includes entering into a diversion agreement in licu
of further criminal proceedings on a complaint alleging commission
of a crime described in subsection (b)(1) which agrecment was en-
tered into during the immediately preceding five years, including
prior to the effective date of this act; and (B) it is irrelevant whether
an offense occurred before or after conviction or diversion for a

" previous offensc.
(c) “Division” means the division of motor vehicles of the de- -

partment of revenue.

(d) “Ignition interlock device™ mcans a device which uses a breath
analysis mechanism to prevent a person [rom operating a motor
vehicle if such person has consumed an alcoholic beverage.

{e) "Occurrence” means a test refusal, test failure or aleohol or
drug-related conviction, or any combination thercof arising from one
arrest, occurring in the immediately preceding five years, including
prior to the effective day of this act.

() “Other competent evidence” includes: (1) Alcohol concentra-
tion tests oblained from samples taken two hours or more after the
operation or attempted operation of a vehicle; and (2) readings ob-
tained from a partial alcohol concentration test on a breath testing
machine.

(g) “Samples” includes breath supplicd directly for testing, which
breath is not preserved.

(h)  “Test failure” or “fails a test” refers Lo a person’s having results
of a test administered pursuant to this act, other than a preliminary
screening, test, which show an alcohol concentration of 10 [.04 or
greater but less than .08, if such person is less than 21 years of
age, in such person’s blood or breath or] .03 or greater in the [any]
person’s blood or breath, and includes failure of any such test on
a military reservation.

(i) “Test refusal” or “refuses a test” refers to a person’s failure
to submit to or complete any test, other than a preliminary sereening
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test, in accordance with this acl:, and includes refusal of any such
test on a military reservation.

() “Law enforcement officer” has the meaning provided by
K.S.A. 21-3110, and amendments thereto, and includes any person
authorized by law to make an arrest on a military reservation for
an act which would constitute a violation of K.S.A. 8-1567, and
amendments therclo, if committed off a military reservation in this
stale.

Sec. 8. K.S5.A. 8-1014 is hereby amended to read as follows: 8-
1014. (a) Except as provided by subsection {d} (¢} [()] and K.S.A.
8-2,142, and amendments thereto, if a person refuses a test, the
division, pursuant to K.S.A. 8-1002, and amendments thereto, shall
suspend Uhe person’s driving privileges for one year.

(b) Except as provided by subsection {d} ¢/ [(] and K.S.A. 8-
2,142, and amendments thereto, if a person fails a test, the division,
pursuant to K.S.A. 8-1002, and amendments thereto, shall:

(1) On the person’s first occurrence, suspend the person’s driving
privileges for 30 days, then restrict the person’s driving privileges
as provided by K.§5.A. 8-1015, and amendments thereto, for an
additional 60 days; and

(2) on the person’s second or a subsequent occurrence, suspend
the person’s driving privileges for one year.

() Exceptl as provided by subsection {d} &/ [()] and K.S.A. 8-
2,142, and amendments thereto, if a person has an alcohol or drug-
relaled conviction in this state, the division shall:

(I) On the person’s first occurrence, suspend the person’s driving
privileges for 30 days er—wnti-tho-person-hnrcompleted-cduentioner
then restrict the person’s driving privileges as provided by K.S.A.
8-1015, and amendments thereto, for an additional 330 days; and

(2) on the person’s second or a subsequent occurrence, suspend
the person’s driving privileges for one year er—unti-the-perrontres

feted-thre—trent : s reedtet] tvehie}
ds-tonper.

[(d) Except as provided by subsection {f), if a person less than
21 years of age shows an alcohol concentration of .04 or greater
but less than .08 in such person’s blood or breath, the division,
pursuant to K.S5.A. 8-1002, and amendments thereto, shall:

{(1) On the person’s first occurrence, suspend the person’s driv-
ing privileges for 30 days;

[(2) on the person’s second or n subsequent occurrence, suspend
the person’s driving privileges for six months; and

[(3) assess an administrative fine of $25 to the person to cover

G-17
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the Kansas bureau of investigation luboratory costs. The division
shall remit all fines received under this section to the slate treasurer
at least monthly. Upon receipt of such remittance, the state treas-
urer shall deposit the entire amount thereof in the slate treasury
to the credit of the forensic laboratory and malterials fee fund of
the Kansas bureau of investigation.]

td} [(e)] Whenever the division is notified by an alcohol and drug
safety action program that a person has failed to complete any
alcohol and drug safety action education or treatment program or-
dered by a court for a conviction of a violation of K.S.A. 8-1567,
and amendments thereto, the division shall suspend the person’s
driving privileges until the division receives notice of the person’s
completion of such program.

{d) te/ [()] Except as provided in K.S.A. 8-2,142, and amend-
ments thereto, if a person’s driving privileges are subject to sus-
pension pursuant to this section for a test refusal, test failure or
alechol or drug-related conviction arising from the same arrest, the
period of such suspension shall not ‘exceed the longest applicable
period authorized by subsection (a), (b) erl,] (¢) [or ()], and such
suspension periods shall not be added together or otherwise imposed
consecutively. In addition, in determining the period of such sus-
pension as authorized by subsection (a), (b) erl,] (c¢) [or (d)], such
person shall receive credit for any period of tine for which such
person’s driving privileges were suspended while awaiting any hear-
ing or final order authorized by this act.

If a person’s driving privileges are subject (o restriction pursuant
to this section for a test failure or alcohol or drug-related conviction
arising from the same arrest, the restriction periods shall not be
added together or otherwise imposed consecutively. In addition, in
determining the period of restriction, the person shall receive credit
for #58~dwys=ef any pcriod of suspension imposed for a test refusal
arising from the same arrest.

{e} £ [(g)] If the division has taken action under subscction (a)
or (b) and such action is stayed pursuant to K.S.A. 8-259, and amend-
ments thereto, or if temporary driving privileges are issued pursuant
to subsection (k) of K.S.A. 8-1002, and amendments thercto, the
stay or temporary driving privileges shall not prevent the division
from taking the action required by subsection (c).

8 tg/lh)]  Upon restricting a person’s driving privileges pursuant
to this section, the division shall issue without charge a driver's
license which shall indicate on the face of the license that restrictions
have been imposed on the person’s driving privileges and that a
copy of the order imposing the restrictions is required to he carried
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by the person for whom the license was issued any time the person
is operating a motor vehicle on the highways of this state. If the
person is a nonresident, the division shall forward a copy of the
order to the motor vehicle adininistrator of the person’s state of
residence.

Sec. 9. K.S.A. 8-1015 is hereby amended to read as follows: 8-
1015. (a) A chiver whose violations were commiitted in a commercial
motor vehicle is exempt from ulilizing the below-stated restrictions.
When subsection (b)(1) of K.S.A. 8-1014, and amendments thereto,
requires the division to place restrictions on a person's driving priv-
ileges, the division shall restrict the person’s driving privileges to
driving only under the following circumstances: In going to and
returning from the person’s place of employment and in going to
and returning from a mandated alcohol education or treatment
program.

(b) (1) When subsection (c)(1) of K.S.A. 8-1014, and amendments
thereto, requires the division to place restrictions on a person’s
driving privileges, the division shall restrict the person’s driving
privileges to driving only under the following circumstances for a
period of GO days: In going to and reluming from the person’s place
of employment and in going to and returming from a mandated
alcohol education or treatment program.

(2) Upon expiration of the 60-day period provided by subsection
(b)(1), the division shall restrict the person’s driving privileges as
provided by K.S5.A. 8-292, and amendments thereto, for an additional
270 days, unless the convicling court, in licu of such restrictions,
has ordered the restrictions set out in subsection (b)(3).

(3) Upon convicting a person of an alcohol or drug related offense,
the convicting court, in lieu of the restrictions set out in subsection
(L)(2), may restrict the person’s driving privileges to driving only a
motor vehicle equipped with an ignition interlock device, approved
by the division and obtained, installed and maintained at the person’s
expense. Any fine imposed by the court for the conviction shall be
reduced by the court in an amount equal to the expense incurred
by the persou for obtaining, installing and maintaining the ignition
interlock device.

(4) Upon a person’s second or subsequent conviction for an al-
cohol related offense and the person had an alcohol concentration
of .15 or more in the person’s bload or breath, the convicting court
shall restrict the person’s driving privileges to driving only a motor
vehicle equipped with an ignition interlock device, approved by the
division and obtained, installed and maintained at the person's ex-
pense. Any fine imposed by the court for the conviction shall [may]
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be reduced by the court in an amount equal to the expense incurred
by the person for obtaining, installing and maintaining the ignition
interlock device.

(c) Upon expiration of the period of time for which restrictions
are imposed pursuant to this section, the licensce may apply to the
division for the return of any license previously surrendered by the
licensee. If the license has expired, the person may apply to the
division for a new license, which shall be issued by the division
upon payment of the proper fee and salisfaction of the other con-
ditions established by law, unless the person’s driving privileges have
been suspended or revoked prior to expiration.

(d) Violation of restrictions imposed under this section is a nis-
demeanor subject to punishment and suspension of driving privileges
as provided by K.S.A. 8-291, and amendments thereto.

Sec. 10. K.S.A. 8-1567, as amended by section 1 of chapter 298
of the 1992 Session Laws of Kansas, is hereby amended lo read as
follows: 8-1567. (a) No person shall operate or attempt to operate
any vehicle within this state while:

(1) The alcohol concentration in the person’s blood or breath as
shown by any competent evidence, including other compelent cv-
idence, as defined in paragraph (1) of subsection (f) of K.S.A. 8-
1013, and amendments thereto, is 10 .08 or more;

(2) the alcohol concentration in the person’s blood or breath, as
measured within two hours of the time of operaling or altemp;ing
to operate a vehicle, is 10 .08 or more;

(3) under the influence of alcohol to a degree that renders the
person incapable of safely driving a vehicle;

(4) under the influence of any drug or combination of drugs to
a degree that renders the person incapable of safely driving a vehicle;
or

(5) under the influence of a combination of alcohol and any drug
or drugs to a degree that renders the person incapable of salely
driving a vehicle.

(b) No person shall operate or atlempt lo operale any vehicle
within tiis state if the person is a habitual user of any narcolic
hypnotic, somnifacient or stimulating drug. ’

(c) 1f a person is charged with a violation of this section involving
drugs, the fact that the person is or has been entitled to use the
drug under the laws of this state shall not conslitute a defense against
the charge. .

(d) Violation ef this seetion is @ misdemennor: Upon a first
conviction of a violation of this section, a person shall be guilty of
a class B. nonperson misdemennor and sentencerd to not less than
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48 conseculive hours nor more than six months’ imprisonment, or
in the court’s discretion 100 hours of public service, and fined not
less than $200 nor more than $500. The person convicted must serve
at least 48 consccutive hours imprisonment or 100 hours of public
service either before or as 8 condition of any grant of probation or
suspension, reduction of sentence or parole. In addition, the court
shall enter an order which requires that the person enroll in and
successfully complete an alcohol and drug safety action education
program Or treatment program as provlded in K.S.A.
amendments thereto, or both the education and treatment programs.

(¢) Ona second conviction of a violation of this section, a person
shall be guilty of a class A, nonperson misdemeanor and sentenced
to not less than 90 days nor more than one year's imprisonment and
fined not less than $500 nor more than $1,000. The five days im-
prisonment mandated by this subsection may Le served in a work
release program only alter such person has served 48 consecutive
hours’ imprisonment, provided such work release program requires
such person to return to confinement at the end of each day in the
work release program. Except as provided in subsection (g), the
person convicted must serve at least five conseculive days impris-
onment before the person is granted probation, suspension or re-
duction of senlence or parole or is otherwise released. As a condition
of any grant of probation, suspension of sentence or parole or of any
other release, the person shall be required to enter into and complete
a treatment program for alcohol and drug abuse as provided in K.S.A.
8-1008, and amendments thereto.

() On the third or a subsequent conviction of a violation of this
section, a person shall be guilty of a severity level 9, nonperson
felony and sentenced to not less than 90 days nor more than one
year's imprisonment and fined not less than $1,000 nor more than
$2,500. Except as provided in subsection (g), the person convicted
shall not be eligible for release on probation, suspension or reduction
of sentence or parole until the person has served at least 90 days’
imprisonment. The court may also require as & condition of parole
that such person enter into and complete a treatment program for
alcohol and drug abuse s provided by K.S.A. 8-1008, and amend-
ments thereto. The 90 days’ imprisonment mandated by this sub-
section may be served in 2 work release program only after such
person has served 48 consecutive hours’ imprisonment, provided
such work release program requires such person to return to con-
fincment at the end of each day in the work release program.

(g Ona second or subsequent conviction of a violation of this
seclion, the court mnay place the person convicted under a house
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and 14 te 22; inelusive; through 22 of chapter 8 of Kausas Stalutes
Annotated and; K.S.A. 8-1,129, 8-1,130a, 8-1428a, 8-1742a and, 8-
2118 and K.5.A. 41-804, and amendments te these seetions thereto.

Sec. 12. K.S.A. 12-4305 is hereby amended to read as follows:
12-4305. (a) The municipal judge shall establish a schedule of fines
which shall be imposed for municipal ordinance violations that are
classified as ordinance traffic infractions. Also, the municipal judge
may establish a schedule of fines which shall be imposed for the
violation of certain other ordinances. Any fine so established shall
be within the minimum and maximum allowable fines established
by ordinance for such offenses by the governing body. The following
traffic violations are specifically excluded from any schedule of fines:

(1) Reckless driving;

(2) driving while under the influence of alcohol or drugs, or both,
or driving with a blood or breath alcohol concentration of 10 .08
or more;

(3) driving without a valid license issued or on a canceled, sus-
pended or revoked license; :

(4) fleeing or attempting to elude a police officer; or

(5) offense comparable to those prescribed by K.S.A. 8-1602, 8-
1603 and 8-1604 and amendments thereto.

(b) A person charged with the violation of an ordinance conlained
in a schedule of fines established under subsection (a) shall, except
as provided in subsection (c), appear at the place and time specified

~in the notice to appear. If the person enters an appearance, waives

right to trial, pleads guilty or no contest, the fine shall be no grealer
than that specified in the schedule.

(c) Prior to the time specified in the notice to appear, a person
charged with the violation of an ordinance contained in a schedule
of fines established under subscction (a) may enter an appearance, -
waive right to trial, plead guilty or no contest and pay the fine for
the violation as specified in the schedule. At the election of the
person charged, such appearance, waiver, plea and payment may be
made by mail or in person and payment may be by personal check.
The complaint shall not have been complied with if a check is not
honored for any reason, or the fine is not paid in full prior to the
time specified in the notice to appear. When a person charged with
an ordinance traffic infraction or other ordinance violation on a sched-
ule of fines makes payment without execuling a wrillen waiver of
right to trial and plea of guilty or no contest, the payment shall be
deemed such an appearance, waiver of right to trial and plea of no
contest.

The municipal judge may authorize the clek of the nunicipal
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court or some other person to accept by mail or in person such
voluntary- appearance, plea of guilty or no contest and payment of
the fine imposed by the schedule.

The schedule of fines and persons authorized tc accept such pleas
shall be conspicuously displayed in the office where such voluntary
appearance, plea of guilty and payment of fine occurs.

Sec. 13. K.S.A. 12-4415 is hereby amended to read as follows:
12-4415. (1) In determining whether diversion of a defendant is in
the interests of justice and of benefit to the delendant and the
‘community, the city attorney shall consider at least the following
factors among all factors considered:

(1) The nature of the crime charged and the circumstances sur-
rounding it;

(2) any special characleristics or circumstances of the defendant;

(3) whether the defendant is a first-time offender of an alcohol
related offense and if the defendant has previously participated in
diversion, according to the certification of the division of vehicles of
the state department of revenue; .

(4) whether there is a probability that the defendant will coop-
erate with and benefit from diversion;

(5) whether the available diversion program is appropriate to the
necds of the defendant;

(6) the impact of the diversion of the defendant upon the
community;

(7) recommendations, if any, of the involved law enforcement
agency;

(8) recommendations, if any, of the victimn;

(9) provisions for restitution; and

(10) any miligating circumstances.

(L) A city attorney shall not enter into a diversion agreement in
licu of further criminal proceedings on a complaint alleging an alcohol
related offense if the defendant:

(1) Has previously participated in diversion of an alcohol related
offense;

(2) las previously been convicted of or pleaded nolo contendere
to an alcolio! related offense in this state or has previously been
convicted of or pleaded nolo contendere to a violation of K.S.A. 8-
1567, and amendments thereto, or of a law of another state, or of
a political subdivision thercof, which prohibits the acts prohibited
by that statute; er

(3) at the time of the alleged alcohol related offense had an
alcohol concentration of .15 or more in the defendant’s blood or
breath; or
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3} (4) during the time of the alleged alcohol related offense was
involved in a motor vehicle accident or collision resulling in personal
injury or death.

Sec. 14. K.S.A. 22-2808, as amended by scction 257 of chapter
239 of the 1992 Session Laws of Kansas, is hereby amended to read
as follows: 22-2908. (a) In determining wheiher diversion of a de-
fendant is in the interests of justice and of benelit to the defendant
and the community, the county or district attomey shall consider at
least the following factors among all factors considered:

(1) The nature of the crime charged and the circumslances sur-
rounding it; kS

(2) any special characteristics or circumstances of the defendant;

(3) whether the defendant is a first-time offender and if the de-
fendant has previously participated in diversion, according to the
certification of the Kansas bureau of investigation or the division of
vehicles of the department of revenue;

(4) whether there is a probability that the defendant will coop-
erate with and benefit from diversion;

(5) whether the available diversion program is appropriale to the
needs of the defendant;

(6) the impact of the diversion of the defendant upon the
communily;

(7 recommendations, if any, of the involved law enforcement
agency;
(8) recommendations, if any, of the victim;

(9) provisions for restitution; and

(10) any mitigaling circumstances.

(b) A county or district attorney shall not eunler into a diversion
agreement in lieu of further criminal proceedings on a complaint il:

(1) The complaint alleges a violation of K.S.A. 8-1567, and
amendments thercto, and the defendant: (A) Has previously partic-
ipated in diversion upon a complaint alleging a violation of that
statute or an ordinance of a cily in this state which prohibits the
acts prohibited by that statute; (B) has previously been convicted of
or pleaded nolo contendere to a violation of that statute or a violation
of a law of another state or of a political subdivision of this or any
other state, which law prohibits the acts prehibited by that statute;
(C) at the time of the alleged alcohol related offense had an alcohol
concentration of .15 or more in the defendant’s blood or breath; or
{G} (D) during the time of the alleged violation was involved in a
motor vehicle accident or collision resulting in personal injury or
death; or

(2) the complaint alleges that the defendant committed a class A
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or B felony or for crimes commilted on or after July 1, 1993, a
severity level 1, 2 or 3 felony for nondrug crimes or drug severity
level 1 or 2 felony for drug crimes.

Sec. 15. K.S.A. 1992 Supp. 32-1131 is hereby amended to read
as follows: 32-1131. (a) No person shall operate or alicmpt to operate
any vessel within this stale while:

(1) 'The alcohol concentration in the person’s blood or breath, at
the time or within two hours after the person operated or attempted
to operate the vessel, is <10 .08 or more;

(2) under the influence of alcohol;

(3) under the influence of any drug or combination of drugs to
a degree that renders the person incapable of safely operating a
vessel; or

(4) under the influence of a combination of alcohol and any drug
or drugs to a degree Uiat renders the person incapable of safely
operaling a vessel.

(b) No person shall operate or attempt to operate any vessel
within this state if the person is a habitual user of any narcotic,
hypnotic, somnifacient or stimulating drug.

(¢) Il a person is charged with a violation of this section involving
drugs, the fact that the person is or has been entitled to use the
drug under the laws of this state shall not constitule a delense against
the charge.

(1) No person shall operate or attempt to operafc any vessel
within this state for three months after the date of refusal of sub-
mitting o a lest ifsuch person refuses to submit to a test pursuant
to K.S.A. 32-1132, and amendments thereto.

{d) (¢) Violation of this section is a misdemeanor punishable:

(1) On the first conviction, by imprisonment of not more than
one year or a fine of not less than $100 nor more than $500, or
both; and

(2) on the second or a subsequent conviction, by imprisonment
for not less than 80 days nor more than one year and, in the court’s
discretion, a fine not exceeding $500.

() In addition to any other penalties prescribed by law or rule
and regulation, any person convicted of a violation of this section
shall be required to satisfactorily complete a boater education course
of instruction approved by the secretary before such person sub-
sequently operates or attempts to operate any vessel.

Scc. 16. K.S.A. 1992 Supp. 32-1132 is hereby amended to read
as follows: 32-1132. (a) Any person who operates or attempts to
operate a vessel within this state is deemed to have given consent,
subject to the provisions of this act, to submit to one or more tests

D 2350 A by TTOAW
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of the person’s blood, breath, urine or other bodily substance to
determine the presence of alcohol or drugs. The testing deemed
consented (o herein shall include all quantitative and qualitative tests
for alcohol and drugs. A person who is dead or unconscious shall
be deemed not to have withdrawn the person’s consent to such test
or tests, which shall be administered in the manner provided by
this section. :

(b) A law enforcement officer shall request a person to submit
to a test or lests deemed consented to under subscction (a) if the
officer has reasonable grounds to believe the person was operating
or attempting lo operate a vessel while under the influence of alcoliol
or drugs, or both, and one of the following conditions exists: (1) The
person has been arrested or otherwise taken into custody for any
offense involving operation or attempted operation of a vessel while
under the influence of alcohol or drugs, or both, in violation of a
state statute or a city ordinance; or (2) the person has been involved
in a vessel accident or collision resulting in property damage, per-
sonal injury or death. The law enforcement officer directing admin-
istration of the test or tests may act on personal knowledge or on
the basis of the collective information available to law enforcement
officers involved in the accident investigation or arrest.

(c) If a law enforcement officer requests a person to submit to
a test of blood under this section, the withdrawal of blood at the
direction of the officer may be performed only by: (1) A person
licensed to practice medicine and surgery or a person acting under
the supervision of any such licensed person; (2) a registered nurse
or a licensed practical nurse; or (3) any qualified medical technician.
When presented with a written statement by a law enforcement
officer directing blood to be withdrawn from a person who has ten-
tatively agreed to allow the withdrawal of blood under this scclion,
the person authorized herein to withdraw blood and the medical
care facility where blood is withdrawn may rely on such a statement
as evidence that the person has consented to the medical procedure
used and shall not require the person to sign any additional consent
or waiver form. In such a case, the person authorized o withdraw
blood and the medical care facility shall not be liable in any action
alleging lack of consent or lack of informed consent. No person
authorized by this subsection to withdraw bLlood, nor any person
assisting in the performance of a blood test nor any medical care
facility where blood is withdrawn or tested that has been directed
by any law enforcement officer to withdraw or test blood, shall be
liable in any civil or criminal action when the act is performed in
a reasonable manner according to generally nceepted medical prac-
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tices in the community where performed.

(d) - If there are reasonable grounds to believe that there is im-
pairment by a drug which is not subject to detection by the blood
or breath test used, a urine test may be required. If a law enforce-
ment oflicer requests a person to submit to a test of urine under
this section, the collection of the urine sample shall be supervised
by persons of the same sex as the person being tested and shall be
conducted out of the view of any person other than the persons
supervising the collection of the sample and the person being tested,
unless the right to privacy is waived by the person being tested.
‘The results of qualitative testing for drug presence shall be admissible
in evidence and questions of accuracy or reliability shall go to the
weight rather than the admissibility of the evidence.

(e} No law enforcement officer who is acting in accordance with
this section shall be liable in any civil or criminal proceeding in-
volving the action.

(f) (1) Before a test or tests are administered under this section,
the person shall be given oral and written notice that: (A) There is
no right to consult with an attorney regarding whether to submit to
testing; (B) refusal to submit to tesling may be used against the
person at any trial on a charge arising out of the operation or at-
tempted operation of a vessel while under the influence of alcohol
or drugs, or both; (C) the results of the testing may be used against
the person at any trial on a charge arising out of the operation or
attempted operation of a vessel while under the influence of alcohol
or drugs, or both; and (D) after the completion of the testing, the
person has the right to consult with an attorney and may secure
additional testing, which, il desired, should be done as soon as
possible and is customarily available from medical care facilities and
physicians. After giving the foregoing information, a law enforcement
officer shall request the person to submit to testing. The selection
of the test or tests shall be made by the officer. If the person refuses
lo submit to and complete a test as requested pursuant to this
section, additional testing shall not be given. The person’s refusal
shall be admissible in evidence against the person at any trial on a
charge arising out of the alleged operation or attempted operation
of a vessel while under the influence of alcohol or drugs, or both.

(2) Failure of a person to provide an adequate breath sample or
samples as directed shall constitute a refusal unless the person shows
that the failure was due to physical inability caused by a medical
condition unrelated to any ingested alcohol or drugs.

(3) It shall not be a defense that the person did not understand
the written or oral notice required by this section.
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(¢) Nothing in this section shall be construed to limit the ad-
missibility at any trial of alcohol or drug concentration testing results
obtained pursuant to a search warrant. :

(h) Upon the request of any person submitling to testing under
this section, a report of the results of the testing shall be made
available to such person.

@) In addition to any other penaltics prescribed by law or rule
and regulation, any person refusing to take a test or tests when
requested to do so by a law enforcement officer pursuant to this
section shall be required to satisfactorily complete a hoater education
course of instruction approved by the secretary before such person
subsequently operates or attempits to operate any vessel.

Sec. 17. K.S.A. 41-201 is hereby amended to read as follows:
41-201. (a) The director of alcoholic beverage control and agents and
employees of the director designated by the director, with the ap-
proval of the secretary of revenue, are hereby vested with the power
and authority of peace and police officers, in the exccution of the
duties imposed upon the director of alcoholic heverage control by
this act and in enforcing the provisions of this act and the provisions
of KS.A. 41-804, and amendments therelo.

(b) The director and each agent and employce designated by the
director under subsection (a), with the approval of the sceretary of
revenue, shall have the authority to make arrests, conducl searches
and seizures and carry firearms while investigaling violations of this
act or violations of K.S.A. 41-804, and amendments thereto, and
during the routine conduct of their dutlies as detennined by the
director or designee. In addition to the above, the director and such
agents and employees shall have the authority to make arrvests, con-
duct searches and seizures and generally to enforce all the criminal
laws of the state as violations of those laws are encountered by such
employees or agents during the routine performance of their duties.
In addition to or in licu of the above, the director and the director’s
agents and employces shall have the authority to issue nolices to
appear pursuant to K.S.A. 22-2408 and amendments thercto. No
agent or employee of the director shall be certified to carry fireanns
under the provisions of this section without having first successfully
completed the firearm training course or courses prescribed for law
enforcement officers under subsection (a) of K.S.A. 74-5604a and
amendments thereto. The director may adopt rules and regulations
prescribing other training required for such agents or employees.

(¢} The attorney general shall appoint, with the approval of the
secretary of revenue, an assistant attorney general who shall be the
attorney for the director of alcoholic beverage control and the division
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of alcoholic beverage control, and who shall receive an annual salary
fixed by the attorney general with the approval of the director of
alcoliolic beverage control and the state finance council.

Sce. 18. K.S.A. 41-804 is liereby amended to read as follows:
41-804. (a) As used in this section, “alcoholic beverage” means any
alcoholic liquor, as defined by KS.A. 41-102 and amendments
thereto, or any cereal malt beverage, as defined by K.S.A. 41-2701
and amendinents thereto.

() No person shall transport in any vehicle upon a highway or
street any alcoholic liquer beverage unless such liquor is:

(1) In the original unopened package or container, the seal of
which has not been broken and from which the original cap, cork
or other means of closure has not been removed;

(2) in the locked rear trunk or rear compartment, or any locked
outside compartment which is not accessible to any person in the
vehicle while it is in motion; or

(3) in the exclusive possession of a passenger in a vehicle which
is a recreational vehicle, as defined by K.S.A. 75-1212 and amend-
ments thereto, or a bus, as defined by K.S.A. 8-1406 and amendments
thereto, who is not in the driving compartment of such vehicle or
who is in a portion of such vehicle from which the driver is not
directly accessible.

{b} (c) Violation of this section is a misdemeanor punishable by
a fine of not more than $200 or by imprisonment for not more than
six months, or both.

(e} Exeept as previded in subsection (f} upen eenvietion or
adjudieation of a violation of this seetion; the judge; in additien
te any ether penalty or dispesition erdered pursuant te laws
shall suspend the person’s driver’s lieense or privilege te op-
erate a moter vehiele en the streets and highways of this state:
Upen eonvietion or adjudieation of the first violation by sueh
persen; the suspensien shall be for three menths. Upen adju-
dication of a seecond or subsequent vielatien; the suspensien
shall be fer ene year:

(d) Upen suspensien of a license pursuant te this seetien;
the eoust shall require the persen te surrender the lieense to
the eeurt; whieh shall transmit the lieense te the divisien ef
motor vehicles of the department of revenue; to be reteined
until the peried of suspension expires- At that time; the lieensee
may apply te the division for return of the lieense- If the license
has expired; the person may epply for @ new license; whieh
shall be issued premptly upen payment of the preper fee and
satisfaetion of other eonditions established by law for ebtaining
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e lieense unless anether suspensien er reveeation of the per-
sen's privilege to eperate a moter wehiele is in effect:

{e} As used in this seetion; “highwayZ and “street” have
the meanings previded by K:S-A: 8-1421 and 8-1473; and
amendments theretor

() In lieu of suspending the driver’s lieense or privilege to
eperate a moter vehicle en the highways of Lhis state of any
person eonvieted of vielating this seetion; us previded in sub-
seetion {e); the judge eof the esurt in which such person was
eonvieted may enter an order whieh places eonditions on sueh
person’s privilege of operating a meter vehiele en the highways
of this state; a eertified eepy of whieli sueh person shall be
required to earry any time sueh persen is eperating a motor
vehiele on the highways ef this state: Any sueh vrder shall
preseribo the duration of the eenditions impesed; whieh in ne
event shall be for a period of less than three menths for o first
vielation ner more than one year fer a seeond wviolntion-

Upen entering an erder restrieting a person’s license her-
eunder; the judge shall require such person to surrender sueh
person’s driver's license to the judge whe shaull enuse it to be
transmitted to the divisien ef vehieles; together with a eopy of
the erder- Upen receipt thereof; the division of vehicles shall
issue without ehargo a driver’s license which shall indicate en
its faee that eonditions have been imposed on sueh person’s
privilege of operating & moter vehiele and that a eertified eopy
of the erder impesing sueh eonditions is required to be earried
by the persen for whem the lieense was issued any time sueh
persen is eperating a moter vehiele en the highways ef this
stater If the persen eenvieted is a nonresident; the judge shall
eause a eopy of the erder to be transmitted to the divisien and
the division shall foerward a eopy of it to the moter vehiele
administrator; of sueh persoen’s state of residence: Sueh judge
shall fumish te eny persen whese driver’s lieense has had eon-
ditiens impesed en it under this seetion a eopy of the erder;
whieh shell be reecognized as a wvalid Kansas driver’s lieense
until sueh time as the division shall issue the restricted license
provided for in this seelion-

Upen expiration of the period of time for whielh eonditions
are impesed pursuant to this subseetion; the lieensee may apply
te the divisien for the return of the lieense previously surren-
dered by sueh lieensee: In the event sueh license has expired;
sueh persen may apply te the divisien for a new license; whieh
shall be issued immediately by the division upon payment of
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the preper fee end satisfaction of the ether eonditions estab-
lished by law; unless sueh persen’s prvilege to operate a moter
vehiele on the highways of this state has been suspended or
revoked prior thereter If any persen shall violate any of the
eonditions impesed under this subsection; such person’s driv-
ers lieense or privilege to operate a motor vehiele on the
bighways of this state shall be reveked for a peried of net less
then 60 days ner more then one year by the judge of the eourt
in whieh suel: person is eonvieted of violating sueh eonditions:

(d) The court shall report to the division every conviction of a
violation of this section or of a city ordinance or county resolution
that prohibits the acts prohibited by this section. Prior to sentencing
under the provisions of this section, the court shall request and shall
receive from the division a record of all prior convictions obtained
against such person for any vlolations of any of the motor vehicle
laws of this state.

(e) Subject to the provisions of subsection (f), the division, upon
receiving a report under subsection (d), shall suspend the driving
privileges of the convicted person pursuant to K.S.A. 8-255 and
amendments thereto as follows: (1) Upon the first reported conviction
of such person, a suspension for three months; and (2) upon the
second or a subsequent reported conviction of such person, a sus-
pension for one year.

() In lieu of suspension of a person’s driving privileges as pro-
vided by subsection (g), the court may place restrictions on the
person’s driving privileges as provided by K.S.A. 8-292 and amend-
ments thereto for a period of: (I} Not less than three months upon
the first reported conviction of such person; and (2) not less than
one year upon the second or a subsequent reported conviction.

(@ It shall be an affirmative defense to any prosecution under
this section that an occupant of the vehicle other than the defendant
was in exclusive possession of the alcoholic beverage.

(W) The court shall require any person who is under the age of
21 who violates this section to enter into and complete an alcohol
and drug safety action program as provided by K.S.A. 8-1008, and
amendments thereto.

() For the purpose of determining whether a conviction is a
first, second or subsequent conviction in sentencing under this
section:

(1) “Convlction” includes being convicted of a violation of an
ordinance of any city, or resolution of any county, which prohibits
the acts that this section prohibits;

(2) only convictions occurring in the immediately preceding five
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years, including prior to the effective date of this act, shall be taken
into account, but the court may consider other prior convictions in
determining the sentence to be imposed within the limits provided
Jor a first, second or subsequent offender, whichever is applicable;
and .

(3 it is irvelevant whether an offense occurred before or after
conviction for a previous offense.

(1) This section shall not be construed as preventing any city
from enacting ordinances, or any county from adopting resolutions,
declaring acts prohibited by this section as unlawful or prohibited
in such city or county and prescribing penalties for violation thereof,
but such ordinance or resolution shall provide for suspension or
restriction of driving privileges as provided by this section and the
convicting court shall be required to report convictions for violations
of such ordinance or resolution as provided by subsection (d).

(k)  This section shall be part of and supplemental to the uniform
act regulating traffic on highways.

Sec. 19. K.S.A. 8-1001, 8-1002, 8-1005, 8-1008, 8-1011, 8-1012,
8-1013, 8-1014, 8-1015, 8-1567, as amended by section 1 of chapter
298 of the 1992 Session Laws of Kansas, 8-2204, 12-4305, 12-4415,
22-2908, as amended by section 257 of chapter 239 of the 1992
Session Laws of Kansas, 41-201, 41-804, 41-2719 and 41-2720 and
K.S.A. 1892 Supp. 32-1131 and 32-1132 are hereby repealed.

Sec. 20. This act shall take effect and be in force from aund after
its publication in the statute book.
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