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November 17, 1993
Morning Session

The Senate Committee on Judiciary was called to order at 9:30 a.m. Brief introductory
remarks were made by the Chairman, Senator Jerry Moran. An overview was given of the two-day
meeting to include: a tour of Youth Center at Topeka (YCAT), a confirmation hearing for Patrick A.
Nichols to the Board of Indigents’ Defense Services, a discussion of sentencing guidelines and juvenile
crime issues, and testimony concerning attorneys’ fees in contractual and commercial disputes. Senator
Moran announced there would be a public forum on crime at Johnson County Community College,
Cultural Education Center, at Overland Park this evening, November 17 at 7:00 p.m., with a box dinner
to begin at 6:00 p.m.

Harold Allen, Superintendent, YCAT, gave a brief overview of the history of YCAT
(Attachment No. 1). There was discussion concerning juvenile crime and possible solutions through
rehabilitation programs. Mr. Allen addressed the type of offender YCAT houses, violent as well as
misdemeanants.

The Committee adjourned at 10:15 a.m., for a tour of YCAT which included: recreation
areas, cottages, the high school, an overview of programs including the alcohol and drug program
(Attachment No. 2), and lunch with the detainees.

Afternoon Session

The Committee reconvened at 1:30 p.m. H. Patrick R. Nichols, member of the Board of
Indigents Defense, addressed the Committee regarding his background and interest in the State Board of
Indigents’ Defense Services and answered questions from the Committee (Attachment No. 3.

Senator Moran presented a draft of the minutes from the October 28-29, 1993 Senate
Judiciary Committee meeting for review.
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Juvenile Justice System and Sentencing Guidelines

Donna Whiteman, Secretary, Kansas Department of Social and Rehabilitation Services
(SRS), addressed the Committee in regard to the lack of community programs for nonviolent juvenile
offenders. She considers the lack of community programs a major flaw in the juvenile justice system

(Attachment No. 4).

Secretary Whiteman addressed the issue of distribution of funds for additional detention
facilities.

A question was asked if SRS would be interested in looking into a boot camp-type facility.
Secretary Whiteman said studies on boot camps have shown them to be limited in their success and some
programs have suffered from high drop-out rates because of the structure of the program.

A question was asked if the Legislature should set aside a particular facility for the violent
Juvenile offenders and whether Topeka would be the most logical location. Secretary Whiteman said that
was the goal of SRS. If the court was limited in placing the less violent offender at YCAT, SRS would
keep the more serious offenders longer, she said.

Don Moler, League of Kansas Municipalities, spoke to the Committee concerning
fingerprinting and reporting requirements for persons charged with certain offenses in municipal court
as a result of the new sentencing guidelines law. He also gave recommendations for changes (Attachment

No. 5).

A list was prepared by staff regarding sentencing guidelines policy issues to be discussed
by the Committee (Attachment No. 6). Included in the list were proposed amendments by the Kansas
Sentencing Commission to the guidelines laws.

Chairman Moran asked Lisa Moots, Kansas Sentencing Commission, to respond to the
League of Kansas Municipalities’ proposal on fingerprinting (Attachment No. 6). Ms. Moots referred
to number 2, page 2 of Attachment No. 6 which reads "Amendments to the fingerprinting requirements
in misdemeanor, municipal ordinance, and county resolution violation cases which will call for
fingerprinting only upon conviction rather than at earlier stages of the proceedings."

It was asked who was on the Kansas Sentencing Commission. Ms. Moots provided the
Committee with a list of those members (Attachment No. 7). She was asked if there were any
prosecutors on the Commission other than the Attorney General. Ms. Moots stated there was a
prosecutor vacancy at this time.

Ms. Moots discussed the Kansas Sentencing Commission’s recommendations and additions
to the sentencing guidelines and answered questions from the Committee. She provided proposed
language changes for some of the amendments (Attachment No. 8).

A motion was made by Senator Vancrum and seconded by Senator Rock to introduce a bill
"providing that the old sentence for a crime now classified as off-grid will not be converted to a term of
36 months as will the sentence for other old class A felonies if parole is revoked, where the offender has
received a guidelines sentence for a new crime committed while on parole, but will continue to be
administered as life sentence plus a consecutive guidelines sentence," to be effective on the date of
publication in the Kansas Register. The motion was carried.
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A conceptual motion was made by Senator Emert and seconded by Senator Petty to
introduce amendments or additions to the sentencing guidelines as presented by the Kansas Sentencing
Commission (Attachment No. 6), pages 2-4, items 1-14 with the exception of 10 and to amend item 5
to read "up to 120 days." The motion was carried.

A motion was made by Senator Ranson and seconded by Senator Harris to remove from
the Kansas Sentencing Commission package (Attachment Nos. 1 and 6) item 3, i.e., the issue of
municipal ordinance violations counting as part of criminal history and the related issue of fingerprinting
and to provide instead for a separate bill making these things the basis for departure. At the request of
the Committee, Lisa Moots submitted language to address this issue (Attachment No. 8A).

The Committee discussed the sentencing guidelines policy issues as prepared by staff
(Attachment No. 6).

Michael R. Santos, Senior Assistant City Attorney for Overland Park, provided written
testimony on mandatory fingerprinting and municipal offenses (Attachment No. 9).

Kyle Smith, Assistant Attorney General, assigned to the Kansas Bureau of Investigation,
addressed the Committee regarding bill requests from the Attorney General’s Victim Rights Task Force
and Crime Victim’s Compensation Board (Attachment No. 10).

A motion was made by Senator Vancrum and seconded by Senator Petty to introduce a bill
to repeal subparagraph (d) of K.S.A. 74-7305 eliminating the requirement of financial stress in regard
to qualifications for compensation for victims. - The motion carried.

A motion was made by Senator Emert and seconded by Senator Harris to introduce a bill
"which makes it illegal to possess an airplane with fraudulent or altered tail numbers or registered to a
fraudulent entity." The motion carried.

A motion was made by Senator Ranson and seconded by Senator Rock to introduce a bill
“which restricts the ease with which persons can purchase and transfer chemicals, which while not illegal
in and of themselves, are commonly used to manufacture illegal drugs.” The motion carried.

A motion was made by Senator Vancrum and seconded by Senator Oleen to introduce a
bill referred to as "three strikes and you are out," basically taking a person off grid, incarcerating them
for life upon conviction of their third serious violent felony offense.” The motion carried.

A motion was made by Senator Petty and seconded by Senator Rock to recommend Patrick
R. Nichols for confirmation to the Board of Indigents’ Defense. The motion carried.

Senator Vancrum gave directions to Johnson County Community College to meet with
Johnson County officials on crime problems. There will be a box dinner at 6:00 p.m., and the meeting
will begin at 7:00 p.m.

The meeting adjourned at 4:30 p.m.



-5-

November 18, 1993
Morning Session

The Senate Committee on Judiciary was called to order at 9:00 a.m.

‘Barkley Clark, Attorney from Kansas City, provided testimony regarding repealing of
Kansas laws prohibiting attorney’s fee clauses in commercial and consumer credit agreements and
answered questions from the Committee (Attachment No. 11).

Mr. Clark referenced a citation on page 7 of his testimony as an example for his
recommendation that the 1876 statute (K.S.A. 58-2312) should be repealed and the Uniform Consumer
Credit Code be modified to make it conform with other states.

Mr. Clark referenced page 12 of his testimony and stated that Kansas was the only state
that has strong judicial decisions backing the "American Rule.” He submitted a proposed bill as a part
of his testimony.

The question was asked if Mr. Clark would support a limitation on attorney’s fees not to
exceed 15 percent of the amount of debt as some other states provide in consumer credit transactions.
There was concern the term "reasonable attorney’s fees" was too broad in interpretation. Mr. Clark
stated the proposed legislation could be amended to read, not to exceed 15 percent of the amount of debt.

Bill Caton, Kansas Consumer Credit Commissioner, testified in favor of proposed changes
to the Kansas Uniform Consumer Credit Code and answered questions from the Committee (Attachment
No. 12).

Stewart Stein, Creditor Attorneys Association, favored the attorney’s fees proposal and
answered questions from the Committee (Attachment No. 13).

Bruce Ward, member, Wichita Collection Attorneys, testified in favor of the proposed
legislation concerning recovery of attorney’s fees and costs of collection and answered questions from
the Committee (Attachment No. 14).

Larry Rute, Kansas Legal Services, Inc., opposed the attorney’s fees’ proposal and
answered questions from the Committee (Attachment No. 15).

Jerel Wright, Governmental Affairs Director for the Kansas Credit Union Association,
submitted written testimony favoring the collection of attorney’s fees in consumer loan contracts

(Attachment No. 16).

Jeff Sonnich, Vice-President, Kansas-Nebraska League of Savings Institutions, provided
written testimony in favor of the proposed revisions of the Uniform Consumer Credit Code that would
allow creditors to recover the costs of attorney’s fees in civil actions (Attachment No. 17).

George Barbee, Executive Director, Kansas Association of Financial Services, provided
written testimony in favor of attorney’s fee recovery in consumer loans (Attachment No. 18).
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Kathleen A. Taylor, Associate General Counsel, Kansas Bankers Association, provided

written testimony in favor of proposed legislation allowing for attorney’s fee clauses in credit agreements
(Attachment No. 19).

There was general discussion by the Committee regarding juvenile justice policy issues

(Attachment No. 20).

Chairman Moran said gun control legislation will be introduced in the 1994 Session,
therefore, the Judiciary Committee would not need to introduce legislation concerning this policy issue.

Information was submitted by SRS, Youth and Adult Services, entitled "Working With
Juvenile Offenders: Help for Troubled Kids and Their Families While Providing for Public Safety"

(Attachment No. 21).

Gary Stotts, Secretary of Department of Corrections (DOC), submitted a list of the felony
crimes and their severity level to the Committee (Attachment No. 22).

John Alquest, Director of Youth Services, SRS, and Secretary Stotts, answered questions
from the Committee on juvenile justice policy issues.

John R. Wine, Jr., General Counsel, Secretary of State, provided requests for introduction
of legislation for the 1994 Session. He requested introduction of legislation regarding annual reports for
business organizations and limited liability partnerships (Attachment No. 23).

Jennifer Chaulk Wentz, Legal Counsel, Deputy Assistant Secretary of State, requested
legislation be introduced regarding annual reports for domestic cooperatives and amendments to the
Limited Liability Compact Act passed in 1993 which would clarify the signature requirements for articles

of organization (Attachment No. 24).

A motion was made by Senator Harris and seconded by Senator Petty to introduce the bills
requested by John R. Wine and Jennifer Chaulk Wentz of the Secretary of State’s office (Attachment Nos.
23 and 24). The motion carried.

John Badger, General Counsel, SRS, requested introduction of legislation to: (1) allow
for the voiding of transfers by spouses of medical assistance recipients, and (2) allow for the transfer
of personal property using an affidavit (Attachment No. 25).

Roberta Sue McKenna, Attorney, SRS, requested introduction of legislation to: (1) amend
the Kansas Code for Care of Children dealing with temporary custody, (2) limit custody of juvenile
offenders at youth centers to felony type convictions, (3) provide for provisional release from custody,
and (4) authorize the release of information concerning juvenile offenders (Attachment No. 25).

Jamie L. Corkhill, Attorney, Child Support Enforcement, SRS, requested introduction of
legislation to: (1) amend the Income Withholding Act and the Interstate Income Withholding Act to
insure compliance with federal-state plan requirements under Title IV-D of the Social Security Act, and
(2) amend the child support enforcement program with paternity. The federal Omnibus Budget
Reconciliation Act of 1993 requires Kansas to adopt and implement several paternity establishment

reforms by July 1, 1994 (Attachment No. 26).
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A motion was made by Senator Martin and seconded by Senator Ranson to introduce the
bill request package from SRS (Attachment Nos. 25 and 26). The motion carried.

Randy Hearrell, Research Director, Kansas Judicial Council, stated there would be
proposed changes in the Kansas Rules of Civil Procedures to make them conform with the federal rules
of civil procedures.

A motion was made by Senator Petty and seconded by Senator Vancrum to introduce a bill
with appropriate changes in the Kansas Rules of Civil Procedures to conform with the federal rules. The
motion carried.

Mr. Hearrell stated there is ambiguity and inconsistency in the area of the restoration of
civil rights for persons convicted of a felony.

A motion was made by Senator Emert and seconded by Senator Petty to introduce a bill
regarding clarification on restoration of civil rights of convicted felons. The motion carried.

Mr. Hearrell said there would be a proposed change in the criminal area dealing with
dangerous felony crimes in regard to the felony murder rule.

A motion was made by Senator Martin and seconded Senator Harris to introduce proposed
changes. The motion carried.

Mr. Hearrell said there was ambiguity in the emergency divorce language and he proposed
changes.

A motion was made by Senator Vancrum and seconded by Senator Emert to introduce
proposed changes in the emergency divorce statute. The motion carried.

Mr. Hearrell said he had been made aware of problems of classification of demands in the
probate area and would propose legislation to make appropriate changes.

A motion was made by Senator Emert and seconded by Senator Vancrum to introduce
legislation with changes in classification of demands in the probate area. The motion carried.

Jim Clark, Executive Director, Kansas County and District Attorneys Association,
requested introduction of eight items of legislation (Attachment No. 27). A motion was made by Senator
Vancrum and seconded by Senator Petty to introduce the Kansas County and District Attorneys’ bill
request package. The motion carried.

A motion was made by Senator Feleciano and seconded by Senator Martin to introduce a
bill regarding collection of attorney’s fees in commercial and consumer credit transactions and to consider
these amendments at a later date. The motion carried.

The following bills were discussed briefly, but the Committee decided not to take action
at this time: :
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S.B. 122 S.B. 278 S.B. 341 S.B. 356 S.B. 400

S.B. 123 S.B. 279 S.B. 343 S.B. 358 H.B. 2098
S.B. 150 S.B. 280 S.B. 344 S.B. 363 H.B. 2099
S.B. 213 S.B. 281 S.B. 345 S.B. 366 H.B. 2168
S.B. 234 S.B. 287 S.B. 346 S.B. 367 H.B. 2315
S.B. 276 S.B. 290 S.B. 347 S.B. 369 H.B. 2332
S.B. 277 S.B. 328 S.B. 351 S.B. 370 H.B. 2527

The following bills were reported adversely:

S.B. 147 S.B. 228 S.B. 352
S.B. 172 S.B. 229 S.B. 353
S.B. 174 S.B. 231 S.B. 357
S.B. 175 S.B. 236 S.B. 360
S.B. 192 S.B. 272 S.B. 362
S.B. 208 S.B. 300 S.B. 395
S.B. 221 S.B. 340 S.B. 404

The motion was made by Senator Harris and seconded by Senator Vancrum to report S.B.
147 adversely. The motion carried.

The motion was made by Senator Ranson and seconded by Senator Harris to report S.B.
172 adversely. The motion carried.

The motion was made by Senator Martin and seconded by Senator Emert to report S.B.
174 adversely. The motion carried.

The motion was made by Senator Petty and seconded by Senator Harris to report S.B. 175
adversely. The motion carried.

The motion was made by Senator Emert and seconded by Senator Ranson to report S.B.
192 adversely. The motion carried.

The motion was made by Senator Feleciano and seconded by Senator Emert to report S.B.
208 adversely. The motion carried.

The motion was made by Senator Petty and seconded by Senator Martin to report S.B. 221
adversely. The motion carried.

The motion was made by Senator Martin and seconded by Senator Emert to report S.B.
228 adversely. The motion carried.

The motion was made by Senator Ranson and seconded by Senator Emert to report S.B.
229 adversely. The motion carried.
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The motion was made by Senator Feleciano and seconded by Senator Emert to report S.B.
231 adversely. The motion carried.

The motion was made by Senator Feleciano and seconded by Senator Emert to report S.B.
236 adversely. The motion carried.

The motion was made by Senator Emert and seconded by Senator Martin to report S.B.
272 adversely. The motion carried.

The motion was made by Senator Ranson and seconded by Senator Emert to report S.B.
300 adversely. The motion carried.

The motion was made by Senator Harris and seconded by Senator Martin to report S.B.
328 adversely. The motion failed due to lack of yes votes.

The motion was made by Senator Ranson and seconded by Senator Petty to report S.B. 340
adversely. The motion carried.

The motion was made by Senator Feleciano and seconded by Senator Petty to report S.B.
352 adversely. The motion carried.

The motion was made by Senator Emert and seconded by Senator Martin to report S.B.
353 adversely. The motion carried.

The motion was made by Senator Ranson and seconded by Senator Feleciano to report S.B.
357 adversely. The motion carried. '

The motion was made by Senator Petty and seconded by Senator Ranson to report S.B. 360
adversely. The motion carried.

The motion was made by Senator Emert and seconded by Senator Ranson to report S.B.
362 adversely. The motion carried.

The motion was made by Senator Petty and seconded by Senator Feleciano to report S.B.
395 adversely. The motion carried.

The motion was made by Senator Emert and seconded by Senator Vancrum to report S.B.
404 adversely. The motion carried.

There was discussion regarding additional needs of the Committee to make decisions
concerning juvenile offenders. It was the consensus of the Committee to request an additional meeting
day from the Legislative Coordinating Council in December to discuss youth centers, alternative
programs, the boot camp issue, and governance issues regarding SRS and DOC. It was requested that
the secretaries of DOC and SRS, the Director of the Kansas Sentencing Commission, as well as
representatives from the Youth Center, the courts, and district attorneys be present to assist in answering
questions and helping the Committee in making its decisions. The date will be set after conferring with
Committee members.
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A motion was made by Senator Ranson and seconded by Senator Feleciano to approve the

minutes of the October 28-29, 1993 meeting subject to staff and Chairman reviewing and making
changes. No vote was taken.

The meeting adjourned at 3:40 p.m.

Prepared by Mike Heim

Approved by Committee on:

[~11-5Y

(Date)

94-0008098.01/MH



YOUTH CENTER AT TOPEKA

MISSION STATEMENT

The mission of the Kansas Youth Centers is to provide juvenile
correctional programs with a blended mission of care,
habilitation, treatment and public safety, which assures:

(o]

Q

HISTORY

Q

Protection of the safety of youth, staff and the public

Youth come to.understand the predictable connections
between behavior and consequences and that they can
control what happens to them by controlling their
behavior

Realistic treatment and programming for youth and their
families

Protection of the legal and civil rights of youth

Spiritual, moral, physical, intellectual and social
needs of youth are met ’

Constructive training aimed at habilitation and
reestablishment of youth in society

Established in 1879 as a State Reformatory. Program was
designed to develop a work ethic in the residents
through demanding work in agriculture and raising
livestock _

1205 - Changed name of State Reformatory to Boys
Industrial School (BIS). Program is military oriented
designed to provide order and discipline to campus life

1240 - Program attempts to establish role models for
youth through introduction of cottage parents.
Education is the primary goal

1850 - Mental health Movement influences Youth Center
with introduction of clinicians providing group and
individual therapy programs

1970 - Behavioral Modification Program in which
residents are taught pro social skills through a level
system. BIS becomes YCAT

1890 - On-campus; educaticn offer both academic and
vocational program offered through Lawrence Gardner
High School. Many different therapeutic Programs are
provided through clinical specialists and Menninger




residents.

Entire program is designed to be

implemented with structure and discipline. Emphasis is
on physical activity of residents

BUDGET INFORMATION

FY 93 (ACTUAL

$9,630,246

PERSONNEL

FTE (FY 94):
- School Contract:

STRUCTURE

ADMTISSTIONS BY

FY 94 ( ESTIMATE)

220
50

$9,565,736

Campus facility located on 60 acres in North Topeka

Residential Units: 12

SN R I

- Orientation Cottage

- Open Cottages

- Closed Cottages

High Security cottage

Bed Capacity: 219

TYPE OF OFFENSE:

OFFENSE NUMBER
A - FELONY 1
B - FELONY 30
C - FELONY 57
D - FELONY 60
E - FELONY 73
MISDEMEANORS S0
TOTAL 311
This total includes 9
returnees with new charges
Returnees - no new charges 11
322

PROGRAMS

1.

Safety and Security is key on campus.

Procedures are continually being refine
emphasis on adequate staff coverage wit
Training for staff is informative and r
plus fence

enhancements positively imp

(July 1, 1992 - June 30, 1993)

S d ol sl
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"
o
o
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Policies and

d. There is an

hin the cottage.
elevant. New radios
acts security
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procedures. Students are kept busy through educational,
recreational, and the therapeutic programs offered.

Treatment: Overall program consists of complete initial
evaluations and program plans for all students followed by
120-day assessments. Structure is provided by our Behavioral
Management or Level System. Students received continual
adult counselling through Youth Service Specialists and
clinical personnel. All students participate in school
comprising academic, vocational, and work study programs.
They all receive career education Classes such as parenting,
bachelor living, sexual responsibility, and drugs/alcohol in
perspective. Students can participate in community
activities such as Speakers Bureau, Adopt-A-Highway, Men’s
Choir, Mentoring Groups, and other volunteer events.
Students are involved in recreational, leisure skills
development, and high school Sports. Programs are offered
in group and individual psychotherapy offered by Menninger
residents; sex offender group therapy; drug and alcohol
counselling, self-esteem groups, values and decisions
groups, goal setting, and aggression replacement training.

Average Length of Stay (Y 93)

- Violent Offender = 18.7 months
- Nonviolent Offender = 7.3 months

- Total 8.3 months

Escapes From Campus Since Fence

7

February 1990 to August 1992 =
September 1992 to September 1993 = 0
Total Weekend Passes For FY 1993 = 561
- 13 of the 561 failed to return from pass and
10 of the youth returned to custody
Weekend Passes for FY 94 =. 128 .
- July 49 - all youth returned

44 - 4 youth did not return
35 - 1 youth did not return

- August
- September

128 5



GOALS AND OBJECTIVES

It would be unrealistic to expect the children in our program
Lo remain drug and alcohol free for the rest of their lives.
Their young age and the progressive nature of the disease
lend much ammunition to denial. Our program attempts to
Create conditions which will maximize the children's ability

to: :

1. Internalize the principles of the first of the Twelve
Steps of Narcotics Anonymous.

2. Understand what RECOVERY is and how it might impact their
lives. _

3. Experience the beginning stages of mental and emotional
recovery,

4. Understand the concepts of social and spiritual recovery.

It is hoped that the many who do choose to continue using may
éxperience an acceleration of the progression of their
disease and an early "bottom". Once this happens they will
know where to get help, and how to go about getting it.
Though the effects of the program for many are not immediate
it does have the potential to save them years of misery.-



YCAT ALCOHOI, AND DRUG PROGRAMMING

I. ASSESSMENT - BEvery stydent admitted to the youth center
receives an alcohol and drug assessment and SASSI.

II. EDUCATION - Three week drug and alcohol education
track presented by the Cheyenne cottage teachers,
there are a total of 15 hours and all students in
Cheyenne cottage participate.

III. CLOSED COTTAGE GROUPS - Closed cottage counseling groups
meet once per week in each of the three closed
cottages, 4 students in each cottage participate.

IV. SUBSTANCE ABUSE GROUP - chaplain Marks conducts this
four week program aimed at denial breaking, it meets
once per week, 6 students participate.

V. COUNSELING -~ Open campus counseling group has two
sessions per week, an on campus NA meeting, plus off
campus meetings if they qualify and are approved. Six
students participate.

VI. INTENSIVE COUNSELING - Two groups of 6 students
participate in four group counseling sessions per
week, an on campus NA meeting, plus off campus
meetings if they qualify and are approved. Program
length is 75 days but can be adjusted depending on the
treatment needs of the student.

V. CONTINUING CARE - Voluntary 12 week program consisting
of six students who have completed Intensive
Counseling. It meets once per week and students
participate in the on campus NA meeting plus off
campus meeting if they qualify and are approved.

VI. 12 STEP MEETINGS ON CAMPUS - Attendance at these meetings
is voluntary.

AA - Alcoholics Anonymous meetings are held in the chapel
on Monday nights at 6:30pm. AA volunteers from the
community facilitate this meeting.

NA - Narcotics Anonymous meetings are held in the
Admin. bldg. basement. NA volunteers from the
community facilitate this meeting.

VII. 12 STEP MEETINGS OFF CAMPUS - Attendance at these
meetings 1s voluntary. There are an average of four
off campus outings to attend meetings per week.
Students participating must meet criteria and have
approval of the pass committee each time they go off
campus. There is great therapeutic value in community
12 step meetings, this is where the students will
find recovery when they leave the institution.



SUBSTANCE ABUSE PROGRAM COMPREHENSIVE GROUP SCHEDULE

Monday

3:15 - 4:15
6:30 ~ 7:30
7:30 - 8:30
Tuesday

5:30 - 6:30
6:30 - 7:30
7:30 - 10:00
8:00 - 9:00
Wednesday
3:15 - 4:15
6:30 - 7:30
7:00 - 8:00
8:00 - 9:00
8:15 - 10:00
Thursday
7:00 - 8:00
8:15 - 9:15
Friday

6:30 - 7:30

7:30 - 8:30

9:30 - 12:00

Saturday

No Scheduled

Sunday
6:30 - 7:30
7:30 - 9:30

NOTES

10/5/93

CLOSED COTTAGE GROUP, Kiowa
EDUCATION GROUP, Groups #1 & #2
CONTINUING CARE GROUP

CLOSED COTTAGE GROUP, Comanche

FISHBOWL GROUP, Groups #l1 & #2

OFF CAMPUS AA/NA, Group #2 and Counseling Group
HOME GROUP, Group #1

CLOSED COTTAGE GROUP, Mohawk

HOME GROUP, Group #2

HOME GROUP, Group #1

PROCESS GROUP, Counseling group

OFF CAMPUS AA/NA, Group #1 & Continuing Care Gp

ON CAMPUS NA MEETING, Groups #1 & #2, Counseling
and Continuing Care Groups
HOME GROUP, Group #2

STEP STUDY GROUP, Groups #1 & #2
HOME GROUP, Group #2
OFF CAMPUS AA/NA, Group #2

Programming

HOME GROUP, Group #1
OFF CAMPUS AA/NA, Group #1 -

Group #l1l's counselor is Don Coleman

Group #2's counselor is Oscar Truhe

Closed Cottage counselor is Tim Flagg
Continuing Care counselor is Don Coleman
Counseling Program counselor is Oscar Truhe

PERSONAL CLOTHING IS PREFERRED FOR ALL OFF CAMPUS ACTIVITIES.

ALL OFF CAMPUS ACTIVITIES AND PERSONS PARTICIPATING IN THEM
MUST BE APPROVED BY THE PASS COMMITTEE.
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KANSAS COMMISSION ON GOVERNMENTAL STANDARDS AND CONDU@X,dards & Conduct

STATEMENT OF SUBSTANTIAL INTERESTS FOR INDIVIDUALS WHOSE

APPOINTMENT TO STATE OFFICE IS SUBJECT TO SENATE CONPIRMATION

INSTRUCTIONS. This statement (pages 1 through 4) must be completed by each person whose
appointment to a state position is subject to Senate confirmation (K.S.A. 46-247 and 46-248)
Failure to complete and return this statement may result in a fine of $10 per day for each day i:
remains unfiled. Also, any individual who intentionally fails to file as required by law, o:
:Lntentionally files a false statenenf.. is subject to prosecution for a class B lisdeneanor.

FPlease read the "Guide” and "Definitican” scction providud with this to:: for 2dditiona] assistanc:
in completing sections "C"-through “G"._.If you have questions or wish assistance, please contac
the Commission office at 109 West Sth. 'I'opeka KS or call 913-296—4219. .
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Last Nanme 1 First Name ‘ MI

KAEITIAE

City, State, Zip Code - , ’ -
gl 11211 s1als] gl B=A713]"[¥] 3l o]e

Home Phone Nunber : Business Phone Number

B. APPOINTED POSITION SUBJECT TO SEIATB CONFIRMATION:
Rlolale|s o=l L/ lololtleleln|T] |IDIe|Fle | NS =

List Name of Agency, Commission or Board

glo [#]e]o] (M elm =it

- Position . W&M
* The last four digits of your social security number will aid in identifying / ///

from others with the same name on the computer list. This information 1is optianal.
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OWRERSHTP TNTERESTS: List any corporation, partnership, proprietorship, ‘trust, joint venture
and every other business interest, including land used for income in, which either you o:
your spouse has owned within the preceding 12 months a legal or equitable interest exceedinc
$5,000 or 5%, whichever is less. If you or your spouse own more than 5% of a business, you
must disclose the percentage held. Please insert additional page if necessary to complete
this section. : : ‘

If you have nothing to report in Section "C", check here .

' "{ BRLD  PERCENY 0F
TYPE 0F BUSINESS DESCRIPTION 0F BY OVNERSHIP

BUSINESS NAME AND ADDRRSS
. INTERRSTS HELD TEOX  INTIRESIS

el

R e | 100% =

) Spouse
: Jointly

1 Ol Lende SIZ-TT7-R 1§ — L

Spouse
- Jointly

3

/7@&5 (ocinty, 8 Ol L lrusc

1 {1]

Spouse
Jointly -

{.

Tou

Spouse
— Jointly

1
i

Tou

Spouse
— Jointly

Tou

— Spouse
— Jdointly

- Yes

Spouse
Jointly

DI

GIFIS OR HONORARTA: List any person or business from whom you or your spouse either
individually or collectively, have received gifts or honoraria ha g an aggregate value of
$500 or more in the preceding 12 months. . l//,/’jgn

If you have nothing to report in Section "D", check here

BAUE OF PERSON OR BOSINRSS ZROM WHOX GIZT RECRIVED ADDRESS RECEIVED BY:

2,

Aoy €—

1.
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RECEIPT OF COMPENSATION: List all places of employment in the last calendar year, and any
other businesses from which you or your spouse received $2,000 or more in compensation
(salary, thing of value, or economic benefit conferred on in return for services rendered,
or to be rendered), which was reportable as taxable income on your federal income tax
returns. :

1. YOUR PLACE(S) OF EMPLOYMENT BUSINESS IN THE PRECEDING CALENDAR YEAR. IF SAME
AS SECTION "B”, CHECK HERE . . '
If you have nothing to report in Section "E"1, check here .

IANE OF BUSINESS ADDRESS : TIPE 01 BUSINRSS

[
-

2.

_See Secfon &

2. SPOUSE’S PLACE(S) OF EMPLOYMENT OR OTHER BUSINESS IN THE PRECEDING CALENDAR YEAR.
If you have nothing to report in Section "E"2, check here .

JAME 0F BUSINRSS ADDRESS TYPE 0F BOSINESS

2.

”’1- Frricie N ictols C-A/Lc_{ ‘ SDC/OS‘LUZA’ﬁErc///\ (A

r.

OFFICER OR DIRECTOR OF AN ORGANTZATTON OR BUSINESS: List any organization or business in
which you or your spouse hold a position of officer, director, assocliate, partner or
proprietor at the time of filing, irrespective of the amount of compensation received for
holding such position. Please insert additional page if necessary to complete this section.
If you have nothing to report in Section "F%, check here .

POSITION EELD IELD BY WHOK

2.

3.

{.
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RECETIPT OF FEES AND COMMISSTONS: List each client or customer who pays fees or commissions
to a business or combination of businesses from which fees or commissions you or youx spouse
received an aggregate of $2,000 or more in the preceding calendar year. The phrase “client
or customer” relates only to businesses or combination of businesses. In the case of a
partnership, it is the partner’s proportionate gshare of the business, and hence ¢of the fee.
which is significant, without regard to expenses of the partnership. An individual whc
receives a salary as opposed to portions of fees or commissions is generally not required to
report under this provision. Please insert additional page if necessary to complete this
section. . : . . :

If you have nothing to report in

S_ect}.:-lon '_‘Q" . checl; .h.e;:e

. 1 01 CLIERT / COSTOMER

ADDRESS

~ RECIIVID BY

i

.

L.

§.

T.

1.

11.

12.

13,

. ?Amcu_/(/wtﬁ&

(including any accompanying pages
my knowledge and belief is a true,

, declare that this statement of substantial interest:
and statements) has been examined by me and to the best o
correct and complete statement of all of my substantia

NUMBER OF ADDITIONAL PAGES
Return your cal?leted statepent to the Secretary of State, State House, Topeka,

interests and other matters required by law. I de t the intentional failure -
file this statement as required by law or o g a faig€/statement is a clas
Bm anor.

(0 /63

. (Datd Signatuxg/ of Person Making Statement

Kansas 66612.
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5040 SW 28TH

SUITEF

TOPEKA, KANSAS

66614-2302

(913) 273-8300

FAX 013) 273-8384

PATRICK R. NICHOLS |
ATTORNEY AT LAW RECEIVED

: N:C‘f“\,’ O 2 ‘% |

Kansas Commissign
" on-Gavernmental
dandards:& Conduet

November 1, 1993
ol
Noy 3 1993

Janet M. Williams P:;}IZ SYRS.;/ Ersbv
Supervisor of Conflicts of Interest
Kansas Commission on Governmental
Standards and Conduct
109 West 9th St., Suite 504
Topeka, KS 66612

Dear Ms. Williams:

Thank you for pointing out that I had never sent in my disclosure form. I
thought this had been done months ago.

Again, 1 apologize for my carelessness and hope that it has not
inconvenienced you or anyone else.

atrick R. Nichols
PRN:dch

Encl: Disclosure Form



SENATE CONFIRMATION QUESTIONNAIRE
APPOINTMENTS BY GOVERNOR JOAN FINNEY

Name: Patrick R. Nichols

Home Address: 3501 Lincolnshire Rd.

-

City, State, Zip Code: Topeka, KS 66614

Home Phone: 913 / 271-1575

Business Address: 5040 S.W, 28th St., Suite F

City, State, Zip Code:_ Topeka, KS 66614

Business Phone:_ 913 273-8300

Date of Birth: 7-25-50 Place of Birth Stockton, KS

Party Affiliation Democrat KBI Check(Yes/No) & % 35__/'

Appointed as:_Board of Indigent Defense Services

Effective E%%éiX:AE}ES for thetj?> -k&\SLS3:}\~—A
ending r‘\\\ \»SQQ SucceedlngMQ &\Ddu\\ bﬂu

Salary_\._ V\\\Q\/ Statutory Authorlty Zs? AVC \

Statutory Requirements

1. EDUCATION: o
High School Stockton High School

Year Graduated 1968

Postsecondary Degree, etc. Dates
-Fort Hays Kansas State College . BA 1974
Washburn . - ’ JD - 1977

3



MEMBERSHIP IN BUSINESS, TRADE AND PROFESSIONAL
ORGANIZATIONS DURING PAST 10 YEARS:

Dates Name : Location
1977-Present Kansas Trial Lawyers Topeka, KS
1977-Present American Bar/Kansas Bar Assn. Topeka, KS

-

HAVE YOU EVER BEEN ELECTED OR APPOINTED TO ANY PUBLIC
OFFICE IN KANSAS? Yes No No

-If so, please list dates and offices held,

Date Office

HAVE YOU EVER BEEN EMPLOYED BY OR HELD A POSITION OR OFFICE

WITH ANY FEDERAL, FOREIGN STATE, OR LOCAL GOVERNMENTAL
ENTITY OR AGENCY? Yes

If so, please list dates and offices held:

1981 Part-time attornev, TAO, SRS

HAVE YOU BEEN A REGISTERED LOBBYIST OR EMPLOYED A
REGISTERED LOBBYIST AT ANY TIME DURING THE PAST 5
YEARS? No

If you were a registered lobbyist, did you receive any
compensation?

List groups you represented or for which you employed
a lobbyist: -

'
~




6. EXPERIENCE OR INTERESTS WHICH QUALIFY YOU FOR THE OFFICE ToO
WHICH YOU HAVE BEEN APPOINTED:

Attorney for 16 _years, former prosecutor, spent % years as_court appointed

attorney, interests in public service, still maintain active criminal practice,

7. SUMMARY OF BUSINESS OR PROFESSIONAL EXPERIENCE:

Self-employed since 1979; Chairman, Kansas Trial Lawyers Workers' Compensation

Committee

8. HAVE YOU EVER BEEN A MEMBER OF THE ARMED FORCES OF JHE
UNITED STATES? o

If so, please list dates of service, branch of service and
date and type of discharge:

2. HAVE YOU EVER BEEN ARRESTED, CHARGED OR HELD BY FEDERAL,
STATE OR OTHER LAW ENFORCEMENT AUTHORITIES FOR VIOLATION OF
ANY FEDERAL LAW, STATE LAW, COUNTY OR MUNICIPAL LAW,
REGULATION OR ORDINANCE (EXCLUDING TRAFFIC VIOLATIONS FOR
WHICH A FINE 'OF $100 OR LESS WAS IMPOSED)? Yes

1969 Giving worthless check under.$50.00, Expunged

1970 Trespassing Expunged

10. DISPOSITION OF ANY INTERESTS THAT MIGHT HAVE PRESENTED A
POTENTIAL CONFLICT OF INTEREST FOR THIS POSITION.

" None
Return to: Mary Holladay E/ZiZfMjALTZZAL/Zi——f
Appointment Secretary . Slgndture

Office of the Governor
2nd Floor, State Capitol
Topeka, KS 66612
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KANSAS DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES

OFFICE OF THE SECRETARY
Donna Whiteman, Secretary

6th Floor

Docking State Office Building
Topeka, KS 66612-1570

For more information contact;

Tim Hoyt Barbara Schoof Conant
Public Information Officer  or Public Information Officer
(913) 296-3271 (913) 296-3271

Kansas juvenile judges: lack of community programs to assign non-
violent offenders a major flaw in juvenile justice system

FOR IMMEDIATE RELEASE November 17, 1993

At times, juvenile judges in Kansas have no good choices available to them. In effect, their
hands are tied because of the lack of community programs to provide needed structure for non-
violent juvenile offenders.

Juvenile judges and court officials who work in population centers of Kansas where
juvenile crime is increasing say it is imperative communities find alternatives to placement in
detention or youth centers for non-violent juvenile offenders.

“We could use a whole range of programs to keep non-violent offenders from going to the
youth centers,” said Sedgwick County Presiding Juvenile Judge Jim Burgess. “There’s no one
magic bullet; we need a variety of things.”

Judge Burgess pointed to common cases that come before him:

“You put them on probation, and they violate probation. Or they might violate their curfew
or become truant. Or they are arrested for a second shoplifting. They are not a menace to society --
but they sure are a menace to themselves. I keep saying ‘there’s going to be consequences,” but at
the same time, there are no programs to assign them to.”

Third District Juvenile Judge Dan Mitchell in Shawnee County echoed Judge Burgess’
concern. Both judges say the state youth centers should be reserved for violent offenders who need
to be committed for long stays to have a chance at rehabilitation. But because of a lack of
community programs, the youth centers often become overcrowded with a mixture of both non-
violent and violent offenders, potentially to the detriment of both group’s chances of making
needed changes in their lives.

Judge Mitchell said the major problem involves a lack of programming for “intermediate
level” juvenile offenders who may have been arrested for burglary or theft - more than once.

“So many of these kids are not necessarily violent, but are repeat offenders,” he said. “I’'m
not downplaying the seriousness of their offenses, but some of these kids do nothing more than
continue to break in and steal car stereos. There are no resources within the community offering
programming and rehabilitation. Sometimes I’ve got no place to go with them; no resources other
than the youth centers.”

Donna Whiteman, Secretary of the Kansas Department of Social and Rehabilitation
Services, said the building of community programs for juvenile offenders was identified as a major
goal during the creation of the department’s Family Agenda for Children and Youth.

(mord W
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(lack of community programming)
(page 2)

The Family Agenda seeks to end the historic overreliance in Kansas on incarceration of
youth. Research done during creation of the Family Agenda showed only seven states had a higher
rate of incarceration of juvenile offenders. :

“We must end this trend by placing a renewed emphasis on community-based programs,”
Secretary Whiteman said. “Too many youth are being committed to state youth centers who could
remain in their communities if programs were developed to help them make changes while at the
same time protecting the community. SRS is committed to the development of family-centered and
community-based interventions to address this situation.”

Judge Mitchell said violent and non-violent offenders should not be mixed at youth centers.

“These (non-violent) kids may be street-wise, but you put them in there with murderers and
gang members, they can get a higher education in crime,” Judge Miichell said. “It’s the same thing
that happens when you put a 19- or 20-year-old in the adult system, in Leavenworth (Federal
Penitentiary) or Lansing (State Prison).”

Judge Burgess pointed to a similar problem when serious offenders are mixed with non-
violent juvenile offenders.

“What you’re doing is putting them in an environment where instead of having the
opportunity to make progress and change behavior, in the youth centers there’s a good chance of
mixing with kids who don’t care about changing,” he said. “We need better programming in the
community.”

In Sedgwick County, the juvenile justice system deals with almost 2,000 juvenile crime
cases a year, a number that is growing, said Amy Cullom, juvenile court services administrator.
She echoed Judge Burgess’ concern about the serious difficulty they have is finding programs or
places to send what she called “the in-between kids” who have behavior problems but are not
violent criminals.

Some of the cases that come before them do not involve juvenile offenders, but are
Children in Need of Care (CINC) cases, Cullom said. There is a similar lack of community
programs to help these youth as there is with non-violent juvenile offenders.

“What started the investigation may be truancy, but they often become equally as difficult
as juvenile offender cases,” Cullom said. “These kids may have been sexually, mentally or
physically abused. We don’t have places for kids with behavior problems (as a result of such
abuse.) Right now, CINC cases are overwhelming this place.”

Judge Burgess and Gene Doughtery, supervisor of court service officers in Wyandotte
County, had praise for the SRS Day Reporting Program for juvenile offenders. Two day reporting
programs, which provide intensive case management for up to 50 juvenile offenders, began last
year, one in Wyandotte County and the other in Sedgwick County. A smaller day reporting
program is located in Pittsburg. ,

Judge Burgess said he could use more such programs, especially for the repeat non-violent
offenders who are close to being sent to the youth centers unless their behavior changes. He said
since 20 slots in the day reporting program are reserved for youth on conditional release from
youth centers, there often is no room for youth he would like to place in day reporting.

“Day reporting is a very good approach,” Judge Burgess said. “They are good intermediate
places with more structure than social workers can provide with their large caseloads. But space is
limited.”

(more)
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In Wyandotte County, Doughtery agreed.

“The day reporting program is working very well,” he said. “It gives us an option between
probation and youth center placement. They take some fairly difficult kids and give them the
opportunity to make a go of their lives.”

Both Judge Burgess and Judge Mitchell said various other private residential placement
programs in both Topeka and Wichita either always seem to be full or they turn down placements
from the judges for various reasons.

Judge Burgess said he would very much like to have a boot camp-type facility available for
some juvenile offenders, especially for youth 18-21 years old. He said there are few placement
possibilities for this age group.

“There really aren’t programs designed for kids 18-21 years of age,” he said. “I’ve had
kids laugh in my face because they knew there was no place I could send them.”

Judge Mitchell said because most group homes do not accept placements of many non-
violent juvenile offenders, he would like to have another secure facility where non-violent juvenile
offenders can be placed. He said such a facility could offer rehabilitation to juvenile offenders
without the extreme structure provided at youth centers.

Judge Mitchell said he remains a firm believer in rehabilitation of juveniles, but he fears
much of the public does not think it makes a difference. But, he said, if resources are devoted to
rehabilitation, it will work.

“If you take a reasonable period of time -- a ten-year span -- and measure success, the end
result is you will be much better off with the rehabilitation model as opposed to the pure and simple
punishment model,” he said. “The problem is, convincing the general public of that.

“It’s just like the old Framm Oil filter commercial - pay me now or pay me later,” he
added. “What’s it cost to house a prisoner - $25,000, $30,000 a year? Compare that to spending
much less money up front when kids are amenable to developing into a productive member of
society.”

Carolyn Risley Hill, commissioner of Youth and Adult services for SRS, said the
department is willing to work with any community interested in setting up a day reporting program
or any other program to deal with juvenile offenders or potential juvenile offenders.

“Although SRS is one of the primary forces in dealing with juvenile offenders in Kansas,
its efforts require extensive support from others,” Hill said. “Too often, we have not sought or
received this help. Kansas communities are clearly looking for increased control of youth who they
believe threaten property or personal safety, and for effective intervention to prevent repeat
offenses and entry into the adult prison system.

“We recognize there will always be a need for some emergency, detention and residential
treatment programs,” she added. “However, we believe we can transition to a system of care
which is less reliant on out-of-home placement and more reliant on services brought to youth in
their own communities.

“Taking youth out of their home communities to lock them up is not the answer. The
community is where they will eventually return.”

(30)
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KANSAS DETENTION CENTERS CURRENT STATUS
NOVEMBER, 1993

The following list of existing and developing facilities are an important part
of the continuum of services for juvenile offenders in Kansas. These services
play an integral role in the counties and regions that they serve and can be the
"hub" for other less costly alternatives to detention.

EXISTING FACILITIES:

Reno County

-capacity of 12

-approx. costs $150/day

-contracts with 26 counties (14 counties in Southcentral region)

Johnson County

-capacity of 30 (expanding to 70 by 1995)
-approx. costs $140/day not including indirects
-serves Johnson County

Saline County

-capacity of 5 (expanding to 8-seeking funds for expansion)
-approx. costs of $90/day

-serves Saline County

Sedgwick County
-capacity of 33
-approx. costs $148/day
-serves Sedgwick County

Shawnee County
-capacity of 22
-approx. costs $130/day
-serves Shawnee County

Wyandotte County

-capacity of 48

-approx. audited cost $60/day. Actual not determined
-serves Wyandotte County

Total Licensed Capacity 150
NEW REGIONAL DETENTION FACILITIES:

Northwest (Trego County) Opened June 21, 1993
-capacity of 10 (expansion to 14)

-approx. range $120 to $150/day

-serves 26 counties

Northcentral (Geary County) Opening December, 1993
-capacity of 12 (expansion to 24)

-approx. range $120 to $150/day

-serves 15 counties



Northeast (Douglas County) Opening July, 1994
-capacity of 15 [16] (expansion to 22 [23])
-approx. range $120 to $150/day

-serves 18 counties

Southeast (Crawford County) Opening May, 1994
-capacity of 14 (expansion to 28)

-approx. range $120 to $150/day

-serves 11 counties

Southwest (Finney County) Opening June, 1994
-capacity of 21 (expansion to 42)

-approx. range $120 to $150/day

-serves 18 counties

Total Licensed Capacity 70 (Total Contracted Capital Capacity 60)

Combined Licensed Capacity 220



League
of Kansas
Municipalities

LEGAL DEPARTMENT - 112 S.W. 7TH TOPEKA, KS 66603 - TELEPHONE (913) 354.9565 - FAX (913) 354-4186

TO: Senate Judiciary Committee

FROM: Don Moler, Senior Legal Counsel

RE: Fingerprinting Requirements and Municipal Offenses
DATE: November 17, 1993

| would like to thank the Committee for allowing the League to appear today to testify
regarding the fingerprinting requirements found at Section 15 of Chapter 291 of the 1993 Session
Laws of Kansas. Specifically of concern to cities is the requirement that every police department

is required to make two sets of fingerprint impressions of a person who is arrested for violation of .

a municipal ordinance which would be the equivalent of a Class A or B misdemeanor under state
law. Furthermore, subsection (b) requires that the court shall ensure, upon the offender’s first
appearance, or in any event before final disposition of a city ordinance which prohibits an act which
prohibits a Class A or B misdemeanor, that the offender has been processed and fingerprinted. The
League and its member cities raise the following concerns regarding these requirements.

ISSUES

First of all, we believe it is essentially impossible, given the constrictions of the municipal
court procedures act (specifically K.S.A. 12-4212 which limits the arrest authority of police officers
when arresting under ordinance violation authority) to obtain fingerprints of persons charged with
A or B type offenses. Thus, unless an individual is arrested and taken to the county jail or other
detention facility, it is impossible to obtain fingerprints on that individual unless each police officer
carries a fingerprint kit with him or her and obtains the fingerprints at the scene of the infraction
or offense. There is a further concern raised by League members regarding the fingerprinting of
persons simply charged with a violation but not found guilty of any wrongdoing. We are concerned
that this provision is unworkable and unenforceable as written and believe that it will not be
followed because of the conflicting nature of the requirement with current law and the unworkability
of the section.

Our concern with the second requirement, found in subsection (b) of Section 15, is simply
" that most municipal courts, whether in large or small cities, do not have immediate access to a
fingerprint kit or machine. Thus, they would be unable to obtain fingerprints even at the point'in
the process where the individual is found guilty, without ordering the individual to be taken down
to the county courthouse or jail for fingerprinting. We do not believe municipal court judges now
have this authority. This is also a potential mandate on local governments in that if all 300 plus
municipal courts were required to fingerprint at the time of a finding of guilt, it could require the
purchase of kits which we are told cost around $300. This would represent a cost for the kits in

AZ
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excess of $90,000 statewide. This would be further exacerbated by the need (and expense) of
having a trained person at each municipal court to take the fingerprint impressions.

Finally we have a concern regarding the language "municipal ordinance which would be the
equivalent of a Class A or B misdemeanor under state law." Itis of concern to the League because
a number of cities in Kansas do not simply adopt state statutes verbatim to enforce in municipal
court, but rather take the state statutes and customize them to fit local situations. This is especially
true in the larger cities. Given this fact, we are concerned with simply reporting convictions for
what is a misdemeanor type offense, but which does not equate to the offense as defined in state
statute.

RECOMMENDATIONS

At this time the League is making four specific recommendations relative to the fingerprinting
requirements as currently set forth in state statute. First of all we strongly urge repeal of that
language found in K.S.A. 21-2501(a)(1), as amended, requiring police officers to make fingerprint
impressions of any person arrested for a violation of a municipal ordinance which would be the
equivalent of Class A or B misdemeanor under state law. As mentioned in earlier testimony we
believe this is unworkable and a questionable public policy.

Secondly, we are recommending that fingerprinting in municipal court be limited only to those
persons convicted of a Class A or B type offense which would be classified a person misdemeanor
under state statute. This will have the effect of limiting the number of people who must be
fingerprinted and focus in on those offenses we believe were intended to be placed on the
sentencing grid.

Our third recommendation is to give specific statutory authority in the municipal court act
to municipal judges to require persons convicted of type A or B offenses in municipal court to go
to a fingerprinting location, probably at the county jail or sheriff’s office, for the fingerprinting
required by the statute. The fourth recommendation is that the municipal judge would also be able
to assess reasonable costs to defray the expenses of the law enforcement agency which took the
fingerprint impressions and sent them into the state.

Thank you very much for allowing the League to present recommendations concerning the
fingerprinting requirements.
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MEMORANDUM

Kansas Legislative Research Department

300 S.W. 10th Avenue
Room 545-N — Statehouse
Topeka, Kansas 66612-1586
Telephone (913) 296-3181 FAX (913) 296-3824

November 17, 1993

SENTENCING GUIDELINES POLICY ISSUES
Should the sentencing guidelines law be clarified to insure that a judge has sufficient discretion
when reviewing an inmate’s eligibility for the retroactive early release?

Should the 90-day cap on return to prison for probation violations under sentencing guidelines
be extended or repealed?

Should the Kansas Parole Board be given more discretion regarding the release of inmates
under sentencing guidelines or regarding the length of stay for inmates who violate conditions

of release?

Should the Committee endorse any of the attached suggestions of the Kansas Sentencing
Commission (see Attachment 1). :

Should certain sex offense crimes be placed on a higher or more severe grid level? If so, which
crimes?

Should other crimes be placed at a higher or lower grid level then they currently appear in the
grid boxes?

Should the Committee recommend that the Department of Corrections receive additional
parole officers for post release supervision?

Should plea bargaining guidelines be enacted?

Should past stale convictions (ten to 20 years old) be excluded from prior criminal histories?

~ o
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State of Kansas
KANSAS SENTENCING COMMISSION

Summary of Proposed Amendments or Additions

to the Sentencing Guidelines Act

The following is a brief summary of the legislation proposed by the Kansas Sentencing
Commission: ‘ '

1)  Amendments to certain statutes defining crimes that are subclassified into different
‘subsections with different offense severity levels. In certain statutes it is difficult to match up
the proper subsection with the proper severity level because of the way the statutes are written;
examples include theft and a number of the drug crimes. These amendments are intended to

simplify the procedures associated with guidelines sentencing and record-keeping and have no
substantive impact.

2) Amendments to some of the rules for determining the criminal history category of the
defendant, including:

a) Counting misdemeanor Assault (Class C "person" misdemeanor) in criminal history;

b) Counting prior convictions of any crime in criminal history unless the prior conviction ,
is used to enhance the severity level of the current crime or Is an element of that crime;

©) Providing that a prior conviction is any conviction that occurs prior to sentencing for
the current crime, regardiess of the order in which the crimes were actually committed;

d) Providing that only municipal ordinance and county resolution violations that are
identical to misdemeanors defined by state law or that prohibit the same behavior
prohibited by the DUI and DWS statutes will count in criminal history;

¢) Providing that an anticipatory version of a crime (attempt, conspiracy, solicitation) will
carry- the same criminal history designation, “person" or "nonperson," as the underlying
or completed crime;

f) Authorizing access by the prosecutor and defense to the juvenile files and records of
the defendant for purposes of verification of criminal history.

3) Amendments to the fingerprinting requirements in misdemeanor, municipal ordinance, and
county resolution conviction/violation cases which will call for fingerprinting only upon
conviction rather than at earlier stages of the proceedings. . (Companion change to juvenile

Jayhawk Tower 700 Jackson Strect - Suite 501 Topeka, Kansss 66603-3731
(913) 296-0923
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fingerprinting requirements proposed as well.)

4) Provisions requiring the sentencing court to inform a defendant of the specific guidelines
severity level of the crime as a prerequisite to-acceptance of a guilty or nolo contendere ples, and
prohibiting the elevation of the severity level for sentencing purposes once the plea has been

accepted.

5) Amendments to K.S.A. 22-3429, as amended by Section 195 of Chapter 291 of the 1993
Session Laws of Kansas, which clarify that the sentencing court can order the defendant
committed for mental examination, evaluation, and report, for a period of 120 days of the
maximum sentence that could be imposed upon conviction, whichever is shorter. o

6) Amendments clarifying the guidelines plea-bargain rules which require use of any prior
convictions of the defendant to elevate the severity level of certain crimes on the drug grid and

which otherwise prohibit the exclusion of any relevant prior convictions of the defendant from
the criminal history.

7D Amendments specifically providing that the court services officer is to prepare the entire
presentence investigation report, including the criminal history worksheet, and, as part of that
process, to indicate the source of information and potential source of verification of those prior
convictions, attaching any available documentation to the PSI when it is served on the parties.

B) Amendments providing that the sentence for a new crime committed while the defendant
is serving a sentence for a felony or is on any other type of felony release status such as
probation, community corrections, parole, conditional release, postrelease supervision, etc., is to
be imposed consecutively, and that, even where the new crime is presumptive probation, the
sentencing court may impose a prison term which does not constitute a departure.

9) Amendments providing for the conversion of an old sentence for which the offender was
on conditional release to a term of 12 or 36 months, depending on the Class of felony under old
law, or the maximum expiration date of the scntence, whichever is shorter, if the conditional
release is revoked where the offender has received a guidelines sentence for a new crime
committed on conditional release.

10)  Amendments providing that the old sentence for a crime now classified as off-grid will
not be converted to a term of 36 months as will the sentence for other old Class A felonles if
parole is revoked where the offender has received a guidelines sentence for a new crime
committed on parole, but will continued to be administered as life sentence plus a consecutive
guidelines sentence.

11)  Amendments requiring that any motion or notice from any party secking imposition of
a departure sentence indicate the type of departure sought and the grounds relied upon.

12)  Amendments limiting the application of the "double rule" limit for consecutive sentences
to multiple counts in the same case rather than all counts for which the defendant was convicted
at one time, regardless of whether from different cascs.
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13)  Amendments to the statute regarding the number of peremptory challenges avallable to
a defendant in accordance with the severity level of the crime charged.

14)  Amendments providing that, when multiple sentences are imposed, they will run
concurrently if the journal entry is silent unless the law requires consecutive sentences.
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See. 263, Scection 16 of chapter 239 of the 1992 Session Laws of
Kansas is hereby amended to read as follows: Section 16, (a) The

‘,\ sentencing judge shall impose the presumptive sentence provided
i by the sentencing guidelines for crimes committed on or after July
b L1993, unless the judge finds substantial and compelling reasons
i to impose a departure. If the sentencing judge departs from the
presunptive sentence, the judge shall state on the record at the

Add (b)(2)(E): "The defendant’s propensity‘: time of sentencing the substantial and compelling reasons for the

1993 SL, Ch. 291, Sec. 263:

departure.
Eoward acts of domestic or other violence (bY (1) Subject to the provisions of subsection (b)(3), the following
is demonstrated by a history of verified nonexclusive list of mitigating factors may be considered in deter-
convictions for violations of municipal mi'n:ng whether substantial and compelling reasons for a departure
. © exist:

ord i . - L . .

( "faﬂceS, county resolutions, or other (A)  The victim was an aggressor or participant in the criminal
criminal laws which are not otherwise conduct associated with the crime of conviction.
considered and scored in criminal history." (B) The offender played a minor or passive role in the crime or

participated under circumstances of duress or compulsion. This factor.
is not sufficient as a complete defense. '

(C) The offender, because of physical or mental impairment,
lacked substantial capacity for judgment when the offense was com-
mitted. The voluntary use of intoxicants, drugs or alcohol does not
fall within the purview of this factor.

(D) The defendant, or the defendant's children, suffered a con-
tinuing pattern of physical or sexual abuse by the victim of the offense
and the offense is a response to that abuse.

(E) The degree of harm or loss attributed to the current crime
of conviction was significantly less than typical for such an offense.

(2) Subject to the provisions of subsection (b)(3), the following

i ive nonexclusive list of aggravating factors mav be con-
sidered in determining whether substantial and compelling reasons
for departure exist:

(A) The victim was particularly vulnerable due to age, infirmity,
or reduced physical or mental capacity which was known or shouid
have been known to the offender.

(B) The defendant’s conduct during the commission of the current
offense manifested excessive brutality to the victim in a. manner not
normally present in that offense.

(C) The offense was motivated entirely or in part by the race,

e p—— e i R e e R 2 T D e
color, religion, ethnicity, national origin or sexual orientation of the
victim.

(D) The offense involved a fiduciary relationship which existed
between the defendant and the victim.

In determining whether aggravating factors exist as provided in
this section. the court shall review the victim impact statement.

(3) If a factual aspect of a crime is a statutory element of the
crime or is used to subclassifv the crime on the crime severity scale,
that aspect of the current crime of conviction may be used as an
aggravating or mitigating factor only if the criminal conduct consti-
tuting that aspect of the current crime of conviction is significantly
different irom the usual criminal conduct captured by the aspect of
the crunc,

{c! In determining aggravating or mitigating circumstances, the
court shull consider:

(1) Anyv evidence received during the proceeding;

(2) the presentence report; aad

(3) written briefs and oral arguments of cither the state or counsel
for the defendant; and

(4) any other evidence relevant to such aggravating or mitigating

circumstances that the court finds trustworthy and reliable.

it and K KA
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acuit «Ctions, nonperson leiony adult comvictions, person telony
wis entie adjudications, nonperson lelony juventie adiudications. per-
won class A musdemeanor adult convictions. nonperson cluss A mis-
demennor adult convictions, person class A misdemeanor juvenile
adjudications. nonperson class A misdemeanor juvenile adiudications,
person class B misdemeanor adult convictions. select cluss B non-
person misdemeanor adult convictions. person class B misdemeanor
revenile udiudications and select class B nonperson misdemeznor
1venile adjudications.

(b) A B nonperson select misdemeanor is a special classification
vstablished for weapons violations. Such classification shall be con-
sidcred and scored in determining an offender's criminal history
clussification,

¢} Ezcept as vtherwise provided. all convictions. whether sen-

tenced consecutively or concurrently. shall be counted separately in
the offender’s criminal history.

‘d)" The following are applicable to determining un offender’s
criminal history classification:

1) Only verified convictions will be considered and scored.

:2' Al prior adult felony convictions. including expungements.
will be considered und scored i RS exBHNLaments,

13} There will be no decuy factor applicable for adult convictions.

4} Except as otherwise provided. a juvenile ndiveientions ad-
Judication. which would have been a nonperson class D or E felouy
if committed before July 1. 1993. or a nondrug level 6. 7. 8. 9 or
10. or drug lecel 4. nonperson felony if committed on ur after July
1. 1993, or a4 misdemeanor if committed by un adult. that
reswesn the wges of 10 und 18 will decsw when the offendes
rewehes age 23 will decay if the current crime of conviction is
cammitted after the offender reaches the aze of 25. :

«3) For concictions of crimes committed before July 1. 1993, a
iuvenile edivdientions adjudication which would constitute u person
class AL B or C felony before Julv & 1003 on n Jovel & 2 3 4
wSpemm&-kmy#’m»&&eémmn&kavm. il
committed by an udult. will not decay. For convictions of crimes
committed on or atter July 1, 1993. q Jucenile adjudication which
would constitute an off-grid felony. a nondrug severity level ], 2,
3. 4 or 3 felony, or a drug secerity lecel 1. 2 or 3 Selony. if committed
by an adult. will noe decay.

&) All juvenile adjudications which would constitute a person
teleny will not decay or be forgiven.

{7 All cluss A misdemeunor ~onvictions. class B person misde-
meanors und class B select nonperzon misdemeanors shall be con-

sidered and scored. Class C misdemeunors will not be considerad
ind scored. . - . :

(8) Uniess otherwise provided by law, unclassified felonies; and
class A and B misdemeanors and unelssified i . » shall
be considered und scored us nonperson crimes for the purpose of
determining criminal history. :

(9) Prior convictions of a crime defined by a statute which has
since been repealed shull be scored using the classification assigned
at the time of such conviction.

{10 Prior convictions of a crime defined by a statute which has
since been determined unconstitutional by an appellate court shall
aot be used for criminul history scoring purposes. o

m

1993 SL, Ch. 291, Sec. 259:

(a): Add to the list of relevant prior conviction.
"...person misdemeanor adult convictions, persc
misdemeanor juvenile adjudications..., convictions c
adjudications for violations of Kansas municip:
ordinances or county resolutions which are identic:
o any crime classified under the state law c
Kansas as a person misdemeanor, select nonpersc
class B misdemeanor, or nonperson class -
misdemeanor." Eliminate "..person class =
misdemeanor adult convictions, person class ~
juvenile adjudications, person class B misdemeanc:
adult convictions, person class B misdemeano:
juvenile adjudications...." - B

/Add: "A prior conviction is any conviction which

- occurred prior to sentencing in the current case

‘regardless of whether the offense that led to the
prior conviction occurred before or after the ___

current offense or the conviction in_the current
caset T T o
@(7: ‘"All"peréoh misdemeanor convictions shal!
be considered and scored." '

(d)(8):  "Utless otherwise provided by law,
unclassified felonies and misdemeanors shall be

.- considered and scored as nonperson crimes for the

purpose of determining criminal history."

'Add (d)(11): "Prior convictions of any crime
“shall not be counted in determining the criminal
ihistory category if they enhance the severity
;level or applicable penalties, elevate the
iclassification from misdemeanor to felony, or
are elements of the present crime of conviction,

- -Except as otherwise provided, all other prior

convictions will be considered and scored."

1t/117/% %
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Sec. 9. KSA 21-3408 is herebg; amended to read as follows:
213408.&&&59&3#%5&5%&&&&9&&4%%%&&9
sulting in immediate epprehension of bedily ham: No bedil,
eentaet is neeessars Assault is intentionally placing an

in reasonable apprehension of immediate bodily harm.
Assault is a class C misdemeanor. '

other persan

1992 SL, Ch. 298, Section 9:

"Assault is a class C person misdemeanor."

»-3
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Gl iy theretw, the tollowing shae! aoeiy

n determinineg an offender’s criminal history classification as con-
tsvwed in the presumptive sentencing guidelines grid for nondrug
crunes and the presumptive sentencing guidelines gnd for drug
crunes:

i) Every three prior adult convictions or juvenile adjudications
of class A and cluss B person misdemeanors in the offender’s cruninal
history, or any combindtion thereof, shall be rated as one adult
cunviction or one juvenile adjudication of a person felony for criminal
history purposes.

ib) A wislution of subvevtions ¥ threush M of kS
2311301 end smendments thereto feaefé-z-—, wrlpwdnl wse of
weapens ¢ conviction of subsecnon (@)(1* of K.S5.A. 214204 and
amendments thereto reg urlawdul, criminal possession of
firearms by a person who is both addicted tv and un unlawful user
of a controlled substance, subsection (ax+4} of K.S.A. 21-4204 and
amendments thereto, possession of a firearm on schoul grounds or
K.S5.A. 214218 and amendments thereto. possession of a firearm on
the grounds or in the state capitol building, wil be scored us a
select class B nonperson misdemeanor conviction or adjudication and
shall not be eenverted te person felony units scored as a person
misdemeanor for criminal history purposes.

(¢) If the current crime of conviction is for ugsravated vehieunlas
homieide; us speeified in subseections () and {e) of XS4 21
05 and amendments thereto; while committing a wele&ea
of driving under the influence of alechol or drugs as
n subsection (b) of K.5.A. 21-34(M, involuntary manslaughter in the
commission of X.S.A. 8-1367 and amendments thereto driving under
the influence, then, each prior adult conviction or juvenile adjudi-
mt:onforéﬁwﬂg&néef&hemﬁaeaeee{&leeheleeéﬂﬁsas
provided in K.S.A. 8-1567 and amendments thereto shall be
eeunted count as one person felony for criminal history purposes.

(d) Prior burglary adult convictions and juvenile adjudications will
be scored for criminal history purposes as follows:

(1) Asa prior person felonv if the prior conviction or adjudication
was classified uas a burglary as described in subsection
(a) of K.5.A. 21-3715 and amendments thereto.

(2) As a prior nonperson felonv if the prior conviction or adju-
dication was classified as a burglary as described in
subsection (b) or (c) of K.S.A. 21-3715 and amendments thereto.

The facts required to classifv prior burglary adult convictions and
juvenile adjudications must be established by the state by a pre-
punderance of the evidence.

-:'- Out-of-state convictions und juvenile adjudxcmons will be
swrd in classifving the offender’s criminal history, Sueaistute con-

wictions or adjudicntion inelude the fedemi system; other state™y
swntoms: the Distriet of Columbin eourts; and foreisn: tribul und
arititites eourts: The statis of the conviction or aéj-aé-reat-wn from
the ottsistee é-b-Bﬁerl-&eﬁ shell be applied to the npproprinte
pesson or elnssitiention low os provided by thiy ned
An vut-of-state crime will be clussified as either a felony or a mis-
demeanor according to the convicting jurisdiction. If a crime is a
felony in another state, it will be counted as a felony in Kunsas.
The state of Kansas shall clussify the crime as person or nonperson.
In desiznating ¢ crime as person or nonperson comparable offenses
shull be referred to. If the state of Kansas does not have a comparable
offense. the out-of-state conviction shall be classified as a nonperson
~crime. Concictions or adjudications occurring within the federal sys-
tem, ovther state systems. the District of Columbia, foreign. tribal
~vr military courts are considered out-of-state convictions or adju-
dicativns. The facts required to classifv out-of-state adult convictions
and juvenile adjudications must be established by the state bv a
- preponderance of the evidence.

() Except as provided in subsections (4), (5) and (6) of section
5 uj' chapter 239 of the 1992 Session Laws of Kansas, juvenile ad-
judications will be applied in the same munner as adult convictions.
- Qut-uf-state jucenile adjudicativns will be treuted as juuemle adju-

dications in Kunsas.

1993 SL, Ch. 291, Sec. 260:

(a): "Every three prior adult convictions or juvenile
adjudications of person misdemeanors in the
offender’s criminal history, or any combination
thereof, shall be rated as one adult conviction or one
juvenile adjudication of a person felony for criminal

history purposes."

(¢e): "..Convictions or adjudications occurring
within the federal system, other state systems, the
District of Columbia, foreign, tribal, or military
courts are considered out-of-state convictions or
adjudications, as are convictions or adjudications for
violations of municipal ordinances or county
resolutions which prohibit the acts prohibited by
KSA 8-1567 or KSA 8-262 and amendments
thereto...."

Add (g): "A prior conviction of an attempt, a
conspiracy, or a solicitation as provided in KSA 21-
3301, KSA 21-3302, or KSA 21-3303, to commit 3
person felony [crime?] shall also be treated as a
person felony [crime?)."

Issue: Do we want this rule to apply to
misdemeanors? If so, are we comfortable with their
inclusion in the application of the 3-for-1 rule?

Add (h): "Drug crimes are designated as nonperson
crimes for criminal history scoring...."



500 K5 AL 1241060 as amended by section 30 of chapter
- o the 1992 Session Laws of Kansas, is hereby amended to read
av ullews: 1241060 @) The mumeipal judze shall have the power

to administer the vaths and enlforee all orders, rules and judgments
made by such municipul judge, and inay fine or imprison for con-
teinpt committed in court or for failure to obev process issued by
such municipal judge. in the same manner and to the same extent
as a judge of the district court.

(b) The municipul judge shull have the power to hear and de-
termine all cases properly brought before such municipal judge to:
Cant continuances; sentence those found guilty to a fine or con-
finement in jail. or both: commit accused persons to jail in default
of bond; determine applications for parole: release on probation; grant
time in which a fine may be paid; correct a sentence; -suspend
imposition of a sentence: set aside a judgment: permit time for post
trial motions: and discharge accused persons.

(¢} The municipal judge shall maintain a docket in which every
cause commenced before such municipal judge shall be entered.
Such docket shall contain the names of the accused persons and
complainant, the nature or character of the offense, the date of trial,
the names of all witnesses sworn and examined, the finding of the
court, the judgment and sentence, the date of payment, the date
of issuing commitment, if any, and every other fact necessary to
show the full proceedings in each case. -

(d) The municipal judge shall promptly make such reports and -

furnish the information requested by any departmental justice or the
judicial administrator, in the manner and form prescribed by the
supreme court. :

() The municipal judge shall insure ensure that witrination con-
cerning dispositions of el city ordinance violativn: . nparable to
convictions for class A and B misdemeanors under Kunsas criminal
statutes is forwarded to the Kansas bureau of investigation central
repository. This information shall be transmitted, on a formn or in a
format approved by the attorney general. within 30 days of final
disposition.

1993 SL, Ch. 291, Sec. 5:

(¢): "The municipal judge shall ensure th:
information concerning dispositions of cit
ordinance violations identical to misdemeanor

defined by state law is forwarded to the Kansa-
bureau of investigation central repository...."

P



Sec. 6. K.5.A. 124404 is hereby amended to reud as follows:
1204, Arraignment shull be conducted in open court by stating
to the accused person the substance of the charge and calling upon
him or her the accused to plead thereto. Arruignment for purposes
of accepting plea of not guilty may be accomplished by telephone,
mail or appearance by counsel. The court shall ensure, upon the
accused person’s first appearance, or in any event, before final
disposition, for a city ordinancs violation comparable to a class A
vr B misdemeanor under a Kansas criminal statute, that the accused

person has been processed and fingerprinted.

i as follows:
. 7. K.S.A. 12-1507 is hereby amended to read as fo
12ie;07.‘ If the accused person is found not guilty, judgment s

be rendered immediately. If the accused person is found guilty,
sentence shall be imposed and judgment rendered without unrea-
sonable delay. The court shall ensure, upon the accused person’s
first appearance, or in any event, before final dispousition. of a city
ordinance vivlation comparable to a conviction for a class A or.B
misdemeanor under a Kansas criminal statute. that the accused per-
son has been processed and fingerprinted.

1993 SL, Ch. 291, Sec. 6:

Last sentence (new language) unnecessary; See Sec.
7

1993 SL, Ch. 291, Sec. 7:

"..The court shall ensure, upon the defendant’s
conviction of a municipal ordinance violation
identical to a misdemeanor defined by state law, tha:
the defendant has been processed anc

fingerprinted..."

P4



M 500 RCS.AL 2122301, a5 amended O senion 22 ot cndper
239 ot the 1992 Session Laws of Kansas, is hereby amended to read
15 foilows: 21-2301. () It 1s hereby made the duty of every sheritf,
police department or countvwide law enforcement agency in the
stute, immediately to cause two sets of fingerpnnt impressions to be
made of a person who is arrested if the person: )

(1) Is wanted for the commission of a felony aads. On or after
July 1, 1993, fingerprints shall be taken if the person is wanted for
the commission of a felony or a class A or B misdemeanor; or d
ciolation of a county resolution or municipal ordinance which would
be the equivalent of a class A or B misdemeanor under state law;

(2) is believed to be a fugitive from justice:

{2} (3) mayv be in the possession at the time of arrest of any
goods or property reasonably believed to have been stolen by the
person:

(3} (4) is in possession of firearms or other cuncexied weapons,
burglary tools. high explosives or other appliances believed to be
used solely for criminal purposes;

& (5) is wanted for any offense which involves sexual conduct
prohibited by law or for violation of the uniform controlled substances
act; or

(53 (6) is suspected of being or known to be a habitual criminal
or violator of the intoxicating liquor law.

(b) The court shall ensure, upon the offender’s first appearance,
or in any event before final disposition of a felony or an A or B
misdemeanor or a violation of a county resolution or city ordinance
which prohibits an act which is prohibited by a class A or B mis-

demeanor, that the offender has been processed and fingerprinted. ‘

(c) Fingerprint impressions taken pursuant to this section §
be made on the forms provided by the department of justice of the
United States or the Kansas bureau of investigation. The sheriff
police department or countywide law enforcement agency shall cause
the impressions to be forwarded to the Kansas bureau of investigation
at Topeka, Kansas, which shall forward one set of the impressions

to the federal bureau of investigation, aex;artment of justice, at Wash-
ington, D.C. A comprehensive description of the person arrested
and such other data and information as to the identification of such

person as the department of justice and bureau of investigation re-

quire shall accompany the impressions.

te} (d) A sheriff. police department or countywide law enforce- .

ment agency may take and retain for its own use copies of fingerprint
impressions of a person specified in subsection (a), together with a
comprehensive description and such other data and information as
necessary to properly identify such person.

) (e) Except as provided in subsection (a1), this section shail
not be construed to include violators of any county resolution or
municipal ordinance.

1993 SL, Ch. 291, Sec. 15:

Eliminate new language only in (a)(1); leave "Is
wanted for the commission of a felony;"

(b): "The court shall ensure, upon the defenc.
conviction of a misdemeanor or a violation of a cc

.resolution or city ordinance identical to a misdeme

defined by state law, that the defendant has been proce.
and fingerprinted."



K.S.A. 21.2501a, us amended by section 33 of chapter
239 of the 1992 Session Laws of Kansas, is-hereby amended to read
as follows: 2]1.2501a. (@ All law enforcement agencies having re-
sponsibility for law enforcement in any political subdivision of this
state, on forms approved by the attorney general, shall maintain a
Permanent record of:

(1) All felony offenses reported or known to have been committed
within their respective jurisdictions;;

(2) all misdemeanors or other offenses which involve the violation -

of the uniform controlled substances act; and;

(3) on or after July 1, 1993, all Jfelonies or class A or B misde-
meanors reported or known to hape been committed within their
respective jurisdictions.

(b) All law enforcement agencies having the responsibility of
mdintaining a permanent record of offenses skall file with the Kansas
bureau of investigation, on a form approved by the attorney general,
4 report on each offense for which a permanent record is required

within 72 hours after such offense is reported or known to have

1993 SL, Ch. 291, Sec. 16:

(@)(3): "on or after July 1, 1993, all felonies or
misdemeanors reported or known to have been
committed within their respective jurisdictions."



CoNees ML T R Tt SR A Leroos amended o read
L N e o bl it be tzken
[P HHE aOu s laxen ingo Ccusicay ior 0¥ purpose. except
that:
b Fingermnnats oc pivtoeraphs of the juvenile may be taken if
duthonzed by 1 judiee of the district court having jurisdiction;
212 juvemle’s Hogerprines shail be taken. and photographs of a
juvenile may be taken, immediately upon taking the juvenile into
custody or upon first uppearance or in any event before final dis.
pusition. bejore the court for an offense which, if committed by a
person 1S or more vears of age. would make the person liable to
be arrested and prosecuted for the commission of a felony as defined
by K.S.A. 213105 und amendments thereto or a class A or B mis-
demeanor or a city ordinance violation comparable to a class A or
B misdemeanor under a Kansas criminal statute: and
(3) tingerprines or photographs of a juvenile may be taken under
K.3.A. 212501 und amendments thereto if the juvenile has been:
1A} Prosecuted us an adult by reason of subsection {b)(3) of K.S.A.
38-1602 or =3 38-1636. and amendments thereto: or
(B} convicted of aggravated juvenile delinquency as defined by
K.5.A. 213611 and amendments thereto: or
.C}  taken into custody for an offense described in subsection (b)(1)
or .2) of K.S.A. 38-1602 and amendments thereto.
ib) Fingerprints and photographs taken under subsection (a)(1)

or (2) shall be kept readily distinguishable from those of persons of
the age of majority. Fingerprints and photographs taken under sub-
section (a)(3) may be kept in the same manner as those of persons
of the age of majority.

(c) Fingerprints and photographs of a juvenile shall not be sent
to a state or federal repository, except that:

(1) Fingerprints and photographs may be sent to a state or federal
repository if authorized by a judge of the district court having
jurisdiction;

(2) a juvenile's fingerprints shall, and photographs of a juvenile
may, be ;cnt to a state or federal repository if taken under subsection
(a)(2% an

(3) fingerprints or photographs taken under subsection (aX3) shall
be processed and disseminated in the same manner as those of
persons of the age of majority.

(d) Fingerprints or photographs of a juvenile may be fumished
to another juvenile justice agency, as defined by K.S.A. 38-1617 and
amendments thereto, if the other agency has a legitimate need for
the fingerprints or photographs.

(e) Any fingerprints or photographs of a juvenile taken under the
provisions of subsection (a)(2) as it existed before the effactive date
of this act may be sent to a state or federal repository on or before
December 31, 1984.

() Any law enforcement agency that willfully fails to make any
report required by this section shall be liable to the state for the
payment of a civil penalty, recoverable in an action brought by the
attorney general, in an amount not exceeding $500 for each report
not made. Any civil penalty recovered under this subsection shall
be paid into the state general fund.

(8) The director of the Kansas bureau of investigation shall adopt
any rules and regulations necessary to implement, administer and
enforce the provisions of this section. including time limits within
w~hich fingerprints shall be sent to a state or federal repository when
required by this section.

(h)  Nothing in this section shall preclude the custodian of a ju-
senile from authorizing photographs or fingerprints of the juvenile
0 be used in any action under the Kansas parentage act.

1993 SL, Ch. 291, Sec. 221:

(a)(2): "photographs of a juvenile may be taken
immediately upon taking the juvenile into custody
or at any time thereafter until final disposition

of the matter, and a juvenile’s fingerprints shall

be taken upon adjudication for an offense which,
if committed by a person 18 or more years of age,
would constitute a misdemeanor or a violation of a
Kansas county resolution or city ordinance
identical to a misdemeanor defined by state law or
which prohibits the same behavior prohibited by

KSA 8-1567 and KSA 8-262."



Sec. 195. K.S.A. 1992 Supp. 22-3429 is hereby amended to read
as follows: 22.3429. After conviction and prior to sentence and as
part of the presentence investigation authorized by K.S.A. 21-4604
and amendments thereto or for crimes committed on or after July
1, 1993, a presentence investigation report as provided in section
14 of chapter 239 of the 1992 Session Laws of Kansas and amend-
ments thereto, the trial judge may order the defendant committed
for mental exumination, evaluation and report. If the defendant is
convicted of a felony, the commitment shall be to the state security
hospital or any suitable local mental health facility. If the defendant
is convicted of a misdemeanor, the commitment shall be to a state
hospital or any suitable local mental health facility. If adequate pri-
vate facilities are available and if the defendant is willing to assume
the expense thereof, commitment may be to a private hospital. A
report of the examination and evaluation shall be furnished to the
judge and shall be made available to the prosecuting attorney and
counsel for the defendant. A'defendant may not be detained for 1993 SL, Ch. 291, Sec. 195 (KSA 22-3429):
4> Y omere-than- 123“ day‘z.‘uadcwcommihnent—xde-underthirsecnu‘:n
or-for-mors._than- -maximum.- period of the pritson-sentence-that— . .
-could-be-imposed. oA ihep Add at very end "..., whichever is shorter."

£l
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erune severuy scde continned 1 the wntencme guidelines erid for
drug utfeases as provided wosection 3 of chapter 239 of the 1992

Sesston Laws of Kansas and amendments thereto consists of 4 levels
of ¢rimes. Crumes listed within each level are cunsidered to be
relativelv equal in severity. Level | crimes are the mnost severe
crunes and level 4 crunes are the least severe crimes.

(b! The provisions of this sect:on shall also be applicable to the
presumptive sentences for anticiputory crimes committed on or after
July 1. 1993, contained in tiv sentencing guidelines grid for drug
crimes as provided in section 3 of chapter 239 of the 1992 Session
Laws of Kansas and amendiments thereto:

(1) ~n attempt esnspimew or solicitution of un unluwhul set
contained in the senteneing guidelines grid for drug erimes o9
prowided in seetion S- The sentencing rule for a conviction of an
attempt to commit a drug offense shall be as provided in K.5.A. 21-
3301 and amendments thereto. The sentencing rule for a conviction
of a conspiracy to commit a drug offense shall be as provided in
K.5.A. 21-3302 and amendments thereto. The sentencing rule for
conviction of a solicitation to commit a drug offense shall be as
provided in K.S.A. 21-3303 and amendments thereto.

(2) No plea bargaining agreement may be entered into for the
purpose of permitting a person charged with a violation of any of
such drug offenses contained in subsection (a) to avoid the pre-
sumptive sentences established by the presumptive sentencing
guidelines grid for drug crimes as provided in section 5 of chapter
239 of the 1992 Session Laws of Kansas and amendments thereto.

5 Level 4 erimes; with up to one prior nenpersen felonw;
presume o sentenee of nenprisenr Level 3 rankings are bifur
# presumptive sentenee of nonimprisonment; and exvent as
prowided in subsection (e} of seetion 5; all sale offenses recvive

(c) The senteneing suidelines grid for drug eximes provides
& hiches severity level for second and third esnvictions for
whd wmesdmants therete; eithes sing ¥ or 7 confunction
set contained in oS 65-1127a or 65-HITH and amendments
therete: Prior concictions of the present crime, regardless of num-
ber. shall not be included in the criminal history score when they
are elements or enhance the severity level of the present crime of
conciction, .

1993 SL, Ch. 291, Sec. 258:
Eliminate (c) (See Sec. 259)

(®)(2): "No plea bargaining agreement may be
entered into whereby the prosecutor agrees to
decline to use a prior drug conviction of the
defendant to elevate or enhance the severity

level of a drug crime as provided in KSA 65-4127a
and KSA 65-4127b, and amendments thereto, or
agrees to exclude any prior conviction from the
defendant’s criminal history."

Pl



New Sec. 13. The prosecutor and the attorney for the defendant,
or the defendant when acting pro se, may engage in discussions with
a view toward reaching an agreement that, upon the entering of a
plea to a charged offense or to a lesser or related offense, the
prosecutor may do any of the following:

(a) Move for dismissal of other charges or counts;

recommend 2a particular sentence within the sentencing range
applicable to the offense or to the offense to which the offender pled

(c) recommend a particular sentence outside of the sentencing
mng:d' only when departure factors exist and shall be stated on the
record;

(d) agree to file a particular charge or count;

{(e) agree not to file charges or counts; or

() make any other promise to the defendant, except that the
prosecutor shall not agree to not allege prior convictions.

1992 SL, Ch. 239, Sec. 13:

(f): "make any other promise to the defendant,
except that the prosecutor shall not enter into

any agreement to decline to use a prior drug
conviction of the defendant to elevate or

enhance the severity level of a drug crime

as provided in KSA 65-4127a and KSA 65-4127b,
and amendments thereto, or any agreement to
exclude any prior conviction from the criminal
history of the defendant."

T4 -



261 Section 12 of chapler 25w o e 1392 Session Laws of
is hereby i cuded W oreas s Contieotbas The rules
h. _aeulating un offender’s criminal hustoy seure as provided in
sections 9, 10 and 11 of chapter 239 of thv “oesion Laws of Kansas
and amendments thereso are applicable to the sentencing guidelines
grid for both nondrug and drug crimes. Prior convictions of the
present crime, rewardless of number, shall not be included in the
criminal history score when they are elements or enhance the secerity
level of the present crime of conviction. All other precious cunvictions
shall be included in the criminal history score. Drug crimes are
designated as nonperson crimes for criminal history scoring. except
%MG&WMM%QMS%&MW
f0 of K8d: 6541374 or subsection ) of KS=ir 65—H3Th und
nmendmenty theretor
Prior convictions of anlewlul wets contained in subsection b
of Fofmh 65-HA2Tu o subsection 9 of KSo: 65—137h and

@ prior eonvietion is ineluded in the ranking of a severity level

4 drug offense unless the offender is eharged with a feleny

te) I an offender has e previous drug sale conviction end
W&m@e@e&dem&emw4m*
kméemémgsdemshdlbemluéeém
the eurrent esiminel hi seere in sentencing the severdy
level 4 pocsessory offense: .

1993 SL, Ch. 291, Sec. 261:

Eliminate (See Sec. 259)
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- - cvnan b of chapter 228 o the TUU2 Seasnnn v, ot
wrebnamended o read as follows. seceen 1o 0y
e oo esiieiannn renort s r»q't'w': Yo nsany e .

Ui ooan unclassdled lelonies, on or after Juiv L. luwd.

{br  Each presentence report prepared for an offender to be sen-
tenced tor one or more felonies committed on or after Julv L. 1993,
shall be limued to the following information:

(1) A summary of the factual circumstances of the crime or crimes
of conviction.

(2)  If the defendant desires to do so, a summary of the defendant's
version of the crime.

(3) When there is an identifiable victim, a victim report. The
person preparing the victim report shull submit the report to the
victim and request that the information be returned to be submitted
as a part of the presentence investigation. To the extent possible,
the report shall include a complete listing of restitution for dumages
suffered by the victim.

(4) An appropriate classification of each crime of conviction on
the crime severity scale.

(3) A listing of prior adult felony, class A person and nonperson
misdemeanor and class B person misdemeanor convictions, class B
select nonperson misdemeanor and all prior juvenile adjudications
comparable to the above which comply with the decay rule. Such
listing shall include an assessment of the appropriate classification of
the criminal history on the criminal history scale.

(6) A proposed grid block classification for each crime, or crimes
of conviction and the presumptive sentence for each crime, or crimes
of conviction,

() 1f the proposed grid block classification is a grid block which
presumes imprisonment, the presumptive pnson term range and the
presumptive duration of postprison supervision as it relates to the
crime severity scale,

(8) If the proposed grid block classification does not presume
prison, the presumptive prison term range and the presumptive
duration of the nonprison sanction as it relates to the crime severity
scale and the court services' officer’s professional assessment as to
recommendations for conditions to be mandated as part of the non-
prison sanction. N e . :

(c) The presentence report will become part of the court record
and accessible to the public and defendant, except that the victim
' statement, any psychological reports and drug and alcohol reports

are to be confidential. . :

(d) The criminal history worksheet will not substitute as a pre-
senience report. . :

‘e} The presentence report will not include optional report com-
7-nents, which would be subject to the discretion of the sentencing
w2urt in each district except for psychological reports and drug and
iicohol reports. ) )

() The court can take judicial notice of a prior presentence report
criminal history worksheet, regardless of age, to reclassify a criminal
history classification in a current case. '

(g) All presentence reports shall be in substantially the following
format: . ' .

topiet ___ Pegm
ooneAMEl_ PRESANTIINCE VLS TIOA PO ALPCRT ™o
[C-% 1
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e AtTomrer:
G
san: 3 : e ARG
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(MeacTTy:  mromc [ Y xa: Cr Qu
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1993 SL, Ch. 291, Sec. 262:

(@): "...The court shall order the preparation of th
presentence investigation report by the cou:
services officer as soon as possible after convictic-
of the defendant..."

(@)(5): "A listing of all prior adult convictions ¢
juvenile adjudications for felony or misdemeanc
crimes or violations of Kansas county resolutions c.
city ordinances identical to any misdemeanc
defined by state law...."

(®)(5): Add: "Such listing shall also include th:
source of information regarding each listed prio:
conviction and any available source of journa.
entries or other documents through which the listec
convictions may be verified. If any such journa.
entries or other documents are obtained by the cour
services officer, they shall be attached to the
presentence investigation report. Any prior crimina’
history worksheets of the defendant shall also be
attached.”

S~/
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suspension of sentence or pursuant o sabsevtion —= 1 d for defens

dants who comnitted a erume prior o Tuiv L. 1993, and at any tune
during which a defendant 1s serving 4 nonprisen sanction for a crime
comunitted on or after July 1, 1993, or pursuant to subsection «b
1d:, the court mav issue a warrant for the arrest of a defendunt for
violation of any of the conditions of release or assignment. a notice
t dppear to answer to a charge of violation or a violation of the
defendant’s nonprison sanction. The notice shall be personally served
upon the defendant. The warrant shall authorize all officers named
in the warrant to return the defendant to the custody of the court
or to any certified detention facility designated by the court. Any
cnurt services officer or community correctional services officer may
arrest the defendant without a warrant or may deputize any other
officer with power of arrest to do so by giving the officer a written
statsment setting forth that the defendant has. in the judgment of
the court services officer or community correctional services officer.
Vwslied the conditions of the defendant’s release or a nonprison
sunction. The written statement delivered with the defendant by the
arresting officer to the official in charge of a county jail or other
piace of detention shall be sufficient warrant for the detention of
the dcfndant. After making an arrest, the court services officer or
community correctional services officer shall present to the detaining
authorities a similar statement of the circumstances of violation. Pro-
visions regarding release on bail of persons charged with a crime
shall be applicable to defendants arrested under these provisions.
€3 (b) Upon arrest and detention pursuant to subsection (a), the
court services officer or community correctional services officer shall
immediately notifi' the court and shall submit in writing a report
showing in what manner the defendant has violated the conditions
of release or assigtnment or a nonprison sanction. Thereupon, or
upon an arrest by warrant as provided in this section, the court shall
cause the defendant to be brought before it without unnecessary
delay for a hearing on the violation charged. The hearing shall be
in open court and the state shall have the burden of establishing
the violation. The defendant shall have the right to be represented
by counsel and shall be informed by the judge that. if the defendant
is financially unable to obtain counsel, an attorney will be appointed
to represent the defendant. The defendant shall have the right to

present the testimony of witnesses and other evidence on the de- ;
fendant’s behalf. Relevunt written statements made under oath may |

be admitted and considered by the court along with other evidence :

presented at the hearing. If the vioiation is established. the court .
mav continue or revohe the probation, assignment to a community

correctional services program. suspunsion of sentence or ponprison
sunction and mav rennire the defendant to serve the sentence im-

posed. or any lesser sentence. and. if imposition of sentence was
suspended. may impose any sentence which might originally have
been imposed. When probation is revoked due to a conciction for
a new felony. a consecutive sentence is mandated as described in
K.5.A. 214608 and amendments thereto. In this case. the court may
sentence the offender to imprisonment for the new conviction, even
when the new crime of conviction presumes a nonprison sentence.
Such action does not constitute a departure.

£33 (c) A defendant who is on probation. assigned to a community
correctional services programn. under suspension of sentence or serve
ing 1 nonprison sanction and for whose return a warrant has been
issued by the court shall be considered a fugitive from justice if it
is found that the warrunt cunnot be served. If it appears that the
defendant has violated the provisions of the defendant's release or
assignment or a nonprison sanction, the court shall determine
whether the time {rom the issuing of the warrant to the date of the
defendant’s arrest. or any part of it. shall be counted as time served
on probation. ussicnment to a conununity correctional services pro-
gram, suspended sentence or pursuant to a nonprison sanction.
&5 1d) The court shall have 30 days following the date probation,
Ssiznment to 4 community correctional service progrum, suspension
" sentence or a nonprison sunction was to end to issue a warrant
¢ e arrest or notice to uppear for the defendant to answer a
taree of a violation of the conditions of probation. assienment to a
minumity correctional service program. suspension of sentence or
nonprson sanction,

1993 SL, Ch. 291, Sec. 198:

(b): Change last sentence (new language) tc

"When a new felony is committed while the
offender is on probation, the new sentence shall be
imposed pursuant to the consecutive sentencing
requirements of KSA 21-4608 and amendments
thereto, and the court may sentence the offender tc
imprisonment for the new conviction, even when the
new crime of conmviction otherwise presumes a
nonprison sentence. In this event, imposition of a
prison sentence for the new crime does not
constitute a departure."

AT



Secticn 208 of chaptes 2 - i 0G0 Segsion Laws
Deves aaneaded (0 rean g WS Secnon 338
. oedeniwdy penson has Lesn wone Ludt oy 4 clune, e
ceert mav adjudze any of the followang:

(1Y Commit the defendant to the custody of the secrecarv of
corrzetons it the current erime of conviction is a felony and the
et hestors seore falls within a presumplive {Resrecration
ewttgory of throush o deperture for substantinl and ecompeting
feusans sentence presumes imprisonment, or the sentence imposed
is a dispositional departure to imprisonment; or, if confinement is
for a misdemeanor, to jail for the term provided by law;

(2) impose the fine applicable to the offense:

(3) release the defendant on probation if the current crime of
conviction and criminal history fall within a presumptive nonprison
category or through a departure for substantial and compelling rea-
sons subject to such conditions as the court may deem appropriate,
including orders requiring full or partial restitution. In feloiy cases.
the court may include confinement in a county jail not to cxeved 30
days, which need not be served consecutively, as a comditivn of
probation or community corrections placement;

(4) assign the defendant to a community correctional services
program in presumptive nonprison cases or through a departure for
substantial and compelling reasons subject to such conditions as the
court may deem appropriate. including orders requiring full or partial
restitution:

(5) assign the defendant to a conservation camp for a period not
to exceed 180 days;

(6) assign the defendant to a house arrest program pursuant to
K.5.A. 21-4603b and amendments thereto;

(V) order the defendant to attend and satisfactorily complete an
alcohol or drug education or training program as provided by sub-
section (3) of K.S.A. 2143502 and amendments thereto; or

(8) impose any appropriate combination of (1) and ) er, (2),
(31 (4, (5), (6), and (7).

In addition to or in lieu of any of the above, the court shall order
the defendant to submit to and complete an alcohol and drug eval-
uation, and pay a fee therefor, when required by subsection (4) of
K.S.A. 214502 and amendments thereto.

In imposing a fine the court may authorize the payment thereof ;

in installments. In releasing a defendant on probation, the court shall
direct that the defendant be under the supervision of a court services
officer. If the court commits the defendant to the custody of the
secretary of corrections or to jail, the court may specifv in its order
the amount of restitution to be paid and the person to whom it shall
be paid if restitution is later ordered as a condition of parole or
conditional release. _

When probation, assignment to a community corracrional services
program, parole, conditional release or postrelecsc supervision is
revoked due to a conviction for a new felony, and a new sentence
is imposed as provided in K.5.A. 21-4608 and amendments thercto,
the court may sentence the offender to imprisonment for the new
conviction, even when the new crime of conviction presumes a non-
prison sentence. Such action does not constitute a departure.

The court in committing a defendant to the custody of the secretary
of corrections shall fix a term of confinement within the limits pro-
vided by law. In those cases where the law does not fix a term of
confinement for the crime for which the defendant was convicted,
the court shall fix the term of such confinement.

(b) Dispositions which do not involve commitment to the custody
of the secretary of corrections shall not entail the loss by the de-
iendant of any civil rights. ‘

(c) This section shall not deprive the court of any authority con-
ierred by any other Kansas statute to decree a forfeiture of property,
suspend or cancel a license, remove a person from office, or impose
any other civil penalty as a result of conviction of crime. .

(d) An application for or acceptance of probation or assignment
to a community correctional services program shall not constitute an
acquiescence in the judgment for purpose of appeal, and any con-
victed person may appeal from such conviction, as provided by l.aw.
without regard to whether such person has applied for probanon.
suspended sentence or assignment to a community correctional serv.
1Ices program,

Ay MK 23 S L R S A | T A
) pe b e meesodad

1993 SL, Ch. 291, Sec. 183:

(a)(8): "When a new felony is committed while
the offender is incarcerated and serving a
sentence for a felony or while the offender is

on probation, assignment to a community
correctional services program, parole,

conditional release, or postrelease supervision

for a felony, a new sentence shall be imposed
pursuant to the consecutive sentencing
requirements of KSA 21-4608 and amendments
thereto, and the court may sentence the

offender to imprisonment for the new conviction,
even when the new crime of conviction otherwise
presumes a nonprison sentence. In this event,
imposition of a prison sentence for the new crime
does not constitute a departure."

&~/
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the same date. meluding sentences lor crunes fur which suspended

sentences, probation or assignment to 3 community correctional ser -
s program have been resohed, such sentences shall run concur-
reutly or consecutively as the court directs. Whenever the record
15 stient as to the manner in which two or more sentences imposed
at the same time shall be served. they shall be served concurrently,
eacept as provided in subsections (¢}, (d) and (el.

(b} Anv person who is convicted and sentenced for a‘crime com-
mitted while on probation. assignment to a community correctional
services program. parole or conditional release for a misdemeanor
shail serve the sentence concurrently with or consecutively to the
term or terms under which the person was on probation, assigned
to a community correctional services program or on parole or con-
ditional release. as the court directs.

{c} Anv person who is convicted and sentenced for a crime com-
mitted while on probation, assigned to a community correctional
services procram. on parole or on conditional release for a felonv
shall serve :he sentence consecutively to the term or terms under
which the persan was on probation, assigned to a community cor-
rectional services program or on parole or conditional release.

(d) Any person who is convicted and sentenced for a crime com-
mitted while on release for a felony pursuant to article 28 of chapter
22 of the Kansas Statutes Annotated shall serve the sentence con-
secutively to the term or terms under which the person was released.

{e) (1) Any person who is convicted and sentenced for a crime
committed while such person is incarcerated and serving a sentence
for a felony in any place of incarceration shall serve the sentence
consecutively to the term or terms under which the person was
incarcerated. :

(2) If a person is sentenced to prison for a crime committed on
or after July 1, 1993, while the person was imprisoned for an offense
committed prior to July 1, 1993, and the person is not eligible for
the retroactive application of the sentencing guidelines act, the new
sentence shall not be aggregated with the old sentencc but shall
begin when the person is paroled or reaches the conditional release
date on the old sentence, whichever is earlier. If the offender was
past the offender’s conditional release date at the time the new offense
was committed. the new sentence shall not be aggregated with the
old sentence but shall begin when the person is ordered released by
the Kansas parole board or reaches the masimum sentence date on
the old szntence, whichever is earlier. The ncw sentence shall then
be served os otherwise provided by law. The perivd of pescreicase
supervision shall be based on the new sentence.

() The provisions of this subsection relating to parole elizibiiity
shall be applicable to persons convicted of crimes committed prior
to January 1, 1979, but shall be applicable to persons convicted of
crimes committed on or after that date only to the extent that the
terms of this subsection are not in conflict with the provisions of
K.S.A. 223717 and amendments thereto. In calculating the time to
he served on concurrent and consecutive sentences. the following
rules shall appiv:

(1) When indeterminate terms run concurrently, the shorter min-
imum terms merge in and are satisfied by serving the longest min-
imum term and the shorter maximum terms merge in and are
satisfied by conditional release or discharge on the longest matimum
term if the terms are imposed on the same date.

(2} When concurrent terms are imposed on different dates, com-
putation will be made to determine which term or terms require
the longest period of ineereeration imprisonment to reach parole
| elizibility, conditional release and maximum dates, and that sentence
| will be considered the controlling sentence. The parole eligibility
- date may be computed and projected on one sentence and the
conditional release date and maximum may be computed and pro-
| jected from another to determine the controlling sentence. .
~ (3) When indeterminate terms imposed on the same date are to
be served consecutively, the minimum terms are added to arrive at
an aggregate minimum to be served equal to the sum of all minimum
erms and the maximum terms are added to arrive at an aggregate
nuvumum equal to the sum of all maximum terms.

service on the BQUPETAe Sentence 1 defermiene oo '
» ) .. . . + . . = o N T
can s CODAITUNG Teedse A THWOHIULT U=y sy ~—
T e Tae s e SRR . .
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wWnue on probation or assignment to 1 communii eorrestional ra

idential services program.

0 When a definite and an indefinits term run consecutive)
the period of the definite term is added to both the minimum ar -
nuwimuim of the indeterminate term and both sentences are sutisﬁlc‘—
by serving the indeterminate term. The provisions of this subsectic-
shall not apply to crimes committed on or after July 1, 1993,

(h When a defendant is sentenced in a state court and is aic-
under sentence from a federu! court or other state court or is subje:
to sentence in a federal court or other state court for an offense
committed prior to the defendant’s sentence in a Kansas state cour:
the court may direct that custody of the defendant mav be relin-
quished to federal or other state authorities and that such state
sentences as are imposed may run concurrently with any federal o-
otlz:)r s;:} sentence imposed. ) '

i provisions of this section shall not epply to erime:
maeé on or after July 1; 1063; unless otherwice prowides

{4) When indeterminate sentences are imposed to be served con-
secutively to sentences previously imposed in any other court or the
sentencing court, the aggregated minimums and maximums shall be
computed from the effective date of the subsequent sentences which
have been imposed as consecutive. For the purpose of determining
the sentence begins date and the parole eligibility and conditionai
releasse dates, the inmate shall be given credit on the aggregate
sentence for time spent imeareerated imprisoned on the previous
sentences, but not exceeding an amount equal to the previous min-
imum sentence less the maximum amount of good time credit tha:
could have been earned on the minimum sentence. For the purpose
of computing the maximum date, the inmate shall be given credit
for all time spent ineareerated imprisoned on the previous sentence.
This method for computation of the maximum sentence shall be
utilized for all sentences computed pursuant to this subsection after
July 1, 1983,

Nothing in this subsection (f)(4) shall affect the authority of the
Kansas parole board to determine the parole eligibility of inmates
pursuant to subsection (d) of K.S.A. 22.3717 and amendments
thereto. .

(5) When consecutive sentences are imposed which are to be
served consecutive to sentences for which a prisoner has been on
probation. assigned to a community correctional services program.
on parole or on conditional release, the amount of time served on
probation. on assignment to a community correctional services pro-
gram, on parole or on conditional release chail not be credited us

1993 SL, Ch. 291, Sec. 272:

(c): add "...postrelease supervision..."

K17
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13 e owss 22.32130 () Upon request, the prosceutng wltornes shall
permit the defendant to inspect and copy or photouraph the follow-
my, i relevant: (1) Written or recorded statements or confessions
inade by the defendant, or copies thereof, which are or have been
 the pussession, custody or control of the prosecution. the existence
of which is known, or by the exercise of due diligence may become
xnown, tu the prosecuting attorney: (2) results or reports of physical
or mental examinations, and of scientific tests or experiments made
in connection with the particulur case. or copies thereof. the exis-
tence of which is hnown, or by the exercise of due diligence may
become knoun, to the prosecuting attorney; (3) recorded testimony
of the detendunt hefore a grand jury or at an inquisition; and (4)
memoranda ol any oral confession made by the defendant and a list
of the witnesses to such confession, the existence of which is known,
or by the exercise of due diligence may become known to the pros-
ecuting attorney,

(b) Upon request. the prosecuting attornev shall permit the de-
fendant to inspect and copy or photogruph books. papers, documents,
tangible objects. buildings or places. or copies, or portions thereof,
which are or huve been within the possession. custody or control of
the prosecution. and which are material to the cuse and will not
place an unreasonable burden upon the prosecution. Except as pro-
vided in subsections (aX(2) and (a}{4), this section does not authorize
the discovery or inspection of reports. memoranda or other internal
government documments made bv officers in connection with the in-
vestigation or prosecution of the cuse, or of statements made by
state witnesses or prospective state witnesses. other than the de-
fendant. except us may be provided by law.

(¢} If the defendant seeks discovery and inspection under sub-
sectivn w2} or subsection (bi. the defendunt shall permit the at-
torney for the prosecution to inspect and copv or photograph

scientific or medical reports, books, papers, documents, tangible
objects, or copies or portions thereof, which the defendant intends
to produce at the trial, and which are material to the case and will
not place an unreasonable burden on the defense. Except as to
scientific or medical reports, this subsection does not authorize the
discoverv or inspection of reports, memoranda or other internal de-
fense documents made by the defendant, or the defendant’s attorneys
or agents in connection with the investigation or defense of the case,
or of statements made by the defendant, or by prosecution or defense
witnesses, or by prospective prosecution or defense witnesses, to
the defendant, the defendant’s agents or attorneys.

{(d} The prosecuting attorney and the defendant shall cooperate
in discovery and reach agreement on the time, place and manner
of making the discovery and inspection permitted, so as to avoid
the necessity for court intervention.

(e} Upon a sufficient showing the court may at any time order
that the discovery or inspection be denied, restricted or deferred or
make such other order as is appropriate. Upon motion, the court
may permit either party to make such showing, in whole or in part,
in the form of a written statement to be inspected privately by the
court. If the court enters an order granting relief following such a
private showing, the entire text of the statement shall be sealed and
preserved in the records of the court to be made available to the
appellate court in the event of an appeal.

(f) Discovery under this section must be completed no later than
20 days after arraignment or at such reasonable later time as the
court may permit.

(g) If. subsequent to compliance with an order issued pursuant
to this section. and prior to or during trial, a party discovers ad-
ditional material previously requested or ordered which is subject
to discovery or inspection under this section, the party shall promptly
notify the other party or the party’s attorney or the court of the
existence of the additional material. If at uny time during the course
of the proceedings it is brought to the attention of the court that a
party has failed to comply with this section or with an order issued
pursuant to this section. the court may order such party to permit
the discovery or inspection of materials not previouslv disclosed.
urunt a continuance. or prohibit the party from introducing in evi-
dence the matenul not disciosed, or it may enter such other order
4 it deems just under the circumstances.

i Kar pemec ammitted An oA- aftee T . ol

i altorney soan provide all prior convictions of the ‘défe'n
known to the prosecuting attorney that would affect the dete-
nation ol the defendant’s criminal history for pumoses of sentern,
under a presumptive sentencing Ruidelines system as provide.

section 1 of chapter 239 of the 1992 Session Laws of Kansas et :.
and umendments thereto.

1993 SL, Ch. 291, Sec. 192 (KSA 22-3212):

Add (i): "The prosecuting attorney and de.fendg:
shall be permitted to inspect and copy any juvez:
files and records of the defendant for the purpose
discovering and verifying the criminal history of t-
defendant.”

£
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. widanivadients thereto, an Hintale, aciuding
s inmAte semtenced pursuunt to K.S.A. 2144618 and amendments
thereto, shall be cligible for parole after serving the entire mmimum
sentence unposed by the court. less good time credits.

(b) An inmate sentenced for a class A felony, including an inmate
sentenced pursuant to K.S.A. 214618 and amendments thereto but
not including an inmate sentenced pursuant to K.5.A. 1992 Supp.
214628 and amendments thereto or on or after July 1. 1993. inmate
sentenced for an off-grid offense. shull be eligible for parole after
serving 15 yeurs of confinement, without deduction of any good time
credits.

(¢} Except as provided in subsection (e), if an inmate is sentenced
to imprisonment for more than one crime and the sentences run
consecutively, the inmate shall be eligible for parole after serving
the total of:

(1) The aggregate minimum sentences. as determined pursuant
to K.S5.A. 214608 and amendmments thereto. less good time credits
for those crimes which are not class A felonies: and

(2} an additional 15 veurs, without deduction of good time credits.
for each crime which is a class A felony.

(d) (1) Persons sentenced for crimes committed on or after Julv
1. 1993, will not be eligible for parole. but will be releused to a
mandatory period of postrelease supervision upon completion of the
prison portion of their sentence as follows:

(A)  Except as provided in subparagraph 1C). persons sentenced
for nondrug severity level | through 6 crimes and drug severity

- -ae 1t

levels 1 through 3 must serve 24 months, plus the amount of good
time eurned und retained pursuant to section 22 of chapter 239 of
the 1992 Session Laws of Kansas, on postrelease supervision:

{B) except as provided in subparagraph (C). persons sentenced
for nondrug severity level 7 through 10 crimes und drug severity
level 4 inust serve 12 months, plus the amount of good time earned
and retained pursuant to section 22 of chapter 239 of the 1992 Session
Laws of Kunsus. on postrelease supervision:

(CXi) The sentencing judge shall impose the presumptive pos-
trelease supervision penod provided in subparugruph (dX1)A) or
(dY2)B), unless the judge finds substantial and compelling reusons
to impose a departure. A departure may be imposed on the pos-
trelease supervision for a period of up to 60 months based upon a
linding that the current crime of conviction was sexually violent or
sexually motivated.

i} If the sentencing judge departs from the presumptive pos-
treiease supervision period. the judge shall state on the record at
the time of sentencing the substantial and compelling reusons for
the -departure. Departures in this section are subject to appeal pur-
suant to section 21 of chapter 239 of the 1992 Session Laws of Kansas.

(iiiy In determining whether substantial and compelling reasons
exist. the court shull consider:

(W} Vritten briefs or oml arguments submitted by either the
defendunt or the state:

{b} any evidence received during the proceeding:

(¢) the presentence report, the victim's impact statement and any
psvchological evaluation as ordered by the court pursuant to sub-
section {e) of section 14 of chapter 239 of the 1992 Session Laws of
Kunsas: and

d) any other evidence the court finds trustworthy and reliable.

(ivi The sentencing judee ay order that a psvcholovical eval-
uation be prepared und the recommended programming be com-
pleted by the offender. The department of corrections or the parole
bourd shall ensure that court ordered sex offender treatment be
carried out.

w1 In crrying out the provisions of subpuragruph (d¥1XC), the
court shall refer to section 18 of chapter 239 of the 1992 Session
Laws of" Kansas.

wid - Upon petition, the parole board may provide for early dis-
churee from the postreleuse supervision period upon completion of
court urdered prouruns and completion of the presumptive postre-
lease sapervision pertod, as determined by the crime of conviction,
pursuant o subparagraph WA 1A) or (BL Early discharee from pos-
treicuse sapervision 1y at the disereton ol the paruie buard.

i
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e, and
‘D in cases where centences for cnimes from moere than -
severity level have been imposed. the highest sevenn leve! offe-
will dictate the penod of postrelease supervision. Supervision pernio
will not aggregate.

12) As used in this section. "sexusllv violent crime” means:

(A} Rape. K.S.A. 21-3502, und amendments thereto;

(B) indecent liberties with a child. K.S.A. 21-3503. and amend
ments thereto;
~(C) aggravated indecent libertics withi a child, K.S.A. 21.330«
and amendments thereto;

(D} criminal sodomy, subsection n2' and (@¥3) of K.S.A. 21,
3505 and amendments thereto;

(E) aggravated criminal sodomy. K.S.A. 21.3306. and amenc-
ments thereto:

(FY indecent solicitation of a child. K.5.A. 21-3510. and amenc-
ments thereto:

(C) aggravated indecent solicitation of a child, K.S.A. 21.35::
and amendments thereto;

{H) sexual exploitation of a child, K.5.A. 21-3516, and amenc-
ments thereto:

(I' aggravated sexual battery, K.S.A. 21.3518, and amendment:
thereto:

() any conviction for a felony offense in effect at any time prior
to the effective date of this act, that is comparable to a sexuallv
violent crime as defined in subparagraphs (A) through (I). or any
federal or other state conviction for a felony offense that under the
laws of this state would be a sexually violent crime as defined ir
this section:

(K) an attempt, conspiracy or criminal solicitation. as defined in
Lows of kansas K.5.A. 21-3301. 21-3302. 21-3303, and amendments
thereto. of a sexually violent crime as defined in this section: or

(L) any act which at the time of sentencing for the offense has
been determined beyond a reasonable doubt to have been sexually
motivated. As used in this subparagraph, “sexually motivated” means
that one of the purpoeses for which the defendant committed the
crime was for the purpose of the defendant’s sexual gratification.

{e) If an inmate is sentenced to imprisonment for a crime com-
mitted while on parole or conditional release. the inmate shall le
elizible for parole us provided by subsection (¢), except that the

'
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Kansas parole bosrd may postpone the inmate's paroie eligibilic
date by assessing u penuity not exceeding the period of time whicr
could have been ussessed if the inmate’s parole or conditional release
had been violated !ur rzusons other than conviction of a crime.

(f If an inmate is sentenced to prison for a crime committe-
after July 1. 1993. while on purole or conditivnal release for a crims
committed prior to July 1. 1993, the old sentence shall be converte-
into a determinate sentence and will run consecutive to the ne-:
sentence as follows:

(1) Twelve months for cluss C, D or E felonies or the conditionz.
release date whichever is shorter:

(2! 36 nonths for class A or B felonies or the conditionul releuse
date whichever is shorter.

(8! Subject to the provisions of this section. the Kansas puroie
bourd may release on purole those persons confined in institutions
who are eligible for parole when: (1) The board believes that the
inmate should be releused for hospitalization. for deportation or :c
answer the warrant or other process of a court and is of the opinior.
that there is reasonuble probability that the inmate can be release=
without detriment to the community or to the inmate: or (2} the
secretary of corrections hus reported to the board in writing tha:
the inmate hus satisfactorily completed the progrums required b
any ugreement entered under K.S.A. 75-3210a and amendment:
thereto, or any revision of such agreement. and the board believes
that the inmate is able and willing to fulfill the oblizations of a law
abiding citizen und is of the opinion that there is reasonuble prob-
ability that the inmate can be released without detriment to the
cominunity or to the inmate. Parole shall not be granted us an awar~:
of clemency and shall not be considered a reduction of sentence -

a pardon. y__ /(?
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SHnae Ldbsections v th and e At least the month precedinyg the
parote heuring the county or distrie attorney of the county where
e nmate was convicted shall @ive written notice of the time and
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place of the public comment sessions for the mmate to any victim .

of the inmate’s crime who s alive and whose address is known to
the county or district attorney or. if the victun is deceused. to the
victms fumily if the family's address is known to the county or
district attorney. Except as othenvise provided. failure to notify pur-
suant to this section shall not be a reason to postpone a parole
hearing. In _the cuse of any inmate convicted of 4 class A felony the
secretary of corrections shall wive written notice of the time and
place of the public comment session for such inmate at leust one

month preceding the public comment session to any victim of such
inmate’s crime or the victim's family pursuant to K.5.A. 74-7338 and
amendments thereto. If notification is not given to such victim or
such victim’s family in the case of any inmate convicted of a class
A felony. the board shall postpone a decision on parole of the inmate
to a time at least 30 days after notification is given as provided in
this section. Nothing in this section shall create a cause of action
against the state or an emplovee of the state acting within the scope
of the emplovee’s emplovment as a result of the failure to notify
pursuant to this section. If granted parole. the inmate may be re-
leused on parole on the date specified by the board, but not earlier
than the date the inmate is eligible for parole under subsections (a),
0" and (c). At each parole hearing and. if parole is not granted, at
such intervals thereafter as it determines appropriate, the Kansas
parole board shall consider: (1) Whether the inmate has satisfactorily
completed the programs required by anv agreement entered under
K.S.A. 75-5210a and amendments thereto. or any revision of such
agreement: and (2) all pertinent information regarding such inmate,
including, but not limited to, the circumstances of the offense of
the inmate; the presentence report; the previous social history and
criminal record of the inmate: the conduct, employment, and attitude
of the inmate in prison: the reports of such physical and mental
examinations as have been made:; comments of the victim and the
victim's family; comments of the public; official comments; and ca-
pacity of state correctional institutions.

(i) In those cases involving inmates sentenced for a crime com-
mitted after July 1. 1993. the parole board will review the inmates
proposed release plan. The board may schedule a hearing if they
desire. The board may impose anv condition they deem necessary
to insure public safery. wd in the reintegration of the inmate into
the community, or items not completed under the agreement entered
into under K.S.A. 73-32102 and amendments thereto. The board
may not advance or delay an inmate’s release date. Everyv inmate
while on postrelease supervision shall remain in the legal custody
of the secretary of corrections and is subject to the orders of the
secretary.

{j) Within a reasonuable time after an inmate is committed to the
custody of the secretaury of corrections. a member of the Kunsas
purole board. or a designee of the board, shall hold an initial in-
formational hearing with such inmate and other inmnates.

{k Before ordering the parole of any inmate, the Kansas parole
bouard shall have the ininate appear hefore it and shall interview the
inmite unless impractical because of the inmate’s physical or mental
condition or absence from the institution. Everv inmate while on

parole shall remain in the legal custody of the secretary of corrections
and is subject to the orders of the secretary. Whenever the Kansas
parole board formally considers placing an inmate on parole and no
agreement has been entered into with the inmate under K.S.A. 73-
52102 und amendments thereto, the board shall notifv the inmate
in writing of the specific reasons for not granting parole. If an agree-
ment has been entered under K.S.A. 75-5210a and amendments
thereto und the inmate has not satisfactorily completed the programs
specified in the ugreement, or any revision of such agreement, the
bourd shall notify the inmate in writing of the specific programs the
inmate must satisfactorilv complete before parole will be granted. If
purole is not granted only because of a failure to satisfactorilv com.
piete such programs, the board shall grant parole upon the secretarv's
certification that the inmate has successfully completed such pro-

Sewaddlas WA wdaeGlc e N T LoToo
and amendments therets and the secretany of correctiong h@

ported to the bourd in wmiting that the mmate has satisfac:.
completed the progriins required by such agresment, or any rev:.
thereof, the board shail not require further program participar:
However, if the board determines that other pertinent informa:
regarding the inmate wartants the inmate’s not being released
parcle, the board shall state in detail the specific reasons for

granting the parole. If parole is denied for an inmate sentenced
a crime other than a class A or class B felony, the board shall -
another parole hearing for the inmate not later than one veur u:
the denial. If purole is denied for an inmate sentenced for a c
A or class B felony, the board shall hold another purole hearing
the inmate not later than three years after thc denial and s-
conduct an annual file review for such inmate. Written notice
such annuul file review shall be given to the inmate. The provis:.
of this subsection shall not be applicable to inmates sentenced

crimes committed on or after July 1, 1993.

() Purolees and persons on postrelease supervision shall be
signed, upon releuse, to the appropriate level of supervision pursu.
to the criteria established by the secretary of corrections.

{m} The Kansas parole board shall adopt rules and regulations
accordance with K.S.A. 77-415 et seq., and amendments there:
not inconsistent with the law and as it may deem proper or necessu-
with respect to the conduct of parole hearings, postrelease sup-
vision reviews, revocation hearings, orders of restitution and otk
conditions to be imposed upon parolees or releasees. Whenever
order for parole or postreleuse supervision is issued it shall rec:
the conditions thereof.

(n)  Whenever the Kunsas parole hoard orders the parole of

inmate or establishes conditions for an inmate placed on postrelez.
supervision, the board:

(1) Unless it finds compelling circumstances which would renc
a plan of payment unworkable, shall order as a condition of par:
or postrelease supervision that the parolee or the person on pos::
lease supervision pay any transportation expenses resulting from -
turning the parolee or the person on postrelease supervision to -
state to answer criminal charges or a warrant for a violation of
condition of probation, assignment to a community correctional se-
ices program. parole. conditional release or postrelease supervisi-
an

2) to the =uient practicable, shall.order as a coudition of par-
or postreleas¢ sugervision that the parolee or the person on pos::
lease supervisicn make progress towards or successfully compiete :-
equivalent of a s2condary education if the inmate has not previous
completed such educational equivalent and is capable of doing sc

(0) If the court which sentenced an inmate specified at the ti
of sentencing the amount and the recipient of any restitution orde--
as a condition of parole or postrelease supervision, the Kansas par:
board shall order as a condition of parole or postrelease supervis:.
that the inmate pay restitution in the amount and manner provic -
in the journal entry unless the board finds compelling circumstanc
which would render a plan of restitution unworkable. If the parc;-
was sentenced before July 1, 1986, and the court did not specify:
the time of sentencing the amount and the recipient of any restitut:-
ordered as a condition of parole, the parole board shall order ac
condition of parole that the parolee make restitution for the dama-
or loss caused by the parolee’s crime in an amount and manrn-
determined by the board unless the board finds compelling circu:
stances which would render a plan of restitution unworkable. If :-
parolee was sentenced on or after July 1, 1986, and the court =
not specify at the time of sentencing the amount and the recipie:
of any restitution ordered as a condition of parole or postreie:.
supervision, the parole board shall not order restitution as a conditi
of parole or pustrelease supervision unless the board finds compellir
circumstances which justif such an order.

(p) Whenever the Kansas parole board grants the parole of .
inmate. the board, within 10 davs of the date of the decision
grant parole, shall give written notice of the decision to the coux
or district attorney of the county where the inmate was sentenc-

F-50



{tp  When an inmate 15 10 be released an pastreicuse supery o
the secretar, within 30 duvs prior to release. shall provide the
county or distnier attorney of the county where the inmate wus
sentenced written natice of the release date.

(r)  Inmutes shall be released on postrelease supervision upon the
termination of the prison portion of their sentence. Time served
while on postrelease supervision will vest.

s} An inmate who is allocated regular good timne credits as pro-
vided in K.5.A. 22-3725 and amendments thereto may receive mer-
itorious good time credits in increments of not more than 90 days
per meritorious act. These credits may be awarded by the secretary
of corrections when an inmate has acted in a hervic or outstanding
manner in coming to the assistance of another person in a life threat-
ening situation, preventing injury or death to a person, preventing
the destruction of propertv or taking actions which result in a fi-
nancial savings to the state.

1993 SL, Ch. 291, Sec. 281:

(f): "If an inmate is sentenced to prison for a
crime committed after July 1, 1993, while on
parole or conditional release, probation, or
assignment to community corrections, for a crime
committed prior to July 1, 1993, the old sentence
shall be converted into a determinate sentence
and will run consecutive to the new sentence as
follows:"

(£)(1): "If the inmate was on parole, probation,
or assignment to community corrections, [t]welve
months for class C, D or E feionies or the
conditional release date whichever is shorter;"

(H(2): "If the inmate was on parole, probation,

or assignment to community corrections, 36 months
for class A or B felonies or the conditional release
date whichever is shorter, except that where the old

sentence is a life sentence or a sentence as provided
in K.S.A. 21-4628, imposed for a conviction of first

degree murder as defined in K.S.A. 21-3401, or a life
sentence imposed for treason as defined in KSA 21-3801
the sentence will not be converted but will continue

to be administered in accordance with the provisions

of law applicable prior to July 1, 1993, and which
remain applicable to off-grid crimes in accordance

with Section 256 (c) of Chapter 291 of the 1993
Session Laws of Kansas."

52/



Sec. 264.  Section 18 of chapter 239 of the 1992 Session Laws of
Kansas is hereby amended to read as follows: Section 18. (a) (H
Whenever a person is convicted of a felony, the court upon motion
of either the defendant or the state, shall hold a sentenetng hearing
to consider imposition of a departure sentence. The hearing shall
be scheduled so that the parties have adequate time to prepare and
present arguments regarding the issues of departure sentencing. The
victim of a crime or the victim's family shall be notified of the right
to be present at the senteneing hearing for the convicted person
by the county or district attorney. The parties may submit written
arguments to the court prior to the date of the hearing and may
make oral arguments before the court at the senteneing hearing,
The court shall review the victim impact statement. Prior to the
hearing, the court shall transmit to the defendant or the defendant's
attorney and the prosecuting attorney copies of the presentence
investigation report.

(2} At the conclusion of the tng hearing or within 20
days thereafter. the court shall issue findings of fact and conclusions
of law regarding the issues submitted by the parties. and shall enter
an appropriate order.

(b) If the court decides to depart on its own volition. without a
motion from the state or the defendant, the court must notify all

parties of its intent and allow reasonable time for either party to
respond if they request.

(c) Whether or not a senteneing hearing #5 requested pur
suant to this seetion; the distriet eourt shall make findings of
fuet as to the reavens for departure from the senteneing guide-
l-iaesiaeeeheaseiawhiehtheee&ﬁimpeseseseﬁeaeeéhe&
deviates from the presumptive sentenee applicable to the eave:
In each case in which the court imposes a sentence that deviates
from the presumptive sentence, the court shall make findings of fact
as to the reasons for departure regardless of whether a hearing is

requested.

1993 SL, Ch. 291, Sec. 264:

(@)X1): Add after first Seatence, "The motion :

state the type of departure sought and the rea:
and factors relied upon."

(b):  Add, "The notice shal] state the type

departure intended by the court and the reasons :
factors relied upon.” )

£ 20
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T 1 departure sentence outside the stancarg sentencing range

for 4 cnme. Aggravating factors mav result in dispositional or dur-
ational departures und shall be stated on the record by the court;

(b} “commusswon” means the Kansas sentencing commission:

(¢! “conviction event” means one or more felony convictions oc-
cumng on the same dav and within a single court. These convictions
may result from multiple counts within an information or from more
than one information:

(d) “criminal hustory™ means and includes adult felony, class A
misdemeanor, class B person misdemeanor, or select misdemeanor
convictions and comparable juvenile adjudications possessed by an
offender at the time such offender is sentenced:

(e) “eriminai history score”™ means the summation of the convie-
tions described as ~iminal history that place an offender in one of
the criminal history score categories listed on the horizontal axis of
the sentencing guidelines grid for nondrug crimes and the sentencing
guidelines grid for drug crimes;

() “decay factor™ means prior convictions that are no longer con-
sidered as part of an offender’s criminal history score;

(8 “departure” means a sentence which is inconsistent with the
presumptive sentence for an offender;

(h) “dispositional departure” means a sentence which is incon-
sistent with the presumptive sentence by imposing a nonprison sanc-
tion when the presumptive sentence is prison or prison when the
presumptive sentence is nonimprisonment;

(i) “dispositional line” means the solid black line on the sen-
tencing guidelines grid for nondrug crimes and the sentencing guide-
lines grid for drug crimes which separates the grid blocks in which
the presumptive sentence is a term of imprisonment and postrelease
supervision from the grid blocks in which the presumptive sentence
i nonimprisonment which may include local custodial sanctions;

() “durational departure” means a sentence which is inconsistent
with the presumptive sentence as to term of imprisonment, or term
of nonimprisonment;

(k) “good time” means a method of behavior control or sanctions
utilized by the department of corrections. Good time can result in
a decrease of up to 20% of the prison part of the sentence.

() “grid” means the sentencing guidelines grid for nondrug
crimes as provided in section 4 or the sentencing guidelines grid
for drug crimes as provided in section 3, or both:

{m) “grid block” means a box on the grid formed by the inter-
secton of th2 crime severity ranking of a current crime of conviction
and an offender’s criminal history classification;

{(n) “imprisonment” means imprisonment in a facility operated by
the Kansas department of corrections;

(o) “mitigating factors” means substantial and compelling reasons
justifving an exceptional sentence whereby the sentencing court may
impose a departure sentence outside of the standard sentencing range
for an offense. Mitigating factors may result in dispositional or dur-

ational departures and shall be stated on the record by the court;

. . ”
{p) “nonimprisoomeant,” “nonprison” or “nonprison sanction

means probation, community corrections, coggewation camp, house
arrest or any other community based disposition; .

() “postrelease supervision  meaos the release of a prisoner to
the community after having served a period of imprisonment or
equivalent time served in a facility where credit for time served is

awarded as set forth by the court, subject to conditions imposed by

the Kansas parole board and to the secretary of correction’s

supervision; . . ded i
{r) “presumptive sentence” means the sentence provi in 2

grid block for an offender classified in thae grid block by the com-

bined effect of the crime severity ::.1.'1!}:11.';(; of the current crime of
ict d the offender’s criminal history;

co?sx)'\cg.;x:isz" m:ans a facility operated by the Kansas department

of corrections; and ‘ . _
(t) “sentencing range” means the sentencing courts discretionary

range in imposing a nonappealable sentence.

1992 SL, Ch. 239, Sec. 3:

Eliminate (c) (See 1993 SL, Ch. 192, Sec. 266)

=
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or after July 1, 1993, pursuant to the sentencing guidelines svstem

1 provided 1 this act. The mandatory consecutive requirements
contained in subsections (¢!, (d) and (e) shall not apply if such ap-
plicution would resuit 1n 2 manifest injustice.

b)  Sentencing judges will The sentencing judge shail have
discretion to impose concurrent or consecutive sentences in multiple
conviction cases. In cases where consecutive sentences may be im-
posed by the sentencing judge, the following shall apply:

(1} When the sentencing judge imposes multiple sentences con-
secutively, the consecutive sentences shall consist of an imprisonment
term and a supervision term. The postrelease supervision term will
be based on the primary crime. :

{2) The sentencing judge must establish a base sentence for the
primary crime. The primary crime is the crime with the highest
cnme severity ranking. An off-grid crime shall not be used as the
primary crime in determining the base sentence when imposing mul-
tivie sentences. If sentences for off-grid and on-grid convictions are
ordered to run consecutively, the offender shall not begin to serve
the on-gnd sentence until paroled from the off-grid sentence. If more
than one crime of conviction is classified in the same crime category,
the sentencing judge must designate which crime will serve as the
primary crime. In the instance of sentencing with both the drug
grid and the nondrug grid and simultaneously having a presumption
of imprisonment and probation, the sentencing judge will use the

crime which presumes imprisonment as the primary crime. In the
instance of sentencing with both the drug grid and the nondrug grid
and simultaneously having a presumption of either both probation
or both imprisonment, the sentencing judge will use the crime with
the longest sentence term within the grid block range as the primary
crime. . . . _

(3) The base sentence is set using the total criminal history score
assigned. .. Lo

(4) The total sentence assigned for al} eximes charged a current
convicrion ecent cannot exceed twice the base sentence. The pos-
trelease supervision term will reflect caly the primary crime. Su-
per-ision periods will not be doubled.

{3) Ncnbase sentences will not huve criminal history scores ap-
plied, as caiculated in the criminal history i column of the grid, but
base sentences will have the full criminal history score assigned.

{8} If the sentence for the primary crime is a prison term, the
entire imprisonment term of the consecutive sentences will be served
in prison. . , '

(7) If the sentence for the consecutive sentences is a prison term,
the postreiease supervision term is a term of postrelease supervision
as established for the primary crime. : .

(8) If the sentence for the primary crime is 2 nonprison sentence,
the consecutive sentences shall be served as multiple nonprison
terms. In this situation, a nonprison term will be imposed for each
crime conviction. All nonprison terms associated with consecutive
sentences will be served concurrently. .

(c) The following shall apply for a departure from the presumptive
sentence based on aggravating factors within the context of consec-
utive sentences: '

(1) The court may depart from the presumptive limits for con-
secutive sentences only if the judge finds substantial and compelling
reasons to impose a departure sentence for any of the individual
crimes being sentenced consecutively.

:2) When a departure sentence is imposed for any of the indi-
vidual crimes sentenced consecutively, the imprisonment term of
that departure sentence shail not exceed twice the maximum pre-
sumptive imprisonment term that may be imposed for that crime.

i3) The total imprisonment term of the consecutive sentences,
including the imprisonment term for the departure crime, shall not
exceed twice the maximum presumptive imprisonment term of the
departure sentence following aggravation.

1903 SL, Ch. 291, Sec. 264:

(b): "The sentencing judge shall otherwise have
discretion to impose concurrent or consecutive
sentences in multiple conviction cases. Whenever the
record is silent as to the manner in which two or more
sentences imposed at the same time shall be served,
they shall be served concurrently, except as provided
in subsections (¢), (d), and (e) of K.S.A.

21-4608 and amendments thereto...."

(1) When the sentencing judge imposes multiple
sentences consecutively, the consecutive sentences
shall consist of an imprisonment term which is the
sum of the consecutive imprisonment terms, and a
single supervision term. The postrelease supervision
term will be based on the primary crime or on any of
the crimes for which an extended period of postrelease

supervision has been imposed as a departure, whichever
is longer."

(b)(4): The total prison sentence imposed in a case
involving multiple convictions arising from multiple
counts within an information, complaint, or indictment
cannot exceed twice the base sentence. The postrelease
supervision term will reflect only the primary crime.
Supervision periods will not be doubled.

(b)(8): "If the sentence for the primary crime is a
nonprison sentence, a nonprison term will also be
imposed for each of the multiple convictions in the
case. All such nonprison terms will be served
concurrently. Upon revocation of the nonprison
sentence the consecutive imprisonment terms shall be
served consecutively as provided in (b)(1)."

Py



22-3210. Plea of guilty or nolo contend-
ere. (a) Before or during trial a plea of guilty
or nolo contendere may be accepted when:

(1) The defendant or counsel for the de-
fendant enters such plea in open court: and

(2) in felony cases the court has informed
the defendant of the consequences of the plea
and of the maximum penalty provided by law
which may be imposed upon acceptance of
such plea: and

(3) in felony cases the court has addressed
the defendant personally and determined that
the plea is made voluntarily with understand-

ing of the nature of the charge and the con-
sequences of the plea: and

(4) the court is satisfied that there is a fac-
tual basis for the plea.

{b) In felony cases the defendant must ap-
pear and plead personally and a verbatim re-
cord of all proceedings at the plea and entry
of judgment thereon shall be made. .

{c) In traffic infraction and misdemeanor
cases the court may allow the defendant to
appear and plead by counsel.

(d) A plea of guilty or nolo contendere, for
good cause shown and within the discretion of
the court, may be withdrawn at any time be-
fore sentence is adjudged. To correct manifest
injustice the court after sentence may set aside
the judgment of conviction and permit the de-
fendant to withdraw the plea.

History: L. 1970, ch. 129, § 22-3210; L.
1982, ch. 146, § 1; L. 1984, ch. 39, § 39; Jan.
1, 1985.

KSA 22-3210

(2) After "...consequences of the plea" add: .

aay

including the specific sentencing guidelines severity

level of any crime committed on or afte
1993,..."
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223412, Jury selection: peremptory
challenges: swearing of jurv: alternate or ad-
ditional jurors. (1t Peramptory challenges shall
he aflowed as tollows:

(a)  Each defendant charged with a class A
felony shall be allowed 12 peremptory
challenges.

(b} Each defendant charged with a class B
felony shall be allowed eight peremptory
challenges.

{¢) Each defendant charged with a felony
other than class A or class B felony shall be
allowed six peremptory challenges.

(d) Each defendant charged with a misde-
meanor or traffic infraction shall be allowed
three peremptory challenges.

{e) Additional peremptory challenges shall
not be allowed on account of separate counts
charged in the complaint, information or
indictment.

() The prosecution shall be allowed the
same number of peremptory challenges as all
the defendants.

(2) After the parties have interposed all of
their challenges to jurors, or have waived fur-
ther challenges, the jury shall be sworn to try
the case.

(3) Immediately after the jury is empaneled
and sworn, a trial judge may empanel one or
more alternate or additional jurors whenever,
in the judge’s discretion, the judge believes it
advisable to have such jurors available to re-
place jurors who, prior to the time the jury
retires to consider its verdict, ‘become or are
found to be unable to perform their duties.
Such jurors shall be selected in the same man-
ner, have the same qualifications, and be sub-
ject to the same examination and challenges’
and take the same oath and have the same
functions, powers and privileges as the regular
jurors. Each party shall be entitled to one per-
emptory challenge to such alternate jurors.
Such alternate jurors shall be seated near the
other jurors, with equal power and facilities for :

seeing and hearing the proceedings in the case, ]
and they must attend at all times upon the |
thal of the cause in company with the other’

jurors. They shall obey the orders of and be
bound by the admonition of the court upon
each adjournment, but if the regular jurors are
ordered to be kept in custody during the trial
of the cause. such alternate jurors also shall be
kept in confinement with the other jurors.

Upon final submission of the case to the jury,
the alternate jurors may be discharged or they
may be retained separately and not discharged
until the final decision of the jury. If the al-
ternate jurors are not discharged on final sub-
mission of the case and if any regular juror
shall be discharged from jury service in any
such action prior to the jurv reaching its ver-
dict. the court shall draw the name of an al-
ternate juror who shall replace the juror so
discharged and be subject to the same rules
and regulations as though such juror had been
selected as one of the original jurors.

KSA 22-3412:
peremptory challenges



DUI Issues

Substantial confusion has arisen regarding certain of the DUl and DWS laws as they relate to the
Act which the Legislature may want to consider addressing.

While the Act assigns the felony version of these offenses to severity level 9 on the .nopdmg’ grid,
where there is a dispositional presumption for probation at all but the two highest criminal history
days and up to a year (which exceeds the duration of the presumptive prison sentences at
criminal history categories E through I at severity level 9 on the grid.) Does this mean that
imposing the mandatory or authorized term of imprisonment pursuant to the statutory penalty
provisions for these crimes will generally involve a dispositional or durational departure, or both,
under the guidelines? If so, should these situations be explicitly addressed, or listed as departure
situations, or, perhaps, exempted from the provisions of the Act by special rule?

As a companion issue, if the offender is convicted of felony DUT or DWS, where does he or she
serve this sentence? Since the conviction is for a felony, is the defendant to be committed to the
custody of the Secretary of Corrections? Would this not pose a serious potential prison
population problem? Does if make a difference if the sentencing court imposes the 90 days of
imprisonment as a condition of probation rather than as a "prison" term? Does the Legislature
want to consider proposing a provision which specifically provides that the term of imprisonment
be served in the county jail (or other sufficiently restrictive facility or environment other than
state prison)?

27



Sez. 257. Section T of chapter 239 of the 1992 Session Laws of
Kansus is hereby amended to read as follows: Section 7. (1) The
rime severity scale contained in the sentencing guidelines grid for
nondrug crimes as provided in section 4 of chapter 239 of the 1992
Session Laws of Kansas and amendments thereto consists of 10 levels
of crimes. Crimes listed within each level are considered to be
relatively equal in severity. Level 1 crimes are the most severe
crimes and level 10 crimes are the least severe crimes. If a person
is convicted of two or more crimes, then the severity level shall be
determined by the most severe crime of conviction.

(b) When the statutorv definition of a crime includes a broad
range of criminal conduct. the crime may be subclassified factually
in more than one crime category to capture the full range of criminal
conduct covered by the crime.

(¢} The provisions of this subsection shall be applicable with re-
gard to ranking offenses according to the crime severity scale as
provided in this section:

(1) When considering an unranked offense in relation to the crime
severity scule. the sentencing judge should refer to comparable of-
fenses on the crime severity scule.

2) Except for off-arid felony crimes. which are classified as per-
son felonies, ull felony crimes omitted from the crime severity scale
wre shall be considered nonperson felonies.

(3) Al unclassified felonies shall be scored as level 10 nonperson
crimes,

Add (c)(4): "The offense severity level of a crime
for which the court has accepted a plea of guilty .c

» nolo contendere pursuant to KSA 22-3210, or of =

crime of which the defendant has been convicted,
not be elevated or enhanced for sentencing purpos.
as a result of the discovery of prior convictions

or any other basis for such enhancement subseque-
to the acceptance of the plea or conviction. Any
such prior convictions discovered after the plea
has been accepted by the court shall be counted ir.
the determination of the criminal history of the
offender."
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The City of

Overland

T Law Department
KANSAS Robert J. Watson, City Attorney

City Hall ® 8500 Santa Fe Drive
Overland Park, Kansas 66212
913/381-5252 » FAX 913/ 381-9387
PROCOMM 913/ 381-0558

November 17, 1993

Chairman Jerry Moran
and Members of the Senate Judiciary Committee

RE: Mandatory Fingerprinting and Municipal Offenses

Thank you for permitting the City of Overland Park to
present testimony concerning the mandatory fingerprinting
requirements found at Sections 5 and 6 and 15 of Chapter
291 of the 1993 Session Laws.

We believe that the new fingerprinting provisions place a
significant logistical burden on municipal courts. This
burden stems from the fact most individuals charged with
city ordinance violations that are comparable to Class A
and B misdemeanors are not arrested or taken into custody
by municipal police departments. As you know, K.S.A. 12-
4212 permits the arrest of ordinance violators in very
limited cases. Because these violators are not arrested,
when they appear in court for their arraignment, they have

4 not been processed or fingerprinted. The dilemma for the

“ municipal court judge is how to insure these individuals
who have never been in custody are processed and
fingerprinted. If the judge orders the person to be
fingerprinted and processed prior to a trial on the merits,
there is arguably an appearance of prejudging the person.
In addition, there may be legal issues concerning the
existing authority of municipal judges to order a person
who has not yet been found guilty, to be processed and
fingerprinted. These issues are primarily focused on the
statutory requirement that the court ensure fingerprinting
and processing, "upon the offender’s first appearance",
rather than after conviction. The result of the existing
statutory requirement is that persons that are found not
guilty or perhaps not even brought to trial are required to
be fingerprinted and processed, even though they were never
arrested.

We believe the simplest solution to this problem is

deleting the requirement that municipal courts report
ordinance violations. Perhaps a review of the need to
include ordinance violations in the sentencing matrix

Juate Gty
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Chairman Jerry Moran
November 17, 1993
Page 2

should be considered.

As an alternative solution, we propose limiting the
requirement for fingerprinting and processing to those
individuals actually "convicted" of ordinance violations
comparable to Class A and B misdemeanors. While this would
not necessarily eliminate all of the logistical issues, we
believe it would significantly reduce the scope of the
problem.

We also believe it would be helpful if the statute was more
specific in identifying which ordinance violations were
considered "comparable" to the statutory Class A and B
misdemeanors. Many municipalities modify the language of
the ordinance from that of the similar state statute.
Whether these ordinance violations are "comparable" is
debatable. We agree with the League of Kansas
Municipalities’ position, that only crimes against persons
should be reported and only those crimes that have
precisely the same language as the state statute.

We also support the League’s proposal that there be
specific statutory authority for municipal court judges to
order the fingerprinting and processing of persons
convicted of the specified ordinance violations. This
authority would include language affording the municipal
court’s the option to charge court costs to recover the
expenses incurred in the mandatory fingerprinting and
processing.

Our office is available to assist you as necessary in
addressing these issues.

Sincerely,

5éichael€?;éizi;;:7

Senior Assistant City Attorney

cc: Ed Eilert, Mayor
Thomas C. Owens, Chairman Public Safety Committee
Don Pipes, City Manager
Bob Watson, City Attorney
Myron Scafe, Chief of Police
John Douglass, Assistant Chief of Police
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KANSAS BUREAU OF INVESTIGATION

DivisioN oF THE OFFICE OF ATTORNEY GENERAL
STATE OF KANSAS
1620 TYLER
TOPEKA, KANSAS 66612-1837

’ (913) 232-6000 ROBERT T. STEPHAN
ROBERTD%ES%\;ENPORT ATTORNEY GENERAL

LEGISLATIVE REQUESTS
KYLE G. SMITH, ASSISTANT ATTORNEY GENERAL
KANSAS BUREAU OF INVESTIGATION
BEFORE THE SENATE JUDICIARY COMMITTEE
NOVEMBER 18, 1993

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to appear today on behalf of the
Attorney General's Office and the Kansas Bureau of Investigation for the
purpose of making bill requests.

First, on behalf of the Attorney General's Victim Rights Task Force,
there are two primary concerns that they would like to see addressed. The
first would be to amend the new stalking statute, K.S.A. 21-3438, in order
to increase the deterrence factor by dincreasing the penalty from
misdemeanor to a level 8 person felony. Current Tlaw makes the first
offense a class B person felony, class A if in violation of a temporary
restraining order, injunction or on a second or subsequent offense.
Unless the person had a relatively extensive prior record or other
aggravating factors justifying divergence, this increased penalty would
not result in incarceration and increase overcrowding. However, a felony
would provide a higher deterrence by the possibility of being imprisoned
as well as taking away from the perpetrator the lawful authority to

' possess a firearm.

The second request deals with the Crime Victim's Compensation Board.

K.S.A. 74-7305(d) prohibits compensation unless the claimant shows, and

the Board finds, that the claimant would suffer financial stress as a

dug oty
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result of the crime. The task force believes that the purpose of this law
is to compensate victims regardless of their financial status and that the
Board should have the "authority to make a victim whole even if they were
not 'financially stressed.' We would ask that sub-paragraph (d) be
repealed.

The Attorney General and the Attorney General's Victims Rights Task
Force would also Tike to go on record as supporting the Johnson County
delegation's requests for a violent sexual predator bill and improvements
to the sex offender regi;tration law; Douglas County District Attornéy
Gerry Wells' proposals for prohibiting unsupervised possession of firearms
by juveniles and creating legal penalties for adults who improperly store
firearms so that minors gain access to them; and clarification ofA the
protection from abuse statute, by deleting the word "access" which has
resulted in conflicting interpretations of the statute.

On behalf of the Kansas Bureau of Investigation we would have three
bill requests.

1. In several investigations we have discovered airplanes being
stored in Kansas by apparently criminal organizations, 1{.e. drhg
smugglers. These airplanes will either have phony tail numbers or be
registered to non-existent owners in order to avoid tracing. In one
incident an airplane we Tlocated in Kansas ultimately belonged to a
corporation back East that has had five other airplanes seized after being
intercepted in drug smuggling operations.

We would request a statute, and I have examples from other states,
which makes it illegal to possess an airplane with fraudulent or altered
tail numbers or registered to a fraudulent entity. Such activities are in
violation of FAA regulations, but obviously, the deterrent facgbr has been

insufficient to keep the drug runners from participating in this

SO
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activity. What we would propose is that such violations be the basis for
forfeiture which we believe would provide the deterrent factor necessary
and take away an imbortant tool used by large scale drug traffickers.

2. We would request passage of what is called a precursor statute
which restricts the ease with which persons can purchase and transfer
chemicals, which while not illegal in and of themselves, are commonly used
to manufacture illegal drugs. The example I would offer to this committee
is the Oklahoma statute. In 1989 Oklahoma was fourth in the nation in the
number of methamphetamine labs seized, averaging one a week. After
passing this statute in 1990, the Oklahoma Bureau of Narcotics reports
dwindling clandestine lab activity to the point that no methamphetamfne
lab activity hasa been found in 1993,

3. I believe the Chairman has already received a Tletter from
Attorney General Stephan requesting this committee consider what's briefly
referred to as a 'three strikes and you are out' bill, basically taking a
person off grid, incarcerating .them for Tife upon conviction of their
third serious violent felony offense (e.g. murder, manslaughter,
kidnapping, rape). These people have demonstrated not only that they
commit the very worst crimes, but by répeated]y committing such crimes,
they have shown a complete inability or unwillingness to live in society.
Studies have shown that such habitual violent offenders are respdnsib1e
for the majority of all such offenses even though they make up a very
small percentage of the number of offenders. I believe Attorney General
Stephan's letter sets out the proposal quite well.
| I would be happy to answer any questions concerning these requests.

Thank you for your attention and consideration.
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A memorandum to the Judiciary Committee
of the Kansas State Senate

REFORM OF KANSAS LAWS PROHIBITING ATTORNEY’S
FEE CLAUSES IN COMMERCIAL AND
CONSUMER CREDIT AGREEMENTS

Barkley Clark
November 10, 1993
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I
THE NEED FOR STATUTORY REFORM

Kansas is one of the few states in the country that flatly prohibits any attorney’s fee clauses in
credit contracts, including promissory notes, installment contracts, open accounts, real estate mortgages,
or guaranties. The source of this prohibition is an ancient (1876) statute now codified at K.S.A. 58-2312.
Under the Kansas statute, it makes no difference that the debtor is clearly in default. It makes no
difference that the debtor is a sophisticated corporation. The creditor is forbidden from being compensated
for its costs in collecting the debt. The 1876 statute was intended to protect unsophisticated consumer
debtors (see Young v. Nave, 135 Kan. 23 (1932)), but it applies across the board. There is no civil
penalty for including an attorney’s fee provision in a commercial contract; it is simply unenforceable.

In 1973, as part of the Uniform Consumer Credit Code (U3C), the Kansas legislature enacted
K.S.A. 16a-2-507, which forbids attorney’s fee clauses in consumer credit contracts. Although the U3C
provision is redundant in the sense that K.S.A. 58-2312 is already on the books, violation of the U3C
provision triggers creditor liability for a civil penalty and attorney’s fees in favor of the consumer. U3C
§ 5-201(8). So we have a complete double standard in the U3C.

With enactment of the U3C, the Consumer Protection Act, and other consumer protection statutes,
there seems little reason to keep the 1876 law on the books. Yet it still sits there. The legislative trend
over the last 15 years has been to deregulate business and agricultural credit agreements, such as by
freeing them from any limits on interest rates. See K.S.A. 16-207(f). Yet attorney’s fee clauses continue
to be prohibited. Although there is no empirical evidence, it seems likely that the prohibition against
attorney’s fees in both commercial and consumer credit contracts means an increase in the interest rate
of all borrowers to cover that cost of collection. In this way, the borrowers who pay on time subsidize
those who go into default. Repeal of K.S.A. 58-2312 and amendment of K.S.A. 16a-2-507 would
eliminate this hidden subsidy. Debtors who defauit should pay.

Current Kansas law encourages forum-shopping and choice-of-law provisions in an effort to
"locate" a credit transaction in a neighboring state such as Missouri. In addition, Kansas’ restrictive rules
on collection costs probably hurt in the economic development area, deterring national credit grantors from
locating in the state.

The time has come to modernize the Kansas law on attorney’s fees provisions in credit
agreements, by repealing the 1876 statute and altering the U3C p:-hibition.

There are several different ways to reform the Kansas law in this area. (1) The most "pro-
creditor" approach would be simple repeal of both K.S.A. 58-2312 and K.S.A. 16a-2-507. This would
bring the law back to the American Rule, where the creditor can collect attorney’s fees if they are
provided for in the credit agreement. (2) The next alternative would be smple repeal of K.S.A. 58-2312
governing commercial transactions, with retention of the U3C provision governing consumer transactions.
This would draw a very sharp line between commercial and consumer credit, on the ground that there is
more limited "freedom of contract" in a consumer credit setting. (3) The third alternative is to repeal
K.S.A. 58-2312 and modify the U3C provision so that attorney’s fees are more closely regulated in
consumer credit transactions without being prohibited. (4) The fourth alternative is to repeal K.S.A. 58-
2312 and to replace it with a rule allowing recovery by the ' prevailin party" in commercial transactions,
but to leave the U3C provision as is. (5) The fifth alternative is to move to a "prevailing party" approach
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for commercial transactions, and to amend the U3C so that attorney’s fees are tightly regulated rather than
prohibited.

The proposed legislation set forth at the end of this paper embodies alternative (3). This approach
recognizes the distinction between commercial and consumer transactions, and the need to limit freedom
of contract where consumer debtors are involved. The proposal retains K.S.A. § 16a-5-201(8), which
awards attorney’s fees to the debtor when the creditor violates the U3C. The proposed legislation does
not cover areas of the law outside credit agreements. It is strictly limited to modifying the present rules
under K.S.A. 58-2312 and K.S.A. 16a-2-507, both of which deal exclusively with attorney’s fee provisions
in credit agreements. There is no intent to change the rules governing collection of attorney’s fees in tort
actions or non-credit contract actions.

10800021 -2



IL
CURRENT KANSAS LAW ON ATTORNEY’S FEES CLAUSES
IS CAUSING GREAT CONFUSION IN THE COURTS

The two Kansas statutes prohibiting attorney’s fees (K.S.A. 58-2312 and K.S.A. 16a-2-507) are
creating substantial litigation, confusion, and tension in the relationship between federal and Kansas law.

Confusion in_Interpreting the 1876 Law. K.S.A. 58-2312 flatly prohibits attorney’s fee clauses
in "any note, bill of exchange, bond or mortgage". The scope of this language is unclear. Would it cover
a revolving charge account? A 30-day open account? An equipment lease with an option to purchase?
A UCC security agreement? In [ola State Bank v. Biggs, 233 Kan. 450 (1983), the Kansas Supreme Court
extended the statute to continuing guaranties of notes, even though the language needed to be stretched
to reach that result. In Qak Park Investment Co. v. Lundy’s, Inc., 6 Kan. App. 2d 133 (1981), the Kansas

Court of Appeals said that the language does not cover a commercial real estate lease. Given these two -

cases, what other contracts are covered and what are excluded? Why should attorney’s fees be recoverable
under a commercial real estate lease but not a commercial real estate mortgage? We can expect
continuing litigation on the scope of the prohibition, particularly because so many types of contracts
contain attorney’s fee provisions.

Confusion in Interpreting the U3C Provision. The 1876 statute is confusing enough, but the U3C
prohibition has in the last several years generated even greater confusion in the courts and the lending
community. In Halloran v. North Plaza State Bank, 17 Kan. App. 2d 840 (1993), the Kansas Court of
Appeals dealt with a provision in a security agreement that authorized the lender to apply proceeds from
the sale of collateral to attorney’s fees "if permitted". The bank in that case argued that the phrase "if
permitted" limited the impact of the clause, making it conditional, so that it was of no effect in a U3C
state like Kansas. The court rejected the bank’s argument, holding that the statutory prohibition was
"unqualified" in nature. Moreover, the court concluded that the U3C penalizes inclusion of an attorney’s
fee provision regardless of whether the creditor actually collects it. In this case, there was no attempt by
the bank to collect attorney’s fees. The court concluded that the mere presence of the clause in the
contract was enough to trigger civil penalties against the bank under the Kansas U3C.

The bank in Halloran argued that the Kansas U3C prohibition squarely conflicts with § 506(b) of
the Bankruptcy Code, which allows an oversecured creditor to apply any surplus to attorney’s fees, so long
as they are provided for in the security agreement. The bank argued that this Bankruptcy Code provision
preempts state law prohibitions on attorney’s fees, particularly in its requirement that they can’t be
collected in bankruptcy unless they appear in the security agreement. To prohibit an attorney’s fee clause
under state law would conflict with the federal law grant of authority and frustrate the policy of the
Bankruptcy Code to allow an oversecured creditor to get full recovery on its secured claim. The bank
contended that the conditional attorney’s fee clause was the only way to recognize the state prohibition,
yet allow its use in bankruptcy. Moreover, the bank pointed to solid legislative history that federal law
preempts conflicting state law on this point. See 124 Cong. Rec. 17406 (Oct. 6, 1978) ("If the security
agreement between the parties provides for attorney’s fees, it will be enforceable under {the Bankruptcy
Code] notwithstanding contrary law...")

The case law supports the idea that the Bankruptcy Code preempts state law on attorney’s fees.
See, e.g., In re Hudson Shipbuilders. Inc., 794 F.2d 1051 (5th Cir. 1986). Moreover, the Kansas
bankruptcy courts have concluded that attorney’s fee provisions in security agreements are allowable under

(V)
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§ 506(b) of the Bankruptcy Code notwithstanding the Kansas statutory prohibitions in the 1876 law and
the U3C. In re American Metals Corp., 31 B.R. 229 (Bankr. D. Kan. 1983). See also Clark, The Law
of Secured Transactions Under the Uniform Commercial Code, § 6.01.

Because of the need to take advantage of the bankruptcy provision, creditors in Kansas have
generally included in their contracts clauses allowing attorney’s fees "to the extent permitted by law" or
"to the extent permitted by the Bankruptcy Code", or "except as prohibited by law." Such "conditional
clauses" are used frequently when a creditor has transactions in Kansas and in neighboring states that don’t
have such a prohibition. Many national form companies, offering their products to creditors in all states,
use such conditional clauses as a matter of course. Even in Kansas, such clauses are inserted in the hope
that the law will change.

Another Kansas Court of Appeals decision that conflicts with Halloran is Credit Union One of
Kansas v, Stamm, Case No. 90-LA-408, an unpublished opinion.decided in 1992. In that case, the court
held that the attorney’s fee language used by the credit union in its form credit agreement ("[Foreclosure
costs] may include the cost of storing the property, preparing it for sale and attorney’s fees to the extent
permitted under state law or awarded under § 506(b) of the Bankruptcy Code") did not violate the Kansas

U3C because of its conditional character. The Stamm case is currently under review by the Kansas
Supreme Court.

So we have two completely conflicting decisions in Kansas, not to mention a conflict between a
Kansas state court decision and a Kansas bankruptcy court decision. In the meantime, there are a number
of other Kansas cases in the pipeline on the same issue. Some of these cases involve slight variations in
the conditional language of the attorney’s fee provision. As far as we can determine, Kansas is the only
state in the country that is plagued by this type of litigation.

In response to Halloran, a number of Kansas creditors went so far as to send a "correction notice"
to all their consumer debtors indicating that their conditional attorney’s fee provision was never intended
to be enforced in Kansas. With respect to future transactions, most creditors have deleted any reference
to attorney’s fees in their contracts, thereby completely losing the benefit of § 506(b) of the Bankruptcy
Code. Creditors are uncertain whether they should delete conditional language from their commercial
credit agreements, in light of Halloran. The entire matter has created mass confusion.

In order to put an end to this sorry state of affairs, Kansas law should be reformed to expressly
authorize "to the extent permitted by law" attorney’s fee provisions, in addition to authorizing limited
attorney’s fees provisions in consumer credit (and commercial) transactions.

Confusion in the Student Loan Program. The current prohibitions against attorney’s fee clauses
have also created confusion in collecting delinquent student loans under the Federal Student Loan
Program. A federal statute (20 U.S.C. § 1091a(b)) states that, notwithstanding any state law to the
contrary, a borrower who has defaulted on a student loan will be liable for reasonable collection costs,
including attorney’s fees. The federal regulations (34 CFR Part 682) require that collectors of these notes
use "due diligence", including attempts to recover attorney’s fees. However, in spite of this clear federal
mandate, courts throughout Kansas routinely invoke the U3C prohibition against attorney’s fees on
consumer debts. So here we have another conflict between federal and state law, just as with bankruptcy
under the Halloran case. We can expect additional federal loan programs that follow the student loan
model, creating more conflicts between federal and state law in the future.
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Confusion under the Uniform Commercial Code. Under § 9-504(1)(a) of the Uniform Commercial
Code, collateral securing a debt can be sold and the proceeds applied to the costs of foreclosure, including
attorney’s fees "to the extent provided for in the agreement and not prohibited by law." In almost all
states, a creditor foreclosing under Article 9 of the UCC can recover front-end costs including reasonable
attorney’s fees to compensate for the cost of foreclosure. But not in Kansas. The same conflict appears
under § 9-506 of the UCC, dealing with redemption.

Confusion in Bank Credit Card Programs. Under current law, a federally insured commercial bank
headquartered in another state may issue a credit card to a Kansas resident and include an attorney’s fee
provision that preempts the Kansas prohibitions. Greenwood Trust Co. v. Massachusetts, 971 F.2d 818
(1st Cir. 1992); 12 U.S.C. § 85. This is another example of federal law preempting conflicting state law.
Although there are no reported Kansas cases so far, litigation on this preemption issue for interstate credit
cards has come up in other states and is certain to plague Kansas in the future.
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I
THE PROHIBITION REGARDING CREDIT AGREEMENTS IS OUT
OF LINE WITH THE TREND TOWARD RECOVERY
OF ATTORNEY’S FEES IN KANSAS

The anti-attorney’s fee rules in K.S.A. 58-2312 and K.S.A. 16a-2-507 stick.out like a sore thumb
when viewed in the context of other Kansas laws in this area and the historical trends. Two excellent law
review articles discuss this topic. The first is a 1979 article in the Washburn Law Journal by Mark
Furney, "Recovery of Attorney Fees in Kansas", 18 Wash. L.J. 535 (1979). The second is a 1984 article
in the Journal of the Kansas Bar Association by Ron Leslie, "Recovery of Attorney Fees--An Historical
Perspective", JKBA, Fall 1984, at p. 154.

Early on, Kansas adopted the American Rule, which denies the prevailing party attorney’s fees
unless expressly allowed by statute or contract. Stover v. Johnnycake, 9 Kan. 367 (1872). This put
Kansas at odds with the English Rule, which allows attorney’s fees to the prevailing party, even in the
absence of any contractual provision. The American Rule still applies in Kansas to all contracts not
involving credit transactions.

Yet almost from the beginning, the Kansas legislature was chipping away at the American Rule
and moving toward the English Rule in some areas. The Leslie article, written in 1984, found 75 Kansas
statutes allowing recovery of attorney’s fees in litigation, usually at the discretion of the trial judge. Some
of the statutes impose sanctions, including attorney’s fees, for actions which courts consider frivolous.
See, e.g., K.S.A. 60-2007. Other statutes award attorney’s fees to particular classes of plaintiffs who
prevail in various types of litigation. See, e.g., K.S.A. 16a-5-201, which gives attorney’s fees to 2
consumer who shows that a creditor violated the U3C. Leslie put the 75 statutes into various substantive
groups: civil procedure, consumer rights, domestic relations, motor vehicles, public utilities and common
carriers, railroads, real estate, unfair commercial practices, and miscellaneous. A copy of his listing is set
forth below. The common denominator of all these statutes is that the Kansas legislature made a policy
decision to allow attorney’s fees to be awarded in a wide variety of settings.

By contrast, the Furney article identifies only three statutes that prohibit attorney’s fees: (1) The
Uniform Landlord Tenant Act, K.S.A. 58-2547(a)(3), prohibits an attorney’s fee provision in a residential
real estate lease. (On the other hand, the Kansas Court of Appeals, in Qak Park Investment Co. v.
Lundv’s. Inc., 6 Kan. App.2d 133 (1981), held that an attorney’s fee for the prevailing party was okay
in a commercial real estate lease.) (2) The U3C, K.S.A. 16a-2-507, prohibits attorney’s fee clauses in
consumer credit contracts. (3) The 1876 statute, K.S.A. 58-2312, prohibits attorney’s fee provisions in
any note, bill of exchange, mortgage or bond. These three statutes stand in stark contrast to the general
legislative treatment of attorney’s fees.

What does this tell us? It says that Kansas upholds the American Rule allowing attorney’s fee
clauses in everv tvpe of contract except the three described above. In commercial transactions, K.S.A.
58-2312 is the only statute on the books in Kansas that rejects the American Rule and freedom of contract.
In consumer transactions, the U3C prohibition is one of only two exceptions to the American Rule. In
all three cases. the statute runs counter to the clear trend in Kansas toward allowing recovery of reasonable
attorney’s fees.
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In the area of credit agreements, the Kansas legislature has refused to adopt the American Rule
allowing attorney’s fee clauses in private contracts. Instead, the two statutes in question completely tie
the creditor’s hands and reject freedom of contract. The present situation in Kansas is nicely summarized
by Fumney in his Washburm Law Journal article, at pp. 544-545:

sk o 3k 3 ok 3k e ok ok ok

The pattern and effect of these statutes is clear. Consumers, mortgagors, and
commercial borrowers shall never pay an attorney fee in any transaction "evidenced by
debt." The fee provisions also are entirely one-sided. If a creditor must sue, judgment
on a valid debt will not include attorney expenses. However, a creditor violating the
Uniform Consumer Credit Code shall pay an attorney fee.

- Is Kansas’ stringent restriction on contractual freedom necessary? Further, is it
wise public policy? The questions are relevant in two areas: consumer protection and
general commercial law.

Consumer advocates support Kansas’ restriction. They contend allowing
contractual debtor fee obligations would unfairly penalize debtors having legitimate
defenses on the underlying transaction and unreasonably inflate the amount due upon
default. Creditors argue generally higher interest rates result from passing such expenses
on to innocent debtors. Mutuality rather than absolute denial of fees to creditors could
resolve this conflict. By shifting emphasis from protecting debtors from all fee awards,
to protecting debtors from unreasonable fee payments not reflecting services required, the
interest of both debtors and creditors could be fairly compromised.

There appears little rationale for limiting freedom of contract for fees in the
commercial context. Presumably, bargaining power disparity and unconscionable conduct
are not pervasive problems. Protection in the commercial context should focus on
protecting debtors from paying exorbitant fees. Repeal of K.S.A. § 58-2312 should be
considered. The statute may have outlived its usefulness. When it was passed in 1876
there was not a body of regulatory law protecting consumer interests and granting
remedies for oppressive conduct [as there is now with the U3C, the Consumer Protection
Act, and other consumer legislation]. Replacement legislation balancing debtors’
protection from unreasonable fees and creditors’ and society’s interest in reduced default
expenses is suggested.

e ok ok ok ok ok ok o ke ok

When viewed in historical context, in contrast to the American Rule governing most contracts,
and against the background of other legislative activity in this area, the continued prohibition against
attorney’s fees in credit agreements does indeed stick out like a sore thumb. Moreover, as the Washburn
Law Journal article points out, it is contrary to sound public policy.

10809021 -7-

vas



10809021

[75 Kansas statutes permitting recovery of attorney’s fees]

1. Civil Procadurs,
Slatute
60.211
60-230

60-237
60-258 (g)

§0-721

§0-905 (b)

£0-910(b) -

50-2007
81-1713
81-2709

15a-3-201

2. Domaestie Relatiang,

38-131

Cansumer Rights.

Data

1982.......

1963,

1963.
1963.

1978

.

.
-

taa sty

N R

et s e

It e e

Descriphian
JAttarney  willfully
without good grounds.
.Tailure of 2 party to attend a deposi-
tion.
., Tailure to allow discavery.
.Use of affidavits in bad faith in sum-
mary judgment proceeding.
.Answer to a8 garnisnment contraver-
tad without geod cause.
.Posting of 2 bond to caver damages
and attorney fees for a temporary in-
junczion.
.Motion o vacate permanent injunc-
tion not in good faith.
.Court detarmines that an  act ion,
nleading, or component of a case was
{rivolous in nature,

signs pleading

..-.efusal 'a admit truoth of Zaciz or

eness of documents under lim-
d act ons proc=dure
an appellee successtul on an appesl

frorm 4 small claims decision.

.Consumer Credit Code viclated by
creditor.

.Disciosure provisians af the Consumer
Credit Code violatad by the creditor.
.Supolier found guiity under the Con-
sumer Protaetion Ack, or where the
consumer has brought 3 groundless
action,

..ucpher diselaims implied warranties
under Consumer Pratection Ack,
.Rararzing agency willfuily fails ¢
somply with the provisions of the
Fair Credit Reporting Acw.
.Renerzing zgency negligently
sempiy 'with the praovisions of the

-— P . 1
-~ A Lele Bt Dol Ad -
2 AT \.-s-ﬂ~. -\a Ox-...g e e

Zails ko

.Wieitzzion rights by grandperents ars
Zenied.
.Vompmmug’ witness in i patarniiy
zase srevziis and azs been ~=cr°<ent=d
cYy “""v'ECE. .QU[".SE'..
Moving zarty hzs se!ec:ad 3 cleariy
incan 1e'uen. ovdmm un ler '.
fgrm Cnild Custody Jurisdiced

-8-

-9



10809021

38-1308 1978.

38-1315 1978..
60-1610 1963..
4, lnsurance.
40-258 1831..
40-308 1827..
40-1517 L 1e27..
40-2004 T 1949..
5. labor Relations
44-119 1297,
44-331 1875..
4. Mator Venicles.
40-3111(h) 1974. .
63-20Q0% 1969..
7. Putblic Utilitias and
Common Carriers.
17-1917 1974.
66~178 1923..
3. Railroads.
58-185 1901, .
§86-203 12035, .
§56-233 1285, .
§58-253 1823..
£848-2€9 1398,
86-283 1905,
33-223 1374,
£5-3053 el
36419 1285..
56313 1909..
58-522 , 1207. .
3. Real Estate.
28-309 1972,
FALL, 1984

.Jurisdietion under the uniform act
declined by reason of conduct of the

petitioner.

.A party violates a custody decree of
anather state, making it necessary to
enforce the decree in this stata under

the uniform acs.

.Fees ta either party in a divorce

action,

.Insurance company refuses without

just cansae to pay a claim.

.Insurance company insuring against
fire, tornado, lightning, or nail fails

to pay insured.

, Mutual hail insursnce company fails

ta pay {nsuced.

to pay claim.

Employer blacklisting.

.Insurznes company fails o make

Unauthorized or foreign insurer fails

Right to work provisions violated.

simely payments on 2.I.2, tenefits.

,Automabile negiigence case involving

damages of leas than §750.00

..Tailure of a public udility to move

O gLl
2Ty

O

lines when requested.

.Utility or zomman carrier viclating

regulatory laws,

.

. Unauthorized charges.

.Tailure 20 supply raiiroad cars.

. Damages caused by fire.

ilure 2a give dill of lzding.
using death to cattle in transit

Oy
[4 3 Y

LD |
[&]

ath a7 livestoek,

P

fuszal ta cuild fanca
nipment celays.
afiscation or diversion af cosl

.Jury award exceeds appraisers’ award

{n condermnacion.

ilure %o ailaw owmers or agents to
czampany 2hipment3 of livestacik

<{lure o0 nay damages upon demand.

129

77



13809021

239-305
28-310

29404
55-202

58-2257
58-2309a

58-3410

60-1003 (c)

1863

1368,

1868

.

1888,
1309.

1941

.

.

1971..

1973

1983.

10. Unfair Commarcial Practices.

17-1263
16-720 (b)

(o8]
(3]

4-223

1701 (4)

530-108

50-301

53-3316(a)

V4 p-

n W

1867....

1 72‘!

.

1¢31...

1974.

1897.

Gl v

[T

[7- 3T
o O
oL O

-

10 -

<QURNAL

.Party failing to rebuild partition
fence,

.r'ailure ta erect or maintain assigned
part of partition fence. '
.Failure to divide land where a parti-
“tion fence should be built.

.Failure to repair a partition fence.

JFailure to reiease an oil and gas

lease within 60 days of forfeiture,.

Failing to return real estata document

in poasession to rightdul possessor.
.Failure to'release mortgage when re-
quired.

.Under Marketable '-Zecurd Title Act
agzingt one slandering title to real
astate,

.Against owners of land {n a partition
action.

..Selling securities in violation of law.

.Pawn brokers refusing to redaliver
stalen property on presentation of
proper evidence of ownership.

.Surety on a warehouseman’s band

‘ails ta pay on demand.

Suppliers of aiconoiic liquor, beer, or

cereal malt beverage wno fix the re-

aale prica.

..—‘a.gair\st thage involved in unlawrful
rustsy, agresments, or other combi-

n:mons in restraint of trade.

Tnjuncsion Tolated relating to illegal

futures dealings.

.Grzin dealers and buyers ‘whao uniaw-
Juily agree 2 pool prices.

.Unfair practices involving dairy pro-

duces,

.Violations of any section of C'ha.pter
30 of Xageas Statutes Annotatad.
eiling sutdivided !ands in violation

f the Uniform Land Sals Praciice

.
ot

e - . .
LYV ? dairy regulatory jaws.
,Using inacsurzia st lalse welgning
ievices.

.Grein desler underweighing graic.
.:a.i'xee .oﬂzrg 1 'wareshause recaipt or
ziil of lading.

OF THE XANSAS 3AR ASSCCIATION
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Note: Any Kansas contract other than a credit agreement may provide for attorney’s fees, under the

11. Miseellaneaus.
16-207(d)

22.2518

40-3114

42-389

443123

1975....... .. Lender= exceeding the maximum in-
. terest rate. .°
1974........ ..Unlawtul interception of wire and

oral communicationa.

1977, . vevnnnn .A'g-aixut employers, doctars, and hos-
pitals, for failure to furnish required
information to insurers.

1891..........Requiring that iliegal consideratian
be_pam 23 2 condition to a right 0 ob-
tain water. .

1943..........Againsc an employer fziling to pay
compensatiaon to an {njursd workman
wnen .que under the worker’s com-
pensation law.

American Rule first embraced by the Kansas supreme court in 1872,
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Iv.
THE PROHIBITION REGARDING ATTORNEY’S FEES
IN CREDIT AGREEMENTS IS OUT OF LINE
WITH THE REST OF THE COUNTRY

Commercial Credit Transactions. Under the "American Rule" followed by most states, reasonable
attorney’s fees may be collected if allowed by (l) statute or (2) contract. With respect to commercial
credit transactions such as business and ag loans, all states allow attorney’s fee provisions in credit
agreements except (1) Kansas (by statute), (2) Michigan (by old case law refusing to accept the American
Rule), (3) Nebraska (by old case law), (4) North Dakota (by statute), (5) Ohio (by old case law), (6) South
Dakota (by statute, though attorney’s fees may be collected in real estate mortgage foreclosures), and (7)
West Virginia (by old case law). See the attached "Rollcall of the States." So Kansas is one of only
seven states that flatly prohibit attorney’s fee provisions in commercial credit contracts such as promissory
notes, security agreements and mortgages. Moreover, Michigan, Nebraska, Ohio and West Virginia have
old judicial decisions that reject the American Rule, leaving Kansas as one of only three states in the
country that has a statutory prohibition. In Oak Park Investment Co. v. Lundy’s, Inc., 6 Kan. App.2d 133
(1981), the Kansas Court of Appeals made the point that attorney’s fee provisions are not generally against
public policy in Kansas; in the absence of a prohibitory statute, they will be upheld. The Qak Park case
upheld an attorney’s fee provision in a commercial real estate lease. In short, Kansas is in a tiny minority
of states that prohibit attorney’s fee clauses in commercial agreements by statute. The legislature imposed
the prohibition when it enacted K.S.A. 58-2312 over 117 years ago. It is time for the legislature to lift
it and return to the American Rule.

Consumer Credit Transactions. Research indicates that a large number of states regulate attorney’s
fee provisions in consumer credit contracts, even though they allow freedom of contract in commercial
credit. But only in Iowa and Wisconsin does the consumer credit legislation flatlv prohibit attorney’s fees
(in both of those states, attorney’s fees provisions are permitted for business and agricultural credit
transactions). See the attached "Rollcall of the States."

The consumer credit regulation around the country generally takes two forms: (1) in a number of
states, attorney’s fees may not be collected by a salaried employee of the creditor, and (2) in some states,
the statutes impose a dollar or percentage threshold on transactions where attorney’s fees can be collected.
For example, Indiana prohibits attorney’s fee provisions where the consumer loan has an original principal
balance of $2700 or less. As another example, under the U3C as enacted in Colorado, attorney’s fees are
limited to a maximum of 15% of the unpaid balance of the debt. Regulation such as this seems
reasonable.

Set forth below is a state-by-state summary of attorney’s fee regulation, with emphasis on
consumer credit transactions. The picture that emerges is that Kansas is out of the national mainstream.

10809021 - 12 -
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Rollcall of the States

The following is a list of state lending laws permitting collection of attorneys’ fees in consumer

transactions:

Alabama

Alaska

Arizona

Arkansas

California

Colorado

Connecticut

Delaware

D.C.

Florida

10809021

- Mini-Code, Sec. 5-19-10 - permitted for closed-end loans where amount
financed is over $300 and open-end loans where unpaid balance exceeds $300,
not to exceed 15% of the unpaid debt after default.

- No prohibition against attorneys’ fee provisions.

- Consumer Loan Act, Sec. 6-656 - reasonable attorneys’ fees assessed and
fixed by the court are permitted.

- Mortgage Bankers Law, Sec. 6-941 - reasonable attorneys’ fees after default
are permitted, by implication.

- Consumer Lender Law, Sec. 6-674(A)(3) - reasonable attorneys’ fees
assessed and fixed by the court are permitted.

- Permitted, not to exceed 10% of principal plus accrued interest. Sec. 4-56-
101.

- Consumer Finance Lenders Law, Secs. 24451, 24502, 24454(a) - permitted
on loans of $5,000 or more. No limit.

- Uniform Consumer Credit Code, Sec. 5-2-413 - maximum 15% of unpaid
balance permitted if attorney is not salaried employee.

- Secondary Mortgage Loan Act, Reg. Sec. 36-239-15(i) - reasonable fees
permitted.

- Small Loan Law, Sec. 36-233b(c) - permitted on revolving loans only if the
attorney is not a salaried employee, up to 15% of the amount of any judgment

entered against the customer.

- Licensed Lenders Law, Title 5, Secs. 2223, 2236 - reasonable fees permitted,
provided the attorney is not a salaried employee of licensee.

- Money Lenders; Licenses, Sec. 26.708 - permitted, but not to exceed 10%
of the amount due in foreclosure.

- Usury Act, Sec 687.06 - permitted if reasonable; fee not exceeding 10% of
principal is presumed reasonable.

- Consumer Act, Sec. 516.031(3)(a)(5) - permitted, fees as determined by the
court.

- 13 -
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Georgia

Indiana

lowa

Kentucky

Louisiana

Maine

Marvland

Massachusetts

10809021

- Industrial Loan Act, Sec. 7-3-15 - permitted for collection of contracts in
default.

- Interest and Usury Act, Sec. 7-4-2(a)(1)(A) - permitted.

- 25% limit. Sec. 607-17.

- No prohibitions.

- Usury Act, Ch. 17, Sec. 6406(a) - permitted.

- Consumer Installment Loan Act, Sec. 5419(3) - permitted.

- Financial Institutions Development Act, Sec. 7004 - permitted as a general
charge if contained within the written agreement.

- Uniform Consumer Credit Code, Sec. 24-45-3-514 - permitted, except for
loans with a principal balance of $2,700 or less.

- U3C Sec. 537.2507 - attorneys’ fee provisions generally enforceable except
for salaried employee of creditor. . Flat prohibition in consumer credit
transactions.

- Consumer Loans Act, Sec. 280.530(10) - reasonable attorneys’ fees are
permitted in connection with the collection of the loan.

- Banking Act - Revolving Credit Plans, Sec. 287.750(3) - reasonable
attorneys’ fees are permitted, provided the attorney is not a salaried employee.

- Sec. 9:3534 - permitted, but not in excess of 25% of the unpaid debt after
default.

- Consumer Credit Code, 9-A, Sec. 2-507 - reasonable fees permitted for
consumer credit transactions, except for supervised loans, not to exceed 15%
of the unpaid debt after default.

- Credit Grantor Closed-end Provisions, Sec. 12-1011(a) - reasonable fees
permitted.

- Credit Grantor Open-end Provisions, Sec. 12-911(a) - reasonable fees
permitted.

- Consumer Loan Law, Sec. 12-307.1 - permitted with court costs, the total
of which not to exceed 15% of the amount due. On loans of $2,000 or less,

the court must set the amount of attorneys’ fees.

- No prohibitions.

-14-
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Michigan

Minnesota

Mississippi

Missouri

Montana

Nebraska

Nevada

New Hampshire

New Jersey

New Mexico

10809021

- All attorneys’ fee provisions invalid. Curtis v. Mueller, 150 NW 847 (Mich.
1915).

- Industrial Loan and Thrift Company Act, Sec. 56.131.1(f)(6) - permitted for
foreclosure,

- No prohibitions.

- Loans, Sec. 75-67-121 - reasonable fees permitted for attorney investigating
title.

- No prohibitions.

- Second Mortgage Loan Act, Sec. 408.233.5 - permitted if not handled by a
salaried employee and not exceeding 15% of the unpaid amount due.

- Consumer Finance Act, Sec. 408.120(6) - permitted if not handled by a
salaried employee and not exceeding 15% of the amount due and payable.

- No other prohibitions.
- Consumer Loan Business, Sec. 32-5-407 - reasonable fees permitted.

- No statute on point, but case law prohibits all attorneys’ fee provisions.
Dow v. Updike, 7 NW 857 (Neb. 1881).

- Installment Loan and Finance Act, Sec. 675.365 - permitted for closed-end
loans if the contract so provides.

- Attorneys’ Fees in Consumer Cases permitted, Chap. 361-C:1.

- Consumer Loan Act, A.B. 1194 - reasonable attorneys’ fees are permitted as
defined under the New Jersey Rules of Professional Conduct.

- Secondary Mortgage Loan Act, Sec. 17:11A-46(g), 17:11A-53(c) - permitted,
as provided in the note or loan agreement. The attorney must not be a
salaried or commissioned employee of the licensee. Fees shall not exceed
15% of the first $500, 10% of the next $500, and 5% of the excess due.

- Bank Installment Loan Act, Sec. 58-7-6 - reasonable attorneys’ fees are
permitted in proceedings for collection.

- Usury Law, Sec. 56-8-9 - reasonable attorneys’ fees are permitted.

- 15 -
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New York

N. Carolina
N. Dakota
Ohio

Oklahoma

Qregon

Pennsvlvania

Rhode Island

S. Carolina

10809021

- Banking Department Regulations, Part 80.8(f), (h) - reasonable attorneys’
fees are permitted as follows: (1) actual fees charged to the lender by an
outside attorney in connection with the closing are permitted, and (2) not in
excess of 15% of the unpaid debt in the event of default if a mortgage is
referred to an attorney who is not an employee for collection.

- General Interest Law, Sec. 24-8 - permitted.
- Attorneys’ fee provisions void. Sec. 28-26-04.

- No statutory prohibition, but case law prohibits attorneys’ fee provisions.
Miller v. Kyle, 97 NE 372 (Ohio 1911).

- Uniform Consumer Credit Code, Secs. 3-514, 2-413 - permitted for credit

sales if principal balance is more than $3,000. Fees may not exceed 15% of

the unpaid debt and referral must be to an attorney not a salaried employee.
No 15% or $3,000 limit for loans.

- Consumer Finance Act, Sec. 725.340(4) - permitted if attorney is not
licensee’s salaried employee.

- No other prohibitions.
- Consumer Discount Company Act, Sec. 6213(P) - permitted.

- Secondary Mortgage Loan Act, Sec. 6609(a)(4) - permitted for attorneys
licensed to practice in the Commonwealth.

- No other prohibitions.

- Small Loan Business, Sec. 19-25-28 - reasonable fees permitted, provided
attorney is not a salaried employee of licensee.

- Interest and Usury, Sec. 6-26-2(c) - permitted.

- Secondary Mortgage Loans, Reg. 87-3(c) - permitted for foreclosures;
maximum is $750 unless the court awards a greater amount.

- No other prohibitions.

- Consumer Protection Code, Secs. 37-3-514, 37-2-404 - permitted, however,
loan agreements may not provide for attorneys’ fees on loans with finance
charges exceeding 18% where principal is $2,300 or less. Attorneys’ fees may
not exceed 15% of the unpaid balance and referral to an attorney may not be
to a salaried employee.
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S. Dakota

Tennessee

Texas

Utah

Vermont

Virginia

Washington

West Virginia

Wisconsin

10809021

- All attorneys’ fee provisions void (Sec. 15-17-10) except mortgage
foreclosures.

- Industrial Loan and Thrift Companies Act, Sec. 45-5-403(6) - reasonable and
actual fees permitted.

- No prohibitions.
- Credit Code, Sec. 3:15(8), 4:01(7) - permitted, fees assessed by court,

- Consumer Credit Code, Sec. 70C-2-105 - reasonable fees permitted following
default, provided the attorney is not a salaried employee of lender.

- No other prohibitions.
- No prohibitions.

- Open-end Loan Law, Sec. 6.1-330.72 - permitted by general real estate
sections for real estate loans.

- No other prohibitions.

- Attorneys’ fees generally permitted. If clause is included, fees will be
awarded to prevailing party. Sec. 4.84.330.

- All attorneys’ fee provisions void, by case law and statute. First National
Bank of Pineville v. Sanders, 88 SE 187 (W. Va. 1916).

- Consumer Act, Sec. 422.411 - permitted only with refinanced first or

purchase money real estate loans with 12% or less interest rate and then fees
may not exceed 5% of judgment or $100.
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V.
THE SHAPE OF A PROPOSED BILL

The proposed bill set forth below would bring Kansas back into the mainstream and eliminate the
confusion that now exists in the state regarding recovery of attorney’s fees. It would change the law in
Kansas in several important respects.

1. First, Section 3 would cleanly repeal K.S.A. 58-2312. This would allow recovery of
reasonable collection costs (including attorney’s fees) in commercial credit agreements if the agreement
so provides. This generally codifies the American Rule for business and agricultural credit and brings
Kansas into line with the other states. Collection costs could be recovered short of a lawsuit; they would
not need to be court-awarded. For example, a creditor could take reasonable collection costs from
foreclosure proceeds as authorized by UCC § 9-504(1)(a).

2. Second, under Section 1, consumer credit transactions would be handled differently.
Based on the idea that many states regulate attorney’s fee provisions in consumer credit transactions rather
than outlaw them entirely, the proposed bill would follow that mainstream model. A consumer credit loan
agreement or installment sales contract could provide for reasonable collection costs, including attorney’s
fees, but such a clause would be effective only if the unpaid balance of the debt at the time of default was
over $1,000. This would prohibit collection of attorney’s fees for small balances. The $1,000 figure was
chosen to dovetail with the Kansas Small Claims Act, which allows recovery in small claims court
(without lawyer involvement) if the amount at issue is $1,000 or less. K.S.A. 61-2701. No allowable fees
could be collected by a salaried employee of the original creditor or its assignee; this is also a typical limit
found throughout the country. The proposed bill speaks of "reasonable costs of collection (including but
not limited to court costs, attorney’s fees and collection agency fees)." This language is deliberately
broad; it is modeled after the 1991 amendment to K.S.A. 60-2610 allowing fees on collection of short
checks; it would authorize recovery of fees by collection agencies which purchase defaulted consumer
credit contracts on a percentage basis with the creditor. Nothing in the proposal is intended to affect the
private arrangement reached between a collection agency (or collection attorney) and the creditor.

The uniform version of the Consumer Credit Code limits fees to 15% of the unpaid debt after
default. The proposal rejects this percentage approach in favor of the $1,000 unpaid balance test, which
seems fairer and easier to apply. In effect, Kansas would shift from "Altemnative A" of the U3C (no
attorney’s fees) to "Alternative B" (limits on attorney’s fees). Most of the other U3C states, such as
Colorado, Oklahoma, Indiana and Wyoming, have enacted variations of "Alternative B", so that Kansas
would be more in the mainstream of consumer protection legislation.

The proposal would create a kind of "prevailing party" approach for consumer credit transactions
in Kansas: The creditor could collect reasonable fees if the unpaid balance at the time of default exceeded
$1,000, while the consumer could collect his or her fees as part of a civil penalty if the creditor violated
one of the provisions of the U3C. K.S.A. 16a-5-201(8).

The second-to-last sentence of Section | of the proposed bill continues the rule that a provision
in violation of the limits imposed is unenforceable by the creditor, but it goes on to state that it is not a
violation of the U3C to use conditional language such as authorizing "costs of collection including a
reasonable attorney’s fee to the extent permitted by law". The purpose of this sentence is to overrule
Kansas cases like Halloran. Although the proposed statute would generally be prospective only, the last

10809021 - 18-

/9



sentence is intended to give the anti-Halloran provision some retroactive effect by stating that it is
declaratory of existing law. This approach was successfully used in 1978 in response to decisions
misconstruing Section 9-402(1) of the UCC. See K.S.A. 84-9-402a.

3. Third, under Section 2 of the proposed bill, the statutory "notice of right to cure" set forth
at K.S.A. 16a-5-110 would be expanded by adding a sentence warning the consumer of possible liability
for collection costs. This additional disclosure has been inserted into the proposal on the suggestion of
the Kansas Consumer Credit Commissioner.

Set forth below is a draft of the proposed bill:

3 3¢ ok 3k ok s e ok kKooK ok
SENATE BILL NO. ‘
By Committee on Judiciary
AN ACT concerning costs of collection including attorney’s fees; authorizing recovery thereof, with limits
in consumer credit transactions including disclosure requirements; amending K.S.A. 16a-2-507 and K.S.A.

16a-5-110 and repealing the existing sections; and repealing K.S.A. 58-2312.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 1993 Supp. 16a-2-507 is hereby amended to read as follows:

16a-2-507. Costs of collection. With respect to a consumer credit transaction, the agreement may
provide for the payment by the debtor of reasonable costs of collection (including but not limited to court
costs, attorney’s fees and collection agency fees), provided that (a) the costs of collection may not include
attorney’s fees or collection agency fees if the unpaid principal balance of the consumer credit transaction
at the time of default is $1,000 or less, and (b) such costs were not incurred by a salaried employee of
the creditor or its assignee. A provision in violation of this section is unenforceable, provided that it is
not a violation of this section to state in an agreement evidencing a consumer credit transaction that costs
of collection (including attorney’s fees and collection agency fees) may be recovered "to the extent
permitted by law" or similar language. The preceding sentence is declaratory of the meaning of this
section as originally adopted.

Section 2. K.S.A. 1993 Supp. 16a-5-110 is hereby amended to read as follows:

16a-5-110. Notice of consumer’s right to cure. (1) After a consumer has been in default for ten (10)
days for failure to make a required payment in a consumer credit transaction payable in instaliments, a
creditor may give the consumer the notice described in this section. A creditor gives notice to the
consumer under this section when he delivers the notice to the consumer or delivers or mails the notice
to the address of the consumer’s residence (subsection (6) of section 16a-1-201).

(2) The notice shall be in writing and shall conspicuously state: The name, address, and telephone

number of the creditor to which payment is to be made, a brief description of the credit transaction, the
consumer’s right to cure the default, the amount of payment and date by which payment must be made

10809021 -19 -
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to cure the default, and the consumer’s possible liability for attorney’s fees and collection agency fees.
A notice in substantially the following form complies with this section:

(Name, address, and telephone number of creditor)

(Account number, if any)

(Brief description of credit transaction)

IS THE LAST DAY FOR PAYMENT

(Date)

IS THE AMOUNT NOW DUE

(Amount)

You are late in making your payment(s). If you pay the AMOUNT NOW DUE (above) by the
LAST DAY FOR PAYMENT (above), you may continue with the contract as though you were not late.
If you do not pay by this date, we may exercise our rights under the law. If the unpaid balance of your
debt is more than $1,000, the costs of collection you may be obligated to pay could include reasonable
attorney’s fees and collection agency fees.

If you are late again in making your payments, we may exercise our rights without sending you
another notice like this one. If you have questions, write or telephone the creditor promptly.

Section 3. K.S.A. 1993 Supp. 16a-2-507, K.S.A. 16a-5-110 and K.S.A. 58-2312 are hereby
repealed.

Section 4. This act shall take effect and be in force from and after its publication in the statute
book.

% 3k 3 e ok ok ok o ok ok ok %k
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Joan Finney
Governor

Office of CoNSUMER CREDIT COMMISSIONER

SENATE JUDICIARY -COMMITTEE
NOVEMBER 18, 1993

TESTIMONY OF BILL CATON

Thank you for the opportunity to testify this morning. I am Bill Caton, Consumer
Credit Commissioner. I believe the proposed changes to the Kansas Uniform Consumer
Credit Code have merit and should be considered by your committee.

I have had the opportunity to interact with the consumer credit industry regarding the
recovery of reasonable attorney fees in certain collection activities. They have allowed me
to recommend changes which I feel are necessary to notify and protect the consumer. These
recommendations are reflected in the proposed legislation and I am comfortable that
consumers affected by this legislation will have adequate notice and protection.

I would like to point out that the number of consumers adversely affected by this
proposed change is minute compared to the number I believe will be positively affected.
Presently, lenders are not willing to make loans to deserving but marginal consumers whose
finances indicate their loan carries additional risk of having to collect the debt through
litigation. There are many, many honest, hard working people in this category today who
will sacrifice to pay their bills before allowing them to deteriorate to the point an attorney
is collecting for the creditor. And, they are often denied credit because of the very few who
are not concerned about repaying their debts. ‘

I believe these proposed changes will induce creditors to implement positive lending
policies and practices that will benefit the vast majority of consumers in Kansas.

it
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Wm. F. Caton
Commissioner
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Stewart M. Stein's Testimony to Kansas Senate Judiciary Committee

Our law firm concentrates on creditor's rights litigation.
We represent student loan gquarantee organizations, credit card
issuers, automobile finance companies, banks, mortgage companies,
and commercial credit grantors throughout the entire State of
Kansas. Our client base consists of companies that are located
both inside and outside of the State of Kansas. Credit grantors
are generally sophisticated in their lending procedures and are
cognizant of the fact that in the commercial arena Kansas is the
only state that does not allow parties to contract for the payment
of attorney's fees. 1In the consumer context, they are aware that
when they grant credit to individuals in Kansas, not only are they
prohibited from contracting for the payment of attorney's fees, but
if they use a form document that is acceptable in the other 49
states they could be penalized by our courts and their debtors
could be granted appropriate fees and sanctions.

I indicated that we are active in the collection of student
loan accounts. The United States Congress was cognizant of the
anomaly in our law when it enacted legislation dealing with the
collection of student loan accounts and provided for the assessment
of reasonable collection costs, even when they were not permitted
under state law. Specifically, Title 20 Section 1992 (b) reads:

Notwithstanding any provision of state law to the

contrary (1) a borrower who has defaulted on a loan made

under this subchapter shall be required to» pay, in

addition to other charges specified in this subchapter,

W »
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reasonable collection costs.....should it be necessary

for federal law to pre-empt state law on this subject.

Kansas has an opportunity to be a regional center for national
credit granting institutions. Johnson County is now the home of
J. C. Penney's Regional Credit Offices and Monogram Credit
Services, which is the consumer credit arm of General Electric
Corporation. This company issues private label credit cards for
many retail organizations throughout the country. Recently,
Citicorp became interested in moving their regional processing and
collection center, which will employ over 1,000 individuals, to
Johnson County. They, instead, decided to build their new facility
in Kansas City, Missouri. 1Is it possible that their decision to
locate elsewhere was due, in part, to the uniqueness of our law
that requires them to use a different contract form when dealing
with Kansans than with customers located elsewhere in the United
States?

The proposed legislation that I speak in favor of will allow
the parties to fairly contract with one another for the payment of
attorney's fees. The ultimate grant of those fees will be made by
a judge. Under this system, no one will be forced to pay
unreasonable charges. I cannot :conceive of an instance where two
parties to a credit dispute will not be able to amicably resolve
their differences because of the potential imposition of an
attorney's fee. 1In reality, the potential for the assessment of
the attorney fee will result in more amicable resolutions of credit
disputes which will relieve our courts of the necessity of dealing

with these matters.
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TESTIMONY IN SUPPORT OF
PROPOSED BILL CONCERNING COSTS OF COLLECTION

My name is Bruce Ward and I am a member of the Collection
Attorneys Association of Wichita, Kansas. Also in attendance
today is Don Astle, a member of the association.

The Collection Attorneys Association is a group of twenty-
five attorneys who practice law in Wichita primarily in the area
of debt collection law. Our clients include large and small
businesses, providers of professional services, including
lawyers, doctors and hospitals, and financial institutions which
are doing business in the State of Kansas. We assist these
clients in collecting money owed to then.

Our association supports the introduction and passage of the
proposed bill. As we understand the proposed bill, it will allow
our clients to enter into agreements with their customers which
provide that upon failure by the customer to pay what is owed,
the customer will pay the costs of collection in addition to the
cost of the goods or services sold and provided.

This is a positive step for the businesses, providers of
professional services, and financial institutions of this state.
Most of them to collect the accounts that are owed to them,
contract with collection agencies and attorneys for collection
services. These agencies and attorneys retain as compensation
for their services a percentage of the amounts collected. The
balance is returned to the client. As can be seen, the client is
never able to recover one hundred percent of any account because

of the portion retained by the agency or attorney.




If the proposed bill becomes law, the client would then have
a chance to recover a higher percentage of each delinquent
account. Less cost would have to be written off and passed on to
all customers in general in the form of higher prices. Instead,
the delinquent customer would pay a greater share of the
collection costs now borne by those who pay their bills on time.

The State and Federal government have by special»legislation
the right to recover their collection costs from delinquent
taxpayers and borrowers. The proposed bill would in effect
extend this same right to private enterprises.

The businesses, providers of professional services, and
financial institutions of this state are the primary users of the
civil division of our court system throughout the state. Our
clients pay a substantial amount each year in court costs and
filing fees. For instance, in Sedgwick County for 1992 the Civil
Department of our District Court collected $875,000 in court
costs and filing fees.

The money recovered by our clients through collection
activity is returned to them to help them continue to offer jobs
to the people of this state, to pay taxes to this state, and
generally to keep their doors open.

Our association believes that this bill will benefit all
businesses, providers of professional services, and financial
institutions in the State of Kansas. We would urge the

introduction and passage of this bill. Thank you.
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TESTIMONY OF LARRY R. RUTE
KANSAS LEGAL SERVICES, INC.
(913) 233-2068

SENATE JUDICIARY COMMITTEE

SENATOR JERRY MORAN, CHAIRPERSON
THURSDAY, NOVEMBER 18, 1993

| would like to thank the Chairperson and members of the Judiciary
Committee for the opportunity to appear before you today to discuss SB 244
and SB 364. | am the Litigation Director and Deputy Director for Kansas Legal
Services (KLS). As you are probably aware, KLS is a private, non-profit
corporation dedicated to providing free or low-cost legal services to low and
moderate income Kansans throughout the state. A significant portion of our
clientele receive representation and advice to resolve consumer credit related
issues. On behalf of the low-income clients whom we represent, | wish to testify
in opposition to SB 244 and SB 364.

Both SB 244 and SB 364 would direct the court to award to the prevailing
party in a civil action based on a contract reasonable attorney's fees. SB 244
would apply in any contract action. SB 364 would apply only if the specific
contract in issue provided for the award of attorney's fees. This bill would repeal
K.S.A. 16a-2-507, which prohibits such agreements in contracts subject to the
provisions of the Kansas Uniform Consumer Credit Code.

These bills would create a major exception to the American Rule that
litigants generally pay their own attorney's fees unless otherwise provided for by
statute or contract. Such an exemption should not be made unless it is
supported by a clear public policy. It is not at all clear to me why litigants whose
disputes involve confractual issues should be treated differently from litigants
whose disputes involve other areas of the law, and | would urge the Committee
fo proceed cautiously in this area.

| believe these bills would be harmful to the interests of low-income
consumers. Although | do not object in principle to allocating the true costs of
collecting debft fo those who occasion such costs, | do not believe these bills are
drawn to serve that purpose in a fair manner. | believe that the effect of these
bills would be to inhibit or deter debtors from defending in court against
payment of disputed debfs. Although both bills provide for the award of
attorney's fees to the "prevailing party’, they do not define that term. A debtor
who has defenses and/or counterclaims which may substantially reduce, but
not totally offset, a creditor's claim, will be hesitant to go to trial to assert them if
the result, even if he or she is successful, is the imposition of an attorney's fee
award. These provisions will be a powerful tool in the hands of creditors fo
coerce settlements favorable to them.

Moreover, attorney's fees in these cases often do not reflect the actual
costs of collection. Many of these cases are resolved by a default judgment

Y15
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without trial, involving little more than the sending of a form collection lefter and
the filing of a form pleading, yet afforney's fees are routinely in excess of actual
attorney costs. This results in a penalty to the debtor for defaulting on the
contract. We are seeing this now in cases pursuant to K.S.A. 60-2611 to collect
upon insufficient funds checks. For example, we recently represented an 83
year old man against whom a default judgment for $424.42 was taken based on
an insufficient funds check for $4.28. $270 of this amount was for attorney's fees,
although it appears that very little atforney fime went into the case.

The FTC has found that default on a consumer credit contfract is usually
caused by something beyond the debtor's immediate control. The leading
cause is unemployment or other loss of income, 48 Fed. Reg. 7747 (March 1,
1984). Making a defaulting debtor liable for attorney's fees in addition fo the
underlying debt is not likely to reduce the incidence of default. However, it will
make it even more difficult for the debtor to get on his/her feet again financially.
In many cases, the fee award will be uncollectible. | believe the greatest
benefit of these provisions to creditors will probably not be the awards
themselves, but the threat of an award to achieve a favorable setflement by
inducing a debtor to forego asserting potential defenses and counterclaims.

Although SB 364 is slightly preferable to SB 244 in that it only applies to
litigation involving contracts with atforney's fees clauses, | do not expect this
provision to make much difference, since consumer credif confracts-are
generally form adhesion contracts, and no arms length bargaining fakes place
with respect to issues such as aftorney's fees.

Finally, if the Committee does decide to recommend one of these bills, |
would suggest that it be amended to require that reasonable attorney's fees be
measured by the value of the actual legal services performed by an attorney for
the party entitled to the award. | believe the Committee should also consider
lowering the maximum interest rate which may be charged on consumer credit
contracts, if it believes that fee awards would actually enable creditors to
recoup the costs of collection from those who cause them, as there would be
no need to include them in the interest rate as a cost of credit.

Thank you for you consideration.
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TESTIMONY concerning the collection of attorneys
fees in consumer loan contracts

Presented to the
SENATE JUDICIARY COMMITTEE

NOVEMBER 18, 1993

by the
KANSAS CREDIT UNION ASSOCIATION

Mr. Chairman and Members of the Committee:

I am Jerel Wright, Governmental Affairs Director for the Kansas
Credit Union Association representing 175 state-chartered and
federally-chartered credit unions in Kansas. Kansas credit
unions with total assets of 1.9 billion dollars in assets provide
financial services to over 550,000 credit union members.

Kansas Credit Unions support the passage of the proposed
amendments to K.S.A. 16a-2-507 and the repeal of XK.S.A. 58-2312.

I testify today in support of amending K.S.A. 16a-2-507 to allow
a party to recover attorneys fees in collection actions. Kansas
credit unions believe that the state of Kansas should recognize

the need to make an individual debtor responsible for reasonable

attorneys fees incurred as a result of the debtors failure to
repay a debt.

While some justify the current prohibition on collection of

attorneys fees in collection of consumer loan contracts as a
reasonable cost of doing business, credit unions challenge this

law as an expense which is taking money directly out of the

pockets of credit union members who repay their obligations as
agreed. The money spent on attorneys fees is money which would -

otherwise be paid to credit union members as dividends or through
additional financial services.

Credit unions see this cost as an unreasonable burden to place on
honest, conscientious credit union members who must now pay the

. tab for those who are unwilling to fulfill their promises.

Credit unions strongly object to the burden of attorneys fees

just as strongly as they object to the lenient treatment Kansas
debtors receive in bankruptcy proceedings.

w/t /12
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Testimony on Attorneys Fees Page 2.

Adoption of the proi~nsed amendment to allow for recovery of
attorneys fees in cunsumer credit transactions with an unpaid
balance of more than $1,000.00 sends a clear message to debtors

that they will be directly responsible for their failure to repay
their debts.

For these reasons, we urge you to adopt the proposed amendments.

Thank you Mr. Chairman, for the opportunity to share our
comments. I stand for questions at your direction.
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lﬁ‘\saS’ e &,{ Jeffrey D. Sonnich, Vice-President

Suite 512

Sav"ﬂgs {1 ns 700 Kansas Avenue

Topeka, Kansas 66603

‘ﬁS{‘tu J (913) 232-8215

Novembexr 18, 1993

TO: Senate Judiciary Committee
FROM: Jeffrey Sonnich
RE: Recovery of creditor attorney's fees

The Kansas-Nebraska League of Savings Institutions appreci-
ates the opportunity to express our support for revisions in the
Uniform Consumer Credit Code that would allow creditors to recov-
er the costs of attorney's fees in civil actions brought against
debtors who are subject to loans under default.

Savings institutions are full service lenders, but the pri-
marily focus is on 1-4 family mortgage lending. 1In 1992 Kansas'
twenty-nine savings institutions provided in excess of §$3.54
billion in credit for homeownership in Kansas.

While the savings industry has been and will continue to be
successful at meeting the home lending needs of Kansans, certain
statutory and requlatory impediments exist that increase costs to
lenders and reduce availability of credit.

Among these impediments are, increased requlatory interven-
tion, lengthy redemption periods, and the inability for mortgage
lenders to recover attorney's fees that result from judicial
foreclosures. In 1992 Kansas' savings institutions totaled
foreclosures of $29.6 million and as of June 1993 that number has
already reached $10.2 million. As a result the industry incurred
in excess of $806 thousand in legal fees. These increased costs
are passed on to borrowers via increased interest rates.

A statutory repeal of K.S.A. 58-2312 and amendments to the
Uniform Consumer Credit Code to allow recovery of reasonable
attorney's fees would begin the process of removing these lending
barriers.

The Kansas-Nebraska Leaqgue of Savings Institutions appreci-
ates the opportunity to express our views and respectfully re-
quests the Senate Judiciary Committee consider favorable passage
of the proposed legislation in the upcoming session.

Jeff Sonnich
Vice President .
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The Kansas Association of Financial Services

George Barbee, Executive Director
Jayhawk Tower, 700 SW Jackson, Suite 702
Topeka, KS 66603-3740
913/233-0555 Fax: 913/357-6629

STATEMENT TO THE SENATE JUDICIARY COMMITTEE

Mr. Chairman and members of the committee, the consumer finance company
members of the Kansas Association of Financial Services (KAFS) are
appreciative to you for giving serious consideration to the attorney fee issue
relative to consumer loans. These companies have approximately 100
consumer finance service offices in the state of Kansas, offering valuable
financial services in the area of consumers loans such as automabiles,

appliances, small business line of credit loans and second mortgage loans to
name a few.

KAFS is part of the coalition being represented by Mr. Barkley Clark. We are in
total support of the solution proposed by Mr. Clark to correct the problem in
Kansas that prohibits attorney fee clauses in consumer credit agreements. You
have accurately been told that Kansas is one of a very few states that prohibit
attorney fee clauses because of an 1876 statute and a redundant U3C clause
that even imposes creditor liability if such a clause is included in a loan
agreement. '

There are presently 75 Kansas statutes that allow collection of attorney fees on
many other subjects. It is time to add one more and follow the lead of the
majority of other states that already allow the collection of attorney fees in credit
agreements. It is time to introduce a solution by repealing K.S.A. 58-2312 and
modifing the U3C as suggested by Mr. Clark. There is no decision or intent to
change any rules regarding collection of attorney fees in tort actions or non-
credit contract actions.

You are now aware of the confusion created by the Kansas statutes, federal law

and court interpretations and the two court cases; Halloran and the Hudson
Shipbuilders, Inc. We urge you to put this confusion to rest by acting favorably

on our suggested legislation.
///// M
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” ~ The KANSAS BANKERS ASSOCIATION
S ' 4 o A Full Service Banking Association

November 18, 1993

TO: Senate Committee on Judiciary

FROM: Kathleen A. Taylor, Associate General Counsel
Kansas Bankers Association

RE: Proposed Legislation Allowing for Attorney's Fee Clauses in
Credit Agreements

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to appear before the Committee on the matter of amendin g
Kansas law as it relates to attorney's fee clauses in commercial and consumer credit
agreements. This proposal is drafted to address the confusion and inconsistency that
exists in our state laws in two areas:

1. Commercial credit agreements. It repeals the current prohibition on

contracting for attorney fees in any note, bill of exchange, bond or mortgage (KSA
58-2312). In effect, this will allow parties to a business or agricultural transaction
to provide for the recovery of the reasonable costs of collection by mutual
agreement,

2. Consumer credit agreements. The Uniform Consumer Credit Code
would be amended to prohibit the collection of reasonable collection costs for those
consumer transactions with an unpaid balance on the debt at the time of default of
$1,000 or under. For those unpaid balances over $1,000, the consumer credit loan
or installment sales agreement could provide for reasonable collection costs. The
provision in the Code allowing the consumer to collect attorney fees as part of a
civil penalty if the creditor violates a provision of the Code is not changed.

The proposal also contains language that addresses confusion created by conflicting
case law as described below.

Many states allow promissory notes to contain a particular clause providing for the
recovery of attorney fees by the bank. In fact, the Uniform Commercial Code does provide
that the first item to be paid out of the proceeds from a sale of collateral is "reasonable
attorneys' fees and legal expenses incurred by the secured party" unless such action is
prohibited by other state law. Accordingly it would be legal to contract for attorney fees in
connection with the collection of a loan that is secured by personal property.

However, this 20th century law is pre-empted in Kansas by a 19th century law first
adopted in 1876 (K.S.A. 58-2312), which prohibits a bank from contracting for the
payment of attorney fees in any note, bill of exchange, bond or mortgage. In addition,
there is a provision in the Uniform Consumer Credit Code which prohibits an agreement
involving a consumer credit transaction from providing for the payment by the consumer of

creditor found to be in violation of the provisions of the Code.)

attorney fees. (However, the UCCC does allow a debtor to recover attorney fees fW

over, please
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Senate Judiciary Committee
Attorney Fees
Page Two

Regarding the prohibition against contracting for attorney fees under the UCCC, there is
potential conflict under the Federal Bankruptcy Code. Section 506(b) of the Bankruptcy
Code allows a creditor to collect attorney's fees, if that creditor is oversecured and if
attorney's fees are provided for in the security agreement. So that, should a creditor which
has lent money to a borrower for consumer purposes ever find itself in an oversecured
position in Bankruptcy, that creditor must have a provision in the security agreement
allowing for attorney fees in order to be so entitled to their collection.

In order to preserve this right in Bankruptcy, many creditors used clauses in their security
agreements that authorized the creditor to apply the proceeds from the sale of collateral to
their attorney's fees "if permitted by law". There is a pair of decisions in the Kansas Court
of Appeals that have addressed the issue of whether such a clause is in violation of the
UCCC prohibition against contracting for attorney's fees. Two panels of the Court have
split on this issue and it is now being heard by the Kansas Supreme Court. The last two
sentences of Section 1 of the proposed legislation resolve this issue in a way that preserves
the rights of the creditor in Federal Bankruptcy Court.

The law as it exists in Kansas is grossly unfair to the creditor and is just.one more factor
which all creditors must consider when determining the costs of credit to borrowers. The
Bank Management Committee of the Kansas Bankers Association commissions an annual
study of bank facts and figures. One of the areas studied in the past five years is of the
legal fees paid by banks for outside counsel. From 1988 through 1992, the total annual
arn?lunt for legal fees paid by all Kansas banks has ranged from $6.7 million to $12
million.

We truly believe that it is time for the Legislature to review this antiquated law, and we
believe this proposed legislation is the most fair way of addressing the issue.

/7-2-



10.

11.

12.

13.

14.

15.

MEMORANDUM DRA,

Kansas Legislative Research Department

300 S.W. 10th Avenue
Room 545N — Statehouse
Topeka, Kansas 66612-1586
Telephone (913) 2963181 FAX (913) 296-3824

November 17, 1993
JUVENILE JUSTICE POLICY ISSUES
Should the committee recommend legislation to make it illegal for a juvenile to be in possession
of a handgun? A gun replica?
Should adults furnishing handguns to juveniles be charged with a crime?
Should a state law be enacted to make it a crime to permit access of a loaded gun to a juvenile?

Should battery against a youth center officer or employee be made a more serious crime?

Should Kansas enact an intermediate adult sanctions system like Colorado to deal with juveniles
sentenced as adults for convictions of violent crimes?

Should the ability to try juveniles as adults be expanded to include more crimes for 14 and 15
year olds or for juveniles of any age? In other words, should Kansas make it easier to try more
juveniles as adults?

Should all intention killing crimes be excluded from the juvenile code?

Should the minimum juvenile age be raised to 12?

Should the Secretary of Corrections be required to segregate juveniles tried and convicted as
adults from other inmates until the juvenile reaches a certain age?

Should a recommendation be made to provide an intermediate juvenile facility for juveniles
adjudicated for less serious crimes be established so youth centers may be reserved for only
felony type offenders?

Should the ability of judges to sentence certain juveniles to youth centers be restricted to only
those adjudicated of committing certain more serious crimes?

Should disposition in a boot camp be allowed for certain juvenile offenders?
Should youth centers be placed under DOC?
Should the Youth Center at Beloit include both male and female offenders?

Should a jail term of up to 30 days be allowed as a condition of probation or probation violation
for offenders 18 at the time of disposition?

iy
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16. Should jail of up to one year be permitted for juveniles 18 or more at the time of disposition?

17. Should the law be clarified to insure the juvenile code covers violations of city ordinances or
county resolutions and that these offenses may be prosecuted in district court?

18. Should a warrant be issued for juveniles who fail to appear at court?
19.  Should a warrant be issued for juveniles who escape from court ordered placement?

20. Should the requirement of the closest living relative attending a disposition hearing be
repealed?

21.  Should court services officers be allowed to take juveniles into custody pending a hearing when
the juvenile appears to represent a danger to self or others?

22. Should the juvenile code be amended to require notice to parents within 12 hours of taking a
child into custody or detention?

23.  Should all juvenile official file records be open to the public? Currently, official file records are
open for those juveniles 16 or over.

24. Should K.S.A. 38-1633 be amended to clarify that a juvenile has a right to decline to testify in
proceedings?

25. Should parents be made responsible for restitution for juvenile crimes?

26. Should parents be required to participate in drug or alcohol treatment, other counseling?
27. Should the juvenile code provide for the appointment of special advocates for juveniles?
28. Should all community corrections programs be required to have a juvenile component?

29. Should juveniles adjudicated of certain crimes other than alcohol and drug violations now
covered have their ability to get a driver’s license restricted or revoked?

30. Should truancy laws be amended to include five or more unexcused absences?
31.  Should the compulsory education law be extended to age 18?

32. Should all juvenile cases be converted into a child in need of care case when the juvenile is
determined to be mentally incompetent?

.33. Should a cabinet level agency be established to handle juvenile matters?
34.  Should added judges be created or assigned from current positions to deal with juvenile crime?
35. Should 18-year-olds and older be placed in separate facilities?

36. Should adjudication as a juvenile offender for a felony offense be made a predicate crime for
~ a list of other crimes?

93-0007743.01/MH
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CLUSTER 3: WORKING WITH JUVENILE OFFENDERS: HELP FOR
TROUBLED KIDS AND THEIR FAMILIES WHILE
PROVIDING FOR PUBLIC SAFETY
A. INTRODUCTION :
Kansas communities are clearly looking for increased control of youth who they believe
threaten property or personal safety. This expectation inéludts a belief that intervention
may also prevent youthful offenders from repeating their behavior and from entering the
adult prison system. It is this belief that is the basis of a juvenile system different from the
adult corrections system.
Kansas historically has emphasized institutional and residential treatment in responding to
juvénile offenders. Last year 39% of juvenile offenders in the custody of -the department
spent some time in one of the four state youth centers. As a result, Kansas has one of the
highest incarceration rates of juveniles in the country, ranking higher than 42 other states.
Yet continuing public frustration with juvenile offenders produced several bills in‘the last
legislative session which would have resulted in even larger numbers of incarcerated youth.
There is ample evidence, however, which suggests the current approach is not working for
many youths: one year after their release from the Youth Center at Atchison, 50% of

youths are back in one of the youth centers or adult facilities. A fundamentally different

approach is needed.

Alternative responses in other states have centered around the development of family-based
KANSASDEPARTMRNTOFBOCIALANDWA‘HONMVIC“A /MW
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SRS FAMILY AGENDA FOR CHILDREN AND YOUTH

interventions at the community level. Some of these programs have been all t
successfully maintain large numbers of previously incarcerated youth in their comunifj

without compromising public safety. The specific form of the services varies. Thebask

themes, however, are fairly consistent:

e Objective classification systems to determine program placement
e Intensive supervision with strict rules and aécountabilify

® Flexible funding mechanisms which enable staff to be more responsivel i
needs of individual youth and families

® Linkages and coordination of all community resources

e Transition and long term structure for youth returning to the community fro
residential programs

e Longer stays with more intensive services at the state youth centers and privile
residential facilities for those youth who need such care’

Kansas has not followed the trend toward emphasizing objective classificatio and

community and family-based structure and services. Long waiting periods and cimpex
admitting procedures have characterized access to private residential treatment prograns,
further creating dependence on the youth centers as a relatively easy way to gel quick
placement of a juvenile offender. Existing youth center and area office resources hare been

overutilized to the point that conditional release revocations have risen to substantially

higher levels.

The strategies and actions that follow promise a more effective way for SRS and other

systems to think about and address the dual needs of juvenile offenders and their families

KANSAS DRFARTMENT OF SOCIAL AND REHAKILITATION EERVICES
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SRS FAMILY AGENDA FOR CHILDREN AND YOUTH

while still achieving public safety.

B. BASIC STRATEGY
The Department is proposing a major shift in addressing the needs of juvenile offenders in
the custody of SRS and their families and communities. At the heart of this strategy are
several beliefs:

® Many incarcerated juvenile offenders could be served in their communities
without compromising public safety — if an adequate level of supervised
structure was provided

® Flexibility in case planning and in funding mechanisms are necessary to enable
SRS and provider agencies to be more responsive

¢ Communities have many untapped resources that could be helpful in maintaining
youths in their families and in the communities

® Youths who must be incarcerated or otherwise removed from their community
will make a stronger transition back to family and community when on-going

support and structure are provided
To achieve these ends the Department is proposing that a variety of new programs serving
up to 600 youths be developed in four key communities across the state, including the
creation of day reporting centers for the purpose of keeping juvenile offenders out of
residential care when possible, and as a means for returning them to their communities

more quickly when removal is necessary. Implementation is proposed over a three year

period and substantial planning, research and new resources will be needed.

Taken together, these strategies will produce a new service delivery system with an
emphasis on family and community-based programming. At the same time institution
safety, security and programming will be improved. Most importantly, only the most
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SRS FAMILY AGENDA FOR CHILDREN AND YOUTH

serious offenders will be incarcerated or placed in residential care and they will receive the

services they need to allow a successful transition back to their community.

These initiatives will bring Kansas more in line with the intent of the Kansas Juvenile
Offender Code of providing "such care, custody, guidance, control and discipline,
preferably in the juvenile’s own home, as will best serve the juvenile’s rehabiiitation and
the protection of the society."

In order to achieve these outcomes the Department proposes a series of initiatives that will
require broad support if th;ey are to be achieved. The Department believes that much of

the detailed planning needed can be completed prior to the start of the next fiscal year.

C. PROPOSED INITIATIVES

1. Create a Day Reporting System Enabling 600 Offenders to Be Supervised in
Their Communities and Remain at Home With Their Families

About 200 youth adjudicated for misdemeanors were placed in state youth centers in FY
1991 and 450 were placed in foster care. These youths could be more effectively served in
the community through day reporting centers. Day reporting centers provide 16-18 hour
a day intensive supervision of juvenile offenders to monitor and manage their offending
behavior while maintaining them in their home and community. This approach encourages
the normal development of school and work performance, the development of positive
relationships, good use of leisure time and responsible decision making for an offense-free
lifestyle. This program emphasizes community linkages, frequent personal contacts, the
use of existing program space and very intensive supervision in the community. Program

costs are based on the level IV rate. Emphasis is shifted to family service and supervision

KANSAS DEPARTMENT OF SOCIAL AND REHARKILITATION SERVICES
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SRS FAMILY AGENDA FOR CHILDREN AND YOUTH

and guidance of young people rather than providing a place to sleep. These services could

be provided through a combination of Department staff and purchase of services from

private agencies.

The 300 program slots to serve 600 youth would be distributed between the areas that

currently make the greatest use of youth center and residential resources.

a. Adminisﬁ'ative Action

Develop data based classification system and incorporate into the
Kansas Administrative Regulations

Develop program procedures, training, information system and
program quality assurance protocol

Design a pilot program to test viability of the program and to make
modifications

Develop flexible funding mechanisms

Develop service contracts with individual youths and providers of
services

b. Statutory Action

Amend the dispositional section of Kansas Statutes (KSA 38-1663) to
limit judicial commitments to A, B, C felony type offenses

c. Budget Action

FY
1993
1994

1995

State General Federal
FTE —Funds =~ _Funds Total
None $1,491,938 . $1,491,938
None 2,983,876 2,983,876
None - 1,491,938 1,491,938
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SRS FAMILY AGENDA FOR CHILDREN AND YOUTH

e Develop community-based programs, including day reporting centers
and tracker programs on a pilot basis during FY 1993 (75 slots) with
expansion in FY 1994 (150 slots) and FY 1995 (75 slots). After initial
start-up, it is anticipated that two youth will be served in each slot

each year

d. Expected Outcomes

® Maintain hundreds of previously incarcerated youths in their
" communities and with their families without compromising public
safety

e Promote the normal development and functioning of youth in the
program

° Prov1de transmon and long-term structure for youth returmng to their
family and community from mndentml care

o Strengthen families

® Increase intensive services for those who appropnately remain at
youth centers

® Increase safety for youth and staff at the youth centers

e Downsize the youth centers by 106 beds with reduction of annual
admission from 610 to 357 after community services are in place

2. Create Seventy New Specialized Residential Transition Beds
Many youths who are at the youth centers can be returned safely to the community but a
brief period of transition between the centers and home is often necessary. Seventy
specialized residential transition beds in Kansas City, Salina, Great Bend and Garden City

are proposed to address this need.

a. Administrative Action

® Develop an agenda for improved transition

KANSAS DEPARTMENT OF BOCIAL AND REHABILITATION SERVICES
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e Identify current beds in the system that could be converted to this
specialized purpose

® Recruit providers and develop contracts

® Reconfigure youth center staff patterns to allow for supervision of
youth during transition

b. Statutory Action

o Explore methods of allowing for juvenile offender youth to be
returned to youth centers without violating their due process rights

c. Budget Action

State General Federal
FY FTE —Funds _Funds Total
1993 None $1,578,990 $1,578,990
1994 None
1995 None

® Expand the transitional beds available to serve youth leaving the youth
centers
d. Expected Outcomes
® Increase successful return of youth to their families and communities

@ Decrease recidivism

3. Add a Family Treatment Component at Each Youth Center
Once incarcerated, juvenile offenders have little contact with their families even though

. most will return home. Many of these families experience problems that must be addressed

—~
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SRS FAMILY AGENDA FOR CHILDREN AND YOUTH

if the youth are to return successfully. In response each youth center will develop a family
treatment component which will enable youth center staff to work closely with the youth
and his family. Programs will provide an average of 2 days of treatment each month for

250 families, some at the youth center and some in the family’s home and community.

a. Administrative Action

® Develop procedur& and flexible funding mechanisms
® Recruit and hire staff
® Train staff in family systems and program procedures and implement
program
b. Statutory Action

® None

c. Budget Action

State General Federal
FY FTE Funds _Funds Total
1993 10 Social Wk. IIs -YCAT* $_1,551,315 $1,551,315

7 Social Wk. IIs -YCAA
4 Social Wk. IIs -YCAB
2 Social Wk, IIs -YCAL
1994 None
1995 None

® Develop and implement family treatment program in each youth
center to serve 250 families per year statewide

* Youth Center At Topeka *Youth Center At Atchison
* Youth Center At Beloit  *Youth Center At Larned

KANSAS DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES
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SRS FAMILY AGENDA FOR CHILDREN AND YOUTH

d. Expected Outcomes

‘e Increase the number of youths able to live successfully in their
communities

e Reduce recidivism rate

® Increase quality and effectiveness of youth center services

4. Enhance Staff Coverage, Security and Emergency Response Capability at the
Youth Centers

A secu're eﬁvironment at each youth center is essential to the safety of residents, staff and
the community. Presently there is insufficient staff to provide additional security and
_double coverage for resident quarters. Current radio systems are obsolete, often
unworkable and limited in ‘quantity, greatly diminishing their effectiveness during
emergencies. Enhanced security staffing at the Youth Center at Atchison and at the Youth
Center at Topeka together with replacement of the radio communication system at all three

free standing youth centers will better protect residents, staff and the community.

a. Administrative Action
® None

b. Statutory Action
® None

c. Budget Action

State General Federal
FY FTE Funds Funds * Total
1993 11 YSS*Is -YCAB $1,217,380 $1,217,380

24 YSS Is -YCAA
10 YSS Is -YCAT

i
|
; 1994 None
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SRS FAMILY AGENDA FOR CHILDREN AND YOUTH

1995 None
* Youth Service Specialist I’s

e Replace and upgrade radio systems at YCAA, YCAB, and YCAT.
Provide low band system from YCAT to YCAL

e Ensure adequate security and double coverage at YCAA, YCAB,
YCAT. YCAL already has double coverage

d. Expected Outcomes

e Reduce injuries to staff

® Increase safety for community and residents

® Reduce the number of runaways

® Increase program flexibility

5. Provide Training and Assistance to Address the Needs of Special Youth
Center Populations

Three special populations at the youth centers deserve particular attention. These are
youth who have been victims of sexual and physical abuse, those who exhibit explosive or
predatory behavior and those affiliated with gangs. Without special attention their special
needs will not be met and they will return to the community with the same problems.
Special training, technical assistance and consultation for youth centers and community

programs to meet the treatment and management needs of these youth will be developed.

a. Administrative Action

® Design program
® Identify resources

e Develop training plans and disseminate across the system

KANSAS DEPARTMENT OF SOCIAL AND REHARILITATION SERVICES
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SRS FAMILY AGENDA FOR CHILDREN AND YOUTH

® Support national participation, leadership and technology transfer

' ® Provide coverage for staff training
b. Statutory Action

® Change confidentiality statutes to allow sharing of information
between agencies and jurisdictions '

c. Budget Action

State General Federal
FY FTE —Funds —Funds Total
1993 ‘None $27,000 $63,000 $90,000
1994 None
1995 None

® These funds provide for training, travel, technical assistance and
consultation

® For youth centers, area offices, and contract providers

d. Expected Outcomes
® Increase program effectiveness

® Reduce recidivism

KANBAS DK!AR‘D&ENT OF BOCIAL AND REHABRILIITATION SERVICES
YOUTH AND ADULT EERVICES

/)



SRS FAMILY AGENDA FOR CHILDREN AND YOUTH
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6. Downsize the Capacity of the Four Youth Centers
Too many Kansas juvenile offenders are being incarcerated. The Department believes that
serious and repeat offenders often require a youth center. But many of the young people

placed in the youth centers have not committed serious offenses and are neither dangerous

to the community or to themselves.

A recent study by the Center for the Study of Social Policy found that Kansas was 8th in
the nation for incarcerating juveniles. The Department proposes to downsize its youth
center capacity from 463 beds to 357 beds as the community-based services are developed.

a. Administrative Action

e Institute a classification system based on offense, chronicity and age
at first adjudication which would be used to decide program
placement

® Implement day reporting system

® Plan and initiate downsizing

b. Statutory Action

e Limit judicial commitments to Class A, B or C felony type offenses

c. Budget Action
e At the time of downsizing a budget decision will need to be made to

redistribute staff for safety and security or to decrease authorized
head count

d. Expected Outcomes

e Shift program from an institution to a community focus

® Increase safety for students, staff and community

KANSAS DRPARTMENT OF SOCIAL AND REHARILITATION SERVICES
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Statute
21-3604
21-3609
21-3756
55-2121(a)

New Section
213119
21ane
21-3410

21-3411
21-3414(a)(1)(A)
21-3414(a)(1)(B)
21-3414(a)(1)(C)
21-3414(a)(2)(A)

21-3414(a)(2)(B)
21-3415

213415
213716
21-3506(a)(1)
21-3506(a)(2)
21-3506(a)(3)
21-3810{a)
21-3810{b)
21-3814
213825
21-3603(a)(1)
21-3603(a)(2)(A)
21-3603(a)(2) (B)
21-3504(a)(1)
21-3511(a)
21-3511(b)
213829
21-3422a(b)
213833
213611 (a)
213421
21-3427
21-3518
213726
2134054
214202
214202
21-3812(a)
213812(b)
21-3811
21-3433
213713
470421
213718
213718
213718
213406
213401
213417
21.3815
82012
$-2010
8-2002

FeLONY CruMES
SORTED ALPHABENCALLY BY STATUTE DESCRIFTION

Description

Abandonment of child; involves child <16 yoa

Abuse of a child; involves child <18 yoa; intentional torture, cruelly beating, etc.

Adding dockage or foreign material to grain

Adoption; Knowingly/ntentionally Recelving/Accepting Excessive Fees

Aggravated abandonment of a child; involves child <16 yoa resulting in great bodily harm
Aggravated arson; no substantlal risk of bodily harm

Aggravated arson; substantlal risk of bodily harm

Aggravated assault

Aggravated assault on law enforcement officer

Aggravated battery - intentional, great bodily harm

Aggravated battery - intentional, bodily harm

Aggravated battery - intentional, physical contact

Aggravated battery - reckless, great bodily harm

Aggravated battery - reckless, bodily harm

Aggravated battery on LEO - intentional, great bodily harm (see 21-3414a14)

Aggravated battery on LEO - intentional, bodlly harm or physical contact (see 21-3414a1B/C)
Aggravated burglary

Aggravated criminal sodomy; sodomy with a child <14 yoa

Aggravated criminal sodomy; causing a child <14 yoa to engage In sodomy with a person or animal
Aggravated criminal sodomy; sodomy with person who does not consent; overcome by force, etc.
Aggravated escape from custody; escaping while held In lawful custody upon a felony, etc.
Aggravated escape from custody; escape Is facilitated by the use of violence or threat of violence
Aggravated fallure to appear

Aggravated false impersonation

Aggravated Incest; Marriage to person <18 yoa, who is a known relative

Aggravated Incest; Otherwise lawful sexual intercourse or sodomy with relative >16 yoa, but <18 yoa
Aggravated Incest; Lewd fondling and touching described In 21-3503 with relative >16 yoa, but <18 yoa
Aggravated indecert liberties wichlld; >14 yoa, but <16 yoa; sexual Intercourse

Aggravated indecent solicitation of a child; <14 yoa to commit or submit to unlawful sexual act
Aggravated Indecent solichation of a child; <14 yoa, inviting, etc. to enter secluded place
Aggravated Interference with conduct of public business

Aggravated Interference with parental custody

Aggravated Intimidation of a witness or victim

Aggravated juvenile delinquency; adjudicated child >16 yoa running away, escaping from SRS facllity
Aggravated kidnapping

Aggravated robbery

Aggravated sexual battery; Intentional touching, without consent, who Is >16 yoa; force, fear, etc.
Aggravated tampering with a traffic signa

Aggravated vehicular homiclde - REPEALED

Aggravated weapons violation; violation of 21-4201(a)(1) through (a)() or (a)(8)

Aggravated weapons violation; viclation of 21-4201(a)(6), (a)(7), or (a){8)

Alding a felon

Alding a person charged as a felon

Alding an escape

Alrcraft piracy - REPEALED

Altering a legislative document

Animals; Untawful Branding or Defacing of Brands

Arson; damage resulting in loss of > $50,000

Arson; damage resulting in loss of > $25,000, < $50,000

Arson; damage resulting In loss of < $25,000

Assisting sulcide

Attempted murder in the first degree (21-3301)

Attempted polsoning - REPEALED

Attempting to Influence & judiclal officer

Banking; Embezzdement; Intent to defraud

Banking; Insolvert Bank Recelving Deposits

Banking; Making False Reports of Statements

Kansas Sentencing Guldelines
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FaLONY CRIMES
WMWYWSTAWEW

e Descripton FM Class PN
204 Banking; Swear Falsely; Perjury Ina felony trial F D N
004 Banking; Swear Falsely; Perjury other than in a felony trial F E N
1413(a)(2)  Battery against a correctional officer F E P
o0t Bigamy FoE N
3428 Blackmall F E N
3901 Bribery F D N
3715(a) Burglary; bullding uced as a dwelling F D P
I715(b) Burglary; bullding not used as a dwelling F D N
IN5(C) Burglary; motof vehicle, alrcraft, or other means of conveyance F E N
4405 Commerclal bribery F E N
4304 Commercial gambling F E N
.3807(b) Compounding a telony crime F E N
-3755(¢) Computer crime; loss of > $25,000 F D N
-3755(c) Computer crime; loss of > $500, but < $25,000 F E N
-3401 Conspiracy to murder in the first degree (21 -3302) F . P
~0633 Contract; Investment Certificates; Unlawful recelpt of comimission F c N
0634 Contract; Investment Centtficates; Unlawtul recelpt/possession of company property F c N
--0635 Contract; Investment Certificates; Unlawful acts pertaining to books/records F c N
0640 Contract; Investment Certificates; Unlawful Acts of Omissions F (o} N
1-3612(a)(4) Contributing to a child's misconduct; gheltering or concealing a runaway child F E P
1-3612(a)(5) Contributing to a child's misconduct; causing, encouraging child <18 yoa to commit a felony F

1-3817 Corrupt conduct of a juror F
93519 Countles; Water Districts; fraudulent claims of $25,000 or more F
9-3518 Counties; Water Districts; fraudulent claims of at least $500, but less than $25,000 F
113407 Criminal abortion - REPEALED F
71.3720 Criminal damage to property; damage of property > $25,000 F
21-3720 Criminal damage to property; damage of property > $500 but < $25,000 F
214111()2)  Criminal desecration; same; loss of > $500, but < $25,000 F
21-4111(p)(2)  Criminal desecration; same; loss of > $25,000 F
214111(p)(3)  Criminal desecration; same; loss of > $500, but < $25,000 F
214111(0)(3)  Criminal desecration; same; loss of > $25,000 " F
21-4111(b)(4) Criminal desecration; same; loss of > $500, but < $25,000 F
21-4111()(4) Criminal desecration; same; loss of > $25,000 F
21-3606 Criminal desertion - REPEALED F
21-4219(a) Criminal discharge of a firearm at unoccupied dwelling F
21-4219(b) Criminal discharge of a firearm at occupled dwelling of vehicle F
21-4219{c) Criminal discharge of a firearm at occupled dwelling of vehicle resulting In bodily harm F
21-4208a Criminal possession of explosives F
21-4204(g)(2)  Criminal possession of firearm; poss. of firearm w/barrel <12° by person convicted of felony w/in 5 yrs F
21-4204(a)(3)  Criminal possession of firearm; poss. of firearm by person convicted of felony win 10 yTs F
21.3505(a)(2)  Criminal sodomy; sodomy with a child >14 yos, but <16 yoa F

21.3505(a)(3)  Criminal sodomy; causing child »14 yoa, but <16 yoa to engage In sodomy with a person of animal F .
21-3419 Criminal threat F E
21-3728 Criminal use of a financial card; money, services, etc. w/in 7 day perlod > $500, but < $25,000 F E
21-3728 Criminal use of a financial card; money, services, etc. w/in 7 day perlod > $25,000 F D
21-3131 Criminal use of explosives F E
21-4201(a)(6)  Criminal use of weapons; possessing any device, etc., used to silence the report of any firearm F E
21-4201(a)(7)  Criminal use of weapons; possessing, etc., shotgun w/barrel less than 18"; automatic weapons F E
21-4201(a)(8)  Criminal use of weapons; possessing, etc., cartridge w/plastic coated bullet that has core of <60% lead F E
21-2830 Dealing In false identification documents F E
21-4306 Dealing in gambling devices F E
21.3749(b)(2)  Dealing In pirated recordings; >7 audio-visuat recordings of »100 sound recordings w/in 180 days ' F E
65-4127b(a) Depressants, stimulants, hallucinogenics, anabolic sterolds; Possesslon; second and subsequent F D
65-4127b{b) Depressants, stimulants, hallucinogenics, anabolic sterolds; Sale, offer for sale F c
654127b(c)  Depressants, substances in KS.A. 65-4113; Sale, possession with intent to sell, deliver, etc. to child <18 yoa F D
65-4127b{d) Depressants, stimulants, hallucinogenics, anabolic sterolds; Sale, etc. w/in 1,000' of school property F B
213712 Destroying a written Instrument F E
Kansas Sentencing Guidelines
Desk Reference Manual
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21-4105
21-3503(a)(1)
21-3503(2)(2)
21-3504(a)(2)
21.3504(a)(3)
21-3510{a)(1)
21-3510{a)(2)
214308
40-0247

. FeLony Crues
WWYIYSTANEW

Description

Driving Under Influence of Alcohol or Drugs - third or subsequent conviction

Driving while a habitual violator

Driving while suspended-third o subsequent conviction

Drugs; Arranging sale/purchase using communication faclilty

Drugs; Depressarts, stimulants or hallucinogenic drugs - REPEALED

Drugs; Oplates, opium, narcotic drugs of lmpheumlmlmethamphetamlne - REPEALED
Drugs; Representation noncontrolled substance is controlled; causing delivery to child <18 yoa, etc.
Drugs; Sim controlied substances/paraphernalia; Deliver, or cause to be delivered, to child <18 yoa
Drugs; Unlawfully manufacturing a controlled substance; third and subsequent offense
Drugs; Unlawfully manufacturing a controlled substance; second offense

Drugs; Unlawiully manufacturing a controlled substance; first offense

Elections; Bribe acceptance by an election official

Elections; Bribery of an election officlal

Elections; Destruction of election supplies

Elections; Destruction of election papers

Elections; Eiection bribery

Elections; Election forgery

Elections; Election fraud by an election officer

Elections; Election perjury

Elections; Election suppression

Elections; Election tampering

Elections; False impersonation of a voter

Elections; Possessing false of forged election supplles

Elections; Printing and clrculating Imitation ballots

Elections; Unauthorized voting disclosure

Elections; Voting machine fraud

Electronic/electromechanical voting system traud

Enticement of a child - REPEALED

False warehouse records of reports - REPEALED

Fleeing or eluding a law enforcement officer - third or subsequent conviction

Forgery

Eraudulent release of a security agreement - REPEALED

Furnishing alcoholic beverages to a minor for Mictt purposes; child <18 yoa

Glving a worthless check: loss of < $500, If in previous five yrs. offender convicted two or more times
Glving a worthless check; loss of > $500 but < $25,000

Giving a worthless check; loss of » $25,000

Graln embezziement - REPEALED

Grain Storage; Negotiation of recelpt for encumbered grain with Intent to defraud

Grain Storage; Unlawiul Issuance of receipt for warehouseman’s graln

Habltually giving a worthless check - REPEALED

Habttually promoting prostitution - REPEALED

Hazardous Wastes; Violation of unlawful acts included in paragraph 11, subsection (a)
Hazardous Wastes; Knowingly violates unlawful acts included In paragraphs 1-11, subsection (a)
Heallng Arts; False swearing

Healing Arts; Filing false documents

impalring a securlty interest; value of > $25,000

impalring a securlty interest; value of > $500, but < $25,000

Incest

Incltement to riot

indecent libertles wichlid; child >14 yoe, but <16 yoa; lewd fondiing of touching

indecent libertles wichliid; child 214 yos, but <16 yoa; soliciting to engage In lewd fondling, etc.
indecent liberties wichild; >14 yoa, but <16 yoa; lewd fondling or touching

indecent liberties wichild; <14 yoa; lewd fondling or touching

indecent sollcitation of a child; 214 yoa & <16 yoa to commit or submit to unlawful sexual act
Indecent solichation of a child; >14 yoa & <16 yoa, Inviting, etc. to enter secluded place
installing communications facliities for gamblers

Insurance agent/broker fallure to pay premium to company; loss of >$25,000
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Statute
400247

40047
23 ~3422(c)
24 -3404
23 -3420
440619
41 -0406
14-8T17
748-8T¢9
7.4-8T18
24 -3M
24 -3910
21 -3401
21-3402(a)
21-3402(b)
21-3750(b)(2)
21-3605
21-3808(b)
21-4214
21-4215
213757
55-0157
55-0904
55-0158
65-4127a(a)
65-4127a(b)
65-4127a(c)
65-4127a(c)
65-4127a(d)
25-4612
74-8810()
21-3805(b)
21-3805(b)
21-3905
21-3905
21-3748
21-3717
213714
21-3803
21-3904
21-3904
21-4301a
21-4301
21-3519
58-3304
58-3315
21-3513(b)
21-3513(b)
21-4401
21-3502(a)(1)
21-3502(a)(2)
21-3426
17-5811
17-5412
17-5812
17-1264
17-1254

FaoNy Crauies
SORTED ALPHABENICALLY BY STATUTE DESCRIPTION

Description

Insurance agent/broker fallure to pay premium to company; loss of <$500, previous conv. win 5 yr
insurance agent/broker fallure to pay premium to company; loss of >$500, but <$25,000
interference with parental custody in all other cases

involuntary manslaughter

Kidnapping

Labor Act, Violations

Liquor; Warehcuses; False Reports & Unlawful Removals

Lottery; Forgery of lottery ticket

Lottery; Unlawful purchase of lottery ticket; second or eubsequent offense

Lottery; Unlawful sale of lottery ticket; second or subsequent offense

Making a faise writing

Misuse of public tunds

Murder in the first degree

Murder In the second degree (intentional)

Murder in the second degree (reckless)

Nondisclosure of source of recordings; >7 audio-visual or 2100 sound recordings w/in 180 days
Nonsupport of a child or spouse

Obstructing legal process or official duty in the case of a felony, o resulting from parole, etc.
Obtaining a prescription only drug by fraudulent means; second or subsequent offense
Obtaining a prescription only drug by fraudulent means for resale

Odometers; unlawful acts

Oll & Gas; Cementing In of surface casing

Oll & Gas; Disposal of salt water

Ol & Gas; Protection of water prior to abandoning well

Oplates, Opium or Narcotic Drugs; Possession; first offense

Oplates, Opium or Narcotic Drugs; Sale, etc.; first offense

Oplates, Oplum or Narcotic Drugs; Sale, etc.; third and subsequent offense

Opiates, Opium or Narcotic Drugs; Sale, etc.; second offense

Oplates, Opium or Narcotic Drugs; Poss. wiintent to sell, sale, etc. w/in 1,000' of school property
Optical scanning equipment fraud

Parlmutue! Racing; Prohibited Acts ())(1) through ())(15)

Perjury; false statement is made upon the trial of a felony charge

Perjury; false statement made in a cause, matter or proceeding other than the trial of a felony charge
Permitting a false claim; > $25,000

Permitting a false claim; > $500 but < $25,000

Piracy of recordings

Possession of burglary tools - REPEALED

Possession of forgery devices - REPEALED

Practicing criminal syndicalism - REPEALED

Presenting a false claim; > $500 but < $25,000

Presenting a false clalm; > $25,000

Promoting obscenity to minors; second or subsequent offense

Promoting obscenity; second or subsequent offense

Promoting sexual performance by a minor - REPEALED

Property; Sale of Unregistered Sub-Divided Land

Property; Unlform Land Sales Practices Act

Prostitution; Promoting prostitution when prostitute is <16 yoa

Prostitution; Promoting prostitution when prostitute is >16 yoa, second or subsequent conviction
Racketeering

Rape; sexual intercourse with a person who does not consent; overcome by force, fear, etc.
Rape; sexual intercourse with a child <14 yoa

Robbery

Savings & Loans; Accepting Payment When Capltal Impaired
Savings & Loans; Declaration of Dividends
Savings & Loans; Fraudulent Acts
Securities; Filing false or misleading statements (Penalties provided In 171267
Securitles; Unlawful acts (Penaltles provided in 17-1267)

Kansas Sentencing Guidelines
Desk Reference Manual

Appendix A3, Page 4
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Statite

17-1283
17-1255
21-3802
21:3516(a)(1)
21:3516(s)(2)
21-3518(0)(3)
21-3516(a)(4)
21-3401
21-4406
75-4228
21-4408
78-3834b
76-5204
79-3228e
21-3704
213704
21-3745
21370
21-3701
21-3701
21-3742(c)
21-3742(d)
500122
50-0123
50-0124
50-0125
21-3826
21-3801
21-3801
21-3801
21-3801
21-4315(p)
213838
66-0137
8-0116(a)
8-0116{c)
213403
213736
50-1013

FELONY CRuES
SORTED ALPHABETICALLY BY STATUTE DESCRIPTION

Description

Securities; Unlawful offers, sale, purchase (Penalties provided in 17-1267)

Securities; Unlawful sale of unregistered securities (Penalties provided In 17-1267)

Sedition

Sexual exploltation of a child; employing, etc. child <16 yoa to engage In sexually explict conduct
Sexual exploitation of a child; possessing visual medium of child <16 yoa engaging in such conduct
Sexual exploitation of a child; guardian permitting child <16 yoa to engage In such conduct
Sexual exploitation of a child; promoting performance of child <16 yoa to engage In such conduct
Solicitation to murder In the first degree (21-3303)

Sports bribery

State Departments; Liability of Treasurer & Director of A&R

Tampering with a sports contest

Taxation; Cereal Malt Beverages; Penalties

Taxation; Drugs; Evidence of Tax Payment

Taxation; Income Tax, Penalties & interest

Thett of services; loss of > $500 but < $25,000

Thett of services; loss of > $25,000

Theft of telecommunicatlons services - REPEALED

Theft; loss of < $500, If in previous five yrs. offender has been convicted two or more times
Thett; loss of > $25,000

Theft; loss of > $500, but < $25,000

Throwing objects from bridge or overpass; resulting In Injury to a pedestrian

Throwing objects from bridge or overpass; resutting In injury to a passenger of vehicle
Trade; Bucket Shops

Trade; Transactions Declared to be Gambiing & Criminal

Trade; Transmitting Messages for Pretended Purchases or Sale

Trade; Unlawful Acts

Traffic In contraband in a correctional institution

Treason

Treason; Attempted (21-3301)

Treason; Conspiracy (21-3302)

Treason; Solicitation (21-3303)

Unlawful conduct of dog fighting

Unlawful disclosure of authorized irterception of wire

Utllitles; Falsiying or Destroying Accounts/Records

Vehicle kientification numbers; sale of vehicle w/ ID destroyed, removed, etc.

Vehicle Identification numbers; destroying, altering, removing, etc. vehicle ID

Voluntary mansiaughter

Warehouse recelpt fraud

Wilttul violation of loan broker article

Kansas Sentencing Guidelines
Desk Reference Manual

Appendix A3, Pege 5
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2nd Floor, State Capitol
Topeka, KS 66612-1594
(913) 296-2236

Bill Graves
Secretary of State

STATE OF KANSAS

Request for Introduction of Legislation
Senate Judiciary Committee
November 18, 1993

Annual Reports for Business Organizations

Since 1989, qualifying domestic and foreign corporations have been able to request
that the balance sheet information on the corporate annual report be kept
confidential. We request legislation that would give other forms of business
organization the same privilege. .

Qualifying general corporations are given the opportunity to keep their financial
information confidential for ten years by paying a $20 fee and completing an
application. The annual report requirements for professional corporations,
limited partnerships and limited liability companies are otherwise similar to
those of corporations. We request that they be treated alike in this respect also.

On the other hand, current law requires domestic corporations to report the name
and address of investors owning five percent or more of the stock. There is no
similar disclosure required of domestic limited partnerships or limited liability
companies. Again, the law should treat these entities consistently and we request
that limited partnerships and limited liability companies also be required to
disclose investors owning at least five percent of the capital.

Limited Liability Partnerships

The Secretary of State requests that this committee introduce a bill that would
recognize limited liability partnerships. Delaware and five other states have
amended their Uniform Partnership Act to permit partnerships to obtain the
same limited liability that professional corporations and limited liability
companies have but retain their partnership status.

This form of business organization would be available to any partnership, but has
been extensively used by professional service firms (particularly certified public
accountants and attorneys). Annual registration filings and fees are similar to
those required of other businesses. Although the same limited liability is available
today for professionals who organize as professional corporations or limited
liability companies, many service firms prefer the partnership form.

John R. Wine, Jr.
General Counsel




2nd Floor, State Capitol
Topeka, KS 66612-1594
(913) 296-2236

Bill Graves
Secretary of State

STATE OF KANSAS

Request for Bill Introduction
Senate Judiciary Committee
November 18, 1993

Mr. Chairman and Members of the Committee: The Secretary of State's
Office requests introduction of a bill addressing technical amendments
to the annual report and franchise tax statute in the Cooperative
Marketing Act, and the Limited Liability Company Act.

Annual reports for domestic cooperatives. Briefly, the law currently
requires annual reports of domestic cooperatives organized under the
Cooperative Marketing Act to be filed on the 15th day of the sixth
month after the close of the taxable year. This due date is
impractical, as cooperatives do not file their federal returns or make
distributions to their patrons until eight and one-half months after
the close of their taxable year. We request an amendment to make the
annual reports due at the time that the annual Kansas income tax return
is due, which is nine and one-half months after the close of the
taxable year. This amendment will have no fiscal impact.

Limited Liability Companies. During the 1993 legislative session a
bill was passed which clarified the signature requirements for articles
of organization. We request two additional amendments to clarify the
signature requirements for amendments to articles of organization. The
new signature requirements will reflect signature requirements under
the Timited partnership act. These amendments have no fiscal impact.

Thank you.

Jennifer Chaulk Wentz, Legal Counsel
Deputy Assistant Secretary of State



KANSAS DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES
Donna Whiteman, Secretary

Before the Senate Judiciary Committee
November 18, 1993

Legislative Proposals for 1994

********************************************************

SRS Mission Statement
"The Kansas Department of Social and Rehabilitation
Services empowers individuals and families to achieve
and sustain independence and to participate in the
rights, responsibilities and benefits of full
citizenship by creating conditions and opportunities for
change, by advocating for human dignity and worth, and
by providing care, safety and support in collaboration

with others."
********************************************************

Mr. Chairman and members of the Committee, on behalf of Secretary
Whiteman, I thank you for the opportunity to appear here today to
request introduction of six bills. These proposals have been
submitted to the Revisor of Statutes office and bills are
currently being drafted. The following is a brief summary of the
proposals:

1. AMEND THE KANSAS CODE FOR
CARE OF CHILDREN

It is proposed the Kansas Code for Care of Children be amended to
make it more difficult for children to come into the custody of
the Secretary without the prior knowledge of the department or
opportunity for services to avoid out-of-home placement by:

(1) Limiting the reasons a child may be placed in the
temporary custody of the department to danger of
serious abuse or neglect or sexual abuse as defined
by statute.

(2) Providing for notice of a temporary custody hearing
to SRS and opportunity to recommend alternatives.

(3) Establishing a time limit for children in temporary
custody without an adjudication.

(4) Limiting informal supervision so custody may not be
awarded.

These changes are considered beneficial to implementation of the

Family Agenda for cChildren and Youth and will result in a more
meaningful implementation in Kansas of Public Law 96-272
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requiring reasonable efforts to eliminate or avoid unnecessary
out of home placement of children.

It is proposed to amend the so-called "religious exception"
provisions of K.S.A. 38-1513 to enable the State to remain
eligible for Federal child Abuse and Neglect grants.

Other proposed changes include expanding service options
available to the court; providing penalties for disregarding
"stay away" orders of the court; and technical changes to clarify
statutory intent.

2. LIMIT CUSTODY OF JUVENILE OFFENDERS
TO FELONY TYPE CONVICTIONS

It is proposed K.S.A. 38-1663 be amended to 1limit juvenile
offenders placed in the custody of the secretary or committed to
a state youth center to those adjudicated as having committed an
act which, if done by a person 18 years of age or over, would
constitute a felony as defined by the Kansas criminal code.

Courts would be required to establish a pre-disposition team of
community agencies to recommend to the <court community
alternatives to state intervention and services.

It is proposed K.S.A. 38-1672 be repealed.

3. PROVIDE FOR PROVISIONAL RELEASE
FROM CUSTODY

It is proposed K.S.A. 38-1563 be amended to establish a mechanism
for the provisional release of a child from the custody of the
secretary whose family has successfully completed the
requirements of a reintegration plan, or who is no longer at risk
of imminent harm, as determined by the secretary.

4. AUTHORIZE THE RELEASE OF INFORMATION CONCERNING
JUVENILE OFFENDERS

It is proposed a new section be added to the Kansas Juvenile
Offenders Code which specifically authorizes the Secretary to
release information about a juvenile offender for the purpose of
protecting the juvenile offender and the general public.
Authorization is specifically given to release of an offender’s
name, likeness and other information which will assist in the
protection and apprehension of an offender who has escaped
custody.

-2-

A52




5. ALLOW FOR THE VOIDING OF TRANSFERS BY SPOUSES
OF MEDICAL ASSISTANCE RECIPIENTS

It is proposed K.S.A. 39-709(g) (2) relating to voidable transfers
by recipients of medical assistance be amended by adding a clause
to allow the voiding of transfers by spouses of recipients of
medical assistance. A tactic currently being used in estate
planning is to have the surviving spouse transfer his or her
interest in property to children so there are no assets left in
the estate at death. This proposal would help avoid this tactic
by providing a method for retaining property in the spouse’s
estate.

6. ALLOW FOR THE TRANSFER OF PERSONAL PROPERTY
USING AN AFFIDAVIT

It is proposed K.S.A. 59-1507b be amended by adding a new section
authorizing the transfer of personal property in small estates of
less than $10,000 when a claim for medical assistance and a
prescribed affidavit is presented by the Secretary of Social and
Rehabilitation Services or designee to the holder of the personal
property.

Again, SRS requests bills containing these proposals be
introduced by this Committee.

Thank you.

John Badger

General Counsel

Kansas Department of Social
and Rehabilitation Services

(913) 296-3967
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Department of Social and Rehabilitation Services
Donna L. Whiteman, Secretary

" Before the Senate Judiciary Committee
November 18, 1993

The SRS Mission Statement
The Kansas Department of Social and Rehabilitation Services empowers individuals
and families to achieve and sustain independence and to participate in the
rights, responsibilities, and benefits of full citizenship by creating
conditions and opportunities for change; by advocating for human dignity and
worth; and by providing care, safety, and support in collaboration with others.

—.._...._—...—__--——————.————-—-..—_=====_=====_==-——=—.——.—n—-—_—_——-——-—o———m_——————_n—————_

Mr. Chairman and Members of the Committee, thank you for this opportunity to
request, on behalf of Secretary Whiteman, a bill relating to the Child Support
Enforcement Program (CSE). CSE is requesting a measure to amend the income
withholding act and the interstate income withholding act to insure compliance

with federal state plan requirements under Title IV-D of the social security
act.

Background

The detailed income withholding requirements of federal law are aimed at
assuring regular child support payments through payroll deductions from the
obligor's income. Among other things, federal IV-D regulations require that:
o Termination of income withholding be restricted in Title IV-D cases,
o Interstate income withholding be available in non IV-D cases (cases not
administered by SRS), and
0 Monitoring activities in non IV-D cases be eijther delegated to an
appropriate entity or, if monitored by the IV-D agency (SRS),
cost-allocated between IV-D and non-IV-D activities.

To meet the first requirement, we recommend that K.S.A. 23-4,111 be modified to
allow termination of income withholding only:
0 When there is no longer a current support order and all arrearages have been
paid or
0 When the paying parent requests termination, withholding has not been
previously terminated and then restarted, and all interested parties have

signed a written agreement for an alternative arrangement for payment of
support.

The first limitation is already Kansas law. Although federal law does not
require the second limitation in non IV-D cases, we believe that uniformity
would be very beneficial, particularly for Court Trustees handling both IV-D and
non IV-D cases.

Second, we recommend meeting the interstate withholding requirement by amending
the interstate income withholding act (K.S.A. 23-4,125 et seq.) in several
places to clarify that the act applies to non IV-D as well as IV-D cases. Our
proposal draws language from the Uniform Enforcement of Foreign Judgments Act
(K.S.A. 60-3001 et seq.). We would also like to add language clarifying that
there is no attorney-client relationship between a IV-D attorney and a party o
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Senate Judiciary Committee
SRS - Child Support Enforcement
Income Withholding

under the interstate income withholding act; this parallels last year's changes
to URESA (Uniform Reciprocal Enforcement of Support Act).

Finally, to meet the third requirement we suggest that K.S.A. 23-4,118 be
amended to delegate the required monitoring duties in non IV-D cases as follows:
0 Clerks of court to be responsible for maintaining payment records; and
o The parties themselves (obligor and obligee) to be responsible for tracking
and monitoring payments.

The clerks of court already maintain payment records; no additional duties for
the clerks are contemplated.

General Fiscal Impact

Federal sanctions for failure to meet IV-D program requirements range from
approximately $600,000 per year (1% of AFDC funding) to $18,000,000 (all Title
IV-D funding plus 5% of AFDC funding), with an ultimate penalty of $85 million
per year (all Title IV-D funding and all AFDC federal funding).

Thank you for your continued interest in the Child Support Enforcement Program
and for this opportunity to request legislation to meet federal requirements.

Respectfully submitted,

Jamie L. Corkhill
Policy Counsel

Child Support Enforcement
296-3237
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Department of Social and Rehabilitation Services
Donna L. Whiteman, Secretary

‘ Before the Senate Judiciary Committee
November 18, 1993

The SRS Missjon Statement
The Kansas Department of Social and Rehabilitation Services empowers individuals
and families to achieve and sustain independence and to participate in the
rights, responsibilities, and benefits of full citizenship by creating
conditions and opportunities for change; by advocating for human dignity and
worth; and by providing care, safety, and support in collaboration with others.

Mr. Chairman and Members of the Committee, thank you for the opportunity to
appear today on behalf of Secretary Whiteman to request a bill relating to the
Child Support Enforcement Program (CSE). The federal Omnibus Budget
Reconciliation Act of 1993 (OBRA) requires Kansas to adopt and implement several
paternity establishment reforms by July 1, 1994. CSE is requesting introduction
of a comprehensive paternity reform measure.

Background

In many respects Kansas law meets the requirements in OBRA, however there are
several items needed to insure compliance. In brief, OBRA requires the states
to:
0 Meet new performance standards for establishing paternity within one
year of birth;
0 Establish a simple civil process for voluntarily acknowledging
paternity with specific safeguards and disclosures:
o Establish a hospital-based program for voluntary acknowledgements near
the time of birth;

Use expedited processes for all paternity establishments;

0 Give full faith and credit to paternity acknowledgements of other
states;

o Permit establishment of a support order based on an acknowledgement of
paternity without requiring any further proceedings to establish
paternity; and

o Create presumptions based on genetic test results which indicate a
threshold probability of paternity and 1limit the time for challenging
test results.

o

The Joint Committee on Children and Families has reviewed OBRA's requirements
during the interim session and may itself recommend or sponsor a "bare bones"
bill, such as that offered by the Office of Judicial Administration. Although
SRS strongly supports the work of the Joint Committee in this area, we are
requesting a more comprehensive paternity reform bill.

SRS requests Tegislation that will address:
0 The specifics of OBRA;
0 Issues related to OBRA's requirements, such as voluntary
acknowledgements by minor parents;
0 Concerns raised by federal auditors and by IV-D attorneys; and
0 Alternative dispute resolution in IV-D paternity cases for a limited
time after birth.



Senate Judiciary Committee
SRS - Child Support Enforcement
Paternity Establishment

For the remaining OBRA mandates, SRS Proposes measures similar to the Joint
Committee'g draft. We see a need, however, tg address issyes which are likely
to generate litigation if left unresolved., One example is the question of minor
parents signing voluntary acknowledgements. Another is what to do with
acknowledgements €xecuted before OBRA's reéquirements were in place. There are

individuals receiving Iv-p services. We are requesting that the Parentage act
and K.S.A. 39-755 be amended to clarify that there is no attorney-client
re]ationship between the Iv-D attorney and any individual in a IV-D case,

General Fiscal Impact

We anticipate that OBRA's requirements wilj demand funding for additional
genetic testing (eligible for 90% federal funding) and for other aspects of a
hospital-based Program, such as contract costs, printing costs, and training
costs (all eligible for 66% federal funding). Overall, our high-side projection
1S a net cost of $469,000, of which $126,130 is the state share, These costs
are nearly alj attributable tg OBRA's mandates,

a4



Senate Judiciary Committee
SRS - Child Support Enforcement
Paternity Establishment

For reference, federal sanctions for failure to meet IV-D program requirements
range from approximately $600,000 per year (1% of AFDC funding) to $18,000,000
(all Title IV-D funding plus 5% of AFDC funding), with an ultimate penalty of
$85 million per year (all Title IV-D funding and all AFDC federal funding).

Thank you for your consideration of this proposal.

Respectfully submitted,

Jamie L. Corkhill

Policy Counsel

Child Support Enforcement
296-3237
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oeCluil 1. NLOLAL 1YY0 DUpp. £3-4, 1U/ IS hereby amended to

rea~’ 1is follows:

1.4,10%7. Income withholding order;
. effective; effect of order; title IV-D
cases; service of order; notice of intent to ap-
ply for issuance of an order; order not issued,
when; agreements or alternative arrange-
ments; ex parte interlocutory orders. (a) Any
new or modified order for support entered on
or after January 1, 1986, shall include a pro-
vision for the withholding of income to enforce
the order for support. Except as otherwise pro-
vided in subsection (b) or (c), withholding shall
take effect only if there is: (1) An arrearage in
an amount equal to or greater than the amount
of support payable for one month; and (2) com-
pliance with requirements of subsections (d)
and (h).

(b) Except as otherwise provided in this
subsection or in subsection (j), (k) or (m), all
new or modified orders for support.entered on
or after October 1, 1990, in title IV-D cases

and all new or modified orders for support-

entered on or after July 1, 1993, in all other

cases shall provide for immediate issuance of-

an income withholding order. Prior to July 1,
1993, whenever an order of support is entered
or modified in a case other than a title IV-D
case, the court shall have discretion to order
immediate issuance of an income withholding
order. The income withholding order shall be
issued without further notice to the obligor
specifying an amount sufficient to satisfy the
order for support and to defray any arrearage.
The income withholding order shall be issued
regardless of whether-a payor subject to the
jurisdicon of this state can be identified at
the time the order for support is entered.

(c) If the provisions of subsection (b) do not

apply, the obligee or public office may file a,

motion in a title IV-D case requesting that an
# ame withholding order be issued regardless

.ne amount of the arrearage. If no arrearage
existed as of the date the notice pursuant to



ehsection (h) was served upon the obligor, the
»n shall only be granted if the court finds

. good cause exists for issuing the income

withholding order or if the obligor consents to-

issuance of an income withholding order. If the
motion is granted, an income withholding or-}
der shall be issued without further notice to’
the obligor specifying an amount sufficient tg

satisfy the order for support and to defray any
arrearage. The incorhe withholding order may
be issued regardless of whether a payor subject
to the jurisdiction of this state can be identified
at the time the income withholding order is
issued. . Co

- (d) (1) Not less than seven days after the
obligee or public office has served a notice of
intent to apply for an income withholding order
pursuant to subsection (h), the obligee or pub-
lic office may apply for an income withholding
order by filing with the court an affidavit stat-
ing: (1) The date that the notice was served
on the obligor and the manner of service; (2)
that the obligor has not filed a motion to stay
issuance of the income withholding order or,
if a motion to stay has been filed, the reason
an income withholding order must be issued

immediately; (3) a specified amount to be with- -

held by the payor to satisfy the order of sup-
“port and to defray any arrearage; and (4) except
in title IV-D cases, that the amount of the
arrearage as of the date the notice to the ob-
ligor was prepared was equal to.or greater than
the amount of support payable for one month.
In addition to any other penalty provided by
‘law, the filing of such an affidavit with knowl-
edge of the falsity of a material declaration is
punishable as a contempt.

(2) Upon the filing of an affidavit pursuant
to subsection (d)(1), the income withholding
oder shall be issued without further notice to

AD~7



" ~ obligor, hearing or amendments of the sup-

. order. Payment of all or part of the ar-
1carage before issuance of the income
withholding order shall not prevent issuance
of the income withholding order, unless the
arrearage is paid-in full and the order for sup-
port does not include an amount for the cur-
rent support of a person. No affidavit is
required if the court, upon hearing a motion
to stay issuance of the income withholding or-
der or otherwise, issues an income withholding
order.

(¢) An income withholding order shall be
directed to any payor of the obligor and shall
require the payor to withhold from any income
due, or to become due, to the obligor a spec-
ified amount sufficient to satisfy the order of
support and to defray any arrearage, subject
to the limitations set forth in K.S.A. 23-4,109
and amendments thereto. The order shall in-
clude notice of and direction to comply with
the provisions of K.S.A. 234,108 and 23-4,109,

' and amendments thereto.

() Upon written request -and- \mthout the
requirement of further notice to the obligor,
the clerk of the district court shall cause a copy
of the income withholding order to be served
on the payor in any manner permitted for serv-
ice of summons and petition by the statutes
contained in article 3 of chapter 60 of the Kan-
sas Statutes Annotated and acts amendatory
thereof or supplemental thereto. : :

(2) An income W1thh01dmg order shall be
binding on any existing or future payor on
whom a.copy of the order is served and shall
require the continued withholding of income
from each periodic payment of income until
further order of the court. At any time follow-
ing issuance of an income withholding order,
" = obligee, obligor or public office. may re-

:st service of a copy of the income with-
uwolding order on-any payor without the
requirement of further notice to the obligor.
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-(h) Except as provided in subsection (k), (I)
(m), at any time following entry of an order

support the obligee or public office may.

serve upon the obligor a written notice of in-
tent to apply for issuance of an income with-

holding order. The notice shall be, served on.

the obhgor by first-class mail or in the manner
for service of a summons pursuant to.the stat-
utes contained in article 3 of chapter 60 of the
Kansas Statutes Annotated and acts amenda-
tory thereof or supplemental thereto at least
seven days before the date the affidavit is filed.
The notice served on the obligor must state:
(1) The terms of the order of support and the
total arrearage as of the date the notice was
prepared; (2) the amount of income that will
be withheld; (3) that the provision for with-
holding applies to any current or subsequent
payor; (4) the procedures available for con-
testing the withholding and that the only basis
for contesting the withholding is a mistake of
fact concerning the amount of the support or-
der, the amount of the arrearage, the amount
of income to be withheld or the proper identity
of the obligor; (5) the period within which the
obligor must file a motion to stay issuance of
the income withholding order and that failure
to take such action within the specified time
will result in payors’ being ordered to begin
withholding; and (6) the action which will be
taken if the obligor contests the withholding.

The obligor may, at any time, waive in writ-
ing the notice required by this subsection.

(i) On request of an obligor, the court shall
issue an income withholding order which shall
be honored by a payor regardless of whether
there.is an arrearage. Nothing in this subsec-
tion shall limit the right of the obligee to.re-
quéast modification of the income withholding
order ‘
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~ (1) Before entry of a new or modified
« for support, a party may request that no
in...ae withholding order be issued pursuant
to subsection (b) if notice of the request has
been served on all interested parties and: (A)
The party demonstrates, and the. court finds,
that there is good cause not to require im-
mediate income withholding, or (B) a written
agreement among all interested parties pro-
vides for an alternative arrangement.

(9) Notwithstanding the provisions of sub-
section (j)(1), ‘the court shall issue an income
withholding order when an affidavit pursuant
to subsection (d) i: filed if an arrearage exists
in an amount equal to or greater than the
amount of support payable for one month.

.(3) If a notice pursuant to subsection (h)
has been served, there is no arrearage or the
arrearage is less than the amount of support
payable for one month, and the obligor files a
motion to stay issuance of the income with-
holding order based upon the court’s previous
finding of good cause not to require immediate
income withholding pursuant to subsection
()(1), the obligor must demonstrate the con-
tinued existence of good cause. Unless the
court again finds that good cause not to require
immediate income withholding exists, the
court shall issue the income withholding order.
" (4) If a notice pursuant to subsection (h)
has been served, there is no arrearage or the
arrearage is less than the amount of support
payable for one month, and the obligor files a
motion to stay issuance of an incomeé with-
holding order based upon a previous agree-

ment of the interested parties for an alternative

arrangement pursuant to subsection (G)(1), the
court shall issue an income withholding order,
notwithstanding any previous agreement, if the
~~urt finds that: o oo
A) The agreement was not in writing;
(B). the agreement was not approved by all
interested parties; - .. . -

AL

In a title IV-D case, the determination that there is good cause not
to require immediate income withholding must include a finding
that immediate income withholding would not be in the child's best
interests and, if an obligor's existing obligation is being modified,
proof of timely payment of previously ordered support.



. (C) the terms. of the-agreement or alter-
“ve arrangement are not being met;
J) the agreement.or alternative arrange-
ment is not in the best interests of the c}uld

- or

(E) the agreement or alternatwe arrange-
ment places an-unnecessary burden -upon the
obligor,. obligee or a public office, . .

- (5) The procedures and requirements of
K S.A. 23-4,110 and amendments thereto ap-
ply to any-motion pursuant to subsectxon ())(3)
or ()(4).

(k) (1) An ex parte mterlocutory order for
support may be enforced pursuant to subsec-
tion (b) or (c) only if the obligor has consented
to the income withholding in writing.

(2) An ex parte interlocutory order for sup-
port may be enforced pursuant to subsection
(d) only if 10 or more days have elapsed since
thé order for support was served on the
-obligor.

(3) Any other interlocutory order for sup-
port may be enforced by income withholding
pursuant to this act in the same manner as a
final order for support.

(4) No bond shall be required for the is-
suance of an income withholding order to en-
force an interlocutory order pursuant to this
act.

() If the provisions of subsection (b) do not
apply and the case is not a title IV-D case, a
notice of intent to apply for issuance of an
income withholding order may be served on
the obligor only if there is an arrearage, as of
the date the notice is prepared, in an amount
equal to or greater than the amount of support
payable for one month.

2 -/
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(m) All new or modified orders for main-
snance of a spouse or ex-spouse, except orders
for a spouse or ex-spouse living with a child
for whom an order of support is also being

enforced, entered on or after July 1, 1992, shall .

. include a provision for the withholding of in-

come to enforce the order of support. Unless
the parties consent in writing to earlier issu-
ance of a withholding order, withholding shall
take effect only after there is an arrearage in

" an amount equal to or greater than the amount

of support payable for two months and after
service of a notice.as provided in subsection

(). ~
History: L. 1985, ch. 115, § 3; L. 1986,

- ch. 137, § 11; L. 1987, ch. 121, § 10; L.-1990,
ch. 117, § 2; L. 1992, ch. 254, § 1; July'1l. -
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Section 2. K.S.A. 1993 Supp. 234,111 is hereby amended to

read as follows: ‘
23:4,111. " Modification or termination of
/ithholding order; when; notice. (a) At ‘any
dme, an obligor may petition the court to: (1)
Modlfy or terminate the income withholding

order because of a modification or termination

of the underlying order for support; or (2) mod-
ify the amount of income withheld to reflect
payment in full of the arrearage by income
withholding or otherwise.

(b) On request of the obligee or public of-
fice, the court shall issue an order which mod-
ifies the amount of income withheld, subject
to the limitations of subsection (f) of K.S.A.
23-4,108 and amendments thereto.

(c) The obhgor may file a motion to ter-

minate the income order‘because paymrents

pursuant-to-the-income-withholding order-hav
beenr-made-forat-least-12 mronths—and-al-ar-
rearages -haveybeen-paid--Uporr revetpt of
motiorrwrder this subsection, the court may
terminate the income withholding order unless
it finds good cause for denying the motion be-
cause of the obligor’s payment history or oth-
erwise. If an income withholding order is
terminated for any reason and the obligor sub-
sequently becomes delinquent in the payment
of the order for support, the obligee or public
office may obtain another income withholding
order by complying with all requirements for
notice and service pursuant to this act.

- (d) If support payments are undeliverable
to the obligee, any such payments shall be held
in trust by the court until the payments can
be delivered.

(e) The clerk of court shall cause to be
served on the payor a copy of any order en-
tered pursuant to this section that affects the
duties of the payor.

History: L. 1985, ch. 115, § 7; L. 1986,
ch. 137,'§ 14; L. 1992, ch. 254, § 5; July 1.

AL+

if. (1) the withholding order has not previously been terminated
under this subsection and subsequently initiated, and (2) there is a
written agreement among all interested parties which provides for
an alternative arrangement. Under
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follows:
23-4,118. Income withholding agency
ated; contracts for performance of func-

VLML Lo, L O IS Hisiey atiiended 10 read as

.  The department of social and rehabili-
tation services is designated as the state income
withholding agency in title IV-D cases and in
aH—iﬂsEanees—wherefhe-tota}-ammtoPmU}tfpie
i'-aeeme—wét-hholdiﬁg—erders-forany-oneobﬁgm

exeeeds-the-limits- previded forundersection
Sggﬁ-é—éhe--eeasumer-ﬁcdit-protectimr?ct
@5-Y:8.G- $1673(0b),- regardless of- e FAD
status-of-the--cases-invelved! For the purpose
of keeping adequate records to document,
track and monitor support payments in title
IV-D cases and for the purpose of initiating
the income withholding process in such cases,
the department may contract for the perform-
ance of all or a portion of the withholding
agency function with existing title IV-D con.
tractors or any newly created entity capable of

providing such services.
History: L. 1985, ch. 115, § 14; L. 1986,
ch. 137, § 15; July 1.

(a)

delete

(b) In all other cases, the clerk of the district court is designated
as the income withholding agency for the purpose of keeping
adequate records to allow the obligor and obligee to track and
monitor support payments.

Al Y



voLuun 4. NLO.A. £3-4,128 IS hereby amended to read as

follows:

23.4,128. Agency duties; initiation of
-of-state withholding; notice to obligee if

.igor contests.“On behalt of any ODLZEe Or
other person for whom the agency is already
providing services pursuant to the provisions
of title IV, part D, of the federal social security
act (42 U.S.C. § 651 et seq.), as amended, the
agency shall promptly request the agency of
another jurisdiction in which the obligor of a
support order derives income to enter the or-
der for the purpose of obtaining income with-
holding. The agency shall compile and transmit
promptly to the agency of the other jurisdiction
all documentation required to enter a support
order for this-purpose. The agency also shall
transmit immediately to the agency of the

other jurisdiction a certified copy of.any sub--

sequent modifications of the support order. If
the agency receives notice that the obligor is
contesting income withholding in another ju-
_risdiction, it shall immediately notify the ob-
ligee of the date, time and place of the hearings
and of the obligee’s right to attend.

History: L. 1985, ch. 115, § 18; July 1.

AFAE

(@)

(b) An obligee not receiving services from the agency pursuant to

title 1V, part D, of the federal social security act (42 U.S.C. §651et
seq.), as amended, may request the appropriate agency or official
in another jurisdiction in which the obligor of a support order
derives income to enter the order for the purpose of obtaining
income withholding. The obligee or the obligee's attorney, if any,
shall compile and transmit all documentation required by the other
jurisdiction for this purpose. The obligee or the obligee's attorney,
if any, shall transmit immediately to the other jurisdiction a certified
copy of any subsequent modifications of the support order.



Section 5. K.S.A. 23-4,129 is hereby amended to read as
YWS!
23-4,129. Agency duties; out-of-state
support order; documentation required; filing
constitutes entry of support order. (a) Upon
receiving a support order of another jurisdic-
tion with the 1glocumentation speciﬁ;d in sub- '
section (b) from an agency of another i
jurisdiction -estaBlished pursuant to title IV, operating
part D, of the federal social security act (42
U.S.C. § 651 et seq.), as amended, the agency
shall file the documents with the clerk of the
court in which withholding is being sought.
Upon receipt of the documents the clerk of
court, without payment of a filing fee or other
costs, shall file them in a registry of foreign
support orders. Such filing shall constitute en-
‘try of the support order under K.S.A. 1985

Supp. 23-4,125 through 23-4,137. - Nothing in this subsection shall be construed to create an

(b) "The following documentation is re- attorney-client relationship between an attorney representing the
quired for the entry of a support order of an- department of social and rehabilitation services and any party
other jurisdiction: : 7

(1) "A certified copy of the support order other than the department of social and rehabilitation services.

with all modifications;

(2) a certified statement of child support
owed and paid, including dates of payment and
to whom paid;

(3) a certified copy of an income withhold-
ing notice or order, if any, still in effect;

(4) a copy of the portion of the.income

withholding statute of the jurisdiction which
issued the support order which states the re-
quirements for obtaining income withholding
under the law of that jurisdiction;

(5) a sworn statement of the obligee or
agency of the arrearages and the assignment
of support rights, if any; and :

(6) a statement of:

(A) The name, address and social security
number of the obligor, if known;

(B) the name and address of the obligor’s
employer or of any other source of income of
“he obligor derived in this state against which
acome withholding is sought; and

4



(C) the name and address of the agency or
son to whom support payments collected

, income withholding shall be transmitted.
(c) If the documentation received under
subsection (a)-does not conform to the require-
. ments of subsection (b), the agency shall rem-
edy any defect which it can without the
assistance of the requesting agency. If the
agency is unable to make such corrections, the
requesting agency shall immediately ‘be noti-
fied of the necessary additions or corrections.
In neither case shall the documentation be re-
turned. The agency and court shall accept the
documentation required by subsections (a) and
(b) even if it is not in the usual form required
by state or local rules, so long as the substan-
tive requirements of these subsections are met.

———=—(d) An obligee not receiving services from any agency operating
pursuant to title IV, part D, of the federal social security act (42
U.S.C.§ 651 et seq.), as amended, may file the documents
specified in subsection (b) with the clerk of court in which
withholding is being sought. The documents shall be filed by an
attorney licensed to practice law in the State of Kansas.

{d) v A Support order entered under subsec-
tion (a),shall be enforceable by income with-

(e)
- Or (d)

holding against income derived in tii tr
the manner and with the effect as set forth in
K.S.A. 1985 Supp. 23-4,105 through 23-4,118
and 234,130 through 23-4,137. Entry of the
order shall not confer jurisdiction on the courts
of this state for any purpose other than income
withholding. ‘
History: L. 1985, ch. 115, § 19; July 1.
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Section 6. K.S.A. 1993 Supp. 23-4,130 is hereby amended to -

r~ad as follows:

- 23-4,130. Notice of intent to .apply for
issuance of an order; affidavit; contest of with-
holding; hearing; notice. (a) Except as provided
in subsection (b), no later than 10 days after
the date a support order is entered pursuant
to K.S.A. 234,129 and amendments thereto,

A

or obligee

the agency 5hall serve upon the obligor a notice
as provided for in subsection (h) of K.S.A. 23-
4,107 and amendments thereto. The notice
shall also advise the obligor that income with-
holding was requested on the basis of a-support

When

order of another jurisdiction. A3 appropriate,

the agency Ishall t{;en iile the aﬁldavit-prowded

or obligee

for in subsection (@) of K:S-A. 23-4;107 and
amendments thereto. If, in accordance with
K.S.A. 23-4,110 and amendments thereto; the
obligor contests the issuance of an sincome
withholding order, the court must hold a hear-
ing and.render a decision within 45 days of
the date of service of the notice on the obligor.

(b) If the documentation received pursuant

l—-—delete

subsection (a) of

to YK S-A. 234,129 and amendments thereto
indicates. that an income withholding order

based upon the registered support order has
been issued by another jurisdiction and has not
been terminated, the agency shall file.an af-

delete

as provided in this subsection. An obligee entering a support

fidavit'statmg: (I) Thal an income withholding

order based upon the regiffered supportorder
has been issued by another jurisdiction ‘and has

not been terminated, (2) that immediate is-
suance of-an income vmthholdmg order is re-
quired by this act, and (3) a specified amount
to be withheld by the payor to satisfy the order
for support and to defray any arrearage. The
amount ‘specified 'in the affidavit shall be as
near as possible to the amount specified in"the
most recent income withholding order” issued

v the other jurisdiction. A copy of the affidavit

order pursuant to subsection (a) of K.S.A. 23-4,129 may file an
affidavit as provided in this subsection if an income withholding
order based upon the support order has been issued by another
jurisdiction and has not been terminated. The affidavit shall state

delete



“all be served by first-class mail’ upon the

dgor. Upon the filing of the -affidavit; the
.come withholding order shall -be issued im-
mediately, without further notice:to’ the: obli-
gor, except that the court may direct the
agency, to serve a notice pursuant to subsection

(a) upon the obligor if the court Iinds that.the
terms of the income withholding order issued
by the other jurisdiction are too vague to be
compatible with the amount specified in the
affidavit or that the court issuing the income
withholding order lacked jurisdiction.

(c) If the obligor seeks a hearing to contest

the proposed iricome withholding;the agency
shall immediately notify the requesting agency
of the date, time and place of the hearing.

History: L. 1985, ch. 115, § 20; L. 1986,
ch. 137, § 17; L. 1990, ch. 117, § 6; L. 1992,
ch. 954, § 9; July 1.

or obligee

in a case being administered pursuant to title IV, part D, of the
federal social security act (42 U.S.C.§ 651 et seq.), as amended
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oecuon 7. K.O.A. £3-4, 1050 IS Hleleby alllended Lo iead ds

fLaows:
¥3.4,135. Modification of support and
sholding ordere; income from other state,

notice. (a) The'agency, upon receiving a cer-
tified copy of any amendment or modification
to a support order entered pursuant to K.S.A.
1985-Supp- 234,129, shall initiate, as though

it weS a su "

In a case being administered pursuant to title IV, part D, of the

federal social security act (42 U.S.C. § 651 et seq.), as amended
the '

procedures to amend or modily the income
withholding order of this state which was based
upon the entered support order. The court
shall amend or modify the income withholding
order to conform to the modified support
order, -

(b) Vif the agency determines that the ob-
- ligor has obtained employment in another state
or has a new or additional source of income
in another state, it shall notify the agency
which requested the income withholding of the
changes within five working days of receiving
that information and shall forward to that
agency all information it has or can obtain with
respect to the obligor’s new address and the
name and address of the obligor's new em-
ployer or other source of income. The agency
shall include with the notice a certified copy.
of the income withholding order.in effect in
this state.

In a case being administered pursuant to title IV, part D, of the

federal social security act (42 U.S.C. § 651 et seq.), as amended,
if

History: L. 1985, ch. 115, § 25; July 1.

(c) In all other cases the obligee or the obligee's attorney, if any,
shall initiate necessary procedures to amend or modify the income
withholding order of this state which was based upon the entered
support order. The court shall amend or modify the income
withholding order to conform to the modified support order.

AF L2



e e wupp. £0-4, 100 IS lereby amended to

fead as ;Sllows.:
23-4,136. Voluntary withholding. Any
‘rson who is the obligor under a support or-
s of another jurisdiction may obtain volun-
tary income withholding by filing with the

court a request for an income withholding or-

der and a certified copy of the support order
of the other jurisdiction. The court shall issue
an income withholding order, as provided in
subsection (i) of K.S.A. 23-4,107 and amend-
ments thereto, which shall be honored by any
payor regardless of whether there is an ar-
rearage. In such a case, payments shall be

made from the payor to the agency for distri-

bution to the obligee. '
History: L. 1885, ch. 115, § 26; L. 1992,

ch. 254, § 10; July 1. '

or clerk of court
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SUMMARY OF PROPOSED LEGISLATION

Presented to the 1993 Senate Judiciary Committee
November 18, 1993

1. Amend sentencing grid by doubling the months in the A and B boxes. (This follows
the intent of the "three strikes and out" concept, but keeps the sentence within the
guidelines concept.)

2. Require the amount of restitution owed at the end of the period of probation, parole
or suspended sentence to be entered as a civil judgment. (1993 House Bill 2472)

3. Allow jail or boot camp as a dispositional alternative for juvenile offenders who are
18 at the time of disposition. (This would include amending 38-6163 to allow jail as a
condition of probation, and amending 38-1666a to allow jail as a sanction for violation
of probation.)

4. Require parents or guardians to bear responsibility for restitution in juvenile offender
cases. (1993 Senate Bill 280)

5. Amend juvenile offender definition (38-1602) to include juveniles who violate city
ordinances and county resolutions. (Similar to pohcy issue of including municipal court
misdemeanors in criminal history).

6. Amend Sentencing Guideline Act to specifically require Court Service Officer to
prepare the entire presentence investigation, including criminal history worksheet.

7. Amend the arson statute to person crime, with damage of $50,000 or where the
building is a residence a level 4, and non-residence below $50,000 a level 6 (arson
always poses danger for firefighters and public).

8. Amend drive-by shooting statute (21-4219) to raise penalty for shooting into
unoccupied dwelling to a person crime. (Similar to burglary)
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