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Senator Parkinson noted that the issue of the effect of state mandates on cities and
counties has been considered important enough to be the subject of an interim meeting when more
time is available for a substantive discussion and recalled that there had been considerable discussion
of a constitutional amendment at the end of the last session to either restrict mandates or require
compensation for any mandates which is something that has been considered and adopted by other
states. He pointed out that Representative Nancy Brown, Chairperson of the House Local
Government Committee, was present. He asked Mike Heim to give an overview.

Mr. Heim passed out an article regarding state mandates to local governments published
by the National League of Cities, a copy of H.B. 2193, and a copy of H.C.R. 5018. (See Attachments
1, 2 and 3.) He noted that this topic has been discussed before. There was a study by the now
defunct State Division of Planning and Research, which was a division within the Department of
Administration, in the late 1970s. They published a report about state mandates, and periodically
since then there has been some interest in this state in terms of trying to deal with the issue of state
mandates on local units of government. Last session there were a couple of pieces of legislation
introduced, which he had passed out, that dealt with the issue. Primarily, what is usually discussed
is some type of constitutional amendment that restricts legislative power in this area in terms of
mandating local units of government to do something without providing a source of funding. They
are worded in different ways, but in some cases they have had an escape hatch for local governments
that they do not have to follow the mandate if they do not get the funding or a funding source.
There have been a number of states that have pursued this issue, and some have come up with
constitutional amendments. Questions to keep in mind are: Should the Legislature restrict its power
in this area? Why is it a good idea? The issue really involves restricting state legislative power. The
wording of the particular proposals is important. Clear language is needed to prevent subsequent
litigation.

Mr. Heim noted that Bruce McDowell with the Advisory Commission on Intergovern-
mental Relations (ACIR) was scheduled in the afternoon. This is an advisory group that is funded
by the federal government and is made up of federal, state, and local officials as well as members of
the public. It has been in existence for about 35 years. Much of the focus of ACIR has been on how
to make government at all levels more efficient, more accountable to the public, and as “Intergov-
ernmental Relations” indicates, they attempt to smooth the relationship between local governments
and state government. ACIR has done studies on state mandates and various other topics.

Murray Nolte, President, Kansas Association of Counties, introduced other panel
members joining him at this meeting to discuss the negative impact of mandates on local units of
government and possible solutions to the problems involved. These other members were John
Divine, Salina City Commissioner; Mary Bolton, Rice County Commissioner; and Jerry Fear, Oberlin
City Administrator. Also testifying were Chris McKenzie, League of Kansas Municipalities, and John
Torbert, Kansas Association of Counties.

Mr. Nolte is also a member of the Johnson County Board of Commissioners and stated
he wished to discuss three mandates specifically that impacted Johnson County. (See Attachment
4.) He added that he feels county commissioners recognize that most mandates are in the best
interest of the citizens of his county, however, the problems lie with the cost. Mental health reform
is a good example of an area where all have gained as citizens remain in their own community, many
being mainstreamed back into communities and being able to hold jobs there instead of being
warehoused in state institutions. The benefit to the state from this standpoint is that the cost to be
in a state institution is in the vicinity of $80,000 a year. For those 400 to 500 people who have come
back into the community and are being served by community support service organizations for mental
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health, the cost ranges from less than $1,000 per year for those whose counseling is at a minimum
and up to $25,000 per year for those who require more intensive counseling. Also, Johnson County’s
community correction program has been recognized as one of the county’s most outstanding
programs. They deal with approximately 800 offenders who would be in state institutions if they were
not provided for in community corrections. Many of these have provided 10,000 community service
hours, and more than 90 percent of them have been employed. Total taxes paid on wages by this
group in 1993 are $816,807 which is money that is coming back into the community. Mr. Nolte feels
it is important too that these are people that are staying with their families, and in many cases,
supporting their families, keeping them off welfare. The state does pay the full operating cost of this
program, but the county provides the facilities and support programs. Mr. Nolte acknowledged the
benefits of mandates, but expressed the hope that new mandates come with a means of funding them,
relieving the financial burdens they create at present.

John Divine, Salina City Commissioner, followed with comments on specific problems
the City of Salina has with state mandates. (See Attachment 5.) He examined the problem Salina
has in shifting tax dollars to meet the needs that the city has as a whole. Salina is limited as to where
it can generate its revenue to property tax, sales tax, and fees. As in all communities, Salina is having
to raise fees as an impact of mandates. This is passed on to the citizens which can be critical for
those on fixed incomes. Tax lids limit what can be collected, therefore, local needs cannot be met
because of the lack of funds available after meeting the requirements of mandates. Elected officials
want to keep the infrastructure strong, but when the funds or the ability to raise the funds to meet
the community’s needs are not available, they are left in an uncomfortable, tough position. Without
the ability to the raise the funds to meet the community needs, the extra burdens resulting from state
mandates restrict what local officials can do to meet the community’s needs, causing a great deal
of frustration to the officials.

Mary Bolton, Rice County Commissioner, presented her view from the perspective of
a small, rural county. (See Attachment 6.) She stressed the negative impact of mandates on small
counties whose budgets are being drained by the burden of the cost of complying with the mandates.

Jerry Fear, Oberlin City Administrator, testified next, stressing the financial burdens
placed on local units of government when faced with raising funds to administer unfunded mandates.
(See Attachment 7.) He stated he wished to echo what John Divine had said as to the issue of
mandates in Kansas being exacerbated by the tax lid law.

Senator Parkinson questioned Mr. Fear as to the requirements of the animal breeders
act to which Mr. Fear referred in his testimony. Mr. Fear responded that it passed six or seven years
ago in response to news stories about puppy mills. It involved lighting, heating, cooling, and other
requirements in breeding kennels. Cities with dog pounds were included, but the bill really had
nothing to do with dog pounds. The language was added in the Ways and Means Committee. The
City of Oberlin was billed $200 for state registration, having no prior knowledge that it was required
to do so.

Senator Ranson asked if there was an attempt to correct action regarding dog pounds.
The Chair noted that an attempt had been made. Mr. Fear added that some House members felt
there were some city pound facilities that were not adequate. Senator Ramirez stated that the puppy
mill issue is still very volatile. There is pressure from the public to do something.

Senator Ramirez added that classification is another issue that concerns him. It is
something that the people voted for, however, the Legislature gets blamed for the results. Also he
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has not supported tax lids for local units of government. He asked Mr. Divine if his area supports
an earnings tax. Mr. Divine answered that the people of the local community should decide such an
issue.

Senator Gooch began a discussion regarding problems the City of Salina faces in
maintaining the expense of infrastructure. Senator Gooch said that more is being spent by cities on
outer development than maintaining the inner city. This is a problem he feels should be addressed
by the cities themselves. Mr. Divine agreed with this philosophy, however, he feels that others using
Salina’s facilities should be included in that maintenance. Senator Gooch continued his discussion
with asking Ms. Bolton and Mr. Divine their opinion regarding the thought that part of the taxes
collected by car dealerships in larger cities go to the location of ownership. Ms. Bolton and Mr.
Divine both felt that this type of division of taxes would be received favorably by small county
communities surrounding bigger city car dealerships. With this, Senator Gooch pointed out that
these are examples of the difficulty the Legislature has in making both city and county local
governments satisfied. The Chairperson commented that mandates are in some ways a regressive
form of taxation. He added that the question arises that, if all state mandates are financed by the
state, will the local factor do just the minimum required knowing that the state will eventually pay.
Mr. Divine responded that this is a legitimate concern. As to the City of Salina, Mr. Divine feels
Salina would not hold off in regard to immediate local needs. As to highways, they do hold off on
those that are not funded, and most would hold off on projects that would be funded by someone else
the next year. If they were told they would not have to comply with a mandate until the state has
funds, they would probably hold off.

Senator Feleciano asked how to change the adversarial position between counties and
the state which was started by federal mandates. He said that it is necessary for counties and the
state to work together to stop unfunded mandates coming from Washington before they come to the
state and local governments. Mr. Fear commented that he feels there has been a stronger effort by
state and local governments to work together towards this end. Representative Brown said that
federal mandate costs at the state level, and this, in turn, takes away the flexibility and control by
local governments. Ms. Bolton felt that a problem occurs in the attitude of the state bureaucracy
towards small counties in that the bureaucracy does not trust small counties with funds that are
mandated so they end up in an adversarial position where they should be acting as partners.

Mr. Divine stood to recommend that in-depth impact studies be made before mandating.
This would give the Legislature an understanding of where local governments stand. Senator Ranson
noted that 16 states do not allow mandates without funding and informed the Committee that staff
has the statutory language from some of these states. Senator Feleciano stated he was in agreement
with the concept of funded mandates only.

At this time, the Chairperson thanked the four-member panel for coming and called for
a short break.

The meeting resumed with the testimony of John Torbert, Kansas Association of
Counties, regarding H.C.R. 5018. (See Attachment 8)

The Chairperson reminded the Committee that a copy of “State Mandates” prepared
by the National League of Cities, which speaks on the issue of unfunded mandates on local
governments, had been mailed to each Committee member and is worthy of their attention. (See
Attachment 9.)
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With regard to the research project done by KAC as mentioned in Mr. Torbert’s
testimony, Senator Reynolds asked if the other states in the study have a tax lid law. Mr. Torbert
answered that this information was not included in their study, but there may be some sort of tax
control in these states.

The Chairperson asked Mr. Torbert what is on the horizon in terms of potential new
state mandates. Mr. Torbert replied that his organization is still struggling with the ones in effect
at present, but there will, no doubt, be others. Senator Ranson named three other potential mandate
areas: the Clean Air Act, the Motor Voter Act, and the health care program. The Chairperson
expressed his thoughts that since the Legislature really does not know what is ahead yet, why should
a limit be placed on legislation so that the Legislature could never mandate locally when there
possibly may be a case where a local mandate could be necessary. Mr. Torbert explained to the
Chairperson that there is a provision that allows that his proposed amendment can be overlooked
and local mandates can be made if absolutely necessary. Basically, Mr. Torbert said that his
proposed amendment at least raises the discussion level and brings out the impact a mandate will
have. The Chairperson asked Mr. Torbert if exempting mandates from the tax lid would be a
solution. Mr. Torbert answered that this would supply only a portion of the solution to the problem.

The Chairperson commented that if mandates were funded by state taxes, some counties
would pay a disproportionate amount of funding. Mr. Torbert said that this is a policy issue that
always has to be looked at with regard to state funding. Every tax issue involves redistribution, and
the pluses and minuses will have to be considered by the Legislature.

Chris McKenzie, the League of Kansas Municipalities, followed with further testimony
in support of H.C.R. 5018. (See Attachment 10.) Mr. McKenzie said that federal mandates are
going to have a dramatic negative effect on local governments, therefore, state and local governments
need to work together in stopping unfunded federal mandates.

With regard to Mr. McKenzie’s written testimony, Senator Feleciano questioned item
(2) on page 2 as to the decision by the Kansas Department of Human Resources’ deeming it
unnecessary to develop rules and regulations before complying with the OSHA regulation regarding
bloodborne pathogen control. Staff agreed to research the action of the Department of Human
Resources.

Senator Feleciano also stated he was in agreement with Mr. Divine’s opinion that
impact studies would bring about improvements in the mandating process. Also, he feels the
Legislature should carry the message to Washington about its concern regarding the lack of local
control and the increasing central power located in Washington.

The Chairperson asked the Committee to consider if it would like to hear another
speaker on the subject of mandates later in the interim or during the next session. If so, Professor
Janet Kelly of Bowling Green University in Ohio would be willing to testify and is an excellent source
of information.

Senator Feleciano said he would like some feedback from some of the state agencies.
Senator Ranson asked where H.C.R. 5018 was at this time. The Chairperson said there were
hearings before the House Local Government Committee, and the bill remains in Committee.
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Afternoon Session

The Committee reconvened at 1:40 p.m. Mr. Heim introduced Bruce McDowell,
Director of Policy Research with the Advisory Commission on Intergovernmental Relations (ACIR)
in Washington, D.C.

Mr. McDowell informed the Committee that 25 states have state ACIRs, but it keeps
changing all the time. Last year three were lost and two were gained. These state agencies have
problems getting funding. In some cases, such as in Michigan and Iowa, they were sunsetted. The
national ACIR, which was established in 1959, has been around continuously since that time and has
tried to promote state ACIRs because each state has specific needs. As a national ACIR, it is felt
that recommendations cannot be made that will fit each state. There needs to be a counterpart of
the national ACIR to make sure that the kinds of intergovernmental solutions proposed get tailor
made to each state. The key thing is that local government is completely the responsibility of the
states as established by the state constitutions. There are 50 very different state-local government
systems, and the federal government tries to deal with all of them as a “one size fits all.” One of
the biggest problems with mandates when they come down from the federal level is that they very
often are “one size fits all.”

Mr. McDowell said he was happy to have Senator Bud Burke as a member of the
national ACIR and noted that he attended the June meeting this year. Ross Doyen had previously
been a member for many years so there has been strong Kansas participation from time to time. At
the June meeting, discussion was begun as to what the new work program should be. The first issue
that came up was mandates, and 25 minutes of 30 minutes speaking time was devoted to mandates.
The mayors were very vocal on this subject. The Mayor of Philadelphia brought up two things which
were of major concern to him. One of them was the federal Motor Voter Act which requires every
polling place must be handicap accessible. Philadelphia rents more than half of its polling places, and
the majority of them are not handicapped accessible. They are rented for only two days a year, and
the city cannot afford to make them handicapped accessible. Therefore, Philadelphia must
completely retool its voting places. The second example regards street repair. Many of
Philadelphia’s streets are in need of repair, but the repairs are not affordable because of the federal
Americans with Disabilities Act which requires that repaving cannot be made unless proper
handicapped accessible curbing is installed, and the city cannot afford new curbing. Therefore, the
city is simply not repaving the streets.

Another Mayor, Victor Ash, from Knoxville, Tennessee, also talked about the mandate
that the handicapped be accommodated in the city’s bus fleet. They now have a deadline from the
federal government for meeting that requirement, and they cannot afford to upgrade all of their
buses so their solution is to cut back their bus schedules.

These three examples came up spontaneously in the June meeting. As soon as the
subject of mandates is brought up, a real outpouring of problems begin that Mr. McDowell is certain
were not anticipated when the mandates were passed. The effect of state mandates on local
governments is the same. Local governments get a double shot, and this is probably the reason that
the mayors are the first to speak up when the subject of mandates is brought up. Also, from previous
discussions Mr. McDowell has witnessed, it is known that county officials feel just as strongly about
the issue of mandates as do the mayors.
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Therefore, the top work problem for the next two or three years for the federal ACIR
will be state and federal mandates. Their first report on mandates was on state mandates because
it became an issue in the states before it became an issue in the federal government. It was an issue
all through the 1970s, and a number of states took action in three primary categories: (1) reimburse-
ment, the California approach; (2) fiscal notes, which is still the most widely used technique; and (3)
no pay, no comply, which is in response to having local revenues cut. Massachusetts has the toughest
no pay, no comply law. It has a small agency within the state government that makes sure the
requirement is implemented rather than trying to rely on the courts. This is not statutory but rather
a constitutional tax amendment. Constitutional amendments are actually the only effective methods
because others have too many loopholes, therefore, Kansas is on the right track in the proposal it
is considering.

Mr. McDowell feels that tying it to the fiscal status of the local governments makes a
lot of sense as the issue is dealt with. As the Committee studies the issues involved, it should keep
in mind that this is not a simple issue and, therefore, there is not a simple solution. For example,
the problem with no pay, no comply is that the electorate wants stronger requirements and better
compliance. The bottom line is there will be more and more regulations, and if enacted or not
enacted at the state level, the federal government is going to try to enact them. The problem with
trying to deal with mandates just at the state level is that it is limited. The study of mandates did
indicate that several of them came from the federal government, although it was not a complete list.
He feels that a complete list would show an even larger number of mandates coming from the federal
government. If a state reform on mandates is chosen, it will not be effective with regard to federal
mandates so it is only a partial solution. He urged that the state mandate issue be examined
simultaneously with the federal mandate issue.

The first report done by ACIR was on the state mandates issue in 1978, and it was
updated three years ago, pulling out how seven different states had handled mandates. Each handled
it differently. He offered to send copies of this study to Committee members if they so desired or
if they had not seen it.

Mr. McDowell explained what had happened in California where the reimbursement
approach was used. The cost of the mandate is paid and the bill is sent to the state. The state then
pays it the following year out of appropriations, but it has never been fully appropriated so the local
governments in California are getting back ten cents on the dollar. The fund is prorated out across
the state, and local governments are not receiving what they were originally led to believe to expect.

With regard to fiscal notes, this is not usually an effective technique. It usually comes
much too late in the process. It certainly does at the federal level where no data base is available
before it comes out of committee, and there is a maximum of ten days to compile the estimated cost
to state and local governments without a data base before it goes to the floor. Florida has the best
method. It has an interactive computer with the state ACIR to a sample of cities and counties. A
quick response can be obtained from a representative sample which is a more accurate estimating
technique than at the federal level. However, it is still late in the process. When a committee has
reported a bill out, all of the political deals have been struck. A serious approach to fiscal notes
would be to move it up to the subcommittee level where nothing can be reported out unless it has
tested alternatives in an effort to come up with the least cost alternative in relation to who is going
to have to eventually pay and then determine if they can afford it. Mr. McDowell noted that this
illustrates his earlier statement that he is doubtful that there is a simple solution to a complex
problem. The more the issue of mandates is studied, the more complex it gets.
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Mr. McDowell gave a "definition" of mandate which has become an issue as mandates
are studied. He had distributed copies of some excerpts from the U.S. Advisory Commission on
Intergovernmental Relations report on Federal Statutory Preemption of State and Local Authority. (See
Attachment 11.) What was found is that, in terms of statutory preemptions, more than half of actions
of Congress to preempt state and local government authority were in the decades of the 1970s and
1980s as shown on the bar graph found on the back of the second sheet of the handout. Also
indicated is that, if nothing changes in the rate shown in the first two years of the 1990s, the 1990s
will be the all time winner in the rate of laws that Congress passes which substitute federal policy for
state and local policy. This substitution is “preemption.” As soon as ACIR made this definition,
the lawyers responded that preemptions are prohibitions and mandates are orders to do something,
The state should also be prepared to meet this definitional hot water. As an example, he indicated
that the federal mandate which disturbs the states most is Medicaid which in recent years has been
using up all of the state budgetary resources which had been planned for something else. Medicaid
is not a mandate but rather is a voluntary grant program requirement with a matching requirement,
and participation is not required. This is not real politics, but that is the way lawyers view it. He
feels the safest definition of preemptions is ACIR’s, which essentially is “A substitution of the policy
of one government for a policy of another.”

Congress is passing larger and larger shares of the state and local budgets. The serious
aspect is that a mandate has a higher priority than anything a state puts in its budget by discretion,
and that ripples on down to the local government level.

Therefore, we have various bodies that are not responsible, at least on paper, for
adopting a budget by means of mandates that are not funded. If the mandates were funded, it would
not be the same issue. Then, it would be an issue of whether a subordinate government has authority
to make decisions but not a question of budget. So there are two dimensions to mandates -- the
autonomy of mandated government and the budgetary impact.

Mr. McDowell called attention to the next page following the previously discussed bar
graph. He indicated he feels this gives a valid picture of where the revenues are raised. As indicated
by the chart, the higher percentage of employees are required at the local level than the percentage
of revenues raised. As shown, it is a system that is not designed to work without a substantial
transfer of funds and grants. The federal and state grants are what kept the system working in the
1950s, 1960s, and 1970s as more and more of these programs were intergovernmentalized. In the
1980s, the big change was that the money began to slow down in many programs, but the mandates
did not. This gets more and more serious as time goes by. It is time to do something. It is serious
enough now to have raised it to a major political level. In addition to the discussion of ACIR in
June, there was a press conference by the Local Governments Association in Washington about a
week ago. At the Governor’s Association meeting in Tulsa two days ago, a considerable amount of
the afternoon was devoted to this issue and testimony from county and municipal representatives was
heard. The Local Governments Association has announced October 27 as National Unfunded
Mandates Day. Another important date is September 7 which is the unveiling of the Vice-
President’s National Performance Review. It is Mr. McDowell’s understanding that the subject of
mandates is going to be a hot issue in that report.

Mr. McDowell called attention to another publication entitled Federal Regulation of State
and Local Governments: The Mixed Record of the 1980s. This is an update on a report done by
ACIR about a decade ago called Regulatory Federalism, which was the first major government report
that noted this rapid change in the way the federal government was operating, moving from the use
of grants to enacting mandates and regulations. The Executive Summary includes ACIR’s findings.
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Following the Executive Summary is a list from the Mandates Monitor put out by the National
Conference of State Legislatures showing the massive build up of political attention to the issue.
There are 23 mandating bills in Congress at present, most are on either fiscal notes or, if you do not

fund it, you do not have to comply. The goal of ACIR is to get a congressional hearing on that whole
set of bills.

The attachment also contains two subjects, "Governing Principles" and "Action Agenda,"
which are the draft materials set up by the coalition of state and local organizations that will go after
environmental mandate reform, but likely will be broader than that. It is called environmental
because it came out of an advisory committee of local governments that the Environmental
Protection Agency (EPA) set up in order to work with local governments to discover what evolving
problems were. One of the first things local governments asked for was a list of mandates with which
they are required to comply. EPA could not furnish a list. The group asked that such a list be
prepared, and it took six lawyers and four months to get the list; however, the list is not yet
satisfactory enough to be published. In other words, the bottom line is EPA does not know for what
local governments are responsible. Another request made by the advisory committee of local
governments was that when the list of regulations is published, it be put in ordinary English which
does not require an attorney to interpret. Regulations need to get a lot more user friendly. Also,
they should get less numerous and there should be financial help. In other words, it needs to be a
partnership. Mr. McDowell feels there is a growing realization at EPA that we are all in this
together due to this action of the advisory committee.

The next page in Mr. McDowell’s handout is a copy of a newspaper article from the
Washington Post. The article indicates that two states have passed resolutions that would call their
members of Congress back to the state to talk about this issue. As the article indicates, many other
states are thinking about doing the same thing. The article makes the point that up until the 17th
Amendment in 1913, the Legislature elected the Senators to go to Washington which made them
directly accountable to the state and would, thus, avoid uses of federal power for such things as
mandates. Senator Ranson noted that a resolution was passed last session by the Kansas Legislature
and sent to Congress as an approach to calling attention to the problem, but it was not acknowledged.
Mr. McDowell felt that the resolution should be passed every year for a while in hopes of response
and action. ACIR has been attempting to get action since 1978 and has not gotten very far on it
except that reports they write give others ammunition that ends up coming back to Washington.
However, a solution to the problem has yet to be found, therefore, a search for a new approach must
continue. Getting Congress to actually hold hearings would be one possible new approach. A few
others were developed by the coalition of state and local governments; however, Mr. McDowell
informed the Committee that after the first few meetings of the coalition, some of the member
groups decided to approach the issue as a separate entity. Mr. McDowell fears that if state and local
governments do not speak with one voice, it will not be heard by Congress. He feels if all groups

spoke together, Congress could not ignore them. ACIR cannot join the coalition because it does not
lobby.

Mr. McDowell confirmed for Senator Feleciano that ACIR, as an advisory commission,
is not allowed to lobby the U.S. Congress. ACIR can testify and is an information source and a
forum for discussion of an issue. The commission does adopt policies. Senator Feleciano asked Mr.
McDowell if ACIR could act as a “clearing house” to gather all of the forces to which he alluded
in his testimony. Mr. McDowell said that ACIR has been trying to facilitate the putting together of
a coalition of state and local governments. Senator Feleciano inquired if, once that those groups
come together, ACIR could speak on their behalf to the U.S. Congress. Mr. McDowell answered that
ACIR could speak only from their own adopted policy, and he hopes that their own policy would be
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the policy of the coalition. If this were the case, ACIR could be a natural reinforcer and a facilitator,
but not a lobbyist quite the same as the other lobbyists would be since ACIR is a federal agency.
ACIR must remain neutral, providing information rather than lobbying, in order to bring the groups
involved in the coalition together.

Mr. McDowell continued his testimony with noting the other megatrend in government
is from an authoritative government to a participative or negotiative government. Federal agencies
have the authority to negotiate regulations if they desire. This method is usually quicker and more
effective because the agency has found the best solution. This could be the trend to take off in the
1990s if local governments push for it. He referred to the last section of his handout, “High
Performance Public Works: A New Federal Infrastructure Investment Strategy for America,” in his
recommendation that an affordability study be done on mandates and a deal be negotiated for
financing them before the Legislature passes them. At present the amount to finance mandates has
been open ended with no specific amount because nobody knows what the cost will be. The cost is
not known until it reaches the local government level. Someone in the federal government needs to
get a cumulative total or the message will fall on deaf ears in Congress. He suggested that perhaps
a budget for mandated costs should be drafted to obtain some kind of discipline. Also, a study
should be made before mandating. The study should include such factors as geography, population,
and climate, to determine the expense involved for one area as opposed to another one. A mandate
could be very costly in one area of the country but involve hardly any cost in another area as can be
seen in EPA mandates.

Senator Ranson raised the question as to if U.S. Congressmen will want to give up their
powers. Mr. McDowell has some positive feelings in this regard due to the fact that in previous years
there had been no mandate relief bills in Congress, however, as of three years ago, a new
congressman has been working on this issue and there has been a growing sensitivity to this subject.

Bill Wolff of Legislative Research addressed the question raised by Senator Feleciano
regarding the rules and regulations question during testimony given by Chris McKenzie of the League
of Kansas Municipalities. Mr. Wolff explained that an agency cannot arbitrarily pull out a rule and
regulation from the Federal Register and use it without going through the process as Mr. McKenzie
had indicated had happened. Agencies can adopt federal regulations, however, because state
regulations often are based on federal regulations. In order for a state agency to make a federal
regulation its own, it must first publish it and hold a meeting to adopt the regulation. If an agency
does not go through this process and attempts to enforce the federal regulation, it would find itself
in court to explain how it has that authority.

Senator Reynolds asked Dr. Wolff for suggestions as to how to make agencies comply.
Dr. Wolff suggested that the Legislature be specific in its directions to agencies and that the agencies
be held accountable to the Legislature.

The meeting was adjourned.
Prepared by Mike Heim
Approved by Committee on:

November 29, 1993
(date)
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Chapter 5

Reimbursement Provisions
w

The reimbursement provisions, exclusions, and processes of the states are described in this
chapter. Some state reimbursement processes are working well; others are not working at all.
Even with constitutional reimbursement, there are opportunities Jor state legislatures 1o bypass
the reimbursement requirement. This suggests that loculities considering reimbursement initiq-
tives should design the best features of existing programs into their proposals, and that they
should have a realistic expectation of the mandate-stopping ability of any statutory or constitu-
tional plan.

Reimbursement in the States

Fourteen states have some kind of state mandate reimbursement requirement. Three states
have statutory reimbursement, eleven have constitutional reimbursement requirements,
The constitutional requirements are accompanied by statutory implementation language
that details the process of reimbursement, the exclusions, and any appeals options available
to local governments. The difference between constitutional and statutory reimbursement
appears to be minimal because of the necessity of implementation language. Voters pass a
constitutional mandates reimbursement act based upon its intent and leave the details to
the legislature. In constructing the details, the legislatures appear to have as much flexibility
in the interpretation of constitutional reimbursement as they do in the enactment of
statutory reimbursement. The experience of the fourteen states shows the extent of legisla-
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California

California was one of the first states to react to the cost of state mandates to local
governments. The state enacted statutory reimbursement of a sort in 1972, calling it the
Property Tax Relief Bill. In compensation for the state cap on local property taxes, the state
would reimburse localities for sales and use taxes and pay the full cost of any new program
or increased level of service it mandated. The statutory intent to fund mandates may have
slowed the legislature’s mandating activities, but it did not provide the kind of formal
reimbursement process that would be created six years later. In fact, a review of the bill
introduced and considered by the California legislature during the 1973-74 session reveals
the‘u@o\f“disclaimers” that contend that the bill under consideration was not subject to the
Statutory reimbursement. The typical form of the disclaimer was “not withstanding any
provision to the contrary” — a phrase that runs common to statutory reimbursement plans.
When used, the legislature essentially acknowledges that the legislation to follow violates
the intent of reimbursement but asserts its right to exempt itself from any self-imposed
restrictions on its ]awma‘k‘i\gg ability. California local governments learned that statutory

In 1979 the voters approved Proposition 4, which added 2 constitutional reimbursement
provision for state mandates. California's constitutional reimbursement took effect in 1980.
Article XIIIB, Section 6 of the California Constitution provides:

Whenever the Legislature or any state agency mandates a new program or level of
service on any local government, the state shall provide a subvention of funds to
reimburse such local government for the cost of such program or increased level off
service, except that the Legislature may, but need not, provide such subvention of funds
for the following mandates: ‘

(a) Legislative mandates requested by the local agency affected:
(b) Legislation defining a new crime or changing an eXisting definition of a crime: or

(¢) Legislative mandates enacted prior to January 1, 1975, or executive orders or
regulations initially implementing legislation enacted prior to January 1, 1975,

As with every constitutional change affecting legislative behavior, the passage of the
amendment required the legislature to pass implementation language. Reading California's
constitutional amendment hardly leaves it clear 10 the local government how the process
will work and how to proceed in the event an unfunded mandate is enacted. This implemen-
tation language is critical to a viable reimbursement process and the irony is, according 1o
Some states that have struggled with implementation language, that the matter again is left.

to the state’s legislature. By construing the constitutional amendment in a way that binds
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them to refrain from mandating or provide reimbursement, they can give local governments
a clear recourse to an unfunded mandate. By construing the amendment in its narrowest
possible form and creating administrative roadblocks at every stage of the reimbursement
process, a legislature can ensure that the cost of local recourse will be high enough to offset
the cost of most mandates. The way to create a barrier to reimbursement is to designate a
group under the control of the legislature to determine whether or not a mandate exists and
to determine the appropriate level of reimbursement, and force the local governments to
litigate if they are not satisfied with the reimbursement decision. The way to facilitate
reimbursement is to create a nonpartisan commission to hear. appeals from local govern-
ments and, upon successful appeal, give the state the option of paying or the localities the
option of not complying.

California quickly discovered that the effect, intended or not, of their implementation
language was a system inadequate to the task of fair and timely reimbursement and
unparalleled congestion of the judiciary system. The 1985 reform was designed-to~aecom-
modate, if not facilitate, the intent of the reimbursement amendment. Before 1985, an
existing legislative agency, the Board of Control, was authorized to decide claims regarding
mandate reimbursement. On January 1, 1985, the California Commission on State Mandates
was created and given the authority to hear and decide local claims requesting reimburse-
ment from the state for mandated costs. The Commission also can hear claims that
reimbursement has been insufficient. It is a quasi-judicial body composed of five members:
the state controller, state treasurer, director for the Department of Finance, director of the
Office of Planning and Research, and a public representative with expertise in public finance
who is appointed by the governor and approved by the state senate.

The Commission may find any increased cost a mandate and recommend appropriate
reimbursement, with seven exceptions:

(a) the locality or school district requested the statute that imposed costs;
(b) the statute affirmed existing law as determined by the courts;
(c) the statute implemented federal law;

(d) the locality or school district has the authority to levy charges, fees or assessments
sufficient to cover the cost of the mandate;

(e) the statute provides for offsetting savings that result in not net increased cost;
(M) the statute imposed duties that were approved by the voters in a statewide election; or
(g) the statute created, eliminated or changed a crime or infraction.

These exceptions are the disclaimers that now accompany California mandates. To avoid
reimbursement, the legislature may include one or more of the disclaimers in the mandate
bill. In 1987, the California legislature enacted 270 bills with disclaimers. Some had more
than one disclaimer. Most of the statutes created, eliminated, or modified crimes or
infractions (165) and a fair number of them were enacted at local request (45). The next
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most common disclaimer of 1987 was the self-financing authority exemption. The intent of
the constitutional amendment was to reduce Jocal property taxes by eliminating the upward

furnishes the actual costs incurred and request reimbursement. In subsequent fiscal years,
the amount of the reimbursement is included in the governor’s budget and the appropria-
tions bill. If the appropriated amount is not sufficient to cover the reimbursable claims, the
state may prorate the claims in Proportion to the amount of the claim. Each year the
approved claims are itemized in a report submitted to the legislature.

ultimately might pay.

In summary, California local governments are not protected against increased costs from
state nitiated priorities, but against property tax increases required by state mandates: In
1987, localities received forty-three mandates that the state expected the localities to raise
revenue to pay for, though not from the property tax. Of the mandates with disclaimers and
the unintentional mandates enacted in 1987, it is uncertain how many localities chose to

s time and resources, However, California localities seem to be confident
in the Commission’s ability to act fairly, if not quickly. The localities do note that a number
of laws pertaining to local governments are permissive, or allow the locality to choose to
offer the service or improve the program. If the locality so chooses, then a number of
requirements apply. These requirements are conditions of aid, not mandates, and therefore
are not reimbursable. The difficulty, at the local level, is resisting the new standard if it is
recommended by the legislature based on the perceived need to serve the constituency
affected by the change. In a sense, California localities choose to place unfunded mandates
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upon themselves as they try to serve their constituencies, but the stimulus for many of these
mandates originates with the state.

Florida

In 1978, the Florida legislature enacted a statute requiring a fiscal note bill to precede any
general law affecting the program or service functions of local governments and requiring
the state to provide a means for financing the mandate. Additionally, the legislature would

ment statute as existed at the time.

Unfortunately, for Florida local governments, the 1978 statute was effectively meaningless.
One legislature cannot bind the hand of another, according to Florida law, and so future

year. The citizens of Florida became increasingly sensitive to high and rising property taxes,
and the localities were only moderately successful in deflecting the blame for high taxes
away from themselves and to the legislature. Additionally, the state is exceedingly restrictive
to the local revenue system, limiting the sources of local revenue and the rates.

In 1988, Florida localities faced the kind of “focusing event” that is often so critical in
effecting change. In that year, both houses of the state legislature passed joint resolutions

new program. A

The Florida League of Citjes began a petition drive to plaéé a constitutional amendment
prohibiting unfunded mandates on the November, 1990 ballot. The petition language was

and the Senate by 38 to 1.

The future of the law for Florida’s local governments is unclear. The legislature can pass
implementation language that can either Support or undermine the intent of the bill. The
first try at implementation was vetoed by the governor in 1991 for two major reasons. First,

45



Research Report on Ameiica’s Cities

Florida Mandate Resolution

ARTICLE VI
FINANCE AND TAXATION

Section 18. Laws requiring counties and municipalities to spend funds or limiting their ability to raise
revenue or receive state tax revenue,

(a) No county or municipality shall be bound by any gencral law requiring such county or municipality to
spend funds or to take an action requiring the expenditure of funds unless the legislature has determined
that such law fulfills an important state interest and unless: funds have been appropriated that have been

municipality on February 1, 1989, that can be used to gencrate the amount of funds estimated to be
sufficient to fund such expenditures by a simple majority vote of the governing body of such county or
municipality; the law requiring such expenditure s approved by two-thirds of the membership in each house
of the legislature: the expenditure is required to comply with a law that applics to all persons stmilarly
situated, including the state and local governments, or the law is either required to comply with 4 federal
requirement or required for eligibility for a federal entitlement, which federal requircment specificallv
contemplates actions by counties or municipalities for compliance.

(b) Except upon approval of each house of the legislature by two-thirds of the membership, the legislaturce
may not enact, amend, or repeal any general law if the anticipated effect of doing so would be to reduce
the authority that municipalities or counties have to raise revenues in the aggregate, as such authority exists

]

Thepeavisions of this subscction shall not apply to enhancements enacted after February 1, 1989, (0 state
lax sources, or during a fiscal emergency as declared in a written joint proclamation of the housc of
representatives, or where the legislature provides additional state-shared revenues which are anticipated
to be sufficient to replace the anticipated aggregate loss of state sharcd revenues resulting from the
reduction of the percentage of the state tax shared with counties and municipalitics; which source of
replacement revenues shall be subject to the same requirements for repeal or modification as provided
herein for a state shared tax source existing on February 1, 1989.

(d) Laws adopted to require ﬁxlnd'ing of pension benefits existing on the cffective date of this section,
criminal laws, election laws, the general appropriations act, special appropriations acts, laws re-authoriz-
ing but not expanding then existing statutory authority, laws having insignificant fiscal impacts, and laws
creating, modifying, or repealing noncriminal infractions, are exempt from the requirements of this section,

(e) the legislature may enact laws to assist in the implementation and enforcement of this section.

BE IT FURTHER RESOLVED that in accordance with the rcquirements of section 101.161, Florida
Statutes, the title and substance of the amendment proposed herein shall appear on the ballot as follows:

LAWS AFFECTING LOCAL GOVERNMENT EXPENDITURES OR
ABILITY TO RAISE REVENUE OR RECEIVE STATE TAX REVENUE
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the Florida legislature defined an insignificant fiscal impact as $1.4 million. Second, the
implementation language shifted the onus for a challenge from the state to the local
governments. If the state enacts an unfunded mandate the local government may refuse to
comply, according to the constitutional amendment. If the state attempts to force com-
pliance, it must initiate the challenge. The 1991 implementing legislation provided that the
locality must undertake a judicial challenge if the state enacts a mandate with which it does
notintend to comply. The impact of the change was that the locality would have had to weigh
the cost of the legal challenge against the cost of the mandate in order to make a compliance
decision, undermining the noncompliance provision in the constitutional amendment. New
implementation legislation is underway in the Florida legislature, but the debate stil centers
on these two core issues.

tionwilluphold the intent of the amendment remains to be seen. But one change has already
occurred because of the amendment. In 1989 the Legislature enacted 333 unfunded man-
dates to Floridalocal governments. Since the amendment, no unfunded mandates have been
passed.

Hawaii

The Hawaii experience is not tremendously useful as an instructional mode| for other states
because Hawaii has only one municipality — Honoluly — and county governments with
limited functionul scope. Most functions are handled at the stute level or directed by the
State in partnership with the counties. A constitutional ammendment passed in 1978,
however, requires the state to share in the cost of any increased level of service it required
of a political subdivision. The effectiveness of the amendment has varied with the type of
program to which it applied. The state share for some activities has been substantial, while
the share for others has been minimal. The issue for Hawaii counties is the portion of the
cost that the state will choose to bear. They report that their attempts at lobbying for
increased state cost sharing have typically been ineffective.

Illinois

The lilinois statutory reimbursement provision was modeled on the ACIR model mandate
reimbursement legislation. It defines state mandates as “any state initiated statutory or
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The statute goes on to provide that funding for increased cost service mandates shall be

reimbursed at not less than 50 percent and not more than 100 percent, lost revenue mandates
shall be reimbursed at 100 percent, and the full increased cost of personnel, pension. and
retirement mandates shall be reimbursed at 100 percent. There are five specific exclusions
toreimbursementin the statute. The first is based on local request foramandate. The second
excludes reimbursement if existing staff and procedures can be used to carry out the new
mandate at no intreased cost. The third precludes reimbursement when there are offsetting
cost s-z'ﬁi\ngs. The fourth excludes mandates that impose a cost wholly or largely recovered
from federal state or other external aid. The fifth excludes mandates that cost less than $100
to any local government and less than $50,000 in the aggregate. In addition, the Illinois
General Assembly can exempt the state from reimbursement by a three-fifths majority vote.
If no reimbursement is made and a mandate neither meets the exclusion criteria nor is
passed by a three-fifths majQrity, localities are under no obligation to comply with it.

Duringtheyear following its adoption (1981), the State Mandates Act resulted ina reduction
of state mandates passed, lllinois state and local officials agreed. But this deterrent effect
diminished in subsequent years. Since 1981, the General Assembly has passed fifty-seven
unfunded mandates with a total estimated annual cost to local governments of $148 million.
Of this total, the General Assembly has voted to exempt itself from the funding requirement
on twenty-five occasions, resulting in an estimated annual cost to local governments of over
$107 million. Of the remaining thirty-two mandates, estimated to cost $41 million, the
General Assembly appropriated only $200,000 for one mandate, even though all are
technically covered. In one instance, school districts sued the state, and the Illinois Appellate
Court ruled that the local governments did not have to carry out the mandate in the absence
of stute money. The General Assembly then approved by three-fifths vote an amendment
to exempt this mandate from the reimbursement law. thereby requiring local governments
to implement it.' -

The appeals process does not work in Illinois. There islittle evidence thata locality appealing
the mandate will be reimbursed forit and asa resultmost localities have not tried the appeals
process since the first few years. Another test cise that soon followed further expanded the
state’s discretion and limited the localities’ recourse. In the Nurses' Pav Act (83-913). the
General Assembly enacted a mandate and exempted itfrom reimbursement in these terms:
“[Tlhe General Assembly hereby finds and declares that this mandatory act does not require
reimbursement by the State under the State Mandates Act.” The First District Appellate
courtruled that there was a difference between an exemption and an exclusion. The General
Assembly could not exempt itself from a reimbursable mandate. The only ways to avoid
reimbursement are to claim one of the Statutory exclusions, pass it by the extraordinary
majority, or add a paragraph to the Mandates Act stating that the new law is exempt. Adding

1 Legislative Mandares, General Accounting Office, Washington, D.C., 1988,
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the paragraph does not require an extraordinary majority and provides the easiest circum-
vention to the statutory reimbursement requirement. By 1989 there were seven such

ment provision doesn’t inhibit enactment of unfunded mandates.

Louisiana

Effective January 1, 1992, any state law, executive order, rule, or regulation requiring
additional expenditure by a local government can only become effective if (1) the local

enacts the mandate by a super majority of two-thirds. The constitutional amendment passed
by a margin of 58 percent to 42 percent. Exclusions to the reimbursement requirement are
school district mandates, existing mandates, mandates requested by individual localities,
police and fire benefits, changes to the criminal code, and federa] standards.

b

Maine

Maine’s statutory reimbursement provision, enacted in 1989, took effect for the fiscal year
beginning July 1991. The statute requires the state to provide full funding for all mandates
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The fiscal note statute (Title 3, section 163-A) states that “the statement of cost shall be
made within the limits of information provided to the office designated by the Legislative
Council as having responsibility for financial analysis. The statements shall be furnished to
the appropriate committee for the information of its members and for inclusion in bills
which receive an ought to pass report when reported to the committee.” The statute fails to
designate who is to provide the information necessary for the fiscal note. Therefore. each
new mandate is given to the appropriate committee with the notation that information is
not available to estimate cost. The two positions for fiscal note preparers have not heen
funded, so there is no one to sample localities or gather relevant data.

Though reimbursement was enacted, these positions remain unfunded. so local govern-
ments are not optimistic about their chances for reimbursement if no cost estimating will
be done in advance of mandate enactment. They are further pessimistic about the prospects
for reimbursement, as there has been discussion in the legislature of repealing the statute
in light of the current state budget difficulties in Maine. Constitutional reimbursement
continues to be a critical imperative of the Maine Municipal League.

Y
ot
L)

Massachusetts

The state mandate statute in Massachusetts was a part of the Citizens Tax Revolt, known as
Proposition 214. It was enacted in 1980, after the Massachusetts House and Senate had
rejected its primary elements, including the portion dealing with state mandates. In effect,
the rule provides that any state law or agency rule that imposes a cost on local government
is only binding upon the locality if the Commonwealth provides reimbursement. The locality
may voluntarily comply with the mandate if it so chooses, but it may not decide to fai] to
comply if reimbursement is not made. The locality must petition the Superior Court to be
exempted from the unfunded mandate. Proposition 214 also created the Division of Local
Mandates (DLM), a division within the state auditor’s office. The DLM is charged with
reviewing each law or rule that a locality believes is creating a cost. The DILM determines
whether a cost exists and the extent of the cost to the locality. Their assessment forms the
basis for the reimbursement. In 1984 the DLM was also charged with the periodic review
of existing mandates under the Sunset Review Law. When an existing mandate has 2
significant financial impact, the DLM may recommend continuing it amending it, or
repealing it.

Massachusetts” DLM is considered one of the best institutionalized cost assessment systems

in the nation — best in the sense that such a high degree of accuracy is expected since

reimbursement follows estimation and best in that the Division is seen by both states and

localities as a highly skilled, professional group with no political agenda. The analysts for

the DLM stay very busy. The Massachusetts legislature continues to enact program and

service mandates without the up-front funding that the statute requires. The difference is .
that localities see the DLM as a part of their solution rather than their problem.
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The DLM uses a computer tracking system linked to the legislature to access legislation
under consideration. Their legal staff identifies laws that have costs to localities and forwards
them to the research staff. The research staff has a routine for cost estimating that involves
stratified sampling of forty cities and towns, chosen to be representative of the state’s
municipalities. As information is gathered from surveys to address a particular mandate, it
is incorporated into a statewide database from which future mandate costs can be more
accurately estimated. After the cost estimate is complete, the DLM legislative staff contacts
the relevant legislative committees and state agencies to inform them of their findings. Since
Proposition 214 requires up-front funding, the committee or agency either incorporates
funding into the law or rule, or kills it to avoid reimbursement.

In fact, as already mentioned, the legislature or the agency does not always provide for
funding or kill the bill. The process breaks down when DLM’s recommendutions for
reimbursement are ignored. This seems to happen most frequently when the mandates do
not come to the attention of the affected localities before they are passed. Aftér a mandate
is passed, the localities approach DLM with their increased cost data and request cost
documentation. The documentation process, which is as painstaking and methodical as the
initial cost survey process. results in an estimate that will serve as evidence of state imposed
cost when the locality petitions for exemption to the court. If the court finds that a mandate
has occurred without reciprocal funding, it can exempt the locality from compliance until
the state fully funds the mandate. If the court so rules, the legislature must approve funds
tor all affected localities, not just for the locality that initiated the court case.

The most serious problem with the Massachusetts system, according to local governments,
is that the legislature may choose 1o pay for state mandates by reducing the amount of state
shared revenue avuilable to local governments. There is no requirement that shared
revenues remauin constant over time. In years of state budget prosperity, mandates are likely
to be funded from general revenues. But the fiscal stress of recent years has seen “raids” on
state shared revenues to pay for state-imposed laws or rules. Mandates can also arise as
conditions of aid for the receipt of state shared revenue as well as other kinds of state
revenue. For example, a2 mandate that required free transportation of private school
children was imposed as a condition of aid for the disbursement of state funds to provide
transportation of public school children. To the DLM staff these mandates are more than
simple conditions of aid — they are “irresistible conditions.™

As fiscal conditions worsen for Massachusetts, local governments fear that the use of
disclaimers will begin (0 erode a process that protects localities from the cost of state
initiatives. As in all states with statutory reimbursement, the Massachusetts legislature needs
only to explicitly state that a new law is not subject to the existing law requiring reimburse-

2 Lunccford, Emily D., “Massachusct(s Mandate Statute and Its Apg}liculinn" in Fix and Kenyon, Eds.,
Coping with Mandates: What Are the Alternatives?, Urban Institute >ress, 1990,
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ment to exempt itself from mandate costs. At present, the legislature has not availed itse|f
of this option, a fact that credits state-local relations in Massachusetts. Observers note that
the fact that the voters overwhelmingly supported the anti-mandate portion of Proposition
2v2may be important in understanding legislative compliance and their continued resistance
to using the standard loophole to statutory reimbursement — the explicit exemption. While
the Massachusetts legislature clearly did not wish to obligate itself to fund its mandates, it
has, by and large, gone so. Legislative compliance, some charge, is not so much commitment
to principle as fear that the voters may act to hold them to a higher standard of reimburse-
ment than the one they have imposed upon themselves.

Michigan

Michigan voters passed a tax limitation amendment, called the Headlee amendment, in the
November 1978 genceral clection. Headlee was primarily intended to limit the growth of the
state budget to approximately 10 percent peryear. It also included a provision to ensure that
state revenue shared with localities remain a fixed percentage of the state budget. The
mandated cost provision of the Headlee amendment was not really intended to address the
controversy over unfunded mandates, but to prevent the state legislature from evading their
responsibility under the amendment to keep spending down to 10 percent growth by shifting
responsibility for state programs down to the Jocal level. As such, it was not seen at the time
as a pro-local provision as much as an anti-state spending provision. Nonetheless. the

language of Headlee seems to require the state to reimburse any increased local costs arising
from state action.

The state is hereby prohibited from reducing the state financed proportion of the
necessary costs of any existing activity or service required of units of local govern-
ment by state law. A new activity or service or an increase in the level of any activity
or service beyond that required by existing law shall not be required by the
legislature or any state agency of units of local government unless a4 state ap-

propriation is made and disbursed to pay the unit of local government for any
necessary increased costs.

Because the Headlee amendment included a limitation on the rate of growth of local
property taxes, the reimbursement provision was seen as necessary to offset the adverse
impact on local government. Localities would be required to roll back property taxes when
the state equalized valuation of property in the locality exceeded a certain rate of growth.
Additionally, all tax levies not authorized by the state under the amendment would have to
be approved by the voters in the locality. In return, the state would guarantee that the fiscal
1979 proportion of state revenue going to local governments (41.6 percent) would remain

stable and that no new duties would be imposed upon localities unless the state appropriated
funds to cover their increased COsts.
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The Local Government Claims Review Board was created within the Department of
Management and Budget to facilitate reimbursement. Local governments that suffer in-
creased costs because of state service or activity requirements may file a claim with the
department not more than ninety days after the close of the local government’s fiscal year.
The department reviews the request and determines whether it is allowable and how much
should be reimbursed. Disallowed claims include federal mandates, offsetting savings, costs
recoverable from external aid, and nonsubstantive changes in existing service or activity
requirements. Reimbursement for any mandate may be waived by a two-thirds majority in
both houses of the legislature or through the declaration of an emergency. If localities
contend that reimbursement was not made or not adequately made, they can appeal to the
Local Government Claims Review Board. The Board has nine members, four of whom are
local government representatives. They hear disputed claims and decide by majority vote
whether a claim should be paid. If they decide in favor of a claim, the legislature must
approve the payment by concurrent resolution.

The reimbursement process has never been used in Michigan. The enabling legislation
requires the legislature to adopt joint rules to identify mandates that are eligible for
reimbursement. No rules have been adopted, so no legislation is ever identified as a
mandate. Without suckh identification the Department of Management and Budget cannot
review claims und the Local Government Claims Review Board cannot hear disputes. The
Local Government Claims Review Board has met only once, in June 1985, and determined
that until joint rules are passed in both houses of the legislature there can be no review and
appeals process under Michigan law. The legislature continues to enact unfunded mandates
without any statutory constraint in the absence of identification rules for state mandates to
Michigan localities. Michigan counties have three pending legal challenges to the Headlee
amendment and are anxious for a ruling. On the other hand, the counties are sure an appeal
will follow any ruling and do not anticipate any major chariges in the near future,

Missouri

Missouri’s voters approved a constitutional limitation on local government taxes and fees
on November 4, 1980. The amendment provided that:

i S
Counties and other political subdivisions are hereby prohibited from levying any
tax, license or fees, not authorized by law, charter or self-enforcing provisions of
the constitution when this section s adopted or from increasing the current levy
of an existing tax, license or fees, above that current levy authorized by law or
charter when this section is adopted without the approval of the required majority
of the qualified voters of the county or other political subdivision.
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If the assessed value of property subject to the tax increases more than the general
price level of the previous year, the localities must roll back the increase in reduced
tux levels.

Section 21, apprbvcd on the same ballot, provides, “The state is herchy prohibited from
reducing the state financed portion of the costs of any existing activity or service required
of counties or other political subdivisions. A new activity or service beyond that required by
existing law shall not be required by the general assembly or any state agency of counties or
other political subdivisions, unless a state appropriation is made and disbursed to pay the
county or other political subdivision for any increased cost.”

Although the provision has been quite effective in stopping unfunded legislative mandates,
Missouri localities report that new mandates come from state agencies that either stop or
reduce funding for programs and services but require the same or increased level of local
activity. The localities also contend that reimbursement is sometimes insufficient, at-
tributable to the fiscal note process. Missouri’s Office of Fiscal Affairs typically forwards

Montana

The Montana reimbursement plan is unique. The Drake amendment, passed in 1979,
proliiiiitithe Montana legislature from enacting mandates unless they provide for payment.
Since 1979, the legislature has never failed to provide for payment for anv mandate. It simply
authorizes the local government to create a separate mil levy to pay for the mandate. The
legislature, however, does not mandate with any frequency. Years sometimes pass between
mandates, according to both the municipal and county associations. But both associations
expressed concern for the future. A new state imposed property tax freeze may inhibit the
state from authorizing a local levy to pay for new mandates. The question, according to local
officials, is whether the state will appropriate money of its own or require the localities to
absorb the cost of new mandates within their existing levies.

New Mexico

In 1984, the voters of New Mexico passed a constitutional amendment requiring the state
to pay for mandates by a margin of 220,101 to 64,884. The amendment permits the localities
to disregard mandates for which reimbursement is not provided.
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Any state rule or regulation mandating any county or city to engage in any new
activity, to provide any new scrvice or 1o increase any current level of activity or
to provide any service beyond that required by existing law, shall not have the force
of law, unless, or until, the state provides sufficient new finding or a means of new
funding to the county or city to pay the cost of performing the mandated activity

orservice for the period of time during which the activity or service is required to
be performed.

One of the strongest features of New Mexico’s reimbursement provision is that it covers
agency rules and regulatory mandates. One of the weakest features is that the determination
of a mandate and the reimbursable cost is left to the district court that hears the challenge.
New Mexico localities would prefer the agency involved with the new mandate do the cost
estimates with local input. The courts are expensive and ill equipped to render precise cost
estimates. On the whole, New Mexico localities are pleased by the results of the 1984
initiative. Only one unfunded mandate has been enacted in recent years, and it was not
costly. AR

Rhode Island

Rhode Islund's statutory reimbursement provision defines a mandate as any state initiated
Statutory or exeeutive action that requires a local government to establish, expand, or modify
its activities in such a way as to necessitate additional expenditures from locifevenue
sources where the expenditures are not otherwise reimbursed in whole of in part.” Further,
the statute does what no other has done regarding federal mandates: It acknowledges that
the state may exceed minimum standards imposed by the federal government, and that when
the stute does so, the action may appropriately be considered a state mandate or a partial
state mandate. If the federal standard is discretionary and the state makes it mandatory, a
state mandate exists. Where the federal standard is exceeded by state standard, the portion
of the standard exceeded by the state is reimbursable. Finally, any state augmented federal
mandate that costs less than $500 is not reimbursable. ‘

There are further exclusions to Rhode Island’s general reimbursement provision. They are:
mandates on holding of local elections, due process, conduct and notification of public
meetings, administrative and judicial review of local actions, protection from local mal-
feasance, and requirements on local financial administration (including the levy, assessment
and collection of taxes). Mandates not subject to these or the federal requirements exemp-
tions are reimbursed in the fiscal year following the review of their costs.

‘The Office of Municipal Affairs of the Department of Administrations, a legislative office,
is responsible for administering the reimbursement program. Rhode Island does not have
counties. The office reviews each adopted law for a mandate, identifies reimbursable costs,
makes the rules governing municipal reimbursement requests, and forwards the reimbur-
sement requests o the State Budget Office 10 be appropriated in the next state budget.

1
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Between 1986 and 1990, the total statewide reimbursement for eligible mandates was
$225.000, only a fraction of the cost of imposed mandates. However, much of the mandating
activity has come:in the ficld of personnel and pension mandates on local emplovees, and
constitutes an adjustment of existing mandates rather than enactment of new mandates.
These adjustments are costly to Rhode Island municipalities. Further, the municipalities do -
not appear to avail themselves of the reimbursement process for mandates that may he
reimbursable. In 1990, only one-third of affected municipalities formally requested reim-
bursement. Municipal officials suggest that the reason may be that those mandates that ure
the most burdensome are not reimbursable, and those whose costs are more easily absorbed
by the localities may be reimbursable.

While reimbursement may not be working perfectly in Rhode Island, the fiscal note process
has been very effective in reducing the number of new mandates. The Office of Municipal
Affairs is responsible for the preparation of a fiscal note on each law and agency rule within
ten legislative days from the day of the request. These notes must show the impact on each
of Rhode Island’s thirty-nine municipalities and may not describe costs by words; a dollar
estimate is mandatory. The results are reliable estimates produced in cooperation with the
municipalities that are taken very seriously in legislative debate. Additionally, an annual
report of legislative and agency mandating activity, including these cost estimates, is pub-
lished by the Department of Administration each year.

Tennessee

Article Il of the Tennessee constitution provides that “no law of general application shall
impose increased expenditure requirements on cities and counties unless the General
Assembly shall provide that the state share in the cost”. Curiously, this is one of the weakest
constitutional reimbursement requirements, and yet it is one of the most effective in
preventing new unfunded state mandates. The provision is weak in that it only requires the
state to share in the cost, not absorb it, and in that it is limited only to general laws, not
agency rules. Further, it defines a mandate as an increased expenditure. That definition has
been seen to limit effective reimbursement as laws requiring more intense use of existing
local resources are excluded from consideration.

Tennessee’s constitutional provision works because it is backed by a strong administrative
process and effective lobbying by Tennessee’s local government associations. The Office of

“FiscakReview, a legislative office, attaches a fiscal note to every bill that has a local cost.
The city and county associations work together to ensure that the legislature is aware of the
cost and to facilitate an equitable cost sharing arrangement with the state. While the cost
estimates may sometimes be politicized and the subsequent sharing arrangement less than
equitable, Tennessee’s localities are generally accepting of the process and its outcomes.
That acceptance has been bolstered by increases in state-shared taxes that have been
perceived by both state and local officials as compensation for mandates.
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Tennessec localities report that the psychological impact of the constitutional provision and
the strength of their coalition have been more effective in stopping unfunded mandates than
the reimbursement provision. However, the Tennessee reimbursement requirement ex-
cludes all agency rules. Local officials contend that state and federal regulatory policy has
been fiscally burdensome in the past and predict that it will become more burdensome in
the future. They also acknowledge that the constitutional provision is not adequate to
protect them shoukd the state’s fiscal conditions worsen and the legislature seek to shift
service responsibilities to the Jocalities without adequate compensation.

Washington

Initiative 62, passed by Washington voters in November 1980, was a statement by the citizens
of the state against government in general, and state government in particular. Its statement
of intent asserts:

(1) The continuing increases in our state tax burden and the corresponding growth
of state government js contrary to the interest of the people of the state of
Washington.

(2) It is necessary to limit the rate of growth of state government while assuring
adequate funding of essential services, including basic education as defined by the
legislature. ‘

(3) It is therefore the intent of this chapter to:

(a) Establish a limit which will assure that the growth rate of state
tax revenue does not exceed the growth rate of state personal
income; '

(b) Assure that local governments are provided funds adequate to
render those services deemed essential their citizens;

(c) Assure that the state does not impose, on any taxing district,
responsibility for new programs or increased levels of service under
existing programs unless the Costs are paid by the state:

(d) Provide for adjustment of the limit when costs of a program are
transferred between the state and another political entity; and

(e) Establish a procedure for exceeding this limit in emergency
situations.
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Surprisingly, the mood of Washingtonians was decidedly anti-state government without
extending to anti-local government. Both state and local officials attribute this, at least in

level unless it was prepared to have the state budget reduced by the amount appropriated
for that program. And finally, Initiative 62 required that the proportion of state revenue
shared with localities should not be reduced beyond the 1980 level unless the state budget
itself is decreased or unless an emergency exists. A two-thirds vote of the legislature is
required to declare a fiscal emergency that would suspend any provision of Initiative 62.

Since 1980, state-imposed mandates have been offset by state-shared revenues to the extent
that there has been no net cost to localities for mandates. In 1989, some changes to Initiative
62, all favoring localities, were made. The taxing authority of the localities was increased.
and the formula for state revenue shared with localities was increased as wel]. Washington
localities report that the revenue from the state exceeds the cost of mandates by many times.

Summary and Conclusions

Reimbursement requirements are not a guaranteed cure for the mandates problem. While
local governments in some states have had positive results from their reimbursement
programs, others report that ‘'unfunded mandates persist. One of the more common com-

Local governments in California, Missouri, Rhode Island, and Tennessee find that their
reimbursement provisions are not equal to the task of stopping unfunded mandates, but
generally work toward inhibiting them. California has, arguably, the strongest reimburse-
ment program. Its limitation is that only mandates that would adversely affect local property
taxes are reimbursed. Those that may be funded by other local revenues are not subject to
reimbursement. The Illinois and Michigan programs are strong on paper but weak in
practice. Local governments in hoth those states point to lack of legislative will to be bound
by reimbursement provisions as the impediment to their programs. Hawaii and Montana
find that the reimbursement is adequate as far as it goes. In Montana, the legislature permits
the local governments to raise property taxes to pay for the mandates. In Hawaii, the state’s
participation in cost sharing arrangements varies with the type and expense of the mandate
enacted. Florida, Louisiana, and Maine are still unknowns. The Florida amendment is
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Table 9

Selected Features of State Mandate Reimbursement Redu_iremems, 1991.

State

California

Florida

Hawaii

lllinois

Louisiana

Maine

Michigan

Missouri

Montana

New Mexico

Rhode Isiand

Tennessee

Washington

Source
Constitutional
Constitutional
Constitutional
Statutory
Constitutional
Statutory
Constitutional
Constitutional
Constitutional
Constitutional
Statutory

Constitutional

Statutory

Local Assessment of Effectiveness

Moderate; is no barrier to locally funded
state initiatives, but not circumvented

Unknown; implementation language
not yet enacted

Variable;state share of program cost
determined at state's discretion

Poor; most mandates designated as
not subject to reimbursement provision

Unknown; amendment passed in 1991,
no implementation language

Unknown; amendment to take effect
next legisiative session

Very poor; no mandates reimbursed
since reimbursement enacted

Poor; administrative mandates exempt
and cost sometimes underestimated

State permits localities to raise tax
rates to pay for mandates

Good: state has only enacted one
mandate and it was inexpensive

Moderate; most expensive mandated
programs often excluded

Moderate; primarily important for its

psychological value, is a good bargaining

position for localities

Good: state shared revenue excecds
total mandate costs

Estimated
Unfunded
Mandates
per Session

e

e 4 ~

4

17

25
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of providing for payment for mandates as permitting the localities to raise taxes to pay for
them. Finally, the two states in which the local governments consider reimbursement to be
working the most effectively are not the states that have the strongest reimbursement
provisions. But they are states with strong local lobbying coalitions and generally good
state-local relations. Strategies to improve local responses to unfunded mandates, both new
and existing, will be the focus of the next chapter.
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{ ates Requiring Local Cost Esi

- Mandate Reimbursement

“

Requires Legislature

Estimate of

considered a

local cost Mandate reimbursement
State burden reimbursement requirement
Alabama X S T
Alaska X
Arizona X X
Arkansas X
California X X
Colorado X T x o
Ear.\‘necticut X X
Delaware X o T
Florida X X
Georgia X X
Hawaii X
ldaho X X
lilinois X X
Indiana X [ — X
lowa X
Kansas X
Kentucky X
Louisiana X X
Maine X
Maryland X
Massachusetts X
Michigan X X
Minnesota X
Mississippi
Missouri X X
Montana X X
Nebraska X X
Nevada X
New Hampshire X X
New Jersey X X
New Mexico X X
New York X X
North Carolina X
North Dakota X
Ohio X
Oklahoma X
Oregon X
Pennsylvania X X

(continued)
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Appendix I

States Requiring Local Cost Estimates and

Mandate Retmbursement

Requires Legislature
Estimate of considered a
local cost Mandate reimbursement
State burden reimbursement requirement
Rhode Island X X
South Carolina X
South Dakota X
Tennessee X X
Texas X X
Utah X X
Vermont X X
Virginia X
Washington X X
West Virginia X
Wisconsin X X
Wyoming
Totals 42 14 18
s
Page 47 GAO/HRD-88-75 Legislative Mandates

\-

M



* ~vendix VIII

- ypes of Mandates Excluded From State
Reimbursement in Six States

In six of the seven states reviewed, we found certain types of mandates
that are formally excluded from state reimbursement. This appendix
details the general and specific types of mandates excluded from reim-
bursement by each state.

—"
General Exclusions

The following types of mandates generally are excluded from reim-
bursement by most states we reviewed:

Federal,

Court,

Voter-approved, and

Local government-requested.

Specific Exclusions

In addition to the general exclusions allowed by most states, each state
has specified that certain types of mandates are not state-reimbursable.
The principal exclusions are as follows:

California .

Cost-savings mandates,

Self-financing mandates,

Mandates enacted prior to J anuary 1, 1975, and executive orders or reg-
ulations initially implementing legislation enacted prior to January 1,
1975,

Mandates defining a new crime or changing an existing definition of
crime, and '
Mandates applicable to both public and private sectors (based on recent
California Supreme Court decision).

Florida .

Mandates affecting schools or other special districts, and
Mandates applicable to specific local governments.

Illinois .

Mandates with no net cost increases,

Cost-savings mandates,

Mandates with costs recoverable through federal, state, or external aid,
Mandates costing less than $1,000 per local government or less than
$50,000 for all local governments,

Local government organization and structure mandates, and

Due process mandates.
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Appendix VIO
Types of Mandates Excluded From State
Reimbursement in Six States

Massachusetts )

Retirement and group insurance mandates,

Mandates affecting county and regional jurisdictions,

Criminal laws or civil violations, and

Penalties imposed by a state agency on a municipality due to violation of
a law that resulted in hazard to the public.

Michigan

Mandates applicable to a larger class of persons or corporations, such as
the private sector, and not exclusively to local governments (public
sector),

Mandates increasing salaries of circuit and probate court judges,
Mandates benefiting or protecting public employees of local govern-
ments, and

Due process mandates.

Tennessee

Mandates applicabie to specific local governments.

Colorado

No specific exclusions listed.
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. »ecific Definitions of Mandate Reimbursement
Requirements in Seven States

The definitions of mandate reimbursement requirements vary by state.
This appendix contains the specific definitions of mandate reimburse-
ment requirements in the seven states we reviewed.

California

o

Article XIII B, section 6, California Constitution: “Whenever the Legisla-

ture or any state agency mandates a new program or higher level of
service on any local government, the state shall provide a subvention of
funds to reimburse such local government for the costs of such program
or increased level of service, except that the Legislature may, but need
not, provide such subvention of funds for the following mandates: (a)
Legislative mandates requested by the local agency affected; (b) Legisla-
tion defining a new crime or changing an existing definition of a crime;
or (¢) Legislative mandates enacted prior to January 1, 1975, or execu-
tive orders or regulations initially implementing legislation enacted prior
to January 1, 1975.”

“
Colorado

Section 29-1-304, Session Laws of Colorado 1981: “(1) Every action by
the general assembly which mandates a new program or the expansion
of an existing program subsequent to July 1, 1981, upon a unit of local
government shall either: (a) Provide sufficient state general fund appro-
priations to meet the cost thereof; (b) Provide for a local source of reve-
nue to meet the cost thereof .. ..”

Florida

Florida statute 11.076 of 1978: “(1) Any general law, enacted by the
Legislature after July 1, 1978, which requires a municipality or county

to perform an activity or to provide a service or f acility, . . .. which will
require the expenditure of additional funds, .. .. must provide a means
to finance such activity, service, or facility . ... (2) This act shall not

apply to any general law under which the required expenditure of addi-
tional local funds is incidental to the main purpose of the law.”

“
Illinois

Chapter 86, scctions 2201-2210, Ilinois Revised Statutes: “.o...any
State-initiated statutory or executive action that requires a local govern-
ment to establish, expand or modify its activities in such a way as to
necessitate additional expenditures from local revenues, excluding any
order issued by a court other than any order enforcing such statutory or
executive action. State mandates may be reimbursable or nonreimbur-
sable as provided in this Act. However, where the General Assembly
enacts legislation to comply with a federal mandate, the State shall be
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Appendix IX

Specific Definitions of Mandate
Reimbursement Requirements in
Seven States

exempt from the requirement of reimbursing for the cost of the man-
dated program . ...”

‘
Massachusetts

Chapter 29, section 27C, Massachusetts General Laws: “.. .. (a) Any
law, rule or regulation taking effect on or after January first, nineteen
hundred and eighty-one imposing any direct service or cost obligation
upon any city or town shall be effective in any city or town only if such
law is accepted by vote or by the appropriation of money for such pur-
poses, . . . . unless the general court, at the same session in which such
law is enacted, provides, by general law and by appropriation, for the
assumption by the commonwealth of such cost, exclusive of incidental
local administration expenses and unless the general court provides by
appropriation in each successive year for such assumption . . . .”

“

Michigan

Article IX, section 29, Michigan Constitution: “The state is hereby pro-
hibited from reducing the state financed proportion of the necessary
costs of any existing activity or service required of units of Local Gov-
ernment by state law. A new activity or service or an increase in the
level of any activity or service beyond that required by existing law
shall not be required by the legislature or any state agency of units of
Local Government, unless a state appropriation is made and disbursed
to pay the unit of Local Government for any necessary increased costs .

E
T'ennessee

Article 2, section 24, Tennessee Constitution: .. .. No law of general
application shall impose increased expenditure requirements on cities or
counties unless the General Assembly shall provide that the state share
in the cost . . . .
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+.ministration of Mandate
Reimbursement Programs

Y -

California

r—— —t o — it v e e

The administration of mandate reimbursement programs varies by state.
This appendix details program administration in Calif. ornia, Massachu-
setts, and Tennessee.

With a few exceptions, the state constitution requires the state to reim-
burse local government for all mandated costs arising from legislation or
regulations that provide for a new program or an increased level of ser-
vice in an existing program. Local agencies may obtain reimbursement
for mandated costs in one of two ways:

1. The legislation initially imposing the mandated activity may contain
an appropriation for reimbursement, and local agencies may file reim-
bursement claims with the State Controller to obtain a share of these
funds.

2. If the legislation does not contain an appropriation, the local agency
may file a *‘test claim” with the state’s quasijudicial Commission on
State Mandates (csM). The test claim is the first claim that alleges the
existence of mandated costs eligible for reimbursement. This claim initi-
ates a fact-finding process that culminates in a decision by CSM. csM
holds several hearings to determine (1) the merits of the test claim, (2)
the costs and types of localities eligible for reimbursement, and (3) the
estimated amount of reimbursement. If csm determines that a particular
statute or regulation contains a reimbursable mandate, it requests an
appropriation from the legislature to reimburse localities for costs
incurred since the mandate became operative. If the legislature appro-
priates funding, the Controller notifies localities of the available funds
and gives them guidelines for preparing reimbursement claims. Locali-
ties actually do not receive reimbursement until approximately 2 years
after the initial test claim is filed.

Whether a mandate is funded through the appropriation or test claim
processes, local agencies must annually file detailed reimbursement
claims with the Controller for each approved mandate. Reimbursements
to local agencies cover the prior year’s actual costs and the estimated
costs for the current year. These payments may be for total or incremen-
tal costs depending on the guidelines certified by csm.

In 1985, two laws were enacted to reduce reimbursement delays for
mandates funded through the appropriation and test claim processes.
Under one law, reimbursement for certain ongoing mandates is provided
on a block grant basis, with the amount of the grant equal to the average
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Administration of Mandate
Reimbursement Programs

amount of reimbursement received during a 3-year base period. This
amount is automatically disbursed to local agencies, who will no longer
have to file reimbursement claims with the Controller. Under the second
law, mandates approved for funding by csM can be reimbursed from a
newly created mandate claims fund, if the mandate’s first-year state-
wide costs are less than $500,000. The amount of this new revolving
claims fund is $10 million. Reimbursements from this fund can be made
only after local agencies have gone through the test claim process. How-
ever, csM will no longer have to seek funding approval from the
legislature.

“—
Massachusetts

The mandate reimbursement requirement was enacted by statute in
1980 through a voter tax relief initiative. Any law, rule, or regulation
taking effect on or after J anuary 1, 1981, is subject to the reimburse-
ment requirement. The Division of Local Mandates (DLM), created within
the State Auditor's Office in 1983, is the key administering agency of
the reimbursement requirement. It has the authority to determine which
statutes qualify for reimbursement by meeting the mandate criteria
detailed in the reimbursement provision. DLM reviews a state program at
the request of a city, town, or state legislator to determine within 60
days whether part or all of it originated after January 1981, when the
reimbursement requirement became effective. If so, the requirement
stipulates that the state must appropriate money for the mandate at the
same session in which the law was enacted and in each successive year.
The requirement also directs the state to pay cities and towns up-front
and in full for the costs associated with mandates. The local govern-
ments need not comply with a mandate unless and until there is a state
appropriation for the mandated provisions. They must, however, peti-
tion the courts to permit noncompliance. ‘

DLM makes the final determination as to what qualifies as a mandate;
however, the power of appropriation lies with the legislature. Thus, all
legislative appropriations concerning mandates are based on bLM deter-
minations. DLM determines reimbursable amounts through either an esti-
mation or a claims process and alerts the state to its obligation through
mandate determination reports. The reports are sent to affected local
governments, appropriate state agencies, and state legislators. pLM's
mandate determinations may be admitted as cost evidence in court
should a city or town resort to legal action to recover its costs. In addi-
tion to DLM, the state’s office of Administration and Finance (A&F) has
been directed on three occasions to distribute reimbursable funds to
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Administration of Mandate
Reimbursement Programs

affected cities and towns. A&F’s role was written into legislative appro-
priation language for three separate mandates. Both DM and A&F have
required affected communities to itemize estimated and/or certify actual
costs incurred in carrying out each mandated program prior to checks
being drawn from the mandate appropriation.

—;
Tennessee

The state constitution specifies that no laws of general application shall
impose increased expenditure requirements on local governments unless
the state shares in the costs. The State does not have a specific unit that
administers the mandate reimbursement program. Local governments
are reimbursed for state-mandated costs through either appropriations
or state-shared taxes. For reimbursements provided through appropria-
tions, the state agency that oversees the mandated activity is responsi-
ble for reimbursing local governments. Reimbursements are allocated to
local governments on a formula basis, For reimbursements provided
through state-shared taxes, the first $1,000,000 increase over the previ-
Ous year in state-shared taxes must be made available to municipalities
and counties to cover the state’s share of mandated costs. However,
localities would receive these state-shared taxes regardiess of any new
mandates imposed by the state. Thus, the state does not provide new
funding for mandates when they require local governments to use state-
shared taxes as reimbursement for mandated costs. Since state-shared
taxes also are allocated on a formula basis, there is no relationship
between the cost of mandates and the amount received from shared
taxes. Local governments are not required to file reimbursement claims,
as allocations are based on formulas,
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RESOLUTION, Proposing an Amendment to the Constitution of
Maine to Provide State F unding of any Mandate Imposed on
Municipalities

Constitutional amendment. RESOLVED: Two thirds of each branch
of the Legislature concurring, that the following amendment to
the Constitution of Maine be proposed:

Constitution, Art. IX, §21 is enactegd to read:

Section 21, State mandates, For the DUIDOSe of more fajirily
aprportioning the COSt Of dgovernment and providing local property
tax relief, the State mav not require a local unit of government
to expand or modify that unit's activities so as £to necessitate
additional expenditures from local revenues unless the State
provides annually 0% of the funding for these expenditures from
State funds not Previousily a8ppropriated to that local wunit of
government., Legislation lmplementing this section Or_requiring a

€nacted upon the votes of 2/3 of all members elected to each
House. This Section must be liberalily construed,

; and be it further

Constitutional referendum procedure; form of question; effective date. Resolved:
That the city aldermen, town selectmen and Plantation assessors
of this State shall notify the inhabitants of their respective
cities, towns and Plantations to meet, in the manner Prescribed
by law for holding a general election, at the next general
election in the month of November following the Passage of this
resolution, ¢to vote wupon the ratification of the = amendment
Proposed in this resolution by voting upon the following question:
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Session of 1993

HOUSE BILL No. 2193

By Representative Lawrence

2-2
8 AN ACT concerning cities and counties; relating to certain enact-
9 ments of the legislature and imposing certain limitations thereon.
10

11  Be it enacted by the Legislature of the State of Kansas:
12 Section 1. (a) Except as provided by subsection (e), no city or
13 county shall be bound by any law, or rules and regulations adopted
14  pursuant thereto, requiring such city or county to spend funds or
15 to take an action requiring the expenditure of funds unless: (1) Funds
16 have been appropriated that have been estimated at the time of
17 enactment to be sufficient to fund such expenditure; (2) the legis-
18 lature authorizes or has authorized a city or county to enact a funding
19 source, not available for such city or county on July 1, 1993, that
20 can be used to generate the amount of funds estimated to be suf-
21 ficient to fund such expenditure, by a simple majority vote of the
22 governing body of such city or county; or (3) the law either is
23 required to comply with a federal requirement or required for eli-
24 gibility for a federal entitlement, which federal requirement specif-
25 ically contemplates actions by cities or counties for compliance.
26 (b) Except as provided by subsection (e), the legislature may not
27 enact, amend, or repeal any law if the anticipated effect of doing
28 so would be to reduce the authority that cities or counties have to
29 raise revenues in the aggregate, as such authority exists on July 1,
30 1993.
31 (¢) Except as provided by subsection (e), the legislature may not
32 enact, amend, or repeal any law if the anticipated effect of doing
33 so would be to reduce the percentage of a state tax shared with
34 cities and counties as an aggregate on July 1, 1993. The provisions
35 of this subsection shall not apply to enhancements enacted after July
36 1, 1993, to state tax sources, during a fiscal emergency declared in
37 a written joint proclamation issued by the president of the senate
38 and the speaker of the house of representatives, or where the leg-
39 islature provides additional state-shared revenues which are antici-
40 pated to be sufficient to replace the anticipated aggregate loss of
41 state-shared revenues resulting from the reduction of the percentage
42  of the state tax shared with cities and counties, which source of
43 replacement revenues shall be subject to the same requirements for

SQ_V-\Q s L“cﬁfl

ATlactl,. o Coy, E-1%-23




O oo ~30 ULk WM+

HB 2193
2

amendment or repeal as provided herein for a state-shared tax source
existing on July 1, 1993.

(d) Laws enacted to require funding of pension benefits existing
on the effective date of this section, criminal laws, election laws,
the general appropriations act, special appropriations acts, laws reau-
thorizing but not expanding then-existing statutory authority, laws
having insignificant fiscal impact, and laws creating, modifying, or
repealing noncriminal infractions, are exempt from the requirements
of this section.

(e) Laws enacted by the legislature which are subject to home
rule by the city or county affected by such laws are exempt from
the requirements of this section.

Sec. 2. This act shall take effect and be in force from and after
its publication in the statute book.
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Session of 1993

House Concurrent Resolution No. 5018
By Committee on Local Government

2-18

A PROPOSITION to amend article 2 of the constitution of the state
of Kansas by adding a new section thereto, requiring an election
prior to the enforcement of certain enactments of the legislature.

Be it resolved by the Legislature of the State of Kansas, two-thirds
of the members elected (or appointed) and qualified to the House
of Representatives and two-thirds of the members elected (or ap-
pointed) and qualified to the Senate concurring therein:

Section 1. The following proposition to amend the constitution
of the state of Kansas shall be submitted to the qualified electors of
the state for their approval or rejection: Article 2 of the constitution
of the state of Kansas is hereby amended by adding a new section
to read as follows:

“§ 31. Laws requiring local governmental units to spend
funds or limiting their ability to raise revenue or receive state
tax revenue. (a) Any law or rule and regulation requiring the
use of a local governmental unit’s personnel, facilities or equip-
ment or requiring the expenditure of a local governmental unit’s
‘funds to provide a new service, program or which imposes any
direct service or cost obligation upon a local governmental unit
under penalty of civil or criminal sanction shall be binding
upon such local governmental unit only if the state legislature
provides, by appropriation, reimbursement for any such cost
as certified by such local governmental unit, and unless the
state legislature provides, by appropriation, reimbursement in
each successive year for any such cost as certified by such local
governmental - unit.

(b) A law or rule and regulation granting or increasing ex-
emptions from, or otherwise limiting, local property taxation
shall be binding upon a local governmental unit only if the
state legislature, at the same session in which the law is enacted
and in each successive year thereafter, provides, by appropri-
ation, for payment by the state to each local governmental unit
for any loss of taxes resulting from such exemption or limit as
certified by such local governmental unit.

(¢) Any funds appropriated by the state as provided in sub-
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section (a) or (b) shall be in addition to, and shall not supplant,
any other state financial assistance for local governmental units
in existence on July 1, 1993. Local governmental units also
shall receive any additional state financial assistance as may be
generated by any expansion of the state tax base, using the
formulas in place on July 1, 1993.

(d) Subject to the other provisions in this section, failure
by the legislature to appropriate sufficient funds to fully re-
imburse a local governmental unit as provided for in subsection
(a) or (b) shall authorize such local governmental unit not to
comply with such unfunded mandate or mandates until such
time as full state reimbursement is received.

(e) The legislature may enact exemptions from the provi-
sions of this section if such legislation is approved by not less
than two-thirds of the members elected (or appointed) and
qualified to the house of representatives and two-thirds of the
members elected (or appointed) and qualified to the senate.

(f) For the purpose of this section:

(1) “Local governmental unit” means any city or county or
any instrumentality thereof.

(2) “Civil or criminal sanction” includes, but is not limited
to, ouster, mandamus, civil fines, criminal fines and
imprisonment.”

Sec. 2. The following statement shall be printed on the ballot
with the amendment as a whole:

“Explanatory statement. The proposed amendment would re-
quire the legislature to provide funding to cities and counties
whenever a law or rule and regulation requires or results in
the expenditure of money by cities or counties. The proposed
amendment would require continued funding or reimburse-
ment for the costs incurred by cities and counties in providing
services or programs mandated by the state. If sufficient fund-
ing is not provided by the legislature to pay the costs incurred
by cities and counties in providing services or programs man-
dated by the state, cities and counties would not be required
to comply with such mandate. The proposed amendment au-
thorizes exemptions from the provisions of the section upon a
two-thirds vote of the members of the house of representatives
and a two-thirds vote of the members of the senate.

“A vote for this proposition would limit the legislature’s abil-
ity to enact laws which would cause a city or county to spend
money or raise revenue unless certain conditions are met.

“A vote against this proposition would continue the legisla-
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ture’s power to enact laws affecting cities and counties.”

Sec. 3. This resolution, if approved by two-thirds of the members
elected (or appointed) and qualified to the House of Representatives
and two-thirds of the members elected (or appointed) and qualified
to the Senate, shall be entered on the journals, together with the
yeas and nays. The secretary of state shall cause this resolution to
be published as provided by law and shall cause the proposed amend-
ment to be submitted to the electors of the state at the general
election in the year 1994 unless a special election is called at a
sooner date by concurrent resolution of the legislature, in which
case it shall be submitted to the electors of the state at the special
election.



August 18, 1993

PRESENTATION ON MANDATES
TO THE

SENATE LOCAL GOVERNMENT COMMITTEE

Murray L. Nolte
County Commissioner, Johnson County Board of County Commissioners
President, Kansas Association of Counties

Chairman Parkinson and Members of the Committee:

I am Murray Nolte, a member of the Johnson County Board of County Commissioners
and President of the Kansas Association of Counties. | would like to specifically address
three mandates which have impacted our taxpayers in Johnson County.

Reappraisal -- The first mandate is reappraisal. Although we may disagree with
specific parts of reappraisal, | think that we can all agree that it was necessary. The
study shows that the annual cost to the County of reappraisal in 1992 was $1.9 million.
However, revenue received from the State did not even cover 15 percent of Johnson
County's costs. Expenditures related to reappraisal are exclusive of appraisal costs which
occurred before reappraisal and continue today. The reappraisal costs equate to 7/10ths
of one mill in property taxes and are more than the combined budgets of the County
Clerk, County Treasurer and Register of Deeds.

District Courts -- A second mandate that impacts our County substantially is the

District Court. In the study you will see that this cost was $1.9 million in 1992. The share
of the docket fees received by the County only covers 15 percent of the cost of

operations. The State, however, receives enough in docket fees and fines to cover the
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County's $1.9 million cost of providing all non-salary expenses. The impact of the $1.9
million cost to the County taxpayer equates to more than 7/10ths of one mill in property
taxes.

Americans with Disabilities Act --The last mandate that needs mentioning is the

Americans with Disabilities Act. Although the Act began as a Federal effort, it has
subsequently been embraced by the State of Kansas. The KAC study shows that
Johnson County's 1992 cost of the ADA was $35,000. However, this was only the first
year of a three year program to make facilities in the County accessible to those with
disabilities. The full three-year cost to the County of the Americans with Disabilities Act
will actually be $1.1 million.

Conclusion -- These are just three of the mandates analyzed by the KAC study.
There are many more which affect counties such as Mental Health Reform, requirements
of the Clean Water Act, and the skyrocketing cost of prisoner care. | hope that you will
carefully study the report on mandates prepared by the Kansas Association of Counties
(KAC). Mandates have always been difficult to quantify, but their impact has been readily
felt by counties. The report presented by KAC does an excellent job of measuring the
impact of a number of mandates to help us better understand what county commissions

have been wrestling with each year as they prepare their budgets.



Comments To Senate Local Government Committee

Aug. 18, 1993

by John Divine:

A.

Commissioner City of Salina

Revenue losses

1. Reclassification

a.

b.

cC.

Assessed valuation for Salina dropped 1% this last year.

The 1992 classification amendment decreased it by 7%.

Only good growth in Salina (6%) kept us from losing more
than 22,000 in revenues by maintaining our current mill levy.

2. Restrictions

a.

Tax lid - Continues to be a problem for many tax districts.

i. 1994 Saline County Budget - tax lid mill not let them
respond to jail costs and flooding damage.

ii. Tax lid flies in the face of home rule.

ili. "Iron clad" tax lid will hamper local governments ability
meet state and federal mandates as well as local citizen
service request.

. Income and earnings taxes - local governments prohibited

from using them. Asking for statutory authority.

i. Many governments have used the full authority available
under the local sales tax option.

ii. Many citizens find the property tax so objectionable, I
believe they would rather see a local income or earnings
tax.

iii. An income or earnings tax can provide the significant
sums of money needed to meet mandates.

. Uncontrolled Costs - Workers Compensation, Health

Insurance, etc.

i. Average annual increases of 20-25% are playing havoc
with local government budgets.

ii. Ask the state to continue working on bringing reason to
W.C. law. We have all been made aware of recent
abuses. Action is needed.

iii. Cannot wait on federal action on health insurance, while
the federal government is fiddling, local government and
local businesses are burning from the searing costs of
health insurance.

3. Effect of increasing federal/state mandates last 6 years

a.

Salina experience with mandates

i. Water - $7.8 million - 47% increase

ii. Sewer - $23 million cost - 125% rate increase

iii. Solid Waste - Estimate $2-3 million - 150% rate increase
iv. Minimum wage - $150,000 year change

v. ADA - $300,000 estimate

. Revenue Shrinkage - 1989 Reclassification

i. Change in motor vehicle tax $250,000 year loss

ii. 1992 Classification $22,000 year

ili. Federal revenue sharing $450,000 year

Local citizens have expectations of their government also.

i. The squeeze from unfunded mandates and revenue losses
make it difficult to meet their priorities.

ii. Local officials are elected to meet local concerns.

ili. Increasingly we are the change agents for state and
federal policies.

iv. We can and will carry out those responsibilities, but
with the responsibility - give us the authority and
flexibility we need to carry out those responsibilities.
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August 18, 1993

TO: Senator Mark Parkinson
Chairman
Senate Local Government Committee

I am Mary Bolton, Chairman of Rice County Commission, and I appreciate
the opportunity to appear before you today.

Mandates have been defined, discussed, analyzed and initiated - - -

and this hearing today is a continuation of all of those processes.

I Sdosnel perceive mandates as, ‘pensenal directives sent to harass
Commissioners and other local government officials, but a mandate does
mean to me being a partner with the state or federal government in
levying property tax to fund a certain program, without being an equal
partner in the decision to fund or administer that particular function.

Rice County is a small rural county, with a declining population of

10,600 residents. Since the 1990 census figures are available we are
also defined as losing per capita income and our school districts now
qualify for a number of federal aid programs not previously available

or needed. Obviously this also translates into declining valuation of
real estate for personal residences. Our county is also experiencing a
continuing downward trend in our oil and gas valuation. Our 1993 total

valuation of $71,000,000 is now 33% less than it was ten years ago.

Since all of you constantly analyze these kinds of trends and tax
dollars, you know that we struggle to provide vital local services
which continually cost more. We have for years used the 1% local
option sales tax to provide a level of financing for roads and bridges
we deemed absolutely necessary to maintain the economy of our county
and of course with the weather conditions we have experienced this
vear, it 1s not enough.

With this background information, it is easy to realize the impact of
all the mandates we are dealing with right now, most notable of which

is the EPA standards for solid waste disposals. The dollars we have
dedicated for this project in 1994 equals three mills of property tax
and that will not meet the entire cost.
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Page Two

Of significant importance in the near future will be the fallout from

the new sentencing guidelines. We can expect an increase in the
numbers of inmates in our local jails and their sentences will be
longer than in the past. As a part of that overall increase in

expenses will be the potential for health care for those inmates which
could be a major budget demand, ranging from minor dental care to a
heart transplant. Counties could be exact duplicates of the uninsured
persons who have no health insurance to meet health care needs.

Educational requirements are continuing to escalate for EMT’'s, law
enforcement personnel, emergency preparedness staff and drivers license
renewal staff. Costs for one day of out-of-town training can range
from $150.00 to $300.00. Multiply that a number of times and it soon
equals one mill of property tax dollars.

An accurate cost study must be done before debate commences for any new
programs or before new requirements are set forth.

I would ask for your thoughtful consideration of our request. Thank
vou for your attention.

We truly want to be PARTNERS for better more cost-efficient government.

%;;z?rely

Mary Bolton, Chairman
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My name is Jerry J. Fear. I am the city administrator of Oberlin, Kansas, a 3rd
Class City of 2,200 persons in Northwestern Kansas.

First, I would like to go on record to thank the Kansas State Senate for your
support during the last session for exempting state mandates from the Tax Lid Law. I

feel that perhaps we are carrying coals to Newcastle here today. We really do appreciate
your invitation and concern. :

Our assessed valuation is just over $5,300,000. Every mil of property tax therefor
produces $5,300 in revenue. We have just estimated our expected cost for testing under
the Phase II/V Monitoring requirements of the Safe Drinking Water Act. We expect the
cost to be at least $10,000 per year. And for what purpose?

There are no established standards for these new substances, and no scientific
proof that they are harmful at the levels being tested for. And what would we do if they
are present. We have no possibility of removing them without spending millions and
millions of dollars, which our citizens would never approve.

Of course, it won't be a mil levy that pays for this. Because of the tax lid law, it
will be an increase in water rates. I would point out that one of the fundamental strategies
of the conservation movement is that raising the cost of a resource, reduces the use
thereof. Double the price of gasoline and we'll only use half as much. Double the price of
drinking water and we'll stop watering our yards. :

This mandate happens to be a federal one, requiring the state to administer it. And
I know that the Legislature feels that such federal mandates have caused a large part in the
budget difficulties of the state, which they no doubt have. It should not be difficult for
members of the Legislature to understand how their actions impact local budgets. But
stuff happens.

My favorite example is the action of the Legislature three sessions ago to include
cities of the 2nd and 3rd classes under the provisions of the Animal Breeders Act. Since
this action came out of a Senate/House Ways and Means Committee, we presume that the
purpose was to raise revenue for the inspection division of the Department of Agriculture.

Complying with this regulation, which has absolutely nothing to do with the animal
control programs of cities, would have cost our community a minimum of $10,000,
probably more. Again, that is close to two mils. And in this case, the cost would have to
come from the general fund. Under the current tax lid law, we could not have raised the
mil levy to pay for it, without voter approval. Our citizens would not consider this a
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priority and approve spending their money for this purpose. Compliance would, therefor
have come at the expense of some other locally defined priority.

There are 626 cities that were affected. If all had similar costs, over six million
dollars of local revenue would have been taken away from other priorities, and to what
end? At the last accounting, only about 10% of these cities had licensed a pound. At
$200 per license, that generated about $12,000 in revenue, which would not cover the
travel cost to perform the two inspections per year required.

Again, T have to give the Senate credit for trying to correct this farce in the next
session, but the House wouldn't bring it to a vote, so it is still on the books. Thank
goodness 90% of the cities have found some way to circumvent it.

I could go on listing dozens of mandates that have been imposed by Congress, the
Legislature and administrative agencies at the federal and state levels, and show how they
impact small communities. But, as I said before, I know you understand.

There is a major difference between us. You have the legal power and authority to
raise revenue to pay for federal mandates, if you have the political will to do so. You also
have the legal power and authority to fully fund state mandated goals and priorities, if you
have the political courage to do so.

You have taken from local units of government the authority to raise revenue
through the tax lid law, while at the same time, requiring local governments to expend
increasing amounts of these fixed revenues for priorities that you have neither the will or
courage to pay for directly.

Having the ability to mandate, is like having a credit card. It encourages impulse
buying. Decisions are often made on the basis of what's nice, not what's necessary. '
Idealistic impulses can escape the test of practicality and affordability. The real costs of
compliance can be fragmented and buried from public view.

Unfunded mandates are, in reality, a tax on local governments.
And with the tax lid law, you are squeezing the life out of local government.

The issue of unfunded mandates is probably the most important single issue facing
local governments. There is resistance building throughout the country. October 4, is
National Mandate Day. Local governments are becoming increasingly vocal in informing
the public about the costs of mandates. Voters are becoming more aware of the local tax
impact of mandates.

I am here today to ask that you consider local government relief, by supporting
House Concurrent Resolution No. 5018 and eventual tax lid exemptions for unfunded
state mandates.
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The idea of state government taking on the issue of unfunded
mandates is not new or untested. There are at least 14 states that
have some sort of mandate reimbursement program. In some states,
the provisions are statutory. In others, they are part of the
constitution. We believe that because of the gravity of the issue,
the mandate provisions need to be incorporated into the
constitution.

This proposal is experience based. As part of a general research
project that KAC has conducted on the issue of mandates, we
surveyed those states that already have either legislation or a
constitutional amendment on the books. We then asked them what
worked and what didn’t. Based on those answers, we tried to
fashion an approach that accomplished two goals: 1) Provided cities
and counties protection from unfunded mandates and, 2) Provided the
legislature with the necessary "safety valve" protection to deal
with emergencies or unforeseen circumstances. This amendment
clearly does both. And, it does so without the necessity and cost
of a new state bureaucracy to oversee the process. Be mindful too
that this amendment would not have any impact on mandates that are
already in place. It only affects those actions which would take
place after this amendment is added to the constitution.

In the past, the legislature has usually approached the issue of
unfunded mandates by exempting that activity out from under the tax
lid. Prime examples are the exemptions for payment of out-district
tuition costs and costs relating to the detention of juveniles.
These exemptions do allow us the ability to raise taxes to pay for
these costs. The local tax lid bill that passed the senate this
year but failed to win final approval did provide an additional tax
lid exemption for the costs of compliance with state and federal
mandates. That misses the basic point though. That is, when the
state or federal government wants to do something, they should have
the political wherewithal to also figure out how to either raise
revenue or cut other spending to pay for it.

Chris McKenzie, executive director of the League, will explain the
actual working mechanics of the amendment in his testimony. I
would like to close by emphasizing the fact that in requesting this
constitutional amendment, neither KAC or the League intend it to be
punitive. We view it as a very positive way of reestablishing an
equitable state and local partnership.

Thank you.
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ISSUE:

State Mandates to Local Governments

Of all the issues that engage local gov-
ernment officials and state legislators, none
are more contentious than state mandates.
Mandates go to the heart of what governing
is all about—autonomy and money.
Local officials recognize the need
for the policies that ensure basic and
equal protection for all citizens of
the state, and are willing to enter into
a partnership with the state to im-
plement those policies. In return,
they generally ask for two things.
The first is the ability to implement
the policy consistent with local needs
and conditions, and the second is
either financial assistance from the
state or local fiscal flexibility to fund
the requirement themselves.

The decreasing financial assistance
from states to localities combined
with the increasing number of restrictions
on sources or rates of local revenue plac-
es additional burdens on already fiscally
stressed local governments. Unfunded
mandates have also strained the inter-
governmental relationship, making inno-
vative partnership approaches to providing
services and paying for them simulta-
neously more necessary and more difficult.

Two traditional approaches to unfunded
mandates have been fiscal noting (the pro-
cedure by which mandate costs are estimat-
ed prior to the enactment of the mandate)
and state reimbursement for the cost of im-
plementing a new mandate. National stud-
ies sponsored by the National League of
Cities (NLC) and a growing number of
state league studies challenge the assump-
tion that fiscal notes inform mandate deci-
sions and that reimbursement require-
ments constitute solutions for unfunded
mandates. Understanding why neither of
those statements are accurate has tremen-

by
Janet M. Kelly

dous ramifications for local governments
struggling with the mandate problem.

Moreover, recent reports from NLC and
the state leagues offer new answers to ques-

“Cities throughout the nation
have been forced to find
additional revenues
to fund these
federal and state requirements,
during a time when
revenues are declining.”

tions like “what exactly is a mandate?’
and “what are the impacts of unfunded
mandates on localities?” The answers
transcend simple conventional wisdom
and have implications for action. This arti-
cle will describe what is known about
mandates and review those implications.

What Is a Mandate, Anyway?

The way each state chooses to answer this
question determines its range of available
alternatives. For that reason, the most ex-
pansive and complete definition of man-
dates is always preferable. The two criteria
used in states today are based on either
cost or penalty. Cost-based definitions
begin with some variation of the theme
“any state statute or rule requiring a lo-
cal expenditure of funds or restricting
local revenue rates or bases....” Most states
employ a cost-based definition like that
offered in a 1978 US Advisory Commis-
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Bill Souder, Mayor
Hurst, Texas.

sion on Intergovernmental Relations
(ACIR) report on state mandates, largely
because the report was the only reference
available to the states in their early at-
tempts at mandate legislation. The report
defined a mandate as any “state
constitutional, statutory, or ad-
ministrative regulation that ei-
ther limits or places additional
expenditure requirements -on
local governments.”!

The problem with a cost-based
definition is that it necessarily
reduces important arguments
about mandates to money.
When the definition is cost-
based, discussions will center
on whether or not the mandate
has a cost and what that cost
will be. This is especially trou-
blesome as many mandates require local-
ities to use their existing resources dif-
ferently or more intensively. When, for
example, local employees are required to
make more detailed reports of their ac-
tivity in order to satisfy a state mandate,
it is difficult to argue that the mandate
costs some definable portion of the
worker’s salary. And even if the fiscal
note preparer acknowledges that some cost
will be incurred, it would be almost im-
possible to determine that cost with any
accuracy. Because of the proliferation of
these kinds of mandates, local govern-
ments bear very high cumulative costs but
very low marginal costs. A cost-based def-
inition might not recognize the burden
of these mandates at all.

A better approach is a penalty-based
definition. Rather than ask “will it cost
money?” a penalty-based definition asks
“must I comply?” The latter is much easi-
er to answer decisively than the former.
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In recognition of the limitations of a
cost-based definition of mandates, the
US ACIR offered a penalty-based defi-
pition in its subsequent work on state
mandates published in 1990. A mandate
arises when “statutes, constitutional
provisions, court decisions, or adminis-
trative regulations or orders that demand
action from ‘subordinate’ governments
under pain of civil or criminal sanc-
tions.”? Now the appropriate test for the
mandate is whether the locality can le-
gally resist it.

The ease with which a mandate can be
discerned is an important advantage of

this definition. Some state legislatures
contend that if a law impacts the private
sector as well as local governments, it

cannot be considered a mandate. A pen-
alty-based definition settles that argu-
ment in short order. The only disadvan-
tage is that a definition based on penalty
tends to reveal the volume of existing

MANDATES: KEEPING CITIZENS AWARE
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mandates, some of which are not impor-
tant to the local government. However,
there is a strong argument to be made
that if you aggregate all the “little”
mandates their cost would approach if
not exceed the cost of the few “big”
mandates.

Where Do Mandates Come From?

Most fiscal note and reimbursement
measures apply to mandates enacted by
the state legislatures, but the legislatures
typically are not the source of most man-
dates. That does not diminish the value
of a strong fiscal note or reimbursement
requirement, but it does suggest that it
will have limited effectiveness. The ta-
ble on the pages below demonstrates not
only the variety of ways that mandates
can be imposed, but some of the more
common descriptions applied to state
mandates.

2
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What is Being Mandated?

Many perceive that state mandates are pro-
grammatic. Programmatic mandates estab-
lish a program or establish quantity or
quality standards for a program. They set
standards and goals for local administrators
of state policy or programs. In fact, very
few mandates constitute goals for programs
and service. The vast majority of mandates
set forth the means by which localities are
supposed to achieve state goals. Procedural
mandates are the most vexing to local offi-
cials, probably because they tell localities
not what to do, but how to do it. They are
also among the most difficult mandates to
resist because they are often imposed by an
administrative agency and not subject to
the debate of the political process.

Examples of procedural mandates include
state mandated number, salaries, and work-
ing hours of employees in a particular lo-
cal government office. Local officials

Mandate Type

Active

Restrictive

Traditional

Direct Order

Condition of Aid*

Programmatic

Procedural

- In order to receive a benefit, must ’cbmply :

Set forth how a unit implcmehls-:a:pmgrmn". ‘

* Because conditions of aid may be resisted without penalty,

Meaning

Requires the recipient unit to do
something

Prevents the recipient unit from doing
something '

Not in faw, but custom
(presumed enforceable)

Locality is subject to penalty for
non-compliance

Require provision of a program, it =
quantity or quality : :

————

et —t—s

Example

Mandatory training for local law
enforcement officers. .

State prohibition of imposition - of
a local sales or use tax

Providing free office space for
state agencies

Expansion of benefits for certain

_ local - government -employees

Transportation of public school

children free of charge

' Locally administered food stamp
- program:reqxﬁrement_s

‘Stafﬁng» and training of voting

place workers

they-would not be considered a mandate under a i)enalty-based definition.
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complain about state control of the day to
day administrative operations of local gov-
ernment, claiming that the legislature might
legitimately require the office in question
to meet certain service standards but not
micro-manage its personnel decisions.
About 90% of all mandates are estimated
to be procedural.

Pseudo-Cures for Mandates

A 1992 NLC study® done in conjunction
with the state leagues evaluated the reme-
dies for unfunded state mandates often
recommended by national reports on man-

dates and championed by local government
groups on the presumption of their effec-
tiveness, reimbursement requirements and

fiscal noting. The review of reimbursement
in the states revealed that reimbursement
requirements for mandates are not neces-
sarily cffective. As a group, states with re-

imbursement requirements see as many

o &‘{,, MANDATES: KEEPING CITIZENS AWARE

mandates per legislative session as states
with no mandate legislation at all. The criti-
cal factor in reimbursement effectiveness,
whether statutory or constitutional, is leg-
islative willingness to be bound by it. The
lesson from the 16 states with reimburse-
ment is that when there is a legislative will
to mandate without reimbursement, a way
will ultimately present itself.

States with reimbursement provisions
have discovered that the existence of a re-
imbursement requirement is no guaran-
tee that reimbursement will occur. Rath-
er than rail against a legislature whose
interest clearly is to avoid reimbursement
than to facilitate it, some state leagues and
local government coalitions bargain with
their legislatures on a new mandate. To
avoid sometimes bitter debate over reim-
bursement levels or whether or not reim-
bursement will occur, they negotiate for

alternative funding mechanisms and flexi- °

ble timetables. Sometimes negotiators pre-
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fer to amend an existing mandate rather
than deal with the problems of fully fund-
ing a new mandate. Often it is recognized
that avoiding a public debate has bene-
fits for localities as well as the legislature
not the least of which may be a good-faith
negotiating position for the next mandate.

The 1992 study also found that fiscal not-
ing is not working well in the 25 states
which have the requirement. While it
would seem that a requirement to estimate
mandate cost prior to enactment would
be relatively uniform across states, pecu-
liarities in states’ fiscal note requirements
and poor fiscal note processes result in
quite a bit of variation. Evidence of this
variation includes notes in which the pre-
parer is not named, dollar estimates are
not required, and even the impact of the
mandate is estimated to the wrong level
of government. Fifteen of the 25 states re-
port that the fiscal noting process in their
states has been bypassed at some time.
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Eight states reported that fiscal note re-
quirements are routinely ignored by their
legislatures. The states that have no sys-
tematic approach to mandate cost estima-
tion tend to produce lower quality notes
than those which use some form of sam-
pling. The majorty of states with fiscal
note requirements believe that the pro-
cess results in notes of questionable ac-
curacy at least some of the time. Eleven
of the 25 states reported that cost estimates
were typically inaccurate.

A number of state municipal
leagues, recognizing the defi-

MANDATES: KEEPING CITIZENS AWARE

that might have been applied to other more
pressing and popular uses. There are man-
dates that limit the ways in which locali-
ties raise revenue, putting some potentially
lucrative and relatively pain free taxes off
limits. These revenue exclusions and ex-
emptions have the effect of forcing more
intensive use of the much hated property
tax. One ironic by-product of revenue
exclusion mandates is that the local con-
stituency sometimes appeals to the state
legislator for property tax relief, in effect
asking the cause of the problem for a so-
lution. Irony can turn to outrage when state

o
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records. A copy is defined by statute'in
such a way as to prevent the use of com-
puter records or microfiche, alternatives
far less expensive than the maintenance
of paper copies.

Finally, and most critically, the biggest
“so what” of state mandates is the loss
of responsiveness in local government to-
ward its citizens. Local governments have
consistently been shown to be more re-
sponsive to citizen preferences for tax-
es and services than the state or federal
government. Poll respondents are far more
likely to say that their local govern-

ciencies of current fiscal not-
ing processes have offered to
help by establishing and ad- |
ministering cost estimation
networks, where participating
localities volunteer to provide
a cost estimate for introduced
mandates. These networks

. constitute a new partnership
between states and local gov-
ernments and may help to re-
lieve old feelings of local
powerlessness in the face of
new mandates.

“The elected leaders of America’s

cities and counties wonder where it

will all end. Some members of

Congress agree the problem is serious

and say they, too, are concerned.
Yet the unfunded environmental
mandates keep coming.”

Office of the Mayor
Anchorage, Alaska

So What?

Is this whole issue, as some contend, re-
ally all about money? Well, yes and no.
Money spent on compliance with state
mandates is money that cannot be spent
on local priorities. So cost is a central is-
sue, but it is opportunity cost of the man-
date that chafes—the preclusion of spend-
ing the money on programs or services
valued by the local constituency. If local
priorities were equivalent to state priori-
ties, money spent on compliance with man-
dates would not be contested. In fact, lo-
calities willingly accept administrative
responsibility for programs and services
when there is popular support for them at
the local level. So the mandates issue is
more accurately about different priorities
and the foregone opportunities they create.

However, the fiscal implications are enor-
mous. There is the loss of local tax dollars

legislatures freeze, roll back, or limit the
growth of local property taxes without pro-
viding the local governments with alter-
native revenue sources -or mandate relief.

Another serious and often ignored fiscal
consequence of mandates is that of loss of
flexibility. Since we know that most man-
dates are procedural—telling the locality
not what to do, but how to do it—it should
not come as a surprise that state legisla-
tures or agencies are not the best judge of
how to run the business of local govern-
ment. Some local governments call this
“mandated inefficiency”—the preclusion
by state law or rule from taking the most
efficient path toward the service or pro-
gram goal. Not surprising, the adminis-
trative routines mandated for a city of
500,000 may not be as workable for a
city of 500. Even seemingly innocuous
procedural mandates have their conse-
quences. One state law requires a social
service agency to keep a copy of certain

ment is more responsive to their
needs and is more open to their in-
put than state or federal govern-
ment. Mayors and council persons
1| often point out that they see their
constituents on the street, dine with
them, worship with them, educate
their children with them, and hear
i . .
about problems daily. Governing,
for these elected officials, is about
the ability to respond to constitu-
ent demands or at least to engage
constituents with conflicting goals

in negotiation and compromise.
When mandates preclude the use of
local resources toward the essential func-
tion of government, local government loses
the trust and the confidence of its people.

All that having been said, it is critical to
note that mandates are a necessary part of
intergovernmental relations. State govem-
ments have an obligation to take measures
that equalize localities. No locality should
have the right to pollute the environment,
deny adequate education to children, deny
benefits to eligible residents, deny due pro-
cess and voting rights to citizens, or operate
a justice system that is not in conformance
with other localities in the state. Mandates
are a necessary means by which to achieve
these goals and are both the right and the
obligation of state legislatures. However,
the proliferation of procedural mandates
and mandates restricting local ability to
generate revenue suggests that this neces-
sary and proper activity of state legislatures
is not what is being achieved. That locali-
ties bristle under an ever expanding load of
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rules and requirements whose cost tend to
rise over time is obvious. What is rarely
understood by local officials is that, ac-
cording to some admittedly tentative re-
search, the state legislatures that most close-
ly regulate the day-to-day administrative
activities of local government believe that
they are making localities more efficient.
Again, the implication is a call for better
information about state mandates and a di-
alogue between state and local leaders.

It’s the Policy, Stupid

One of the more startling conclusions from
interviews with state leagues throughout
the nation is that mandate cost neither
drives the legislature’s decision nor the
localities’ response. Local anti-mandate
coalitions seem to choose the mandates
they will resist based on what they per-
ceive as policy shortcomings and argue
the policy embodied in the mandates as
vigorously as the cost. They ask the state
for a compelling reason why the require-
ment is necessary statewide, whether it is
clear that the mandate is the proper policy
response to the problem, and why both
funding and implementation should take
place at the local level. Anecdotal evidence
suggests that state municipal leagues that
choose to contest a mandate on its merits
as well as its cost may be more successful
at stopping unfunded mandates than those
which use only cost as the issue. Putting
a stop to the separation of ends from means,
of the goal of the mandate policy from its
implementation cost, may provide a new
opportunity for dialogue on how poli-
cy responsibility and policy costs may
be shared equitably.

Endnotes

lus Advisory Commission on Inter-
governmental Relations, State Mandating of Local
Expenditures, Commission Report A-67, July
1978, Washington, DC, pp. 6-7.

2yS Advisory Commission on Inter-
governmental Relations, Mandates: Cases in
State-Local Relations, Commission Report M-173,
September 1990, Washington, DC, p. 2.

3Kelly, Janet M., State Mandates: Fis-
cal Notes, Reimbursement, and Anti-Mandate
Strategies, National League of Cities, 1992.
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Cities Keeping Citizens Aware of Federal and State Mandates

In September 1992, NLC asked local government officials to submit descriptions of
methods used by their community to increase citizens’ awareness of the costs and im-
pacts of unfunded mandates. More than 80 responses were received. The respondents
representabroad spectrum oflocal governments across the United States.

The survey forms revealed thatlocal governments are undertaking a variety of activi-
ties to increase citizen awareness of both federal and state mandates. These activities
range fromarticles and programs on local media (radio, television, and newspapers)
to providing information on the cost of unfunded mandates on utility bills.

The charton the following pages provides a summary of the responses received.

“Where does it stop?! We are being ruled,
regulated and mandated into oblivion.”

LarryHall
CityManager
Cleveland,Oklahoma
9~ s
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AN INSTRUMENTALITY OF KANSAS CITIES 112 SW. 7TH TOPEKA, KS 66603-3896 (913) 354-9565 FAX (913) 3544186

TO: Senate Local Government Committee

FROM: Chris McKenzie, Executive Director

DATE: August 18, 1993

RE: Support for House Concurrent Resolution No. 5018
I. INTRODUCTION

| appreciate the opportunity to appear today to discuss the merits of HCR 5018. | believe it is
accurate to say that the question of unfunded state and federal mandates has become the policy issue
of most interest to the city officials of Kansas. While the problem of unfunded federal mandates has
now grown to astronomical proportions, | will share with you information today which demonstrates
the same trend can now be seen in the evolution of state-local relations--a trend which we find
alarming for both cities and counties and the local taxpayers who pay for these services.

In October, 1992 at the League’s Annual Convention in Wichita the following policy statement
was adopted by the League’s Convention of Voting Delegates:

"We oppose the imposition of additional state-mandated functions or activities on local
governments. State-mandated programs without state funding is contrary to the spirit of
constitutional home rule. Any function or activity deemed of sufficient state-wide concern
or priority to justify its required local performance should be fully financed by the state on
a continuing basis."

This policy statement really goes to the heart of the argument against unfunded mandates: i.e.,
absent a compelling policy reason, elected officials at the federal or state levels of government should
not deprive elected officials at the local level of the ability to set local spending priorities. The ability
to set spending priorities is the essence of governmental decisionmaking, and mandates detract from
local elected officials’ ability to do so. Mandates also lead to greater centralization of government
decisionmaking--a trend that has worried political thinkers in this country since at least the time of the
Founders.

We believe HCR 5018 represents a reasonable and sincere effort to respond to the fundamental
question of intergovernmental relations raised by the issue of unfunded mandates described above.
It would not prohibit unfunded mandates, but it would require that a more stringent process be
followed before any new mandates without funding are adopted. In effect it would put in place greater
procedural due process before local taxes or user fees are incrased by state legislators and, in some
cases, unelected administrative appointees of state government.

As mentioned earlier by Commissioner Divine, part of the problem of unfunded mandates is
driven by state restrictions on local revenue options and the now apparent retreat by the state of
Kansas from sharing its sales tax revenues with cities and counties. As you know, state government
prohibits cities and counties from levying certain types of taxes (e.g., income, earnings, motor fuel,
etc.). During the last two sessions the legislature has sent an unmistakable signal to local officials: i.e.,
state resources are tight and the legislature will dedicate what little growth might take place in the so-
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called "demand-transfers"” for revenue sharing and reducing property taxes to other purposes deemed
more important by the state. Cities and counties expect to share in the downturns in state sales tax
receipts. Diverting anticipated growth to other purposes, however, says that state government shouid
grow at the expense of local governments. Moreover, it represents a breach in the covenant with cities
and counties that has existed since the onset of these programs.

. EXAMPLES OF UNFUNDED STATE MANDATES

Since the 1991 legislative session a number of unfunded mandates have been adopted by either
the Kansas legislature or the administrative agencies of state government. Some examples are as
follows:

(1) Animal Sheiter Regulations. The 1991 legislature passed legislation (SB 443) which made
the state's animal shelter licensing regulations applicable to cities of the second and third class. (See
K.S.A. 47-1704). As a result, these cities were faced with upgrading their animal shelter facilities at
considerable cost or closing them. Cities followed both courses of action, resulting in increased local
property taxes in cities that chose to comply and reductions in the control of animals in cities that
chose to not comply. Compliance costs ranged anywhere from $6,000 to $18,000 per city. In many
of these cities that is the equivalent of one or more mills of property taxes. | will leave it to your
imagination what now happens to stray animals in those cities that discontinued their animal shelters.

(2) Infection Control Regulations. In May, 1992 the Kansas Department of Human Resources
notified cities of the need to comply with a federal OSHA regulation concerning bloodborne pathogen
control'. This mandate required cities and counties to vaccinate their employees who came into
contact with human blood at $125 - $150 per vaccination, purchase expensive infection control
supplies and equipment, and develop infection control plans. Both Junction City and Pittsburg
estimate they were required to spend $10,000 to comply with this mandate which came with little, if
any, notice. In fact, no formal regulatory process preceded this mandate, yet local elected officials
were required to levy hundreds of thousands (if not millions) of dollars of property taxes to pay for it.

(3) Victims Rights Amendment. The 1992 legislature submitted to the voters and the voters
approved an amendment to the state constitution guaranteeing victims of crime certain rights in the
judicial process. While the 1993 legislature passed HB 2459 limiting the reach of the amendment in
municipal court to only the most significant offenses either municipal taxpayers or users of municipal
court through a court fee will have to shoulder the cost of implementation of this mandate. The source
of funding for compliance is local property taxes, fines and fees.

(4) Fire Protection. The Kansas Department of Human Resources has advised the city and
county fire departments of the state that it has adopted by reference Regulation 1500 of the National
Fire Protection Association (NFPA)--a private association. NFPA 1500 not only requires the purchase
of certain protective fire gear (Comanche County recently spent $15,000 to replace certain gear to
meet the standard), but it appears to set a standard for civil liability that cities and counties have to
meet or face significant damage awards in court suits. The costs of compliance with this mandate
comes from the property tax and other local revenue sources.

(5) Collection of State Levied Fees. In recent years cities have been mandated to collect
certain fees for state government to avoid increases in state taxes to fund such programs. Today we
are collecting the state water plan fee on the sale of water, the fee in municipal court for the law
enforcement training center, a fee on the sale of municipal water to finance the regulation by the state
of water quality, and a fee on solid waste at the landfiil. While the 1993 legislature enacted HB 2428
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over the Governor’s veto, exempting municipal and state construction and demolition waste from the
solid waste surcharge, cities and counties are required to collect the fee on the balance of the waste.
The purpose of the fee is to finance additional staff in the Department of Health and Environment. The
source of funding for these fees and the administrative costs associated with the collection of them
is the property tax, user fees and other local revenues.

(6) Underground Utlity Damage Prevention Act. This 1993 legislation requires the owners
of underground facilities, including cities and counties which own gas lines, electric lines, and lines
connecting traffic sighals, street lights, and communications facilities (e.g., coaxial cable), to belong
to the state underground facility notification center (at an annual fee) and to mark any underground
facilities which the city owns that may be covered by the act when notification from the center is
received that digging will occur in the area. The city's or county’s membership fee for the notification
center is $10 per 1,000 population, with a minimum fee of $200. Municipalities are charged $.40 per
incoming locate call received in excess of 100 calls per year. Emergency calls on weekends or after
hours are $2.00 each plus $.50 for each additional attempt to notify the municipality. The source of
funding for this expense is the property tax, user fees on excavators, and user fees on utility
consumers.

These are but a few of the growing number of mandates facing municipal governing bodies
every year--and each one costs property taxes, user fees and other revenues to finance. Unfunded
and underfunded state mandates increase the local property tax--increases that can not be avoided
by local governing bodies. In some states the cities and counties call this a problem of the legislature
PASSING THE BUCK, BUT NOT PASSING THE BUCKS.

lll. THE MECHANICS OF THE AMENDMENT

The purpose of HCR 5018 is not to completely prohibit unfunded state mandates. Rather, the
purpose is to require more careful legislative deliberation on any mandate proposal to ensure that
careful consideration is given to the fiscal and policy impact of each proposal. | am going to walk you
through each paragraph of the amendment and explain the basic principles at work and the
implications of each section.

--Paragraph (a). This paragraph contains the major provisions of the amendment. it would
prohibit the enactment of any law or administrative rule/regulation which requires a city of county to
use its personnel, facilities or equipment or requiring the expenditure of a local governmental unit’s
funds to provide a new service or program or which imposes a direct service or cost obligation on a
city or county. This paragraph also defines what a mandate is by saying it is something that a city or
county is required to do under penalty of civil or criminal sanction. In other words, something that
the legislature simply authorizes cities or counties to do would not be included. Further, legislation
which requires something to be done, but for which their is no civil or criminal sanction, would not be
considered a mandate. It includes only those things we are required to do in the strictest sense of the
word. This paragraph also requires reimbursement (not advance funding) for the cost of such
mandates in each year in which the mandate applies. The cost of compliance with the mandate would
be certified to the state by the city or county.

Paragraph (b). This part addresses the subject of lost revenue due to tax exemptions and
restrictions on local taxing authority. It simply would require the state to reimburse cities and counties

for lost property tax authority as a result of property tax exemptions and limitations on their taxing
ability such as property tax lids. In effect, it would require improvements to the Local Ad Valorem Tax
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Reduction Fund (or something equivalent to it) to compensate cities and counties for the loss of tax
base and taxing authority.

Paragraph (c). This paragraph makes it clear that funding provided for new mandates shall not
be in lieu of existing state aide to cities and counties. In other words, it prevents redirecting existing
state aid to finance new mandates. If this is allowed, it will not stem the tide of rising local property
taxes caused by state mandates. The last sentence also provides that the natural growth in state aid
to cities and counties that results from the expansion of the tax base could not be dedicated to paying
the cost of new mandates. Such growth, according to the terms of the amendment, would continue
to be sent to local units to defray the costs of existing programs and mandates.

Paragraph (d). This paragraph recognizes the logical result of nonfunding of any new mandates:
that cities and counties may choose not to comply with such unfunded mandates.

Paragraph (e). This paragraph provides a valuabie release valve for unfunded state mandates
which the legislature deems to be of paramount importance. By a two-thirds vote the legislature could
enact an unfunded mandate. We are well aware that the super majority vote requirement of this
provision would apply to mandates that we support; e.g., the 1993 KPERS bill.

Paragraph (f). This paragraph contains some necessary definitions for "local governmental unit*
and "civil or criminal sanction". Please note that the latter definition includes ouster from office and
mandamus (an order from a court to do something).

IV. CONCLUSION

The League of Kansas Municipalities strongly supports legislative approval of HCR 5018. It would
provide additional, and much needed, procedural safeguards before any new state mandate is
adopted. We understand there will be some significant concerns about its impact, and we look forward
to discussing the issues it raises with you today and in the future. We strongly believe it is an issue
which deserves legislative attention.
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STATE OF KANSAS EXTENDS OSHA STANDARDS
ON BLOODBORNE PATHOGEN
TO LOCAL GOVERNMENTS

The Occupational Safety and Health Administration (OSHA) has adopted final regulations
intended to help protect employees from the risk of occupational exposure to bloodborne pathogens.
Those regulations were printed on December 6, 1991 in Volume 56, No. 235 of the Federal Register.
While OSHA regulations are not directly applicable to local governments, they can be made applicable
by action of the Kansas Department of Human Resources (DHR) and, as explained below, DHR has
so acted. The OSHA regulations require employers to take steps to protect employees at risk of
exposure to the hepatitis B virus, the human immunodeficiency virus (HIV) and other bloodborne
pathogens (disease-causing agents carried in blood and body fluids). Generally, any public safety
or health care employee is "at risk" under the regulations. Among the requirements are: development
of an "exposure control plan*; provision of personal protection equipment; certain record keeping;
training; and the provision of hepatitis B vaccinations to employees who desire them.

DHR has broad authority under K.S.A. 1991 Supp. 44-636 to enter the workplace and inspect
for "the methods of protection from danger to employees and sanitary conditions ... ." While neither
the Kansas statutes nor state administrative regulations make any OSHA standards applicable to local
governments, DHR has taken the position that local governments must adhere to the OSHA
bloodborne pathogen standards. It is the position of DHR that its authority to order employers,
including local governments, to take steps for the safety and protection of employees enables it to
require such compliance. Violations of DHR orders can result in civil penalties.

WHAT MUST LOCAL GOVERNMENTS DO TO IMPLEMENT
THE FEDERAL BLOODBORNE PATHOGEN REGULATIONS?

The OSHA standards contain a numberof requirements intended to minimize exposure by using
a combination of "engineering and work practice controls*, personal protective equipment, training,
medical treatment, vaccinations, signs and labels and other provisions, as summarized below.

1.  Exposure Control Plan

The first step for compliance is to develop a written Exposure Control Plan designed to eliminate
or minimize employee exposure. This plan should (1) identify which employees are at risk of
occupational exposure to bloodborne pathogens, and (2) establish controls to protect those
employees. At-risk employees encompass more than health-care workers, taking in any employee
where exposure might occur on a regular basis. So, in addition to EMS and other health care
employees, cities should consider law enforcement officers, firefighters, lifeguards and handlers of
regulated waste as “at risk" of occupational exposure.



v 'Occupational exposure’ means reasonably anticipated skin, eye, mucous membrane ¢
parenteral contact with blood or other potentially infectious material that result from the performanc.
of a job.

*Potentially infectious material® means all conceivable exposures to various human body fluids,
tissues and organs, and to HIV or hepatitis-infected cells, tissues, cultures or mediums.

2, Information and Training of At Risk Employees

Employers must provide information and training annually to employees at risk of exposure to
bloodborne pathogens. The training or educational program must include making accessible a copy
of the regulatory text of the federal standard and explanation of its contents, general discussion on
bloodborne diseases and their transmission, exposure control plan, engineering and work practice
controls, personal protective equipment, hepatitis B vaccine, response to emergencies involving blood,
how to handle exposure incidents, the post-exposure evaluation and follow-up program. New
employees are to be provided training at the time of their commencing work.

3. Protective Equipment

Employers must provide and require at risk employees to use appropriate personal protective
equipment (i.e. gloves, gowns, masks and mouthpieces). This equipment must be provided at the
employer’'s cost. All cleaning, disposal and repair of the equipment also must be at the employer's
cost.

4, Medical Treatment and Inoculations

Employers must make available to all employees having occupational exposure the hepatitis B
vaccine. The vaccine is to be provided at the employer's expense. Employers must provide follow-up
medical treatment and counseling for employees occupationally exposed to bloodborne pathogens.
Such treatment could include blood testing and monitoring of the employee’s health after exposure.

5. Record Keeping

Employers must establish and maintain a record keeping system which will document
confidential medical records of employees with occupational exposure and records of training provided
to at risk employees. Records must be kept for the duration of employment plus 30 years. Training
records must also be kept for three years from the date of the training.

6. Engineering and Work Practice Controls
Employers must develop and maintain effective systems that enable at risk employees:

. to wash their hands;

. to remove and dispose of or store contaminated equipment; and

. to minimize splashing, spraying and aerosolizing blood and other potentially infectious
materials.

Employers must also develop and maintain effective systems to prevent employees from actions
that increase the risk of occupational exposure. Those systems should address behaviors such as:

. shearing, bending, breaking, recapping or resheathing used needles by hand,

. eating, drinking, smoking or applying cosmetics or lip balm in work areas in which there
is a likelihood of exposure;

. handling contact lenses in work areas with a potential for exposure;

. handling sharp objects at the scene of an accident without protective gloves, etc.; and

. searching the body or effects of arrested persons.

Employers must affix warning labels to containers of regulated waste.



WHEN MUST THE OSHA STANDARDS BE IMPLEMENTED?

The OSHA regulations establish a series of deadlines for private sector employers for the
implementation of the standards, at least two of which have already passed. Although DHR has
decided to apply the OSHA regulations to state and local governments, it has not yet established
deadlines for compliance. The Secretary of DHR, however, urges that local governments implement
programs immediately.

DHR has scheduled the following seminars to provide information to local governments
regarding the bloodborne pathogen standards:

June 18 - Pittsburg - Memorial Auditorium
503 N. Pine
June 19 - Chanute - Lecture Hall in Stoltz Hall
Neosho County Community College
July 7 - Hutchinson - Community College
July 8 - Wichita - 211 Hubbard Hall

Wichita State University

July 14 - Garden City - Academic Lecture Hall
Community College

July 15 - Colby - Room 108, Student Union
Colby Community College

July 16 - Salina - Room 201, Science Hall
Kansas Wesleyan University

July 21 - Topeka - Henderson Learning Center
Room 100, Washburn University

July 28 - Kansas City - Room 2705, Allied Health Bldg.
Kansas City, Kansas Community College

Questions regarding the standards or their implementation can be addressed to Duane Guy,
Safety Program Manager at the Division of Labor Management Relations and Employment Standards,
Kansas Department of Human Resources, 401 Topeka Bivd., Topeka, KS 66603, telephone (913) 296-
4386. To obtain information from OSHA, contact James F. Foster, OSHA U.S. Dept. of Labor, Office

of Public Affairs, Room N-3647, 200 Constitution Avenue N.W., Washington, D.C., telephone (202) 523-
8151.
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EXECUTIVE SUMMARY

Preemption refers to the authority of the Congress
under the supremacy clause of the U.S. Constitution to
enact statutes that displace or replace state and/or local
laws and powers. The Congress’ power to preempt, how-
ever, is limited to the fields of authority delegated to it
(e.g., bankruptcy) by the people of the states through the
U.S. Constitution.

Preemption may entail (1) federal displacement of state
and/or local law so as to prohibit state or local governments
from exercising particular powers (e.g., a prohibition of state
or local regulation of an economic activity deregulated by the
Congress), (2)federal replacement of a state and/or local law
or regulation by a federal law or regulation, or (3) federal
enactment of a requirement that state and/or local govern-
ments comply with a federal standard.

Preemption is sometimes stated explicitly in a federal
statute. Often, however, there is no explicit statement of
preemption; consequently, the federal courts and admin-
istrative agencies infer preemption based on their own
interpretations of congressional intent.

This report finds that:

®  The pace and breadth of federal preemptions
of state and local authority have increased
significantly since the late 1960s. Of the ap-
proximately 439 significant preemption stat-
utes enacted by the Congress since 1789,
more than 53 percent (233) have been en-
acted only since 1969.

8 Many public officials are unaware of the ex-
tent of federal preemption.

®  The state officials surveyed acknowledged
the need for federal preemptions, but ob-
jected to or expressed concern about some of
their features.

® The U.S. Supreme Court has given the Con-
gress broad discretion to exercise its preemp-
tion powers.

8 The federal courts often imply federal
preemption where there is no explicit statu-
tory statement.

®  Some federal preemptions provide substan-
tial latitude to state and local governments in
the means of compliance.

There are three broad categories of federal preemp-
tion statutes—dual sovereignty, partial federal preemp-
tion, and total federal preemption.

Dual Sovereignty. There are three types of dual sovereignty:

(1) State powers not subject 1o preemption—includin g
the power of states to levy taxes and to enter into
nonpolitical interstate compacts;

(2) Direct and positive conflict between state and federal
laws—a state law is valid unless there is a conflict
with a federal law on the same subject (e.g., Civil
Rights Act of 1964); and

(3) Administrative or judicial rulings precluding pre-
emption—for example, the Voting Rights Act of
1965 and its amendments provide for either an
administrative ruling by the U.S. Attorney Gen-
eral‘or a declaratory judgement by the U.S. Dis-
trict Court for the District of Columbia that any
proposed change in the election system of a cov-
ered state or local government will not abridge
the voting rights of citizens protected by the act.

Partial Preemption. Under partial federa) preemption,
the Congress or federal administrative agencics may es-
tablish minimum national standards for a function or ser-
vice and authorize the staltes to exercise primary
regulatory responsibility, provided that state standards are
at least as high and are enforced. Partial preemption per-
mits a state to tailor regulatory programs to meet special
needs and conditions. Partial preemption has become
more commonplace since 1965 and has had a greater im-
pact on federal-state relations than total federal preemp-
tion. There are three types of partial federal preemption:

(1) Standard—a state law supersedes a correspond-
ing federal law if standards are equal to or higher
than the national standards (e.g., Water Quality
Act of 1985 and Clean Water Act of 1977);

(2) Combined—the Occupational Safety and Health
Act of 1970 combines partial federal preemption
with traditional dual sovereignty regulation au-
thority; and

(3) State transfer of regulatory authority—the Whole-
some Meat Act grants the Secretary of Agriculture
authority to transfer responsibility to a state that
has enacted an inspection law consistent with fed-
eral standards.

Total Preemption. Under total preemption, the federal
government assumes complete regulatory authority. Ten
types of total preemption were found:

(1) No need for state and/or local assistance—bank-
ruptcy;
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(2) No state economic regulation allowed —deregula-
tion of the airline and bus industries;

(3) State and local assistance needed —state and local
assistance to the Nuclear Regulatory Commis-
sion in protecting public health and safety in the
event of an accident at a nuclear generating
plant, and state enforcement of the federal ban
on the use of products containing lead in public
water systems;

(4) State activities exception—the National Traffic and
Motor Vehicle Safety Act of 1966 allows a state or
local government to establish safety require-
ments for equipment for its own use;

(5) Limited regulatory turnbacks—several statutes au-
thorize turnback of responsibility to the states
(e.g., Hazardous and Solid Waste Act Amendments
of 1984 and Atomic Energy Act of 1 946);

(6) Federal mandating of state law enactment—the
Equal Employment Opportunity Act of 1972 and
similar acts mandate that states comply with fed-
eral laws by enacting state laws under threat of
civil or criminal penalties;

(7) Federal promotion of interstate compacts—the
Low-Level Radioactive Waste Policy Act of 1980
encourages formation of compacts to provide for
availability of disposal capacity;

(8) Gubernatorial petition for preemption removal —the
governor of New York may petition the Secretary
of Transportation for removal of a limitation on
the collection of bridge tolls on Staten Island;

(9) State veto of a federal administrative decision—a
governor or state legislature may veto a site se-
lected by the Secretary of Energy to construct a
high-level radioactive waste facility (the Con-
gress may override the veto); '

(10) Contingent total preemption—the Voting Rights Act
of 1965 and its amendments contain provisions
thatare not applied to a state or local government
unless certain conditions are met.

To assess the impact of federal preemption and per-
ceptions regarding the desirability of various approaches,
ACIR surveyed state elected officials, agency heads, and
the 26 state ACIRs. There was a consensus that there is
too much federal preemption and that the Congress dele-
gates too much authority to federal administrators. Nev-
ertheless, many respondents acknowledge the need for
federal preemption under certain circumstances.

In general, state officials rated highly (1) standard par-
tial preemption, (2) a federal statutory provision stipulating
that a state law is valid unless there is a direct and positive
conflict with a federal law, and (3) congressional permission
for states to act where no federal standard is in effect.

Federal preemption, according to state officials, does
not often solve problems in their states originating in
other states. Furthermore, preemption often prevents
states from pursuing policies they prefer. The suggestion
for a code of restrictions in each federal preemption stat-
ute received strong positive ratings. In addition, there was

iv U.S. Advisory Commission on Intergovernmental Relations

nearly unanimous agreement that each preemption stat-
ute should contain a sunset provision.

ACIR also included five questions about federal
preemption in its 1992 national public opinion poll.

75 percent of the respondents favored federal
preemption of the listing of health risks on the
labels of food products.

50 percent of the respondents favored federal regu-
lation of interstate banking.

37 percent of the public favored federal regulation
of companies that sell life, fire, property, casual-
ty, and automobile insurance.

20 percent of the respondents favored federal regu-
lation of the location and building of low-income
housing in local communities.

The report also examines factors that seem to be
encouraging the rise of preemption, including: (1) the
general trend of increased federal regulation; (2) the loos-
ening of constitutional restraints on congressional power;
(3) the Congress’ constitutional obligations to protect
rights nationwide; (4) the reduced fiscal capability of the
federal government, resulting in a turn to regulation to
accomplish objectives; (5) the opening of new fields of
federal regulation in recent decades; (6) the proliferation of
interest groups in Washington; (7) public concern about
America’s compctitive position in the world economy; (8)
small-state concerns about the adverse impacts of big-state
regulation; (9) bipartisan support for preemptions of differ-
ent types; and (10) the popularity of many preemplions, such
as health, safety, and environmental protection.

The report concludes by examining salient issues of
preemption, including; (1) the large scope of preemption
today; (2) the clarity of statutory preemption language; (3)
preemption by evolution through administrative and judi-
cial interpretation; (4) congressional delegation of
preemption authority to administrative agencies; (5) set-
ting minimum versus maximum federal standards; (6) flex-
ibility for state and local governments; (7) the extent to
which the diverse forms of preemption are well matched
to particular issues; (8) the lack of evaluation of preemp-
tion statutes; (9) the question of whether preemplions
should be subject to sunset rules; and (10) the balance be-
tween the supremacy clause and the Tenth Amendment.

ACIR has recommended limitations on federal
preemption. In 1984, in Regulatory Federalism: Policy, Pro-
cess, Impact and Reform, the Commission issued five prin-
ciples to guide the Congress in the exercise of those
powers. In 1987, in “Federal Preemption of State and
Local Authority” (Intergovernmental Perspective, Winter
1988), the Commission found that “federal preemption,
while a necessary feature in the design of a federal system,
ought to be minimized and used only as necessary to secure
the effective implementation of national policy adopted pur-
suant to the Constitution.” The Commission also found that
“preemption is properly a legislative decision, within appro-
priate constitutional constraints, and ought not to be exer-
cised by administrative or judicial officers without prior
legislative authorization and direction.” With this report, the
Commission realfirms its earlier recommendations (see
Findings and Recommendations, page 1).
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Figure 1
Number of Federal Preemption Statutes Enacted Per Decade: 1790-1991
(by date of enactment and purpose)
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* The 1990-1991 rate was multiplied by 5 to estimate how many preemptions might be enacted during 1990-1999.
Source: Appendix A, p. 45.
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RELATIVE RESPONSIBILITIES
OF U.S. GOVERNMENTS
(Percent of Total)

Employees: 1986

Revenues (Proxy for
Level of Raised Services
Government (1989) Provided)
Federal 67% 18%
State 20% 24%
Local 13% 58%
TOTAL 100% 100%
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Executive Summary

The 1960s and 1970s inaugurated a new era of regula-
tory federalism. A decade ago, the U.S. Advisory Commis-
sion on Intergovernmental Relations (ACIR) issued a
report—Regulatory Federalism: Policy, Process, Impact and
Reform —showing that mandates and regulations had be-
gun to rival grants and subsidies as federal tools for in-
fluencing the behavior of state and local governments. In
less than two decades, the Congress enacted dozens of
statutes that utilized the new regulatory techniques.

Many of the new requirements addressed long-
standing social problems. Most also enjoyed broad sup-
port from the general public and from state and local
officials. As the number of requirements proliferated,
however, questions began to be raised about the appro-
priateness, costs, complexity, effectiveness, and efficiency
of intergovernmental regulations.

By 1981, efforts were under way in all three branches
of the federal government to address the problems posed
by regulation. For example, in National League of Cities v.
Usery, the Supreme Court signaled a willingness to restore
the Tenth Amendment as a check on federal actions. The
Congress enacted the Paperwork Reduction Act, the Regu-
latory Flexibility Act, and the State and Local Cost Estimate
Act. President Ronald Reagan established a Task Force on
Regulatory Relief and issued three executive orders de-
signed to institutionalize presidential control over the reg-
ulatory process, to restrain the issuance of costly
mandates, and to require that agencies consider the feder-
alism implications of their regulatory actions.

How did the mechanisms work? Overall, early opti-
mistic evaluations were premature. By 1990, as shown in
this report — Federal Regulation of State and Local Govern-
ments: The Mixed Record of the 1980s— the regulatory reform
initiatives of the 1980s had failed to reduce existing require-
ments or restrict new regulations significantly.

ACIR’s basic findings include the following:

Administrative rules and regulations affecting state and lo-
cal governments continued 1o increase dunng the 1980s. An ef-
fort was made to secure regulatory relief through
administrative reforms, and there were some successes.
Nevertheless, analyzing data on federal regulatory activity
for 18 of the 36 mandates included in its earlier Regulatory
Federalism report, ACIR found that overall regulation con-
tinued to rise. Some of the most marked increases came in
the Clean Air Act, Fair Labor Standards Act, and Occupational
Safety and Health Act. Clear reductions in regulation seem to
have been achieved in only 5 of the 18 programs examined.

Weaknesses in the design and implementation of Execu-
tive Order 12612 on Federalism have prevented the federalism
assessment process from achieving its potential. The order,
enacted in 1987, outlines principles and procedures de-
signed to guide executive branch decisionmaking on issues
that have federalism implications. The process has not
been fully or consistently implemented, and it has not pro-
duced the intended changes.

The Congress continued to enact regulations. Between
1981 and 1990, the Congress enacted 27 statutes that im-

posed new regulations on states and localities or significantly
expanded programs. (The record for the 1970s was 22 such
statutes.) Some regulations were costly (e.g., Safe Drinking
Water Act Amendments of 1986 and Asbestos Hazard Emer-
gency Response Act of 1986). Other mandates have been
noted more for their intrusiveness than for their expense
(e.g., requiring states to allow longer and heavier trucks on
their highways and to raise the minimum drinking age).

Although several regulatory relief measures were en-
acted in the 1980s, these deregulation initiatives were
more than counterbalanced by new requirements. The
Congress also attached new conditions to existing grant
programs, particularly Medicaid, Aid to Families with De-
pendent Children, and local government costs for federal
water projects.

The federal government has little systematic data con-
cerning the cumulative financial costs of the regulations it im-
poses on state and local governments. Since 1983, the best
available information has been the Congressional Budget
Office (CBO) estimates of the intergovernmental {iscal
effects of proposed federal legislation. These estimates
are approximate and generally conservative due to the in-
herent difficulties in estimating mandates and to flaws in
the statute. Basically, new regulations enacted between
1983 and 1990 imposed cumulative, estimated costs of be-
tween $8.9 and $12.7 billion on states and localities, de-
pending on the definition of mandates that is used.

By virtue of the Supreme Court s opinion in Garcia v. San
Antonio Metropolitan Transit Authority, reversing Nation-
al League of Cities v. Usery, states are virtually powerless to
challenge federal action in the courts on Tenth Amendment
grounds. Cases following Garcia raised further questions
about the relationship between the federal government
and the state and local governments. Federal courts also
became involved regularly in telling states and local gov-
ernments what they must do, not just what they must not
do. For example, courts have been active especially in
overseeing state and local management of public institu-
tions, such as prisons and mental hospitals.

Despite the mixed record of the federal courts in deal-
ing with federalism issues, the State and Local Legal Center
has developed an impressive win-loss record in presenting
the legal arguments of state and local governments before
the Supreme Court.

The Commission recommends that; (1) the federal
government institute a moratorium on mandates for at
least two years and conduct a review of mandating to re-
store balance, partnership, and state and local self-gov-
ernment in the federal system; (2) the Supreme Court
reexamine the constitutionality of mandating as a princi-
ple; (3) those responsible for administering and utilizing
the congressional fiscal notes process, the Paperwork Re-
duction Act, the Regulatory Flexbility Act, and the Federalism
Executive Order redouble their efforts to take fullest advan-
tage of these mechanisms, and that state and local govern-
ments identify and press for consideration of significant
state-local effects in pending legislation and regulations.
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Totat Bills 114

Mandate Rellef Bills 2

Mandates 91 I

1993 Hall of the States Mandate Monitor

Shaded areas lndicate recent chenges or additions 1o the Monltor.

Brief Title

Explanation & Programs Affected

prosecution.

standard would immediately receive, without imittion on thelr uses,
any Runds then currently being withheld under this provision of law.
For any state that continuss 1o fall 10 pass the required stendard,
Ands wouid be returned after being withheld for 3 years. In such
cases, however, funds would be designaeted exciusively for drunk
drfving programe se approved by the Secretary of Traneportation
for uses inciuding prevention, sducation, enforcement and

HR 1083 | Gallegly 39

To bn federal financial assistance o localities whoee officials 2/24/%3 Government Operations
refuse 10 cooperate in the arrest and deportation of an allen uniawfully
present in the United States.

n o o , ..

[Federal Mandate Rellef

No state or local government shall be required to comply with
Act of 1983 federal requirements uniess all funds necessary 10 pay the direct costs
are provided by the federal government. This shall apply only to
requirements which take effect on or after the date of the enactment
of this legisiation.

1/583 Government Operations

No stete or local government shall be obliged o take any sction 1583 Government Operations
required by federsl law uniess such expenses are funded by the
federal government. This shall apply only 10 requirements which
tuke offect on or afier the date of the enactment of this

MR 410 |Sump 18

intergovernmental States and local goverrwnents shall be reimbursed for any additfonel 14383 1. Government Operations
Mandate Rellel direct costs of complying with mandetes likely 10 cost all stete 2

Act of 1063 and jocal governments more than $25 milion in any flecal yeer, 8
The provisions for reimbursement can be waived with /3 vote
in both houses.

7

To amend Tite 23, U.S. Code, 1o repeal s penalty for noncompliance 2359 Public Works & Transportation
by states with a program requiring the use of safety belts
and motorcycle heimets.

118

Repeals ban on judicial review for agency compiiance with the 2543 Judiciery
Regulatory Flexibility Act .

&~//

Reform Act regulations.

The Mandate and Addresses the resorting of federai-state responsibilites;
Community Assistance |strengthens cost setimation requirements for legisiation and

V1693 1. Government Operations

:
LI

To require the Congreesional Budget Offfice 10 prepare sstimates of the | /1683 Rules
coet incurred by state and local governments in carrying out or

For further Information contact Christine Wnuk, National Conference of State Legisiaturss, 444 No. Capitol St, NW, Washington, D.C. 20001 (202) 624-8006 page 15



Touel Bills
Mandate Relie! DiMts

114

Mandates

o1 |

Numbsr Sponeor Spon

1993 Hall of the States Mandate Monitor

Brief Tite

Shaded aress indicate recent changee or additions 1o the Monitor.

Explanstion & Programs Affected

el

complying with new legisiation; to amend the Rules of the House of
Representatives to require the inciusion of such sstimates in
commitiee reports on bifls snd joint resolutions; 10 amend the Mules of
the House of Representatives (o ensure that federal lawe requiring
activities by such governments shalf not apply uniess sl smounts
necessary 1o pay the direct costs of the activities are provided by

the federsl

§

18

govermment.
Amends the Congressional Budget Act of 1974 to expend the
requirement thet legisietion be accompanied by coet
sstimates of Its impect on stete and local governments.

1883 Mdes

MR 1088

]

10

To require anelysis and sstimates of the likely impect of federal
tegislation and regudations upon the private sector and siate and
tocal governments. (Same se 8 81)

22443 1. Government Operations
2 RAules

HR 1208

|

103

Flscal Accountability
and impect Reform Act

Requires the Congressionsl Budget Office 1o conduct sn impect
assesament on legisiation thet is reported out of commities for sction
on the House floor. This legisiation would aiso require agencies

prior 10 the implementation of any rule or any other mejor federal

action sfecting the economy o perform an sssessment of the
economic impect of the proposed rule or action and seek public
comment on the sssssement. Requires that whenever there is more than
one option, an agency must adopt the option with the lesst adverse
economic impeact or provide a statement of ressons why the agency’s
faflure to do so is coneistent with the purposes of the

V1143 1. Government Operations
2 Pules

.
NN 1872

To amend Tite 23, U.S. Coda, iw repeal provisione sstablishing & netionsl
maxiomsn apeed Smit.

30083 Pubiic Werke & Traneporietion

ey
HR 1859

The Fair Speed Limit
Act of 1983

To provide a fair and reasonable natienal standard for the setiing of
apeed Nmis. .

4193 Publiic Works & Traneportstion

11

To clerily the application of federal pre-empton of stets and local
lsws and 1o preserve siets and jecal legisietive prerogetives. _

HCheo 81

10

Expresses the sense of Congress that unfunded mandates should be
rescinded uniess they are sccompanied by sufficient hunds
pay for them.

2243 Government Operations

813

]

Accountabliity
Act of 1983

Places a 3 year cap on the overall coste of regulation. Under this cap,
In order for & new regulation 1o go into effect, the agency would be
required 10 offset any new costs by equal regulatory sevings

achieved through revoking or revising existing reguletions,
streamiining the paperwork burden, or by any other reguletory offests.
Afer a reguiation hes undergone this offestiing proceses, it may then be
promuigeted. During this ime, agencies promulgeting new rules would
be required 1o study the entire cost of complance and outiine effective

1/21/53 Goverrwental Affeirs

For further informetion comtect Christine Wnuk, National Conference of State Legisietures, 444 No. Caplicl St, NW, Washington, D.C. 20001 (302) 6€34-8006 page 18




Total Bllls 114
Mendete Rellef Bis 23 1993 Hall of the States Mandate Monitor
Mandates 91 I Shaded sress indicate recent changes or sddions 1o the Monitor.
Program BHi/Reg. Co- [ ]
Area Number Sponsor Spon Brief Titte Explanation & Programs Affected Statue
siternative approaches. This sct would suneet in 3 years. Afler
3 years, the effects of this process on different sreas of the economy,
Including state snd local governments, will be evelusted.
s8 Nicides 14 | Economic and Requires federal legisistion end reguistions 1o be accompanied by 12183 Governmental Afleirs
Employment Act esconomic and employment impect statements sssessing thelr impect
of 1083 on the private sector and state and local gov'ts. (Same ss HR 1088)
8 206 Durenbergery 24 To amend Titte 23, U.S. Code, 10 remove the penaities for states that 2353 Environment & Public Works
do not have in effect safely belt and motorcycle heimet srefiic
safely programs.
S 401 Campbell 2| Motorcycle Safety To amend Title 23, U.S. Code, o DELAY the effective date for penaltes | 271883 Environment & Public Works
Program Act of 1983 for statee that do not have in effect motorcycle heimet sefety programs.
S 400 Levin 1] Pre-emption Provides that not federal statute shall pre-empt any state and local ¥283 Governmental Affairs
Clarification and law uniess such pre-emption is apecifically stated or there is a confiict
Information Act which cannot be reconciied. Requires Congressional Research
of 1983 Service (CRS), at the end of each Congrees, 1o complie a report on laws
passed In which statutory pre-emption is explicit and on el federal
cases In which pre-emption of state or local authority has been an lssue.
8 490 Hetoh 0 | Reguistory Flexibility To amend the Reguiatory Flexibility Act to force agencies NV Judiciary
Amendments fully and sccurately coneider the impect of thelr rules on
smalier businesses, local governments and amall entites.
8 8583 Moseley- 5 A bill 10 require CBO analysis of each bill or joint resclution reported V1133 1. Budiget
Braun in the Senate or the Nouse 1o determine the impect of any federsl 2. Governmental Aflairs
mandates in the bill or reschsion.
S840 Gregg 14 | Federal Mandetes To provide federal payments for federal mandates imposed upon 32483 Governmental Affairs
Reliel Act of 1983 stete and Jocal governments. Also conisine cost estimetion
requirements and s pay-or-excuse mechanism.
s 003 [7 3| Community Reguires thet any federsl lew that creates a federal mandete shall apply | 8/2083 Governmentel Aflairs
Regudatory Reliet 10 a stete or local government if the federal government pays all of the
Act ocompilance casts of thet mendate.
— 1]
~
!
~
a

For further information contact Christine Wruk, National Conference of Siate Legisiaturss, 444 No. Capitol St, NW, Washington, D.C. 20001 (202) 624-8005
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COALITION FOR ENVIRONMENTAL MANDATE REFORM

Governing Principles

Unfunded and underfunded federal environmental mandates exact a tremendous financial
cost on state and local governments and taxpayers. State and local governments recognize that
the cumulative burden of unfunded mandates, coupled with their increasing costs for compliance,
risk the loss of public support for comprehensive environmental protection. Strengthening
environmental protection with limited financial resources will be achieved only through federal,
state and local partnership building. The Coalition for Environmental Mandate Reform supports
performance and science-based environmental policies and programs which improve

environmental conditions by reducing risks to human beings, plant and animal species, and
ecological systems.

The Coalition asks Congress and the Federal Administration to enact environmental laws,

policies and regulations that reflect the following principles:

PRINCIPLE 1, SCIENCE: Environmental legislation and resulting regulation should be
formulated on a well founded, objective, unbiased peer-reviewed science base.
Specifically:

» The scientific process shall be utilized in the formation of environmental legislation.
This scientific process should consist of five steps:

- perception of a problem,
- funding for investigation,
- scientific investigation,
- release of scientific results for peér review, aﬁd,
- communication to public officials and general public.
« Should immediate threats to environmental or public health appear to occur, temporary
measures should be authorized and implemented pending completion of scientific

review and verification.

» Federal, state and local governments should utilize scientifically objective, unbiased
assessment as a tool in determining environmental policies.

o The broader impacts of ecological management practices should be considered before
individual mandates are imposed.



PRINCIPLE 2, FUNDING: The impact of environmental mandates on state and local

governments must be thoroughly understood prior to formation and passage of legislation
and regulations. This means:

Federal government should determine the cost to state and local governments for
environmental compliance. )

~The ability of state and local governments to pay for unfunded and underfunded

environmental mandates must be considered by the federal government in the
formation of environmental policies.

Federal, state and local governments should agree on a funding formula to ensure the
ability to comply with environmental mandates.

PRINCIPLE 3. FLEXIBILITY: The federal government must recognize that
environmental protection can be achieved through various methods. Specifically:

Government should be committed to environmental solutions that are shown to be the
least costly and most effective.

Consideration of local environmental conditions should be incorporated in the
development of environmental legislation, regulation and other policies.

State and local governments should be permitted to develop alternative approaches to
the current "command and control” system and other mandated solutions for

environmental compliance. These alternatives should include pollution prevention and
market-based incentive measures.

Barriers that affect the ability of state and local governments to comply with

environmental mandates should be considered in the development of environmental
policies.

State and local governments should be encouraged to use a regional approach, where

problems and conditions are similar, to address environmental mandates or other
issues.

Basic national environmental standards should be set by the federal government. More
stringent standards could subsequently be enacted by state and local governments.

PRINCIPLE 4. PARTNERSHIPS AND COORDINATION: All levels of government
must work together to ensure the public heath and environment are protected. Greater
empbhasis should be given toward building partnerships between federal, state and local
governments. Specifically:

Greater emphasis should be given toward building partnerships between federal, state
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and local governments

The need to more equitably balance national, state and local environmental goals and
interests should be recognized.

The unique nature of local communities as regulators and regulateLs’ must be recognized
in the passage of unfunded mandates. 4

State and local governments should be afforded greater participation in the
environmental rulemaking process.

Authority and responsibility should be consolidated within administrative and
congressional committees dealing with environmental issues.

Cross-media analysis of environmental regulations should be conducted when
applicable.

Consistency between environmental rules is frequently lacking. One mandate should
not conflict with another.

Policy stability and financial sustainability should be considered in the development
of the environmental regulatory process.

State and local governments should be afforded realistic timetables in the
implementation and management of environmental mandates.

Increased inter- and intra-agency coordination is needed at the federal level to
accurately assess the impact of regulation on state and local government.

The environmental permitting process should be streamlined.

PRINCIPLE 5. PRIORITIZATION: Government’s limited financial resources must be
allocated to address the worst environmental problems first. Given this:

The federal government should prioritize national environmental issues and mandates;
state and local governments should be given the opportunity to pﬂOI‘ltlZC state and
local environmental 1ssues and mandates.

Quality-of-life issues should be given consideration when evaluating the required level
of environmental compliance.

Federal, state and local governments should utilize risk assessment and comparative
risk tools in determining environmental priorities.

The cumulative impact on state and local governments must be considered when
environmental rules and regulations are developed by the federal government.

\\~



o Cost/benefit analyses should be more fully utilized in the environmental rulemaking
process.

« The focus of federal environmental legislation should be shifted to emphasize
attainment of desired outcomes rather than compliance with uniform practices.

PRINCIPLE 6. TECHNICAL ASSISTANCE/INFORMATION: State and local
governments need additional information to identify the various environmental mandates,

and to evaluate the success of programs formed to comply with them. The coalmon
believes:

« The federal government should establish a single, comprehensive, multi-agency data
base to assess existing environmental conditions and assist state and local governments
with questions regarding environmental compliance.

« Efforts should be made to catalog all environmental mandates affecting state and local
governments.

« Attainment of benchmarks, rather than frequency of enforcement, should be used to
measure the success of an environmental regulation or mandate.

« A standardized methodology should be used to determine cost impacts to state and
local governments resulting from environmental regulations.

¢
« Evaluation of all mandates shall be performed to jnsure efficient use of funding to
achieve environmental improvements.

Principle 7. PUBLIC EDUCATION/COMMUNICATION: Strong public support for

financing environmental protection is needed. In order to develop this support, the public

must understand the financial, environmental and communal impacts resulting from the

passage of environmental mandates -

-+ The public has to become an active partner in the implementation and establishment
of environmental standards within local communities.

« Unbiased, objective evaluation of the existing environmental mandates have to be
performed to document environmental improvement to the public.

s The federal, state and local governments should encourage citizen parncxpatlon in all
segments of environmental policy setting.

Final
07/07/93
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COALITION FOR ENVIRONMENTAL MANDATE REFORM
ACTION AGENDA

All of the founding organizations agree to work cooperatively to accomplish
the following action items:

DATA/RESEARCH BASE

The Coalition should develop a standard methodology for the documentation of state
and local regulatory costs and encourage the completion of these studies.

The Coalition should promote the use of risk assessment studies.

The Coalition should promote the use of regulatory flexibility analysis as stipulated in
the Regulatory Flexibility Act of 1980.

The Coalition should ask for the development of a Standard Natural Resource
Inventory of existing national environmental factors providing information necessary
to complete a catalogued G.1.S. type of natural resource inventory.

The Coalition should call for a comprehensive list of U.S. EPA environmental
mandates.

The Coalition should call for the commitment of more national resources to science-
based research and development.

The Coalition should collect and publish case studies Wthh illustrate the local
dilemmas caused by unfunded and underfunded federal mandates.

The Coalition should develop a centralized cost database.

The Coalition should collect information on the ways state and local governments raise
money and are constrained in their efforts to raise money.

EDUCATION

The Coalition should provide technical support to document their own environmental
costs. These local studies should be collectively used to better estimate national costs.
The public should be informed and educated to understand that increases in state and
local taxes and fees are frequently the result of actions taken by federal elected
officials. '
The Coalition should work for better access to informational data-bases.

Education for decision makers should focus on environmental protection as a direct
cost.

The Coalition should develop public education about risk, cost/benefit and comparative
risk.

The Coalition should work to sensitize technical associations regarding the concerns
of local governments.

The Coalition should convene a summit to examine the relationship between the
federal-state-local governments; reviewing cost estimates, loans and state matching
fund requirements as relating to the incidence of regulatory funding burdens and the
ability to pay by those who are required to pay.



LEGISLATIVE

Congressional hearings should be held on pending mandate relief bills.

A targeted consciousness-raising campaign about unfunded mandates should be aimed
at Congress.

A legislative action alert system should be developed for Coalition members.
The Coalition should develop a nationally-based network with Washington DC sources

-of information, which allows a locally based response from district constituents of

specific members of Congress.

The Coalition should evaluate all major environmental reauthorization bills relating to
fiscal impact with regards to unfunded mandate burdens and propose equitable funding
responsibilities.

The Coalition should identify a list of key players within Congress, the Executive
Branch, and regulatory agencies, that will assist the Coalition with our principles.
The Coalition should develop an effective mechanism for a collective comprehensive
strategy for national lobbying efforts.

The Coalition should support implementation of the Regulatory Flexibility Act of
1980.

REGULATORY

The Coalition should identify existing pilot project information results and develop new
pilot projects with the U.S. EPA and other agencies, such as the U.S. Army Corps of
Engineers, Dept. of Interior, U.S. Fish and Wildlife, etc., which demonstrate
alternative compliance approaches local flexibility and local priority setting.

The Coalition should endorse the development of a single, intra-agency/inter-agency
cross media (air, land, water, etc.) environmental database which would include
charting of environmental regulations.

The Coalition should promote the use of market-based environmental protection
incentives.

The Coalition should participate in informal discussions/work groups with U.S. EPA
in the development of new regulations. '

At a minimum the Coalition should comment on all regulations that contain
environmental mandates for state and local governments.

The Coalition should develop an action alert system for regulatory advocacy.
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To Justify Unfunded Mandates
ey S 49
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Some U.S. aenators and representatives soon will be -
- called on the carpet—literally—by their home state
. legislatures to justify principle that goes to the heart
of the federal-state relationship: the growing number of
.. unfunded federal mandates that are severely straining
state budgets,

o ~  Two states, Alabama and South Dakota, have passed ’f
" laws summoning lawmakers from Washington to joint
geasions of their legislatures to explain why they have
imposed costly federal reguations on the state govern-
ments without providing funds to implement them. Sim-
ilar bills are being considered in at least 14 other states.
Those bills and many other “mandate consultation
acts” being introduced across the country are challeng-
ing Congress's increasing propensity to use its budget
leverage to force states to fulfill national goals, '
States' advocates say that the federal social agenda is by ETER HOEY FOR THE WASHING! O PGST
driving statth spendigg priorities and c}:ankruﬂ;‘)rtinghlo&al o '
budgets as the mandates are ssed down throu e R . :
statse, county and municipal lxela. The cost of gimp\e- ‘Alabama, the first state to enact mandate consulta-
menting 8 growing list of rules that regulate federal pro- tions, has not formally summoned any U.S. lawmakers
grams ranging {rom environmental protection to Med- yet, although state legislative leaders have talked with
icaid is especially ruinous to state budgets, they say. _ congressional representatives, who indicated a willing-
While states cannot force their congressional dele- ness to cooperate, state officials said. =~
gations to appear before joint sessions of their legisla- States that have introduced similar legislation or are
tures, it seems unlikely that the annual “invitations” 'cc_:nsxdenpg' it include Arizons, Delaware, Florida, Geor-
could be ignored without considerable political cost. gia, Louisiana, Massachusetts, Michigan, Ngt?raaka,
it won't change anything, obviously, but it definitely ~ New. Jersey, New York, Oregon, Pennsylvania, West
will increase public awareness of one of the biggest . Virginia and Wisconsin, ) ,
causes of budgetary distress out there,” said John E. ’I.'he Hentage Fqundat:on, a conservative think tank,
Berthoud, director of tax and fiscal policy for the Amer- ~ estimates that during the 1990s, state and local gov-
ican Legislative Exchange Council, a Washington-based ernments will spend more than $200 billion to comply
state public policy group. a T with current federal wastewater mandates alone. For
Untunded mandates are an insidious way for govern- some cities, the cost is 6o high that they may have to
ments at one level to pass onto governments at a lower reduce spending on gssenpal services to afford the
level responsibility for the funding of programs. Gov. mandates, the foundation said. , ,
onments at the higher level can take credit for insti- _ An oft<ited example is Columbus, Ohio, a city of
tuting the program, but lower levels of’ government 63'3.000 that is faced with costs of $1 bl“l?ﬂ to comply
have to produce the funding,” Berthoud added. _ with the Clean Water Act and the Safe Drinking Water
Andrew J. Cowin, a Heritage Foundation expert in Act. The Columbus Health Commission estimated that
regulatory affairs, noted that before the 17th Amend- compliance will cost each household an additional 3685
ment of 1013, U.S. senators were elected by atate jeg- each year throughout the 1990s. ' -

islatures and, consequently, were directly accountable Sirp?lar!y. New York officlals estimated that mandates
to them in an arrangement designed to avoid such uses requiring the retrofitting of elevators in subways to ac-
of federal power as unfunded mandates. - ~ commodate the handicapped will cost more than $1.3

wGiven the huge burdens that federal mandates place  billion—with po help from the federal government.
on the states today, state legislatures would do well to One of the Jeaders in the fight against unfunded man-
demand formal and public reports from their two U.S. dates has been Michigan Gov. John Engler (R). Officials
senators on the effects of Washington policies on the there estimate that one-third of the state government's
states,” Cowin said. revenue growth—$95.3 million—will be consumed by
Alabama state Rep. Perry 0. Hooper Jr. (R), who in- the cost of Medicaid mandates, It also is estimated that
troduced the first Mandate Consultation Act, said the Medicaid mandates will grow at an annual rate of 49.1
purpose is not to embarrass senators and representatives  percent through 1995, while the state's. general fund
* but rather to make them aware that while they are bask- “will grow by only about 5.5 percent. o
ing in the glow of favorable publicity for having enacted  Lawrence W. Reed, president of the Mackinac Cen-
worthwhile social legislation, the cost of regulating it is- ~'ter for Public Policy, a conservative think tank in Mid-
being quietly passed down to state governments. land, Mich;, s.aid of the mandates and states’ relation-
wAll these programs look good, but there's 10 free ‘ship with their federal legislators: “You have to hold
lunch. Somebody’s got to pay for it and the easiest  their feet to the fire in a very public waylanc’i say, ‘Okay,
thing to do is just pase it down to us,” said Hooper. ‘explain why you voted for this,” 7 - 1 : \ a
S ' : , -
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Statement of Principles and Guidelines, Federal Infrastructure Task Force IV
MAKING FEDERAL REGULATION OF INFRASTRUCTURE
MORE EFFECTIVE, EFFICIENT, AND EQUITABLE

1. OBJECTIVE

The purpose of this statement of principles and guide-
lines is to help establish a more accountable, equitable,
effective, and efficient approach to federal regulation of
infrastructure. These improvements should be based on a
stronger and more equal intergovernmental partnership.

Establishing this new approach is necessary because,
in many cases, state and local governments are co-regula-
tors in partnership with the federal government, as well as
regulated parties themselves. Much of the success in
meeting the federal regulatory objectives depends on a
strong state and local partnership.

Il. FINDINGS

Federal regulations affecting state and local govern-
ments have increased dramatically in recent years, with
important implications for the nation’s infrastructure pro-
grams. Although the goals and accomplishments of many
regulations are salutary, these federal regulations and
mandates—both singly and in combination—are generat-
ing serious problems for state and local governments.
Such problems can negatively affect the construction and
maintenance of the nation's infrastructure in both direct
and indirect ways. In particular:

® (Certain federal mandates impose heavy {iscal
burdens on state and local governments, and the
combined costs of all federal mandates have been
growing faster than federal aid. Such mandated
costs are projected 10 continue growing at a rate
that will threaten other important policy objec-
tives unless remedial actions are taken. For ex-
ample, the Environmental Protection Agency
estimates that local government spending on en-
vironmental projects will need to increase by over
50 percent between now and the year 2000 just to
meet the costs of existing and pending regula-
tions. In some localities, user fees for environ-
mental systems are expected to double or
quadruple during this time period.

e Costs of this magnitude threaten to distort local
budgets and priorities, squeezing resources for

other vital public services like education, law en-
forcement, and public health.

® Federal regulations and mandates can havc
non-fiscal effects which are as imporiant as their
financial impacts. These include lengthy delaysin
the construction, maintenance, or expansion of
public facilities, the prescription of inefficient
and inflexible procedures that are poorly adapted
1o local circumstances, the blurring of public ac-
countability, and unnecessary conflict with the
institutional and representational responsibilitics
of state and local governments.

® Suchconsequencesreflect weaknesses in the fed-
eral regulatory and policymaking processcs.
which too often fail to recognize the cumulative
effects of mandates. support overly ambitious
goals without providing adequate administrative
and financial resources. fail to establish clcur
priorities or define appropriate performancu
standards. and lack responsiveness 1o dufering
local needs and preferences.

® These problems ultimately undermine the feder-
al government’s ability to achieve its regulaton
goals, and they perpetuate a system that. by rou-
tinely promising more than it can deliver. invites
public cynicism and disaffection.

® Policies and measures undertaken to ameliorate
such problems have shown some signs of effcc-
tiveness in certain instances, but have been incf-
fective overall.

HI. PRINCIPLES
FOR INTERGOVERNMENTAL REGULATION

In order to minimize regulatory problems while still
accomplishing regulatory objectives, Congress and the
federal agencies should adhere to the following principles
when enacting or promulgating new regulations or revis-
ing existing statutes and rules:

1. Effective regulation in an intergovernmental
framework requires mutual cooperation and genuine part-
nership among the federal, state, and local governments.

[ -2%=
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2. Limited resources at all levels of government re-
quire that Congress and the federal agencies clearly define
their regulatory objectives, establish appropriate standards
of performance, and seek the most efficient and scientifically
sound methods of achieving their regulatory goals.

3. Congress should design, and agencies should ad-
minister, regulatory programs in ways that promote effec-
tive, flexible implementation and continuous
improvement in achieving required outcomes. Among
other things, this requires recognizing differences in state
and local institutional structures, resources, conditions,
and servicing responsibilities, and opportunities to offer
incentives and use market mechanisms to help achieve
required outcomes.

4. Citizens have a right be treated fairly and equit-
ably in the regulatory process. Protecting this right re.
quires careful balancing between uniform protection of
fundamental rights, deference to local democratic pro-
cesses, public participation and accountability in the reg-
vlatory process, and freedom from unreasonable
regulatory burdens.

IV. GUIDELINES
FOR IMPLEMENTING INTERGOVERNMENTAL
REGULATORY PRINCIPLES

1. Intergovernmental Partnership: Accomplishing
federal regulatory objectives frequently requires active
cooperation from state and local governments. To achieve
such cooperation, federal regulators should recognize
that states and localities have independent constitutional
responsibilities, possess widely varying fiscal and institu-
tional resources, confront different problems and condi-
tions. and are accountable to their own citizens and
democratic processes.

Within this institutional {framework, inflexible and
burdensome mandates are counterproductive. They invite
unnecessary conflict rather than cooperative problem
solving, and they impose uniform, ill-fitting solutions on
communities where adaptations 1o varying local condi-
tions are needed.

To avoid such problems, we recommend that the fol-
lowing guidelines be applied whenever regulations are
enacted or promulgated:

e Proposed regulations should be limited to cases
of demonstrated need and widely recognized na-
tional purposes. Congress and regulatory agen-
cies should be expected to clearly document the
existence of a significant market failure or a prob-
lem of national scope that state or local govern-
ments are unable or unwilling to address through
independent action or voluntary cooperation.

e If a need for regulatory intervention has been
documented, Congress and federal agencies
should give serious consideration to a full range of
regulatory options and select the least burdensome
mechanism capable of achieving the objective. In
addition, Congress should refrain from enacting
rigid and inflexible provisions that direct the
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rulemaking process. Federal agencies should.
regulate more prescriptively than required by law.
® Asanintegral part of considering such regulatory
options, Congress and federal agencies should
actively consult with prospective state and local
implementors to elicit their perspectives on feasi-
ble procedures and requirements and to build a
foundation for effective cooperation. Consulta-
tion periods should be long enough 1o generate
well considered and documented responses.

e Inorder to further promote effective implemen-
tation, Congress and federal agencies should con-
duct and regularly update a detailed, systematic
inventory of all regulatory demands and costs
placed on state and local governments. Such cu-
mulative requirements, as well as the existing
responsibilities and services of state and local
governments, should be taken into account when
considering additional regulatory requirements.

® An effective intergovernmental partnership also
requires that Congress and federal agencies sup-
port the development and adequate funding of
applied demonstration and compliance assis-
tance programs, to promote education, training.
technical assistance, and information sharing
amongall partners in the regulatory implementa-
tion process.

2. EfTiciency: Because society’s resources are lim-
ited, the benefits of public regulation must be optimized
by employing resources as efficiently as possible. To help
accomplish this objective, we recommend that Congress
and regulatory agencies consider the following procc-
dures:

¢ Both the need for and the specific standards in-
cluded in environmental, health, and safety lepis-
lation and regulations should be based
upon—and, when appropriate, revised in re-
sponse to—the generally accepted findings of
well established, peer reviewed science. If exist-
ing scientific knowledge is inadequate. regulaton
agencies should promote research which will
remedy such deficiencies before issuing pcrma-
nent standards or requirements.

® Agencies should make greater use of risk analysis
to help them evaluate competing threats to public
health and safety, and exposures to financial lia-
bilities, and should select the most serious prob-
lems for priority attention.

® Once problems are prioritized, federal regulators
and policymakers should be required to consider
a full range of regulatory alternatives. In particu-
lar, Congress and federal agencies should give
special consideration to innovative and potential-
ly more cost-effective regulatory approaches.
such as greater use of market incentives, tiered
standards for jurisdictions of different sizes, and
expanded use of properly designed performance
standards (with quantifiable measures of outcom-
es) in place of rigid technical requirements. The

-



search for alternatives should be made in consul-
tation with affected parties.

® Once regulatory options have been identified
agencies should subject these alternatives o careful
economic analysis in order to assure that direct and
indirect costs, as well as benefits, are fully consid-
ered when selecting the most efficient alternative.

3. Effectiveness: Ambitious regulatory goals and
standards are of little consequence if they cannot be effec-
tively implemented and sustained. Experience shows that
when regulations are too complex, they generate confu-
sion, delays, and noncompliance. When regulations are
100 expensive, they generate opposition and circumven-
tion. When they are unnecessary or inappropriate, they
generate conflict, cynicism, and avoidance. Consequently,
effective regulatory programs must be designed from the
start with a recognition of which units and levels of govern-
ment will be implementing the standards, what resources
they have available, and what legitimate alternative de-
mands are competing for those resources. To help accom-
plish such recognition, it is recommended that:

® Congress and federal agencies engage in early,
active and full consultation with state and local
governments. independent technical and profes-
sional organizations. and other appropriate enti-
ties which will be involved in or responsible for
implementing federal rules. One panticularly
promising method of doing this is to make greater
use of negotiated rulemaking. which brings to-
gether implementing agencies and affected par-
ties 1o negotiate the text of a proposed rule.
Experience has shown that this process tends 10
generate more practical rules, greater commit-
ment and acceptance, a wider range of technical
options, and less subsequent litigation and delay.

® The federal agencies and Congress should pro-
vide maximum regulatory flexibility 1o state and
local partners, and other regulated entities, using
performance-based goals to allow for variations
in the severity of regulatory problems, wide dif-
ferences in jurisdictional capabilities, the use of
innovation, and experimentation with alternative
compliance strategies. Legislatively, Congress
can often provide additional flexibility in federal-
ly funded infrastructure programs by replacing
narrow categorical programs with broad, per-
formance-based assistance such as the surface
transportation block grant. Administratively, fed-
eral agencies should fully comply with the Regula-
tory Flexbility Act, which requires that federal
agencies give special attention to the needs and
resources of small communities and other small
entities when formulating regulatory standards
and procedures.

e Finally, effective implementation does not occur
in a vacuum. Procedures and requirements that
appear 1o be feasible in isolation may be unwork-
able within the framework of competing regula-

tions and total responsibilities. For examp...
environmental and infrastructure problems typi-
cally have multimedia, multimodal, multiagency,
and multigovernmental dimensions. According-
ly, Congress and federal agencies should recog-
nize and be accountable for the full range of
regulatory responsibilities that are imposed on
state and local governments, so that federal goals
can be prioritized and feasible standards and pro-
cedures can be devised.

4. Fairness, Equity, and Accountability: Variation
and flexlbxlxty are not appropriate policies in all instances.
All citizens, regardless of where they reside, are guaran-
teed equal protection under the law. Fundamental stan-
dards of human health and safety do not vary from one
locale to another. Nor can local actions be permitted
which impose negative consequences on citizens in neigh-
boring jurisdictions.

At the same time, equality and fairness must be bal-
anced with other Constitutionally protected values. such
as freedom, privacy, and local democratic processes.
Moreover, common standards can often be achieved
through cooperative and parallel actions, without the
need for a uniform rule. Finally. federal policymakers
should recognize that excessive uniformity and unreason-
able regulatory burdens can give rise to perverse, unfair or
inequitable results. For example, the costs and benelits of
uniform requirements may vary enormously from onc ju-
nisdiction to another, and the threats to health or safety
may vary just as widely.

To balance these competing values and objectives.
Congress and the federal agencies should:

® restrict the issuance of uniform requirementsand
standards to the minimum level necessary 10 as-
sure the protection of basic rights.

® assure that regulatory burdens and responsibili-
ties are fairly distributed in terms of region. juris-
diction, and the ability to pay.

® write regulations in plain, non-legalistic languagc
that can be readily understood by affected par-
ties, and make these regulations easily availablc
to the affected parties.

e carefully monitor and oversee the performance
of existing rules and regulations on a predictable
and routine basis, in order to promote public ac-
countability, evaluate accomplishments, assure ef-
fective implementation, assess evolving needs and
priorities, and promote continuous improvement.

® consider the ability of local governments, taxpay-
ers, and the various classes of infrastructure us-
ers, to pay for federal mandates.

V. RECOMMENDED IMPLEMENTATION STEPS

To help implement these principles and guidelines,
we recommend that the following practices and proce-
dures be considered or adopted by Congress or Executive
agencies, as appropriate:
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A. Best Current Practices: Several policies and pro-
cedures already exist which are intended to promote the
principles and guidelines outlined above. These include
The Executive Order on Federalism, the Regulatory Flexi-
bility Act, and the Negotiated Rulemaking Act. While some
federal agencies have made a dedicated effort 1o imple-
ment these procedures, others have demonstrated less
commitment. Consequently, we recommend that all fed-
eral agencies examnine the following procedures as exam-
ples of best available practices for implementing these
regulatory relief and analysis procedures.

® Department of Housing and Urban Develop-
ment: Guidance for implementation of Executive
Order 12612, on Federalism.

e Environmental Protection Agency: Guidelines
for implementing the Regulatory Flexibiliry Act.

® Administrative Conference of the United States:
Recommended procedures for Negotiated
Rulemaking.

In addition, we recommend that other federal agen-
cies consider, for possible adaptation. the Environmental
Protection Agency’s efforts 10 enhance intergovernmen-
tal regulatory performance and consultation with state
and local governments. through such techniques as:

® creation of a State and Local Capacity Task Force,
a Small Communities Coordinator, a Small Com-
munity and Local Government intra-agency
management cluster, and support for the State
Pollution Prevention Roundtable;

e development of “user friendly™ program guides.
enhanced technical assistance programs. the use
of testing laboratories and demonstrations to re-
duce nisks associated with innovative technolo-
gies and solutions to compliance problems, and
streamlined permit processes.

We also commend the National Conference of State
Legislatures for improving awareness of federal regulato-
ry developments through creation of The Mandate Moni-
tor, and we recommend comparable actions be taken by
other associations of state and local government officials
to enhance their input into the regulatory process.

Finally, with respect to improving the efficiency and
effectiveness of federal regulatory programs, we recommend
consideration of performance-based strategic planning pro-
cesses such as those at DOT and the Department of Energy.

B. Strengthening Existing Mechanisms: Although
we believe it is helpful to promote wider adoption of the
best available practices for implementing existing regula-
tory relief, consultation, and analysis procedures, many of
these tools have inherent weaknesses that limit their effec-
tiveness. As outlined in research studies conducted by the
General Accounting Office and the Advisory Commission
on Intergovernmental Relations, these weaknesses include
limited agency compliance, inconsistent implementation,
and limited impacts on final rules and regulations.
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To help overcome these limitations, we recommenr..
adoption of the following changes and amendments in
regulatory relief and analysis mechanisms:

e E.O.12612 and the Regulatory Flexibility Act. The
President and Congress, respectively, should
strengthen these mechanisms by revising their
language to clarify when assessments must be
prepared and by placing the ultimate decision
about using them in the hands of OMB, rather
than with the specific regulating agency. In addi-
tion, these mechanisms should be incorporated
into agency guidance documents in plain English
and with enough elaboration to provide practical
assistance in applying them.

® Negotiated Rulemaking: The Negotiated Rulemak-
ing Act of 1990 and the Administrative Dispute
Resolution Act are promising techniques which
merit reauthorization by Congress. In addition.
the use of negotiated rulemaking should be ex-
panded by amending the act to (1) create a pre-
sumption in favor of using negotiated rulemaking
in those cases that meet selective criteria for suit-
ability;! and (2) allow regulated entities or other
affected parties to formally request that an
agency consider utilizing negotiated rulemaking.

® The State and Local Cost Estimate Act: This acl
requires the Congressional Budget Office to pre-
pare cost estimates of certain federal legislation
likely 10 have significant fiscal impacts on state
and local governments. However. such estimates
are often prepared too late in the legislative pro-
cess, and are not required at all for cenain cate-
gories of legislation. We recommend that
Congress strengthen this act by requiring prepa-
ration of cost estimates for alternative provisions
of bills with major fiscal impacts prior to subcom-
mittee markup. including estimates for currently
excluded forms of legislation such as tax and ap-
propriations bills. We further recommend that
Congress authorize the preparation of an annual-
ly revised, comprehensive inventory and cost esti-
mate of major intergovernmental regulatory
programs and statutes.

® The Federal Advisory Committees Act: The Federal
Advisory Committees Act (FACA) establishes
stringent procedures for agencies to follow when
gathering advice about regulatory and other mat-

! For example, the criteria developed by the Environmental Pro-
tection Agency would restrict negotiated rulemaking to cases in
which a limited number of issues and parties are involved. the
parties share a degree of common ground, their fundamental
values are not challenged by the rulemaking, and they are will-
ing to negotiate in good faith. In addition, relevant statutes
must be able to accommodate a variety of options, and it is help-
ful to confront a rulemaking deadline or other action-forcing
mechanism. See EPA, Program Evaluation Division. “An
Assessment of EPA's Negotiated Rulemaking Activities.” De-
cember 1987, p. 2.
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ters from external parties. Historically, FACA
has been interpreted by many federal agencies in
ways that impede full and early consultation with
state and local officials when developing or revis-
ing regulations. We recommend that federal
agencies provide better training and information
to agency personnel to avoid misunderstandings
of FACA's requirements, and to emphasize
non-FACA forms of fact-finding, listening to af-
fected parties, and conferencing such as those
used extensively by DOT. Exemptions, such as
the one for EPA's state co-regulators, should be
clearly set forth. We recommend that Congress
consider amending FACA to broaden this exemp-
tion to include organizations of state and local
officials when engaged in consultations with
agencies over rules in which their members will
be partners in implementation.

Environmental and Other Statutes: Concepts of
federal program flexibility and holistic decision-
making have been expanded by EPA, in its use of
economic incentives in regulatory programs, and
by DOT, in its various transportation programs.
We recommend that such innovative solutions
and {lexible approaches to regulatory compliance
be continued and enhanced. Full advantage
should be taken of existing opportunities for en-
couraging “holistic™ decisionmaking, as in the
consideration of pollution prevention programs
and in decisionmaking with long time horizons.
We further recommend that federal agencies

carefully examine their enabling statutes to find -

opportunities for more efficient and fully effec-
tive approaches to writing and implementing reg-
ulations. Finally, we recommend that Congress
authorize- such flexibility when devising or
reauthorizing infrastructure-related statutes.

C. Fundamental Reforms: Finally, we recommend
that Congress and federal agencies devote further re-
search and give serious consideration to more fundamen-
tal changes in the regulatory process. These changes are
designed to alter the basic rulemaking process in ways that
would enhance priority setting in regulatory decisionmak-
ing, encourage long-term decisionmaking and innovation,
foster economically beneficial technology change, and re-
strict current incentives to use regulations as devices for
shifting costs from the federal budget to third parties.

In the near term, potential changes that should be
explored include:

Performance and Market-Based Regulatory Ap-
proaches: These regulatory approaches increase
the range of choices available to regulated parties
for compliance. This, in turn, can speed com-
pliance, reduce compliance costs, and encourage
the development and use of innovative technolo-
gies. We recommend that Congress and federal
agencies actively search for opportunities to pro-
mote such flexible approaches when enacting and

implementing regulatory programs. EPA. for ex-
ample, has more than 15 years of experience with
this approach and a Regulatory Innovations
Branch dedicated to it.

Zero-Based Regulatory Review: We recommend
that federal agencies consider implementing a
zero-based regulatory review process. This would
entail a comprehensive review of all rules re-
quired to implement specific regulatory pro-
grams and could be undertaken as part of an
ongoing exercise in total quality management. In
consultation with state and local governments
and other interested parties, agencies would re-
view basic regulatory principles, requirements,
and options from the ground up, in order to
streamline, update, improve, and make proce-
dures and requirements user friendly. One po-
tential model to explore is the current review of
highway safety programs.

Regulatory Demonstration and Assessment
Partnerships: This proposal would establish in-
tergovernmental regulatory laboratories and
demonstration projects in order 10 promote the
development and testing of appropriate regulato-
ry standards, innovative technology. techniques
of holistic outcomes assessment, and alternative
implementation approaches prior to the promul-
gation of universal rules and regulations.

Sunsetting Interim Guidance Documents: Feder-
al agencies often issue guidance documents to
provide interim or supplemental guidance 10 par-
ties implementing or subject to regulatory pro-
grams. Because such guidance often carries the
practical force of law without the formal safe-
guards of the rulemaking process, we recommend
that federal agencies apply fixed sunset provi-
sions to such guidance documents, and accelerate
the issuance of formal regulations through appro-
priate consultation or negotiation processes.

In the longer term, we recommend serious exploration
of the following additional opportunities for innovation:

A Federal Regulatory Budget: The purpose of a
federal regulatory budget would be to apply the
priority-setting discipline of a financial budgeting
process to the imposition of additional regula-
tions by the federal government. Such a process
would establish an annual limit on total com-
pliance costs that could be imposed on regulated
entities. Federal agencies would not be autho-
rized to require compliance activities that ex-
ceeded budgeted amounts without triggering
some form of reconciliation provision, special im-
plementation procedures, or supplemental fund-
ing provision. Such constraints would establish
new incentives for Congress and the federal
agencies to promote more efficient regulatory
approaches and clearer regulatory priorities. We
recommend that the President establish or desig-
nate a high level committee, task force, or com-
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mission to study the merits and feasibility of
establishing a regulatory budget procedure.

An Intergovernmental Regulatory Expenditure
System: An intergovernmental regulatory expen-
diture system would combine elements of regula-
tory budgeting with features of the
intergovernmental aid system. Each state and lo-
cal jurisdiction would be allocated a regulatory
expenditure limit based on its ability-to-pay
(which might be established by estimates of rela-
tive tax capacities, tax efforts, and expenditure
demands of the type prepared by the Advisory
Commission on Intergovernmental Relations).
Each jurisdiction would be required to imple-
ment all federal mandates up to but not beyond
its expenditure limit. If mandated expenditures
exceeded a jurisdiction’s regulatory limit, new
flexibility would be introduced into the regulatory
requirements. For example, such a jurisdiction
might be entitled (o establish its own set of regu-
latory priorities within the limits of its financial
allocation. This could include the use of ap-
proaches which, while making progress toward full
compliance. would schedule that progress in afford-
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able annual increments. Alternatively, excess cc.
might be charged to the federal government.

We recommend that Congress and the Presi-
dent direct the Advisory Commission on Inter-
governmental Relations or some other
appropriate intergovernmental entity to conduct
a detailed study of the design and feasibility of
such a program.

Federal Mandate Relief: Several bills have been
introduced in both houses of Congress to provide
relief to state and local governments from the
steadily mounting burdens of federally imposed
costs. Some would make the federal government
responsible for reimbursing all incremental costs
attributable to new federal regulations and man-
dates. Others would call for estimating all the
federally induced costs and developing plans to
share costs, reduce costs, or abolish mandates. We
call on Congress to hold hearings on these pending
bills and to consider establishing or designating a
high level intergovernmental commission 10 study
and make recommendations regarding the merits
and feasibility of such legislation.



Statement of Principles and Guidelines. Federal Infrastructure Task Force V

IMPROVING ENVIRONMENTAL DECISIONMAKING FOR PUBLIC WORKS

I. OBJECTIVE

More effective, efficient, and predictable environ-
mental decisionmaking processes need to be applied
throughout the nation's infrastructure programs. Practi-
cal and consistent steps need to be taken by both environ-
mental protection agencies and infrastructure agencies,
working together, so that the goals of each can be achieved
to the greatest extent possible with less cost and less delay.

More specifically, opportunities should be sought and
action taken to (1) fully integrate and simplify the process
of applying for and deciding on environmental protection
permits and other environmental approvals needed to
authorize public works projects, (2) reduce the time and
cost involved in this decisionmaking, and (3) more fully
integrate the consideration of environmental quality
needs and requirements into the infrastructure programs.

. FINDINGS

The findings of the 1992 ACIR study, Intergovernmen-
tal Decisionmaking.for Environmental Protection and Public
Works (Report A-122), are sound. As necessary environ-
mental protection statutes and requirements have been
enacted and promulgated over the past two decades, one
by one. they have:

1) created a set of complex decisionmaking pro-
cesses with many separate, often sequential, and
sometimes duplicative steps taken by many dif-
ferent agencies;

2) stretched out the process of making infrastruc-
ture and environmental decisions, limited the
flexibility available to find problem-related and
performance-based means of reaching environ-
mental and infrastructure goals, and sometimes
lacked a sound scientific basis;

3) increased the unpredictability of the planning
and decisionmaking processes, sometimes caus-
ing steps in the process to be repeated;

4) led to inefficient uses of limited resources;

S) created unaffordable, unachievable, inefficient,
and sometimes ineffective environmental pro-
cesses and compliance requirements for non-feder-
al parties (especially small local governments); and

6) created tensions within and among federal.
state, and local environmental and develop-
ment agencies.

This chain of events is counterproductive to the
achievement of both environmental protection goals and
infrastructure goals.

Steps are needed to overcome these unintended re-
sults of the efforts to foster greater environmental sensitiv-
ity, improved protection from environmental pollution and
health hazards, and the transformation of development pro-
grams into programs that are compatible with nature.

I1l. PRINCIPLES

The processes for reviewing, coordinating, and ap-
proving environmental permits for infrastructure should
be guided by the following five principles:

1. A high quality environment and continucd eco-
nomic development both are legitimate. high
priority national goals. These goals are compat-
ible with each other if pursued within a “sustain-
able development™ framework.

2. A single, integrated. multimedia, government-
wide environmental quality ethic based on Tile ]
of NEPA should be an integral part of all develop-
ment programs—{ederal, state, and local.

3. Environmental analysis and compliance pro-
cesses should be better integrated with each other.

4. Environmental permits and approvals for public
works should be based on sound, peer-reviewed
science, and should be evaluated using perform-
ance measures of environmental outcomes. They
also should be based on priorities for reducing
environmental risks most effectively and effi-
ciently, considering their true costs to society,
their affordability, and the need to set achievable
priorities for compliance.

5. Achieving consistency between environmental
goals and development goals, and ensuring the
affordability of these goals, should be based on a
process that provides for wide-ranging public in-
volvement, interagency and intergovernmental
cooperation, and coordinated political action.

These principles are elaborated on below.
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Legitimate and Compatible Goals. Defusing the ten-
sion between environmental protection and development
programs depends upon seeing both sets of goals as having
legitimacy, and seeking compatibility between them. This
compatibility should not be seen as a simple compromise,
but as an opportunity to find new ways to achieve both sets
of goals at once. The President’s Council on Sustainable
Development should play an important role in identifying
and promoting this opportunity.

Environmental Ethic. Many of the difficulties in re-
ceiving environmental approvals for public works projects
have occurred as a result of inadequate consideration of
environmental factors in the earliest stages of planning
and designing public works. Thus, environmental prob-
lems sometimes come as a surprise late in the process of
seeking approval to proceed, when permits or other types
of approval are applied for. This can create the need to
replan and redesign projects—activities that take consid-
erable additional time and incur additional costs. To avoid
this problem, each infrastructure agency should institu-
tionalize a single, integrated environmental quality ethic
throughout its entire leadership and professional staff so
that environmental quality factors will be routinely and
actively pursued throughout the agency’s analytical and
decisionmaking processes. and passed on to the state and
local governments whom they assist. regulate, or work
with as co-regulators.

Integrated Environmental Processes. Many infra-
structure projects must undergo general environmental
analysis within the framework of the National Environmen-
tal Policy Act (NEPA) as well as other federal, state, and
local environmental requirements, including more specif-
ic types of analysis and review related directly to individual
environmental permits and approvals that must be ob-
tained. Currently,these are quite different, and frequent-
ly separate, processes. Time and money could be saved in
many cases if these separate processes were better inte-
grated to avoid procedural and substantive duplications,
and conflicting approaches and decisions by multiple
agencies. Joint and concurrent environmental reviews
should be the goal. This integration should be established
within and among all federal agencies in accordance with
CEQ regulations (40 CFR 1502.25).

Performance-Based Evaluation of Ebpvironmental
Outcomes. Environmental compliance too often is judged
largely, or even primarily, as a matter of legal compliance
with specified activities or “end of the pipe” specifications.
This type of compliance may be unnecessarily costly and
adversarial, and does not always yield significant improve-
ments in the environment. Provisions for flexibility in
complying with environmental goals offer opportunities
for comparable, or even superior, improvements in the
environment for the same or less cost. Such opportunities
should be identified and pursued.

Costs of Compliance. Promising to achieve more than

can be reasonably accomplished in any given time period
creates frustration and a loss of confidence in govern-
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ment. Yet, the amount of infrastructure work that ne
tobe done toclean up the environment, prevent poljution,
and avoid damage to the nation's ecological resources is
prodigious, and the full costs of compliance often must be
and should be included in the costs of infrastructure proj-
ects. Available technical, financial, and other resources to
pursue these projects are limited. Therefore, compliance
with environmental goals in infrastructure programs
should be pursued through prioritization that makes best
use of available resources in reducing environmental risks
as quickly as possible over a period of years.

Public Involvement. All public works and environmen-
tal decisions should be made with active involvement of
citizens and other affected parties. NEPA requires that all
federal agencies provide opportunities for such involvement.

Public involvement should be institutionalized in all
environmental and infrastructure programs asa process of
two-way communication in which there is mutual educa-
tion of the public and the government at every stage of the
planning and decisionmaking process. This “close 10 the
customer” approach should be designed to restore confi-
dence in government and provide support for well justi-
fied and achievable goals.

The need for making reasoned choices and justifying
supportable choices should be communicated to the pub-
lic in terms that can be readily understood and responded
10 constructively.

Governmental Partnerships. Multiple federal agen-
cies frequently regulate a single infrastructure project. In
addition, state and local governments may be co-regulu-
tors with the federal povernment, as well as regulated
entities. It is essential, therefore. for all of these govern-
mental units to be working within similar pnnciples and
guidelines. Otherwise, unnecessary confusion, tensions. dc-
lays, and conflicts are likely. Common principles and guide-
lines, frequent consultations, and a spirit of cooperation and
partnership among these entities should be developed.

IV. GUIDELINES

To put these principles into action, at least the follow-

ing ten types of guidelines are needed:

1. Integrate andimprove the effectiveness, efficien-
¢y, and timeliness of the environmental planning
and decisionmaking processes;

2. [Institutionalize the integrated environmenta)
decisionmaking process and environmental qual-
ity ethic in each federal agency;

3. Provide better coordinated, more complete, and
higher quality information to support improved

environmental analysis, planning, and decision-
making;

4. Strategically manage agency resources to support
integrated environmental decisionmaking;

5. More fully develop and apply sound, peer-re-
viewed science in support of integrated environ-
mental decisionmaking;

6. Enhance public involvement programs;

7. Forge stronger federal interagency linkages among
environmental and infrastructure agencies;
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8. Develop, facilitate, and strengthen intergovern-
mental partnerships for environmental decision-
making and infrastructure;

9. Improve training for environmental decision-
making in the federal, state, and local govern-
ments; and

10. Revise environmental legislation and regulations

to more fully support integrated environmental
decisionmaking.

These guidelines are elaborated on below.

Integrate and Improve the Environmental Decision-
making Process. In accordance with the principles set
forth above, top priority should be given to (a) integrating
the many elements of the environmental decisionmaking
processes with each other 1o promote efficient and effec-
tive concurrent reviews by all the responsible agencies, (b)
balancing environmental requirements with develop-
ment, infrastructure, and jobs goals, (c) bringing environ-
mental requirements into line with good, peer-reviewed
science and performance monitoring oriented toward de-
sired environmental outcomes, and (d) providing the flexi-
bility needed to get maximum performance for the
investment of available resources.

To achieve these goals, the {irst step is 1o inventory,
document. and compare the existing environmental
decisionmaking processes. Some are broad analytical pro-
cesses that seek public involvement in preparing a compre-
hensive assessment of societal and physical circumstances,
while others are more narrowly focused on specific.
single-factor, legal requirements. Levels of detail in these
two types of process differ, as do provisions for timing,
public disclosure, and the factors to be considered. The
preparation of flow charts for each of these processes
should be undertaken to facilitate comparisons among them.

The second step should be 1o identify and pursue
opportunities for integrating appropriate processes with
one another. For example:

e CEQ. orits successor agency, should continue its
seminars on NEPA integration and follow-up by
issuing guidance to integrate environmental
analysis and compliance processes.

e The coordinated, multi-media permit process for
major projects being developed by the state of New
Jersey should be evaluated as a potential model for
other states and the federal government.

e The recommendation of EPA's Science Advisory
Board that ecological regions be managed as a
whole, perhaps using regional organizations,
should be pursued.

® Risk-based models for comparing and managing
clusters of environmental regulations, so that the
worst risks would be dealt with first, should be
given a high priority.

o The Arkansas model of NEPA integration should
be considered by other states. In Arkansas, the
in-house, multidisciplinary planning staff of the

State Highway and Transportation Department
works closely with the engineering staff from the
beginning of the design stage to include environ-
mental considerations, prepare environmental
impact statements, and avoid most conflicts with
federal environmental regulations.

e The FHWA and FAA NEPA integration mode)
should be considered for use by other federal
agencies. Both of these agencies use NEPA as the
umbrella for all environmental requirements to
be considered concurrently at the planning, de-
sign, and implementation stages.

® Alternative dispute resolution techniques for fa-
cilitating environmental decisions and avoiding
litigation should be used frequently.

® Special permit processes should be used for cases
where innovative technologies for improving the
environment are proposed to be applied. Such
innovations often cannot be tried under standard
permit requirements because of the uncertainties
introduced by the innovative technology. Closer
monitoring and other special conditions might
allow these innovative projects 1o proceed.

® Federal interagency memoranda of understand-
ing such as the one signed on May 1, 1992 by the
Secretary of Transporntation, the Administrator of
EPA, and the Assistant Secretary of the Army for
Civil Works, to{acilitate the consideration of Sec-
tion 404 permits for transportation projects.
should be used as models for developing other
memoranda of understanding on issues for which
infrastructure and environmental protection
agencies have common needs and interests.

Institutionalize the Environmental Ethic. Lessons
learned from these demonstrations and individual exam-
ples of process integration should be applied broadly 1o
institutionalize and infuse the environmental ethic into
infrastructure agencies and 10 make the integrated envi-
ronmental decisionmaking process more effective, eff-
cient, timely, and predictable. These lessons should be
published in clear and understandable language, with
practical guidelines for implementation.

Provide Better Information to Support Integrated
Environmental Decisionmaking. Access to baseline infor-
mation on natural and cultural resources, similar to that
provided for geological resources by the U.S. Geological
Survey, can save time and costs in completing required
NEPA analyses and documentation as well as in satisf{ying
other environmental permit and approval processes. On-
going programs, such as the National Wetlands Inventory
and the Soil Conservation Service’s Soil Survey have prov-
en extremely useful for these purposes. Proposed initia-
tives for a Bureau of Environmental Statistics within a
Department of Environment that could come about from
the elevation of EPA, and a National Biological Survey
under the Department of the Interior, hold the potential
for contributing significantly to more effective and effi-
cient environmental analyses and compliance decisions.
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The federal government, in cooperation with state
and local governments, should continue to initiate, com-
plete, and maintain national inventories of all of the natu-
ral and cultural resources required to be considered in the
environmental decisionmaking process. User-oriented
procedures should be developed and made widely avail-
able to transform these data into a sound and objective
basis for required analyses and decisions at both the pro-
gram and project-specific levels affecting ecosystems of
various sizes.

Strategically Manage Resources for Environmental
Decisionmaking. Innovative management practices that
prove successful should be identified and transferred into
widespread usage. For example, strategic use of permit
processing personnel to put their time where it will do the
most good has shown promise in the Corps of Engineers
and the state of New York.

® In the Corps, the practice of issuing “general
permits” for large areas in which specific permits
that are consistent can be issued automatically
saves a great deal of processing time and energy.

® Inthe New York case, a recent study found that
the bulk of the time of the environmental com-
pliance staff was being spent on the review and
processing of relatively routine permit applica-
tions, while too little time was left for projects of
major significance and for panicipating in
preapplication environmental analyses where
preventive advice could expedite later permit
processing. It was found that breaking out of rou-
tine permit processing systems that required a
thorough review of every application on a first
come, first served basis could make more effec-
tive use of scarce resources and make the jobs of
staff more interesting and productive.

Some environmental review staffs also have been ex-
panded with {inancing from permit processing fees. Legis-
lation and training funds may be needed to authorize some
management improvements.

More Fully Develop and Apply Environmental Science.
Not enough is known about such subjects as how to manage
large ecological systems, how to measure and communicate
relative environmental risks, and how to estimate the envi-
ronmental outcomes of specific regulatory practices. Re-
search should be done to provide needed answers.

Enhance Public Involvement Programs. Many feder-
al programs in addition to NEPA provide for public in-
volvement or citizen participation. One of the most recent
to require enhanced public involvement is the Intermodal
Surface Transportation Efficiency Act of 1991.

Many state and local governments also have active
programs of this nature. Often, they have been estab-
lished, in par, to satisfy federal requirements.

In 1979, the Advisory Commission on Intergovernmen-
tal Relations completed a comprehensive study of citizen
participation in which it identified 45 different types of in-
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volvement being used by governments. Many other surve, .,
handbooks, training courses, and other sources of help arc
available on this topic to provide guidance.

Forge Interagency Links. Federal agencies can and do
learn from each other when they are in contact. Greater
frequency of contact among federal infrastructure and
environmental agencies should be arranged to facilitate
improved environmental decisionmaking processes, shar-
ing of baseline data, and exchanges of information about
advances in developing and applying improved environ-
mental science. Sharing the results of pilot studies and
demonstrations also should be facilitated through these
contacts. In addition, interchanging personnel among fed-
eral agencies and with state and local governments can
have attitudinal as well as technical benefits. Personnel
exchanges are authorized by the Intergovernmental Ferson-
nel Act of 1970, and Rural Development Councils in many
states may offer convenient mechanisms for arranging
personnel exchanges in rural areas.

Develop and Facilitate Intergovernmental Partner.
ships. Some federal and federally required environmenial
analyses are prepared by state and local governments, and
most federal regulation of the environment is applied by
state and local governments. Additional opportunities for
developing these intergovernmental partnerships—maost
notably the potential state responsibility for issuing Sec-
tion 404 permits—should be sought out and developed
where the capacity exists at state and local levels to per-
form these responsibilities responsibly.

Advantages include administration of requircments
by officials who are closer 10 and more familiar with local
conditions, and who are better able to supply and respond
to other relevant information in the community. State and
local governments also may be more able 1o combine diversce
permit and approval decisions in an integrated revicw pro-
cess as is being demonstrated now in New Jersey.

Where state and local governments need help in com-
plying with federal requirements, that help should be
supplied through the intergovernmental partnership. The
federal government has a responsibility under the Regula-
tory Flexibility Act to give special recognition to the prob-
lems of small governments in responding to federal
requirements. The establishment of a small-communit
coordinator in EPA, and a local government/small com-
munity dialogue group to advise EPA on these special
needs, hasbeen helpful toboth the federal and non-feder-
al partners. This EPA example should be considered for
adoption by other federal agencies.

Provide Environmental Training. The improved
decisionmaking processes, more fully developed data
bases, and new environmental science called for by this
task force are significant departures from much current
practice. If they are to be successfully implemented, many
federal officials—from top management to operational
practitioners—will need to be trained in new conceptsand
new methods of operating. The new guidelines will not be
self-implementing. Adequate training for all those who
need it should be supplied.
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Revise Legislation and Regulations. Although some
of the integration of processes recommended here, and
the development of better baseline data, can be accom-
plished under existing legislation, it should be recognized
that the full implementation of these principles and guide-
lines will not be possible without revising present legisla-
tion and the regulations related thereto. Pilot projects and
special demonstrations should be used to set the stage for
needed legislative revisions. For example, the pending Gov-
emment Performance and Results Act of 1993 may provide a
convenient vehicle for testing outcome-based evaluations of
the performance of environmental programs on a pilot proj-
ect basis. That act also would provide for broader application
of the pilot project findings at a later time. Opportunities to
enact legislation that would more fully integrate environ-
mental decisionmaking processes should be sought.

V. RECOMMENDED IMPLEMENTATION STEPS

1. Establisb an Integrated Environmental Ethic
and Decisionmaking Process. The following actions
should be taken to establish an integrated environmental
ethic and decisionmaking process applicable 1o all federal
agencies that administer infrastructure programs directly,
provide financial assistance for infrastructure, or regulate
infrastructure:

® The President should revise and expand Execu-
tive Order 12088 (Environmental Compliance),
or issue a new executive order, 10 establish gov-
ernmentwide policies (o integrate environmental
decisionmaking based on (a) outcome-based per-
formance standards. (b) improved science, and (c)
risk-based priorities for compliance. The executive
order should direct all federal infrastructure agen-
cies 10 establish, and actively nurture, a strong envi-
ronmental ethic within their programs. and should
give CEQ. or its successor agency. responsibility for
overseeing implementation of the governmentwide
policies. The President also should convene a
White House Summit on Environmenta! Integra-
tion 10 help focus attention on the imponance of
this governmentwide initiative.

® CEQ, or its successor agency. should develop
additional governmentwide guidance, in consul-
tation with other federal environmental and in-
frastructure agencies and affected state and local
governments, to assist in implementing the Presi-
dent’s environmental integration policies. CEQ
also should develop legislative proposals needed
to facilitate the implementation of the Presi-
dent’s policies, and a clearinghouse of best prac-
tices that can be used to implement the additional
guidance. This guidance should advise federal
agencies on the appropriate use of innovative
management practices such as alternative dis-
pute resolution techniques and the optimal allo-
cation of environmental analysis and compliance
review staffs in operating the integrated process.

® OMB should revise its legislative review, regula-
tory review, and budget submission procedures to
support the President’s environmental integra-
tion policies.

& The Congress should revise all environmental
statutes to bring them clearly within the purview
of NEPA integration policies and to establish ear-
ly integration, of reviews, performance-based
compliance, efficiency, affordability, timeliness.
and predictability as goals of the environmental
decisionmaking process.

o Each federal infrastructure and environmental
agency should review its environmental review
and decisionmaking regulations and processes 1o
incorporate and affirmatively support the princi-
ples of integration.

2. Pursue Pilot Projects. When the “Government
Performance and Results Act of 1993" is enacted. EPA.
CEQ, or a consortium of federal environmental agencics
should apply to OMB for a pilot project to begin develop-
ing outcome-based performance evaluation measures of
environmental programs.

3. Improve the Knowledge-Base for Environmental
Decisionmaking. All of the federal environmental agen-
cies should work through the Federal Geographic Data
Committee (FGDC) to accelerate development and coor-
dination of a comprehensive nationwide data base 10 sup-
port improved environmental decisionmaking by federal.
state, and local governments.

The recommendations of EPAs Science Advison
Board should be used as the basis for an expanded pro-
gram of environmental research based on improved risk
assessments and concepts of ecological and/or watershed
management. Other federal, state, and local environmen-
tal agencies should be consulted in expanding this re-
search program. The resources of the Office of Science
and Technology Policy, the National Science Foundation.
federal laboratories, EPA's interagency research commit-
tee, the Department of Defense Strategic Environmental
Research Program, and the National Academy of Scien-
ces/National Research Council should be used to buttress
this essential activity.

4. Provide Environmental Training. CEQ. or its
successor agency, should be directed to continue its NEPA
integration seminars and workshops, and to work with the
Office of Personnel Management, the Federal Executive
Institute, EPA, the other environmental and infrastruc-
ture agencies, and universities to increase training oppor-
tunities in support of environmental integration policies
and guidelines. Provisions of the Intergovernmental Person-
nel Act should be used to encourage personnel exchanges
among federal agencies and between the federal govern-
ment and the state and local governments.
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Statement of Principles and Guidelines, Federal Infrastructure Task Force VI

IMPROVING THE FINANCING OF INFRASTRUCTURE

I. OBJECTIVE

The purpose of this statement of principles and guide-
lines is to improve the effectiveness, efficiency, and equity
of infrastructure financing. The approach taken is to es-
tablish financial planning and the selection of appropriate
sources of funds and financing mechanisms as an integral
part of infrastructure planning and decisionmaking, span-
ning the entire process from goal-setting to implementa-
tion. Financial planning should not be brought in just at the
end of the process, as an afterthought or simply as an ele-
ment of the implementation process, accepting all the goals,
programs, and projects that may have been developed with-
out consideration of their financial consequences.

1. FINDINGS

1. Rising Requirements for Funds. Very often,
grand visions of infrastructure are framed, social policies
are adopted, programs are developed, general require-
ments are mandated, and it is assumed that the necessary
financing will come from somewhere. That assumption
frequently no longer rings true. The costs of infrastruc-
ture programs (designed to accommodate growth and pro-
vide adequate maintenance of existing facilities and
equipment) and unfunded federal mandates (1o protect
the environment, accommodate the handicapped, and al-
leviate overcrowding in correctional facilities and other
public institutions, for example) have accumulated faster
than revenues have grown, sending infrastructure agen-
cies, and the governments to which they belong, in search
of additional funds.

2. Heavy State and Local Government Responsibil-
ity for Funding. State and local governments traditionally
have been responsible for building, owning, operating,
maintaining, and financing most public works. As federal
aid has declined in recent years, and unfunded federal
mandates have increased, the financial responsibilities of
state and local governments have increased even more.
The traditional funding sources and mechanisms—including
the general fund (containing revenues from such sources as
property, sales, and income taxes), general obligation bonds,
revenue bonds, dedicated taxes such as the gasoline tax, and
intergovernmental grants—often come up short.

3. The Search for Alternative Sources of Funds.
During the 1980s, and even in the early 1990s, there has
been increasing interest in using non-traditional mechanisms
for raising funds to pay for infrastructure. For example:

e The U.S. Department of Transportation joined
that search in a major way in the 1980s through its
Rice Center studies.

e The U.S. Environmental Protection Agency has
prepared a major new inventory of alternative
financing techniques, Alternative Financing Mech-
anisms for Environmental Programs (1992).

e Cost sharing and dedicated infrastructure trust
funds became a regular part of the U.S. Army
Corps of Engineers’ financial planning in 1986.

e State and local governments are negotiating
more frequently with developers to fund essen-
tial infrastructure.

® Alternative pricing policies for western water arc
being examined.

® The access of state and local governments to the
debt capital markets has been affected signifi-
cantly as the federal tax-exempt status of their
bonds was relaxed in 1981, then tightened signifi-
cantly in 1986, and is now being reconsidered
under the persistent prodding of the Rebuild
America Coalition, the Anthony Commission,
and others.

® The mixing of federal gas tax dollars with private
toll road funds—illegal for many years—was au-
thorized in 1991.

® In 1993, a special federal study commission rec-
ommended a series of innovative federal actions
to attract pension fund investments into infra-
structure.

One of the strongest forces driving this search for
additional infrastructure funds is rapid growth of un-
funded federal mandates. These mandates are imposed by
federal laws, court decisions, and administrative regula-
tions, with little or no thought given to their costs. Many of
these mandates are for environmental protection. Others
are for the purpose of benefitting Americans with disabili-
ties, reducing the crowding of prisoners incarcerated by
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the criminal justice system, and ensuring fair wages and
working conditions for infrastructure workers. The cumu-
lative costs of these mandates are high and growing, but
they have not been systematically estimated or provided
for with planned funding. They have begun to displace other
important state and local priorities without weighing the
relative merits of competing priorities. Legally speaking, all
mandates are of the highest priority but, scientifically speak-
ing, EPA's Science Advisory Board has observed that not all
mandates are of equal urgency or necessity.

4. InefTicient Uses of Funds. Some features of infra-
structure programs, built in by the political process, have
resulted in inefficient uses of scarce funds. For example,
funding that is available only for capital improvements, in
times when adequate maintenance funding is not available,
has resulted in too much construction and reconstruction,
and too frequent replacement of capital equipment, incur-
ring greater costs than would have been incurred if routine
maintenance had been performed as needed.

Other inefficiencies have been introduced when
money has been borrowed for public works at interest
rates above the most favorable ones available. The use of
Structured Municipal Bonds is one innovative financial
tool, for example, that can make best-rate capital readily
available to the widest range of state, local, and private
infrastructure developers without increasing federal
taxes, expenditures, or liabilities, and without disrupting
the administrative practices of its infrastructure funding
agencies. Structured Municipal Bonds apply securitiza-
tion to the market for tax exempt municipal bonds by
structuring pools of loans into securities purchased and
traded in a global market by institutional investors. Feder-
ally sponsored securitization is increasing for a number of
purposes, and could be applied to Structured Municipal
Bonds to leverage limited federal infrastructure grants
that capitalize state revolving loan funds and bond banks.

The method of revenue collection itself also can lead
to an inefficient use of funds. For example, the current
system of fuel taxes and highway tolls favors vehicles with
high weight-to-axle ratios, increasing road wear and main-
tenance costs. In the case of toll roads, frequent stops to
pay small fees may result in traffic delays that represent a
private cost and add to air pollution. On the other hand,
new technologies can change the equation. New collec-
tion devices are being introduced that can calibrate use,
permit congestion pricing, and make tolls a very efficient
way of exacting user charges.

5. Imequities of Funding. Responsibilities for fund-
ing infrastructure frequently fall unequally and inequit-
ably on individuals and governments. For example, when
general taxes pay for infrastructure services that are not
used to the same extent by everyone, it is generally agreed
that some users pay too much, while others pay too little. An
example is unmetered public water. If payment for a service
that is essential to the general public’s health and safety is
beyond the means of certain parties, then the case can be
made for subsidized or even free service. Again, public
health and safety may dictate that individuals who cannot pay
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for water may receive basic service at reduced rates or even
free until they (or others on their behalf) can pay.

At the governmental level, examples of inequity arise
frequently in the distribution of intergovernmental aid
and in the imposition of intergovernmental mandates.
Although it is generally agreed that aid should be distrib-
uted in relation to needs and ability to pay, many current
funding formulas do not follow these two principles very
closely, and mandates seldom consider these principles at
all. Numerous examples of unequal impacts of environ-
mental costs have been presented to EPA.

1. PRINCIPLES AND GUIDELINES
FOR FUNDING INFRASTRUCTURE

In order to improve the funding of infrastructure pro-
grams, three principles should be followed:

® A financial planning process should be estab-
lished and applied consistently to all federal pro-
grams affecting infrastructure either directly,
through federal aid, or by regulation.

® Astandard set of criteria for evaluating the effec-
tiveness, equity, and efficiency of infrastructure
funding sources and mechanisms should be estab-
lished and applied consistently throughout the
federal government as part of the financial plan-
ning process.

® Mechanisms for funding infrastructure should be
chosen after a thorough evaluation of alterna-
tives is performed using the standard criteria.

These three basic principles are elaborated on below
and supported with preliminary guidelines.

The Financial Planning Process

The ability to put together a practical package of di-
verse funding mechanisms may be the key to finding the
resources needed to support established infrastructure
objectives. For each infrastructure program being pro-
posed, mandated, budgeted, or reevaluated, a financial
feasibility/affordability analysis should be prepared. The
purposes of this analysis should be to gauge the financial
feasibility and relative effectiveness of alternative infra-
structure proposals from the viewpoint of all the parties
responsible for funding the improvement and its subse-
quent operation and maintenance, and to identify the
most affordable options. Preparing this analysis at an early
stage in the review of legislative and rulemaking proposals
can be an effective means of holding costs down. Risk
estimates based on worst-case scenarios may have to be
tempered by assessments of costs and resulting improve-
ments in performance.

The requirement for financial feasibility analysis
should apply equally to judicial, legislative, and executive
decisions affecting the demand for infrastructure. If funds
cannot be raised without jeopardizing the fiscal health of
the responsible parties, programs and mandates should be
redesigned or stretched out to make them feasible.

The May 1992 report of EPA's Environmental Finan-
cial Advisory Board (EFAB) entitled Narrowing the Gap:
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Environmental Finance for the 1990s provides a blueprint
for the kind of financial feasibility that all federal infra-
structure agencies should consider. Clear estimates of the
financing needs are the first step, to be followed by an
evaluation of potential funding sources and mechanisms,
and the differing capacities to pay possessed by the gov-
ernments and agencies responsible for implementing in-
frastructure proposals. It is likely that a package of several
revenue sources will be needed to meet identified needs.

A multi-year time frame is particularly important for
infrastructure planning. In part, this is because bringing
capital projects into existence requires extensive engi-
neering and involves long construction periods. In addi-
tion, there often are long lags involved in acquiring
various permits and completing public hearing and ap-
proval processes. But it is also because of the large amount
of investment that a typical infrastructure project involves
and the long periods of time over which it will provide
benefits.

Criteria for Evaluating Alternative Funding Mechanisms

Generally, sources of funds can be judged by three
criteria:

Equity: The attribute of raising revenues from those
who benefit from the expenditure in proportion to their
benefit or the costs they impose on society, with due re-
gard to shared benefits and consistent with prevailing no-
tions of ability to pay.

Efficiency: The attribute of raising the needed funds
at a minimum administrative and transaction cost and
avoiding unintended distortions in the programs and fi-
nancial markets.

Effectiveness: The attribute of raising funds in a suffi-
cient amount and timely fashion when needed to meet the
costs. In other words, a source of funds may in theory be
equitable and efficient, but unless it yields sufficient funds
in a dependable fashion when they are needed and has the
elasticity needed to respond to changing demands, it is not
effective. Legal restrictions, political acceptability, inter-
jurisdictional economic competition, and in the case of
borrowing, financial market acceptability, all may limit the
effectiveness of various sources of funds.

Guidelines for Applying the Benefit Principle. In gen-
eral, those who benefit from infrastructure services
should be asked to pay for them. User fees, dedicated
taxes, trust funds, and special districts are commonly used
to apply this principle. This works well when most of the
benefits are identifiable, measurable, and direct, and
when the beneficiaries can be billed conveniently at the
point of use or where they live.

However, when many of these benefits are widely
dispersed, indirect, or difficult to measure, general taxes
may be the only efficient means of funding. In addition,
when some people needing services do not have the ability
to pay, or have only limited ability to pay, general taxes
also may be the most equitable means of funding.

A special case of responsibility to pay for infrastruc-
ture occurs when identifiable parties cause pollution or
impose other infrastructure costs on society. In this case,
the polluter or imposer of the cost should pay the costs
they impose on society to the extent that those costs can be
clearly identified and measured.

Selecting Funding Mechanisms

Selection among alternative sources of funding
should be guided by the criteria of effectiveness, equity,
and efficiency. The application of these criteria is seldom
clear cut nor are the outcomes of analysis unambiguous;
people and governments can disagree over the level and
distribution of benefits of programs and projects and how
their costs should be apportioned and revenues collected.
Nonetheless, there is an overriding need to analyze {i-
nancing implications and options at the very outset of the
infrastructure investment analysis process (see Task Force
I Statement), not as an afterthought. Only in this way can
the benefits and costs be compared, and the concepts of
equity, effectiveness, and efficiency of funding options be
recognized.

Another tier of concern has to do with the selection of
the source of funds and traditional versus non-traditional
financing techniques. Governments have many alterna-
tivesin the selection of specific revenue sourcesand in the
choices of facility operations and revenue collections.
Much of the innovation that has occurred in the financing
of infrastructure has been to establish new entities in the
public sector or to enlist the private sector in the develop-
ment, financing, construction, and/or operation of capital
facilities formerly provided by the public sector.

There also are several intergovernmental concerns
involved in transfers, mandates and tax policy relation-
ships. In our federal system, governments that own and
operate infrastructure may find themselves in receipt of
financial assistance (the fiscal carrot) or under mandate
(the stick) when it comes to providing services. Further-
more, federal tax policy, and federal securities laws and
regulations, have pervasive effects on the cost and avail-
ability of financing techniques used by state and local
governments.

The Principal Choices. There are four major choices

when selecting among potential mechanisms for funding
infrastructure:

Current Revenues

Borrowing (pledging future revenues)
Intergovernmental Assistance
Private-Sector Options.

It is important to recognize that all expenditures in-
cluding those on capital items will ultimately need to be
paid from revenues in somebody’s budget, either today or
in the future. Thus, the selection of sources of funds
breaks down into a decision to either finance improve-
ments from revenues currently collected by governments
or others on their behalf, or by promising to use future
revenues to pay debt service or lease payments.

Deciding from what sources infrastructure will be
funded is vital not only in deciding on the relative merits of
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one resource over another, but also in the practical affairs
of designing a financing plan. It is important at the outset
to understand the distinctions between (1) own-source
revenues which governments raise themselves and over
which they have some degree of control, and (2) intergov-
ernmental payments which are funded by others and over
which the recipients may have little or no control. Inter-
governmental assistance is decided upon by the assisting
government, and its use may carry numerous conditions
that limit its flexibility.

Alternatively, governments may elect to borrow or
contract for the provision of infrastructure and related
services with the private sector. In every case, again, reve-
nues to pay for the facility and services will need to be
raised sooner or later, by one governmental level or
another, or by private parties. When raised either through
taxes or charges, these revenues will most likely represent
a cost in foregone opportunities to spend funds on other
things. It is important, therefore, at the outset of infra-
structure policy and planning processes to focus on sound
criteria for selecting the appropriate sources of funding.

Traditional versus Non-Traditional Funding Mecha-.
nisms to Consider. Governments have typically relied on
a limited number of traditional revenue sources such as
the property tax (at the local level) and various forms of
sales taxes (general and selective) and income taxes (usu-
ally at the state level). In addition, governments have
commonly financed utilities (water, sewer, waste disposal)
through user charges based on consumption and/or avail-
ability of service. Increasing pressure on raising sufficient
funds through traditional mechanisms, greater accep-
tance of the benefit principle, and technological advances
have all combined to increase the use of non-traditional
sources of revenues. These include developer exactions,
special taxing districts, and innovative user charges, such
as congestion fees and differential waste disposal fees. As
technology for recording usage and levying requisite
charges (such as in highway user charges) improves, other
opportunities will present themselves to better attune
charges to benefits.

Both traditional and non-traditional mechanisms
should be considered to fill any funding gaps. The advan-
tage of traditional funding mechanisms is that they are
already in place and known—administratively, politically,
and in terms of predictable productivity. However, they
may be at their limits of effective use, economically, politi-
cally or legally. If that is the case, the non-traditional
mechanisms may offer the only alternatives available for
generating additional revenues. Experimentation with al-
ternative funding mechanisms should be encouraged.

In any event, whether traditional or non-traditional
mechanisms are used, there are limitations beyond which
spending of any unit cannot go, no matter what sources or
mechanisms are enlisted in the effort. The non-traditional
sources, at least up to now, have accounted for less than 20
percent of infrastructure budgets.

Pay-as-You-Go Versus Borrowing. When making
choices between using current revenues or deferring their
collection until the future through borrowing or lease-
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purchase arrangements, there is the added dimension of
timing of benefits and payments. The arguments between
the advisability of borrowing versus using current reve-
nues (pay-as-you-go) are well understood, but are espe-
cially pertinent in the case of infrastructure financing.
Whereas reliance on current revenues saves on interest
costs and conserves borrowing capacity, it frequently is not
an effective option because it provides insufficient funds
to pay the large costs of an infrastructure project. Perhaps
more important is the desirability of aligning costs to the
benefits received over time. Capital improvements pro-
duce their benefits over the span of many years, and it is
logical that those who benefit from services over time
should pay for them as they are used, especially when the
users may vary from year to year.

State and local governments rely heavily on the capi-
tal markets to finance their infrastructure needs. While
the realities of the federal budget place limits upon the
encouragement that can be provided for such borrowings
through tax preferences and securities regulation, there is
an overriding obligation to make such access as economi-
cal and efficient as possible and to focus on the public
benefits of the expenditures to be financed, as opposed to
the particular legal form of the borrower or its obligation.
Where, for example, there may be incidental or derivative
benefits to private parties as a result of financing arrange-
ments, these should not unduly inhibit the use of tax-ex-
empt borrowing for facilities that benefit the general
public. To the extent possible, broad program objectives
should be set and the states and localities should have
freedom from detailed restrictions in accomplishing them
as best they can.

Guidelines for Determining Who Should Pay. When
governments, as distinct from identifiable private parties,
pay for infrastructure, the question is which governments
should raise the revenues from their own sources. Local
benefits should be paid for locally; regional or metropoli-
tan benefits should be paid for at that level (generally
through a special district); statewide benefits should be
paid for by the state; and national benefits should be paid
for by the federal government. Often, however, a single
facility serves more than one clientele, as when a single
highway accommodates local, regional, and long-distance
trips. In such cases, costs should be shared.

When one government mandates another govern-
ment to provide infrastructure, it may have responsibility
to pay part or all of the costs. When the mandating govern-
ment is simply regulating services that would be provided
in any event, the need is not so compelling. But when the
mandate is to meet a national need or involves substantial
spillovers, then the need for assistance is compelling.

The key to determining who should pay, and how
much, is a careful analysis of who benefits (both directly
and indirectly), over what period of time, in what propor-
tions they benefit, and how able they are to pay in propor-
tion to their benefits (or to the costs they impose on
others). Governments, like private parties, have differing
abilities to pay that should be considered when costs are
mandated on them, and when intergovernmental grants
are distributed. Representative revenue capacity, tax ef- -
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fort, and expenditure needs (such as prepared by the U.S.
Advisory Commission on Intergovernmental Relations)
should be consulted when considering the ability of gov-
ernments to pay a fair share of infrastructure costs. Gov-
ernmental analyses also can be strengthened significantly
by reference to the publications and evaluations of the
credit rating agencies and municipal credit analysts who
provide helpful guidance on the feasibility and reliability
of various financing mechanisms, as well as the credit
worthiness of governments that wish to employ them.

IV. INITIAL IMPLEMENTATION STEPS

The following five initial steps should be taken imme-
diately to start establishing comprehensive financial plan-
ning and management processes in all of the federal
government’s infrastructure agencies:

® Issue governmentwide principles and guidelines
for comprehensive financial planning in infra-
structure agencies.

e Consider establishing financial advisory boards in
each of the federal infrastructure agencies, using
EPA's EFAB model.

® Remove legislative barriers.

Fill knowledge gaps that impede sound financial
planning.

® Buildagency capacities to perform financial plan-
ning.

e Use private {inancial services.

Each of these initial steps is elaborated on below.

Issue Principles and Guidelines. The President
should issue a single set of governmentwide financial
planning and management principles, and establish a pro-
cess for more fully developing, issuing, and overseeing
guidelines that would require each federal infrastructure
agency to continuously and comprehensively evaluate and
improve the funding of its infrastructure objectives. These
guidelines should show clearly how the President’s princi-
ples should be applied to directly administered federal
infrastructure programs, as well as federally assisted and
federally regulated infrastructure programs.

Oversight responsibilities located in the Executive
Office of the President should be exercised in consultation
and cooperation with the federal infrastructure agencies.
OMB should be given responsibility for compiling esti-
mates of the cumulative federal, state, and local funding
requirements resulting from federal infrastructure pro-
grams, policies, and mandates. There should be a re-exa-
mination of multi-year planning and budgeting at the
federal level and the implementation of capital budgeting
and advance funding concepts in the case of physical infra-
structure spending.

Establish Financial Advisory Boards. The Environ-
mental Financial Advisory Board (EFAB) in EPA has put
EPA much more closely in touch with the financial reali-
ties, capacities, and opportunities faced by its state, local,
and private partners, and has developed many significant

insights into the means by which environmental funding
might be improved. EFAB, with its balanced representa-
tion and strong track record, provides a sound model for
other federal agencies to consider in helping tostrengthen
their own approaches to ensuring more effective, equita-
ble, and efficient funding of their infrastructure responsi-
bilities. The Waterways Users Board, attached to the
Army Corps of Engineers, provides another model.

Remove Legislative Barriers. Federal tax and securi-
ties laws, as well as state laws, limit access to revenue
sources and innovative financing mechanisms. As these
barriers are encountered, consideration shouldbe given to

" appropriate remedial legislation.

Fill Knowledge Gaps. The background materials
identified and distributed to support the deliberations of
this task force should be published and made available
much more widely. In addition, an ongoing clearinghouse
capable of continuing a similar service should be estab-
lished. This service should include cataloguing, evaluat-
ing, and promoting the use of innovative funding
mechanisms such as revolving loan funds, structured mu-
nicipal bonds, and new types of infrastructure securities.

INTERNET and other means of timely information
exchanges among federal infrastructure agencies and oth-
ers should be established.

The creation of new knowledge also should be pur-
sued. For example, better cost-estimating methodologies
are needed to enable consideration of future funding
needs of federal mandates. Better tracking of program
performance, benefits, and costs also would be of invalu-
able assistance to financial planners. Pilot studies, under
the “Government Performance and Results Act of 1993,
should be used to begin creating such new knowledge.

Provide Training and Technical Assistance. For the
most part, the type of financial planning being recom-
mended by this task force is not now being done in the
federal government or elsewhere. Thus, as new principles,
guidelines, and knowledge are developed, and begin tobe
used, there will be a growing need to familiarize increasing
numbers of people with them. To meet this need, both
formal training and a variety of technical assistance oppor-
tunities should be offered. The various federal infrastruc-
ture agencies, in cooperation with each other and with
OPM, should develop and offer appropriate courses, man-
uals, personnel exchanges, and other such opportunities.

Partnerships with established training institutions
should be explored. For example, the Federal Executive
Institute frequently develops special courses for agencies,
and the Intergovernmental Personnel Act allows state and
local officials to enroll in federal training courses. That
same act also encourages intergovernmental personnel
exchanges. Another type of opportunity is illustrated by the
Western Infrastructure Leadership Institute led by the Uni-
versity of New Mexico and the University of Arizona.

Use Private Financial Services. Many private firms
are highly skilled in techniques of financial analysis and
planning, financial deal-making, and the creation of new
financial instruments. Public bodies should use outside
advisors to explore potential financing mechanisms to

L 1-=7

U.S. Advisory Commission on Intergovernmental Relations 47



achieve portions of their financial planning. Proposals for
innovative financing mechanisms, as well as advice on
ways to make the mechanics and techniques of the plan-
ning process itself more effective and efficient, are useful
services that are needed and should be provided by experts
who specialize in these concerns,

Innovate and Experiment with Financing Mecha-
nisms. The arena of public capital finance is vigorous and
dynamic. Experience has already been gained with financ-
ing mechanisms that pool and stretch resources by making
municipal debt more attractive to existing investors and
enabling it to attract new investors. Revolving loan funds,
bond banks and pools, credit enhancements, and various
forms of swaps and derivatives are devices to reshape and
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make more attractive the future cash flows that debt obli-
gations represent. Proposals for securitizing streams of
funds including those on grants and the establishment of
new financial institutions in which there is a federal inter-
est, and the development of infrastructure securities that
are attractive to individual investors or, at the other end of
the scale, to public pension systems are all examples of
innovation. Some of these represent greater collaboration
with the private sector as well. As has been noted above,
financing infrastructure represents a broad scale of policy
concerns and revenue-raising entities and techniques. In-
novation is to be encouraged as is the testing of the effi-
ciency, effectiveness, and equity of new and novel
techniques in particular applications.
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