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Date
MINUTES OF THE HOUSE COMMITTEE ON FEDERAL AND STATE AFFAIRS.
The meeting was called to order by Chairperson Clyde Graeber at 1:30 p.m. on February 1, 1994 in Room
526-S of the Capitol.

All members were present except: Representative Darlene Cornfield, Excused
Representative Rand Rock, Excused

Committee staff present: Mary Galligan, Legislative Research Department
Lynne Holt, Legislative Research Department
Mary Ann Torrence, Revisor of Statutes
June Evans, Committee Secretary

Conferees appearing before the committee: ~Attorney General Robert T. Stephan
Representative Candy Ruff
Debra Bates-Lamborn, Vice Pres., Lansing Historical Soc.
Ray Roberts, Deputy Secretary of Facility Management,
Kansas Department of Corrections

Others attending: See attached list

The Chairperson announced that capital punishment was on the Table and that he is the only one that can bring
that forward and there will be notice before that is done.

The Chairperson announced the purpose of today’s meeting is to receive a briefing in regard casino gaming in
the state of Kansas.

Attorney General Robert T. Stephen gave a briefing on the current status of gaming issues in view of the
Kansas Supreme Court’s recent decision in State v. Finney. This is the case that the Senate, by resolution,
directed me to file to obtain the Court’s interpretation of our lottery amendment. Consistent with published
opinions issued in 1987, 1991 and 1992, the majority concluded that the constitutional provision authorizing a
state-owned and operated lottery permits the state to conduct any “game, scheme, gift, enterprise, or similar
contrivance wherein a person agrees to give valuable consideration for the chance to win a prize or prizes.”

The Attorney General’s opinion is that casino gaming is permitted for purposes of the IGRA; the state is
permitted for purposes of the IGRA; the state is permitted by the constitution to own and operate a casino and
there are no statutes prohibiting such an operation, except the provisions prohibiting video lottery and off-track
betting. This being the case, it is believed it is incumbent upon the legislature to get on with the business of
attempting to negotiate compacts with the four resident tribes or risk the chance that the tribes will receive court
approval to go ahead with their operations without state involvement. (See Attachment # 1 & 2)

The Chairperson asked Lance Burr, Attorney General for the Tribes, if he would attend the Joint Committee
on Gaming Compacts on Thursday, February 3 and Mr. Burr replied, he would if invited and the Chairperson
said he was invited.

The Chairperson opened the hearing on HB 2680 which deals with changing the name of Lansing Correctional
Facility to Kansas State Penitentiary which was the original name.

Representative L. Candy RufT, testified in support of HB 2680 stating it was very important to the people of
Lansing to use the name ‘Kansas State Penitentiary’. There is much history in Lansing associated with the
penitentiary dating back to 1864 and the residents want to keep this history.

Debra Bates-Lamborn, Vice President of the Lansing Historical Society, testified in support of HB 2680.
stating the community appreciates the politically correctness of Lansing Correctional Facility but the
community has been robbed of its historical significance. The community is proud of this institution and its
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history. This history dates back to February 11, 1858. Work was began in 1864, 130 years ago when the
north wing construction was begun. (See Attachment #3)

Ray Roberts, Deputy Secretary of Facility Management, Kansas Department of Corrections, testified as an
opponent to HB 2680, stating in 1990 the Kansas Department of Corrections recommended legislation, which
was subsequently approved, to change the names of several of the state’s correctional institutions by including
“correctional facility” in the name designation. The name changes were implemented to reflect facility
consolidations, to establish uniformity in the designations of the correctional facilities under the jurisdiction of
the Department of Corrections, and to promote a systemic approach and more appropriately reflect the
departmental mission and the institutions’ roles within the correctional system. HB 2680 reverses the
uniformity in facility designations which was achieved in 1990. (See Attachment #4)

The cost of the change was questioned and the Chairperson replied the Fiscal Note showed the cost would be
minimal. (See Attachment #5)

Representative Lahti moved and Representative Empson seconded to pass HB 2680 out favorably. The

motion carried.

Representative Gilbert moved and Representative Cox seconded to approve the minutes of January 19 and 20.
Representative Plummer requested that on Page 2 of the January 20th minutes be corrected to read
“Representative Plummer requested to be recorded as voting ‘“NO’.

The following attachments were distributed: Richaleen Turpin, Chair, Legislative Committee, Kansas
Thoroughbred Association (Attachment #6) and State Income Tax Refunds for Military Retirees from Frieden,
Haynes and Forbes (Attachment #7)

The meeting adjourned at 3:10 PM.

The next meeting will be February 2, 1994.

Unless specifically noted, the individual remarks recorded herein have not been

transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. 2
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ROBERT T. STEPHAN
ATTORNEY GENERAL

STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR, KANSAS JUDICIAL CENTER, TOPEKA 66612-1597

MAIN PHONE: (913) 296-2215
CONSUMER PROTECTION: 296-3751
Testimony of Robert T. Stephan TELECOPIER: 296:6206

Attorney General
Before the House Committee on
Federal and State Affairs
Re: BSupreme Court Decision on Gaming

February 1, 1994

Mr. Chairman, Members of the Committee:
Thank you for inviting me to comment on the current

status of gaming issues in view of the Kansas Supreme Court's

recent decision in State v. Finney.

As you will recall, this is the case that the Senate, by
resolution, directed me to file to obtain the Court's
interpretation of our lottery amendment. Consistent with
published opinions I issued in 1987, 1991 and 1992, the
majority concluded that the constitutional provision
authorizing a state-owned and operated lottery permits the
state to conduct any "game, scheme, gift, enterprise, or
similar contrivance wherein a person agrees to give valuable
consideration for the chance to win a prize or prizes." The
court noted that the term "lottery" has long been defined in
this way and that the adoption of article 15, section 3c did

nothing to alter this long-standing definition. Thus, under

54
g-- /-9

74 4/



Testimony of Robert T. Stephan

Before the House Committee on Federal and State Affairs
Page 2
February 1, 1994

the Court's holding, the Kansas constitution would allow the
state to own and operate a casino.

Interestingly, the dissent, written by Justice
McFarland and joined by Chief Justice Holmes and Justice
Abbott, concluded that despite prior Court decisions, the
term "lottery," as used in the constitution, has never meant
anything more than numbers or ticket games won entirely by
chance. In so holding, the dissent found that the Kansas
constitution has never prohibited casino-type games that do
not meet this definition of "lottery."

Both the majority and the dissent agree that enabling
legislation is necessary before the state may embark upon a
casino operation. The Court did not, however, address
whether such would be necessary for the Indian nations to be
able to compact for these types of games. As I informed the
legislature last year, interpretation of the Indian Gaming
Regulatory Act is for the federal courts. Thus the Court
declined to determine whether, for purposes of the IGRA,
casino games are '"permitted" in this state.

In my opinion, casino gaming is permitted for purposes
of the IGRA; the state is permitted by the constitution to
own and operate a casino and there are no statutes
prohibiting such an operation, except the provisions
prohibiting video lottery and off-track betting. This being
the case, I believe it is incumbent upon the legislature to

get on with the business of attempting to negotiate compacts
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with the four resident tribes or risk the chance that the

tribes will receive court approval to go ahead with their

operations without state involvement.
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Good afternoon Ladies and Gentlemen, my name is Debra Bates-Lamborn, I am the
vice-president of the Lansing Historical Society of Lansing, Kansas. I am here before
you today to ask your assistance in the changing the name of our state penitentiary to
its' original title of Kansas State Penitentiary.
Although we appreciate the politically correctness of Lansing Correctional Facility,
I believe that the state office of corrections has robbed the community and the state
penitentiary of its' historical significance when they took away its' original name.
We are proud of this institution in our community and we are proud of its' history. The
firsts move to establish our state penitentiary was made February 11, 1858, some 136
years ago. In 1861, the Kansas Legislature passed an act
authorizing the state penitentiary to be located in Leavenworth County. In the fall of
that year = a commission selected the present site of the penitentiary. The
commission visited penitentiaries in New York, Michigan and Illinois for the
purpose of obtaining different views to be embodied in a penitentiary. They found that
Joliet, Illinois was by far the best and this one was followed as a model.
Work began on the penitentiary in the summer of 1864, 130 years ago, and they set
about to put in the foundation of the first wing, known
as the north wing. Inmates, who were sentenced to hard labor, were put to work
building the penitentiary.
Unfortunately, construction came to a halt for two years because of the conditions in
Kansas caused by the Civil War.
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Before the building of the United States Penitentiary at Leavenworth, military and
federal prisoners were kept at the state penitentiary. The Oklahoma prisoners were also
kept there for a number of years.

As aphotographer and ajournalist for our weekly newspaper, The Leader, I have come
in contact with different people throughout our community and have asked their
opinion about the changing of the name, and they feel very strong ties to its' former
name. Our community grew up around this state institution and several of my friends
grew up in the shadows of K.S.P. in state houses where the medium security
penitentiary now stands. They believe, as I do, that it should be called what it is and
not a facility.

Let me ask you this question, have you ever looked up the definition of the word
facility in a dictionary.

[ prefer the definition given by a man who loved words John B. Bremner. He wrote
a book that eventually became the journalist bible, 'Words on Words', in\l}ﬁe writes:
Facility: As a building, informally, a facility is an outhouse. As a building, formally,
afacility is a flatulent word tacked onto anything from a concert hall to a penitentiary.
Facilities is a handy generic word for a collection of buildings and assembly rooms
with different purposes. But call a gymnasium a gymnasium, not a recreational
facility, a school is a school, not an educational facility, and our state penitentiary is
Kansas State Penitentiary not a facility.

Thank you ladies and gentlemen for allowing me to speak before this day.



Testimony by Ray Roberts, Deputy Secretary of Facility Management
Kansas Department of Corrections
to the House Committee on Federal and State Affairs
on HB 2680
February 1, 1994

HB 2680 amends several statutory sections, the purpose of which is to change the
name of Lansing Correctional Facility to Kansas State Penitentiary.

In 1990, the Kansas Department of Corrections recommended legislation, which was
subsequently approved, to change the names of several of the state’s correctional
institutions by including "correctional facility” in the name designation. The name
changes were implemented to reflect facility consolidations, to establish uniformity
in the designations of the correctional facilities under the jurisdiction of the
Department of Corrections, and to promote a systemic approach and more
appropriately reflect the departmental mission and the institutions’ roles within the
correctional system.

HB 2680 has the effect of reversing the uniformity in facility designations which was
acheived in 1990. Further, the purpose which is to be served or accomplished by the
name change is not clear. While the department’s correctional facilities may serve
different roles, all are part of a system of institutions with a single mission. Changing
the name of one facility should not be done without considering the impact on the rest
of the correctional system. If this bill passes, for example, should we revert also to
Kansas State Industrial Reformatory instead of Hutchinson Correctional Facility? Or,
should we designate all facilities housing maximum security inmates as penitentiaries,
such as Kansas State Penitentiary at Lansing, Kansas State Penitentiary at
Hutchinson, Kansas State Penitentiary at El Dorado?

The Department of Corrections is opposed to HB 2680 because it has such a narrow
focus and does not take into account the implications for the other eight facilities in
the state’s correctional system. If there is a need or purpose for a different approach
to naming correctional facilities in the state, we would be willing to consider the
options but we do not think it should be done on an ad hoc basis, one facility at a
time.
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STATE OF KANSAS

DIVISION OF THE BUDGET
Room 152-E
State Capitol Building
Topeka, Kansas 66612-1504

(913) 296-2436

Joan Finney FAX (913) 296-0231 Gloria M Timmer
Governor Director

February 1, 1994

The Honorable Clyde Graeber, Chairperson
House Committee on Federal and State Affairs
Statehouse, Room 115-S

Topeka, Kansas 66612

Dear Representative Graeber:

SUBJECT: Fiscal Note for HB 2680 by Representatives Ruff, et
al.

In accordance with KSA 75-3715a, the following fiscal note
concerning HB 2680 is respectfully submitted to your committee.

Under current law, the correctional facility located in

Lansing, Kansas is named the Lansing Correctional Facility. HB
2680 would change the name of the facility to Kansas State
Penitentiary. The bill would take effect from the date of

publication in the statute book.

The fiscal impact of HB 2680 would be minimal according to the
Department of Corrections and can be financed within the agency’s
FY 1995 expenditure authority, as recommended by the Governor. The
only items requiring immediate replacement would be two highway
signs and a building sign at a total cost of under $200.
Stationery, vehicle decals and business cards would require

eventual replacement but this could be accomplished over time as
stocks are depleted.

Sincerely,

glgria M. Timmer
Director of the Budget

cc: Jan Johnson - Corrections

T
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KANSAS THOROUGHBRED ASSOCIATION

January 17, 1994

Representative Clyde Graeber
State Capitol
Topeka, Kansas 66612

Dear Representative Graeber:

The purpose of this letter is to suggest a form of communication
between the Kansas Racing Commission and the interested groups.

I believe that most of the problems that exist are poor communication
between these groups and limited input. I am suggesting that a
committee consisting of one representative from each group work
directly with the Kansas Racing Commission on a wvoluntary basis.

The responsibility of this committee would be to have input on
anything having to do with racing in the State of Kansas. Their
expertise would benefit the Racing Commission. The Kansas Racing
Commission 1s made up of individuals who do not have a personal stake
in racing in Kansas. The knowledge could be tapped from one group to
the other. The racing Commission could learn from the actual
participates in the racing industry and in turn the horsemen and dog
representatives could learn the workings of the Racing Commission.

1 do not believe the two sides understand all that is involved in the
regulating and running of horses and dogs in the State of Kansas.

I am the vice president of the Kansas Thoroughbred Association and
serve as the chair of the legislative committee of the Kansas

Thoroughbred Association. This proposal has not been discussed with
the Racing Commission or other groups.

It seems to me that we all need to come together and work these
problems out before they get to the House Committee on Federal and
State Affairs.

Thank you for vyour time.

Zichaleen Turpin, Chair ffu 5/?
Legislative Committee u7-/-?¢/



JOHN C. FRIEDEN
WiLLiaM G. HAYNES
RANDALL J. FORBES
KEVIN M. FOWLER
WENDELL BETTS

S. ERIC STEINLE

Law OFFices OF

FRIEDEN, HAYNES & FORBES

CapPiToL TOWER
400 S.W. 8TH STREET, SUITE 409

February 1, 1994

VIA HAND-DELTIVERY

Representative Clyde D. Graeber

Chairman, House Committee on
Federal and State Affairs

State Capitol Building, Rm. 502-S

Topeka, Kansas 66612

RE: State ITncome Tax Refunds for Militarv Retirees

Dear Representative Graeber:

On behalf of the class of military retirees I would like to

express our sincere appreciation for the opportunity to appear
before your committee yesterday.

We are extremely hopeful a legislative solution can be found in
regard to the refund issue. I want to personally assure you that
we will meet with you or any other member of the legislature at
any time to answer any question you might have.

We are receiving approximately 50 telephone calls a day and
approximately 100 letters daily from retired military personnel
and/or their respective spouses who do not agree with Mr.
Burghart’s suggestion that fairness is not an issue. We are
satisfied that from a legal standpoint the retirees will
ultimately prevail; but from a time standpoint, we estimate that
it will take at least an additional two years to resolve the
matter in court. We have an aging class so time is very important
to us. Additionally, I personally have a strong belief, as I know
you do, that each retiree has a right to expect fundamental
fairness from their government. In this instance, fairness

requires the return of the money which was wrongfully taken from
them.

I am enclosing various documents which you and several committee
members requested yesterday.

Attachment No. 1 is Judge Allen’s Journal Entry, dated December
19, 1989, which advised the retired military community that it was

AT
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FAx
(913) 232-5841

.

AN
\r\%



Page 2
Letter to Representative Clyde D. Graeber
February 1, 1994

unnecessary for them to pursue or exhaust administrative remedies
to pursue their refund claims. See, for example, pages 5 and 6.

Attachment No. 2 is Judge Allen’s Memorandum Decision, dated
October 31, 1990, which reiterated that "PLAINTIFFS HAVE PRESERVED
THEIR RIGHT TC A REFUND BY THE ORDER OF THIS COURT WHICH
RECOGNIZED THAT PLAINTIFFS COULD NOT RECEIVE THE RELIEF SOUGHT
FROM THE ADMINISTRATIVE PROCESS DUE TO THE KANSAS DEPARTMENT OF
REVENUE'S INABILITY TO DECLARE A STATE STATUTE UNCONSTITUTIONAL."
See pages 2 and 3.

Attachment No. 3 contains two sample letters from the Department
of Revenue advising military retirees that "IT HAS ALREADY BEEN
DECIDED BY THE DISTRICT JUDGE THAT TAXPAYERS ARE NOT REQUIRED TO
HAVE ADMINISTRATIVE HEARINGS AND MAY SEEK TO OBTAIN REFUNDS IN THE
CLASS ACTION LAWSUIT INSTEAD. "

Attachment No. 4 is a letter from the Secretary of Revenue to you,
dated July 1, 1992, which represents that "MILITARY RETIREES ARE
REQUIRED TO PAY TAX ON MILITARY RETIRED PAY FOR ALL YEARS UP TO
AND INCLUDING 1991." The letter recommends that "the officer in
question pay his 1991 tax 1liability" and later seek a refund.
Moreover, the Secretary states that until "the courts determine
that the State is required to refund these taxes . . . . these
taxes remain legally due."

Attachment No. 5 are excerpts of sworn testimony from Bob
Clelland, Chief of the Department’s Income Tax and Inheritance
Bureau, which confirms that the Department of Revenue has
consistently advised military retirees to pay the contested income
tax and later seek a refund.

Attachment No. 6 is an affidavit from David Lowell which reflects
his experience in attempting to withhold payment of the illegal
tax on his military retired pay. After Mr. Lowell refused to pay
the tax for 1989, the Department of Revenue issued an assessment
of tax, interest and penalty, which he timely appealed to the
Director of Taxation. Although Mr. Lowell has never received a
hearing on his assessment appeal and the matter remains pending,
the Department actually collected the assessment of tax, interest
and penalty by reducing the amount of his income tax refund check
for tax year 1990.

Attachment No. 7 1is an analysis of the various states who have
either resolved the refund issue or are in the process of
resolving the issue. As I indicated to the committee, four or

;7,
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five states, including Kansas, still refuse to make meaningful
progress and continue to make it as difficult as possible on the

retirees to seek the return of taxes wrongfully extracted from
them.

Mark Burghart confirmed for the Committee that THE DEPARTMENT OF
REVENUE WILL TAKE NO FURTHER ACTION TO ASSESS OR COLLECT TAX ON
MILITARY RETIRED PAY from military retirees who refused to pay the
tax for years before 1992. While this position is certainly
appropriate, continued opposition to refund illegal taxes actually

paid by military retirees during the same period is manifestly
unjust.

If you have any questions or require further information, please
advise.

Very truly yours,

_.7‘ ~ S

e A ﬂzﬁ”fiélif::
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/f/john C.- F;ieden
'd FRIEDEN, HAYNES & FORBES

Attachments: As stated
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IN THE DISTRICT COURT OF SHAWNEE COUNTY, KANSAS { ’T} o
DIVISION FOUR ‘foJ 3 g3 e

R N I B

KEYTON BARKER and PAULINE BARKER, et al.,
Plaintiffs,

and

ANTHONEY E. CORCORAN, et al.,

Intervenor/Plaintiff,

VS.

STATE OF KANSAS, et al.,

e et e N e Nt Nt e S e S it S e Nt N St S

Defendants.
(CONSOLIDATED)
WILLIAM J. LOBER, JR. and
MARGORIE Z. LOBER, et al
Plaintififs, j
)
VS . ) No. 89-CV-1100
STAZE OF ZANBAS, LESARTHENT CF REVENUE; ]
)
Defendants )
)

JOURNAL ENTRY
NOW on this 13th day of November, 1989, the above-
captioned consolidated acticn is before the Court, pursuant to
notice, for hearing and disposition of Defendants’ motions to
dismiss and Plaintiffs’ amended joint motion for class certifica-
ticn. Plaintiffs in Case No. 89-CV-666 appear by their attorneys,
John C. Frieden and Kevin M. Fowler; Plaintiff/Intervenor Corcoran

appears by his attorneys, XKenton C. Granger and Angela K. Green;

Plaintiffs in Case No. 89-CV-1100 appear by their attorney,

No. 89 CV-666



Terence A. Lober; and Defendants appear by their attorneys, James
Bartle and Mark Burghart. There are no other appearances.

WHEREUPON, after reviewing the pleadings, memoranda, af-
fidavits, documents of record, hearing the arguments of counsel,
and being otherwise well and fully advised in the premises, the
Court issues the following Findings of Fact and Conclusions of
Law:

I

FINDINGS OF FACT

1. The statements of fact set forth in the Affidavit of
Keyton E. Barker, Jr., Affidavit of Pauline Barker, Affidavit of

William E. Richards, Affidavit of Ollun E. Richards, Affidavit of

~

John G. Fowler, Affidavit of Carol B. Fowler, Affidavit of Leonard
r

T S ~ = = i S I % e A — E e
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Clarence Wolf, Affidavit of Flora B. Wolf, Affidavit of Anthony E.

- W=

W. Clay, Affidavit of Leland W. Keister, Jr., Affidavit of Roger
J. Olson, Affidavit of Edward F. Kellegg, Affidavit of Joesph
Marshall, Affidavit of John Luttjohann, Affidavit of Kevin M.
Fowler and Affidavit of John C. Frieden, each of which is duly
filed with the Court without objection by the parties, are ac-
cepted as true for purposes of Defendants’ motions to dismiss and
Plaintiffs’ joint motion for class certification, and are hereby
incorporated by reference as though fully articulated herein.

2 The parties have also executed a Stipulation of

Authenticity of Specific Documents which was filed with the Court



on November 9, 1589. The Court does hereby accept this stipula-

tion and finds that the documents attached thereto are authentic.

3. Based upon Davis v. Michigan Department of
Treasury, 109 S.Ct. 1500, 103 L.Ed.2d 891 (1989), 4 U.S.C. § 111
and the Supremacy Clause of the United States Constitution, the
Privileges and Immunities Clause of the Fourteenth Amendment, and
Article 11, § 2 of the Kansas Constitution, all named Plaintiffs
and the class they seek to represent allege that Kansas state
income taxation of military retired pay, as legislatively imposed
under the Kansas Income Tax Act ([K.S.A. 79-3201 et seqg. as
amended], is unconstitutional. ©None of the parties have offered
or identified any non-constitutional basis for decision.

4. The proposed class involved in these consolidated

United States armed forces who are recipients of federal armed

!

10 or Title 14 of the United States Code] subject to Kansas state
income taxation during one or more of the tax years from 1984
through 1989 and, where applicable, their respective spouses who
have filed or will file joint Kansas state income tax returns dur-
ing one or more of the tax years from 1984 through 1989. There
are approximately 14,100 members of this class and joinder of all
members is impracticable.

5. There are questions of law and fact common to each
member of the class. Moreover, the claims of all named Plaintiffs

are typical of the claims of the class, to wit: Whether Kansas



state income taxation of military retired pay violates our federal
and/or state constitutions.

6. Plaintiffs’ counsel [FRIEDEN, HAYNES & FORBES:
NIEWALD, WALDECK, NORRIS & BROWN, P.C.; and DAVIS, BEALL, MCGUIRE
& THOMPSON, Chartered] are qualified, experienced and capable of
conducting the proposed class action litigation. In addition, the
conduct of these proceedings demonstrates that the current par-
ties are not involved in a collusive suit and there is no evidence
of record which suggests otherwise.

7 The interests of the named Plaintiffs do not

conflict with nor do they appear to be antagonistic in any way

with the interests of other members of the class. Likewise,
Plaintiffs’ interests in the subject-matter are at least co-
SxXLensive with the Interests o0 Sther members oF zha class.

3. The named parties Plaintiff in these consolidated

8 4)
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adequately represent and protect the interests of the class
involved herein; and all such named Plaintiffs should be
designated as class representatives. Furthermore, the law firms
of FRIEDEN, HAYNES & FORBES; NIEWALD, WALDECK, NORRIS & BROWN; and
DAVIS, BEALL, MCGUIRE & THOMPSON, should be designated as class
counsel.

9. Defendants have conceded that neither the Director of
Taxation of the State of Kansas nor the Board of Tax Appeals
("BOTA"] is authorized or empowered to grant any Plaintiff or
class member any relief from Kansas income taxation at issue in

these proceedings. Defendants therefocre have acted and refused



to act on grounds generally applicable to the class.

10. Separate actions by individual class members would
create a risk of individual adjudications which would, as a
practical matter, dispose of the interests of non-parties
similarly situated or substantially impede or impair the ability
of such non-parties to protect their interests.

11. Under the circumstances presented, pursuit and
exhaustion of existing administrative remedies by any Plaintiffs
and members of the class involved herein would be futile.
Moreover, the limited state income tax refund remedy is inadequate
and the administrative process is fraught with lengthy delays that

will serve no useful purpose.

1T
CCHCL.USICNE CF 1AW
1. This Court has judicial power and such jurisdiction

T
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CONST., art. 3 at §§ 1 and 6(b). The broad scope of such author-
ity has been specified by the Xansas Legislature in X.S.A. 20-301,
which grants this Court "general original jurisdiction of all mat-
ters, both civil and criminal, unless otherwise provided by law,
and also . . . such appellate jurisdiction as prescribed by law."
Since the power to decide the subject-matter of this civil action
has not been expressly withheld nor ceded exclusively to another
tribunal, this Court has original jurisdiction.

Bs Exhaustion of administrative remedies may be
required in tax matters where there exists a full and adegquate

administrative remedy provided by statute. However, exhaustion is



not required where the remedy is inadequate or recourse to the
administrative process would be futile. In this case, application
of the exhaustion doctrine is not appropriate because the
administrative process is incapable of providing any Plaintiff and
member of the class with any form of relief. .The only available
administrative remedy [e.g., the income tax refund mechanism s
therefore inadequate and pursuit of this remedy would be futile.
3. Application of the exhaustion doctrine.is also not
appropriate in this case because the questions presented are
inherently judicial, they do not involve administrative discretion
and they do not require administrative expertise. Consequently,
administrative factfinding and proceedings will not assist the

Court in resolution of the issues presented for decision.

class action under the provisions of K.S.A. 60-223(a), (b)(1l), and
(b)(2). The Court therefore certifies these consolidated proceed-
ings as a class action under K.S.A. 60-223(b)(1) and (B)(2);
designates all named Plaintiffs as class representatives; defines
the Plaintiff class as:

All retired members of the federal or United
States armed forces who are recipients of
federal armed forces retirement benefits
[under applicable provisions of Title 10 or
Title 14 or the United States Code] subject to
Kansas state income taxation during one or
more of the tax years from 1984 through 1989
and, where applicable, their respective
spouses who have filed or will file joint
Kansas state income tax returns during cne or
more oI the tax years from 1984 throuch 1989;

~0



and designates class counsel as the law firms of FRIEDEN, HAYNES &
FORBES; NIEWALD, WALDECK, NORRIS & BROWN, P.C.; and DAVIS, BEALL,
MCGUIRE & THOMPSON, Chartered.

5. No notice of this Order shall be required, but a copy
hereof shall be attached to any class notices which may be hereafter
required by the Court.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
Defendants’ motions to dismiss should be and are hereby denied.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
Plaintiffs’ amended joint motion for class certification should be

and is hereby granted.

DATED this ./f'ﬁfday 20 /Q&(Auwt;

ADRIAN ALLEN/ .
District Court Judge

2
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IN THE DISTRICT COURT OF SHAWNEE COUNTY KANSAS &
DIVISION FOQOUR a

KEYTON BARKER and PAULINE BARKER, et al.,
Plaintiffs.,
and
ANTHONY E. CORCORAN, et al.,
Intervenor/Plaintiff,
V5. o
STATE OF KANSAS, et al., L e

Defendants.
(CONSOLIDATED)

WILLIAM J. LOBER, ZR.
MARJORIE E. LOBER, et

[STRRNSY]
= 3
(8N

(S G Y al]

VS. No. 85-CV-1100
STATE OF KANSAS, DEPARTMENT OF REVENUE,

Defendants.

MEMORANDUM DECISTON AND ORDER

This matter comes before the Court on plaintiffs' motion for
summary Jjudgment on the issue of liability. The defendants have
respeonded to plaintiffs' motion and have also moved for summary

judgment on the issue of whether the defendants can be held



liable under 42 U.S.C. § 1983.

All named plaintiffs served at least twenty (20) years in
the United States Armed Forces which include the Army, Navy and
Alr Force. They have been noncommissioned and commissioned
ocfficers. All named plaintiffs are Kansas residents who have
paid and continue to pay Kansas income taxes. Named plaintiffs
represent a certified class of approximately 14,000 federal

military retirees in the State of Kansas. Journal Entry at 3,

para. 4 (Dec. 19, 1989).

Plaintiffs brought this action challenging the Kansas Income
Tax Act (KITA) (K.S.A. § 79-3201 et seg.) claiming it
discriminates against federal military retirees and therefore, is
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use it violates 4 U.S.C. § 111 andé the
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upremacy Clause of the United States Ccnstitution, the
constitutional doctrine of intergovernmental tax immunity, the
Privileges and Immunities Clause of the Fourteenth Amendment, and
article XI, § 2 of the Kansas Constitution. Second Amended
Petition at 9 & 11 (Sept. 22, 1989). Plaintiffs allege
defendants deprived plaintiffs of their civil rights in violation
of the United States Constitution, the Fourteenth Amendment and
42 U.S5.C. § 1983. Id. at 10.

Plaintiffs also request a refund of Kansas income taxes
since 1984, with interest, which are allesgedly overpayments. Id.
at 13. Plaintiffs have preserved their right to a refund by the
order of thils Court which recognized that plaintiffs could neot

recelive the relief sought from the administrative process due to

yatady
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the Kansas Department of Revenue's inability to declare a state

statute unconstitutional. Journal Entry at 5-6, para. 2 & 3

(Dec. 19, 1989).

CONCLUSICONS OF LAW

Federal income tax is based upon the taxpayer's federal
adjusted gross income pursuant to provisions of the Internal
Revenue Code. See 26 U.S.C. §§ 61 to 134. Federal adjusted
gross income includes federal military retired pay, federal civil
service retirement pay and retirement benefits paid to the
States'! ciwvil service retirees, such as retired members of the
Kansas Public Employees Retirement Systems.

Kansas income tax 1s based upcn the taxpayer's Kansas

P 3 - - T y A - Y At ert A Tlae £Aarmaval ~ =11+l = 3 e
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adjusted gross income. To arrive at an individual's Kansas
reduced by the amcunt received from the federal civil service
retirement and disability fund, amounts received by retired
railroad employees as a supplemental annuity, and amounts
received from the Kansas Employee Retirement Systems by retired
members. K.S.A. §§ 79-32,117(c) (1989) and 74-4924 (1985). The
Kansas adjusted gross income includes the zanmount received from
military retired pay and therefore, military retirses pay taxes

on military retired pay. ee K.S.A. § 79-32,117 (1989).

Plaintiffs brought this action challenging the Kansas Inccme

(98]
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Tax Act and request tax refunds as a response to the United

States Supreme Court decision in Davis v. Michigan Dept. of

Treasury, 489 U.S. 803, 109 S.Ct. 1500, 103 L.Ed.2d 891 (1989).
In Davis, the plaintiff, a retired Federal Government employee
receiving federal civil service retirement benefits, challenged
the Michigan state income tax. The Michigan state income tax act
taxed federal civil service retirement benefits while exempting
state civil service retirement benefits. Therefore, the
plaintiff claimed the Michigan income tax scheme was
uncenstitutional under the doctrine of intergovernmental tax
immunity and 4 U.S.C. § 111.

The doctrine of intergovernmental tax immunity has its roots

the Unitad States and thereby, indirectly tax the Federal

Government. This doctrine was more fully developed in Helvering
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in Graves v. New York ex rel. O'Keefe, 306 U.S. 466, 59 S.Ct.
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525, 83 L.Ed. 927 (1939). In Helvering the Supreme Court held
that the Federal Government could levy nondiscriminatory taxes on
the incomes of most state employees. The Supreme Court in Graves
held federal employees were subject to nondiscriminatory taxes
levied by the Statas. "After Craves, thereforse,
intergovernmental tax immunity barred only theose taxes that were
imposed directly on one scoversign by the cther or that

discriminated against a scvereign or those with whom it dealt."
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Dawvis, 103 L.Ed.zd at 902.

The principle of allowing States toc tax the Federal
Government "or those with whom it dealt" as long as the tax did
not discriminate against the Federal Government was codified in
part by 4 U.S.C. § 111. This statute was passed between the
announcements of Helvering and Graves and states in pertinent
part "[tlhe United States consents to the taxation of pay or
compensation for personal services as [a federal emplovee],

; by a duly constituted taxing authority having jurisdiction, if

the taxation does not discriminate against the officer or

employee because of the scurce of the pay or compensation.”

(Emphasis added). After determining that 4 U.S.C. § 111 applies
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inconsistent tax treatment is directly related to and justified

by ‘significant differences between the two classes.'" Davis,

)

103 L.Ed.2d at 905 (citing Phillips Chemical Co. . Dumas

1

I

Independent School Dist., 361 U.S. 376, 383, 80 S.Ct. 474, 4

L.Ed.2d 384 (1960)).

Michigan raised the defenses of the State's interest in
attracting employees by favoring its employees through tax
benefits and the fact that as a general rule Federal Government
retirees receive greater retirement benefits than Michigan's
civil service retirees. The Supreme Court held these differences

did not prove a substantial difference between the two classes

which would justify a discriminatory tax treatment. Davis, 103



L.Ed.2d at 905-06. There are equal protection problems with the
first argument. Additionally, if Michigan wished to tax retirees
receiving high retirement benefits then the State's tax would be
based on amount rather than source. Therefore, the United States
Supreme Court declared the Michigan income tax statute
unconstitutional. Davis, 103 L.Ed.2d at 906.

Unfortunately the Davis case does not provide any further
guidance on what would amount to "significant differences" which
justifies different tax treatment. This Court must start with
the presumption that the Kansas Income Tax Act (KITA) is

constitutional. Xansas Malpractice Victims Coalition wv. Bell,

243 Kan. 333, 340, 757 P.2d 251 (1988) (citing Tri-State Hotel Co.

Lan. 748, 4

1
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877 (1963)). 1In order to
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decide the issue currently before this Court, whether the KITA
violates 4 U.S.C. § 111 and the doctrine of intergovernmental tax

immunity, the Court must examine the military non-disability
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by similar provisions and therefore, for the sake of this
analysis this Court will cite to the statutes which regulate the
United States Army.

Title 10 of the United States Code includes several
provisions which regulate Army retirees: (1) the Regular Army
includes retired officers and enlisted men, 10 U.S5.C. §

3075(k) (3); (2) retired officers of the Army may wear their

uniform while not on active duty, 10 U.S.C. § 772(c); (3) any

(62



retired member of the Regular Army is subject to recall to active
duty, 10 U.S.C. §§ 688(a) and 3504(a); (4) retired members of the
Armed Forces who are entitled to pay are subject to the Uniform
Code of Military Justice and court-martial jurisdiction, 10
U.S.C. §§ 802(a) and 817(a); (5) officers and enlisted men may
retire after 20 years of service, see e.qg., 10 U.S.C. §§ 3911,
3914; (6) during their service, members of the Armed Forces do
not make contributions to a retirement or pension fund from which

their retired pay is later drawn, McCarty v. McCarty, 453 U.S.

210, 214, 101 S.Ct. 2728, 69 L.Ed.2d 589, 594 (1981); (7)
military retirees may lose or have their retired military pay
reduced 1f they become an emplovee of the faderal civil service,

5 U.sS5.C. § B532.

i

When considering this system of military retired pay, the

United States Supreme Court concluded retired Army officers "are

then by law a part of the army." United States v. Tvler, 15 Otto

~ 1 -~ — =

e B

Oh
(Yo

P

(81}

Tlis - S tt T ~

further stated:

It is impossible to hold that men who are by
statute declared to be a part of the army, who may wear
its uniform, whocse names shall be borne upon its
register, who may be assigned by their superior
officers to specified duties by detail as other

officers are, . . . , are still not in the military
service.
Tyler, 105 U.S. at 246, 26 L.Ed. at 986. (Emphasis in original).

The plaintiffs argue that Tyler should not bear on the
outcome of this case because the decision is over one hundred

years old. However, Tyler has never been ovarruled and was
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heavily relied upon in McCarty v. McCarty, 453 U.S. 210, 101 S.

ct. 2728, 69 L.Ed.2d 589 (1981). The plaintiff in McCarty argued
his non-disability military retired pay for twenty (20) years of
service in the U.S. Army should not be considered community
property under California law for purposes of property
distribution in his divorce proceedings. Overruling a decision
by the California Court of Appeals, the United States Supreme
Court agreed with the plaintiff. The Supreme Court concluded
"that military retired pay is reduced compensation for reduced
current services." McCarty, 69 L.Ed.2d at 599. The Court found

the California community property law threatened grave harm to

"clear and substantial' federal interests which gave the United
States Supreme Court through the Supremacy Clause, U.S. Const.,
art, VI, cl. 2, authority to override the California law.

In contrast to the military retired pay system, the Kansas

Public Employees Retirement Systems (KPERS) puts no requirements

upon 1ts recirees. ithe N g3
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retirement may also occur at 'age 60 with the completion of 35
years of credited service or at any age with the completion of 40
years credited service." Id. In order to receive any KPERS
retirement benefits, the member must have worked at least 10
years and must be at least 55 years of age. K.S.A. § 74-4914(5)
(Supp. 1989). If a KPERS member should opt to retire before age
65 the amount of the benefits will ke lowered thereby penalizing

early retirement. K.S.A. § 74-4915(2) (Supp. 1989). KPERS

(o]
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members pay 4% of their compensation or wage into the KPERS fund.
This contribution is credited to the member's individual account
with annual interest. K.S.A. § 74-4919(a) (1985). If the
employer is the State of Kansas, the employer contributes 3.1% of
the employee's wage to the employee's individual account. K.S.2.
§ 74-49205 (Supp. 1989). Other KPERS employers contribute 2% of
the employee's wage. Id. These contributions, by the employee
and employer, are made at the time of the worker's employment and
are drawn from when the retirement benefits are paid out. Other
than staying alive, no requirements or restrictions are placed cn
a retired KPERS members. See Kansas Public Employeses Retirement

Systems, X.5.A. § 74-43501 et seq.

AT

t
B

examining the military non-disability retired pay

3 taxad ax¥ undsrx

KITA, this Court finds there are substantial differences between

the two classes which justifies the disparate tax treatment.

"

S no

[

Therefore, this Court holds the Kansas Income Tax Act

o

unconstitutional nor in violaticn of 4 U.S.C. § 111. Viewed in
toto the military retired system 1s unique to other retirement
systems, especially in light of the fact that military retirees
are subject to recall and during active service do not contribute
to their retired pay. The absence of contribution during active
service by military retirees or by their employer, the Federal
Government, 1s consistent with the Tyler and McCarty decisions

which state military retired pay is reduced ccmpensation for

reduced current services.
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Plaintiffs argue that the characterization of military
retired pay of Tyler and McCarty should not apply due to the
enactment of the Uniform Services Former Spouses Protection Act,
10 U.S.C. § 1408 and its Kansas equivalent K.S.A. §23-201(b).
After the McCarty decision, Congress passed the Uniform Services
Former Spouses Protection Act which permits States to treat
military retired pay as marital property for purposes of marital
dissolution. This enactment was a policy decision by Congress
and designed to treat former spouses of military retirees more
equitably. In 1987, Kansas amended its Married Persons Act to
treat military retired pay as marital property for purposes of
divorce, separate maintenance, and annulment. X.S.A. § 23-201

(1988). Priocr tc this amendment, Kansas had held that milit

)

ry

future stream of income which will cease at the death of the

(1984) (citing Powell v. Powell, 231 Kan. 456, 648 P.2d 218

(1982)) .

This Court agrees with the defendants that while the Uniform
Services Former Spouses Protection Act permitted States to treat
military retired pay as marital property, it did not change the
legal characterization of military retired pay for any other

purpose. See also Cornetta v. U.S., 851 F.2d 1372, 1382 n.3

(Fed. Cir. 1988) ("the legislation did not affect the
characterization of military retired pay as reduced compensation

for reduced current services"). Plalintiffs argue the Supremacy
g D Y
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Clause applies to the case at bar and therefore, this Court must
find the KITA unconstitutional under Davis and 4 U.S.C. § 111.
Certainly the Supremacy Clause applies, however, this Court finds
that due to the United States Supreme Court's characterization of
military retired pay as reduced compensation for reduced current
services the KITA must be found constitutional.

Plaintiffs have also brought to the attention of this Court
decisions from other state courts which have addressed actions
brought by military retirees resulting from the Davis decision.

See e.qg., Hackman v. Director of Revenue, 771 S.W.2d 77 (cert.

denied 110 S.Ct. 718) (Mo. banc 1989); Bohn v. Waddell, 164 Ariz.

74, 790 P.2d 772 (1990). These decisions, which held various
States taxation of military retired pay was unconstitutional, are

cy them.

[oh

noct controlling and this Court is not persuader

The Court has considered all other issues raised by the

The Court finds the Kansas Income Tax Act to be
constitutional. Plaintiffs' Motion for Summary Judgment on the
Questicn of Liability is denied.

This action does not involve a genuine issue as to any
material fact and therefore, the Court grants summary judgment to

the defendants on its own motion. Phillips v. Carson, 240 Kan.

462, syl. 3, 731 P.2d 820 (1987).

In light of the findings of the Court, defendants' resguest
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for summary Jjudgment on the issue of whether the defendants can
be held liable under 42 U.S.C. § 1983 is moot.
This Memorandum Decision and Order shall serve as the

Journal Entry.

o7

Dated this Z/% day of October, 1990.

ADRIAN J. ALLEN
JUDGE OF THE DISTRICT COURT




KANSAS DEPARTMENT OF REVENUE
Office of the Secretary
Robert B Docking State Office Building
915 SW Harrison St
Topeka Kansas 66612-1588

November 6, 1880

Patrica A. Craft
8848 Evanston Way
Xansas City, MO 64138
RE: Kansas Income Tax Appeal
Docket No. 83-M1487
Dear Mrs. Craft:

Your letter dated October 18, 1990, requests information on the status of

your late husband's appeal involving a claim for refund of Kansas income tax
paid on military retirement benefits.

Please be advised there is a class action lawsuit currently in progress that
has Deen brought on behalf of all Kansas military retirees and their spouses. This
lawsuit will resolve the issue of whether the state of Kansas can tax military
refired pay. A district court judge in Topeka recently ruled that the tax is valid
and military retirees are not entitled to refunds. However, that dedsion is being
appealed and a higher court will consider this issue some time next year.

The Department of Revenue will schedule your appeal for a hearing before
the Director of Taxation if you wish to have a hearing. Heowever, it has already
been decided by the district judge that taxpayers are not required %o have
administrative hearings and may seek to obtain rsfunds in the class action
lawsuit instead.

We hope this provides the information you requested. Please feel free to
contact our office if you have any questions.

Respectfully,

Mariz A. Burghart
General Counsel

o fo A

James Bartle, Attorney

(Idegal Services Bureau

Kansas Department of Revenue
Docking State Office Building
Topeka, KS 66612-1528

(913) 296-2381

MARB:JB:dw
cc:  Ardina Herrera
Gorerd [mformation (913) 296-3909
Office of tée Secrzsary (913) 296-3041  Legal Serveces Bureou (913) 296-2341

Audis Services Jurzan (913) 296-7719 * ‘Hanning o Research Sermees Surean (913) 2563037
Admmistratize Sermces Surean (913) 296-2331 + Permonnel Services Surzan (913 296-3077




Sap

(s,

W L

i
&5

bl ARt

EKANSAS DEPARTMENT OF REVENUE
Duision of Taxation
Robert B. Dodking State Office Building
Topeka, Kansas 66625-0001

RE: Military Retirement Appeal
Refund Denial Date: 8-26-81
Social Sec. Number: 3521-48-5421
Docket Number:

Please be advised that your petition for a hearing before the Director of Taxation conceming the taxation
of Military Retirement Benefits has been received and docketed by this office. This decket number
appiies o the zppeal of your recent rafund denial

There is a class action lawsuit currently in pregress that has teen trought on tenaff of all Kansas miiitary
retirees and their spouses. This lawsuit will resoive the issue of wnether the state of Xansas can tax
military retired pay. A district court judge in Topeka ruled Cclober 31, 1620, the tax is valid and mulitary
retirees are not entitled to refunds. That decision was appealed to the Kansas Supreme Court where
again the Court ruied July 12, 1991, the tax was vaid and military retirees were not entitled to refunds. We
anticipate that the decision from the Kansas Supreme Court wiil be appealed to the U.S. Supreme Courtin
the near future.

The Department of Revenue will schedule your appeal for a heanng befere the Director of Taxation if you
wisil to have a hearing. However, it has aiready teen decided by the disirict judge that laxpayers are not
required to have admirisirative hearings and may ssek to cbtain refuncs in the ciass acon lawsuit instead.

Point of contact for this petition is Kathleen M. Smith, Problem Resolution Officer, Director of Taxation's
Office, Kansas Department of Revenue, Topeka, Kansas, 66625-0001, (313) 296-3058.

Every miiitary retiree who has requested a hearing before the Cirector of Taxation may appear in person or
te represented Dy an attcmey acdmitted to pracice tefore the Couns of this siate as proviced by Kansas
Statutes Annotated 7-104. Said hearing will commence and be conducted in acTsrcance wiih the
statutory requirements of an Administrative Proceeding as provided for in the Kansas Adminisirative
Procadurs Act, Kansas Statutes Annotsted 77-501 et seg.

Sincerely,

Alisz M. Detscn
Direcior of Taxation

Qctcber 18, 1891 - é ! ‘MP
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Maxik Beshears, Secretary of Revenne e et ,-':L-'-U‘"é-/égr‘-_
Robert B. Docking State Office Building :

(913) 2963041
££7. 915 S.W. Harrison St FAX (913) 296-7928
<~ Topeka, Kansas 66612-1588 Information (913) 296-3509

Department of Revenue
Office of the Secretary

July 1, 1992

Honorable Clyde D. Graeber
State Capitol, 502-S
Topeka, Kansas 66612-15391

RE: Taxation of Military Retired Pay

1

- L ;
Dear Representative Grzeber:

Thank you for your inquiry regarding the retired United States Army officer who
1s concerned about paying Kansas income tax on his military retired pay recsived
in the 1591 tax year.

In April of this year, the Supreme Court of the United States invalidated the
manner in which military retired pay was taxed under the previously existing
provisions of the Kansas Income Tax Act. The case was remanded for further
proceedings to the Kansas Supreme Court. The Kansas Supreme Court, in turn,
remanded this case to. Shawnee County District Court. On remand, it will he
determined whether the State is required to refund the taxes coilected on military
retired pay in years prior to 1592

Shoertly after the United States Supreme Court made its ruling, the Kansas
Legislaturs amended K.S. A. 79-37,117 to exempt military retired pay from Kansas
income tax beginning in the 1992 tax year. Thus, military retirees are required to
DPay tax on military redred pay for all years up to and including 1881. The courts
will determine if these taxes must later be refunded. FEowever, there will be 1o
tax due on military retired pay in the 1992 tax year.

We recommend that the officer in question pay his 1991 tax liability. Although he
obtained an extention, this is an extention of time in which to file the return, not
an extention of time in which to pay the tax. Ee can later fle a refund claim or an
amended return if the courts determine that the State is required to refuund these
taxes. Until such an order is issued, however, these taxes remain legally due.




Honorable Clyde T Gr  her
'Dag-e q

I would be happy to answer any further questions that you or the taxpayer might
have.

Sincerely,

J;ieshem

Secretary of Revenue

_ 26
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AFFIDAVIT

STATE OF
Ss:

COUNTY OF

COMES NOW David H. Iowell, who having been duly sworn
upon his oath, states as follows:

I am a re.tlred officer from the United States Air Force
and a member of the class of military retirees cert:x.fled by the

Court in Barkesr v. Kansas, Civil No. 89-CV-666, residing in this

‘state. On or about March 19, 1990, I filed Kansas Form 40FD
showing that I overpaid my 1989 Kansas income tax and reguesting
a refund in the amount of $1,014.42. A refund was owing
primarily due to the fact that I claimed an exemption froﬁz Ransas

income tax for my military retired pay under the United States

Supreme Court’s decision in Davis w. Michigan. Oon April 13,
1990, the ZFRansas Department of Revenue wrote me a letter
requesting additional information to support my refund claim and
asking for my birthdate regarding the military retirement credit.

I responded to this letter approximately two weeks
later providing the requested'information.. On June 13, 1990, the
Department of Revenue responded notifying me that "There is no
modification for military retirement and demanding payment to the
'State in the amount of $243.69." This notice also advised that
"Your account will be referred to the Collections Division if

rssponse 1is not received.” I was further advised that if I

objected tc this action, I should file a request for hearing

EEW HIBIT 3' -.




within thirty (30) days stating the grounds of my. objection to
the Department’s action. |

In accordance with the instrucfions contained in the
June 13, 1990, Department of Revenue notice, I filéd a request
for hearing with the Department on June 28, 1990, claiming a
refund on the grounds that taxation of my military retired pay
was prohibited by the principle of intergovernmental tax immunity
and 4 USC Section l_:Ll Shortly before my response (of June 28,
1990) I also filed a form FK40X on June; 25, 1950, seeking to
negate the $243.69 balance d-ueA and to receive the $1014.42 refund
claimed in the 1989 X40FD tax return. This request for hearing
and the form X40X were transmitted to Xansas Department of
Revenue by certified mail. No response was ever received from
the Department to either of these refund claims.

On March 22, 1891, I filed my 1950 Xansas income tax
return claiming a refund due me of $807.90. On April 9, 1991,
the State of Kansas issued me a rafund check in the amount of
$481.36. The face of the check indicated that my "[r]efund
request ha[d] been reduced by a prior balance." The only prior
balance claimed to exist by the State was the $243.69 amount due
claimed on my 1989 return as a result of its denial of my
exempticn claim for military retirement pay. The total reducticn
of $325.54 offset by the State from my 1990 refund claim was
$82.85 more than the amount previously claimed due the State.
This additicnal amount taken by the State while my hearing
request was pending constituted an assessment of penalties and

intersst of 23.99% on the amount claimed to be due ($82.85/243.69

1
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= 33.99%). No hearing has ever been provided me on this refund
claim. |

True and genuine copies .of the ;releva.nt documents and
correspondence refered to in this affidaviit are attached hereto
and incorporated herein as part of this affidavit.

Further affiant sayeth not.

L el

David H. Lowell

SUBSCRIBED and. SWORN ‘to before me this 2 day of

‘September, 1993.
&zmp %m

NOtary Public

My appointment expires:

SHERYLR. STEDDUM ]
NOTARY PUBLIC 3
STATE OF KANSAS

My Appt. . T7:230 99
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eeme DIVISION OF TAXATION T
Robert B. DocLinb State Office .Bulldiﬂ-"
: Topeka, Kansas 66625—0001
(913) 296-3051

April l.:, 1990 o Shalt .

..’David H. and Ma;:garEt Lowell =
643 Qak Court
--Derby, KS 67037

RE: 1989 Individual Income Tax

e 58 #31.‘:-—38—7079
— e e P B -—.--.__‘a_-——.r.—.-«._-.-_u - e Pt el . e -
Dear d.r. and Hrs. Lowell: =
-.é. review‘ of your Kansas individual income tax rerura lndlcates that you pust
submi:: 'the follm-dnT information neFore your refurn can be processed. .
A copy of Federal Scneaule A, itemized deductions. ,
?lease provide your birthdare for miligary racirement cradit. . f /
Please forward the informarion requestaed above to this offics witain Cweaty
(20). days accompanied by a copy - of this lecter, so that your income tax &
Tefurn may be proce:;sed. ) &
INCOME A4D INZERITANCE Taix BURZAL
P3E EDIT UNIT
FOR TEE DIRECTOR OF TAXATIO .
~ 5£5:1/470/1528/8 : s :
~ . ° " ENC:_ Enov. T e
S e B Bl e B T EY S S— ST

,,j, 51




KANSAS DEPARTMENT OF REVENUE
Division of Taxation
Robert B. Docking ~State Office Building

D4 )

O "3 +00

Topeka, Kansas 666250001 5
; (913)296-3051 °
JUNE 1391990
e _ _ ,
LOWELL yDAVYID H £ -HARGARET
_ 643 OAK CODURT , - ssz 518-383-7079
T . DERBY XS 67037 ‘Ser.i 90-89-1309705
- 1 g ' Tax Year 1989
3 In checking your income tax return, it was' Federal adjusted gross income. B949056« 00
- necessary to mazake adjustments for the Maodifications ) ;
' reasons shown below. _ Kansas adjusted gross income 899056200 -
e L . . "Std. or itemized deductions 149775.00
THERE IS NO MODIFICATION FOR HMILITARY - ° Federal income tax deduction ’
_ " RETIREMENT. IF-YOU ARE QOVER 625 YOU Personal exemption ) 10+000500
T~ HAYE BEEN ALLOWNED A- DIRECT TAX CREDIT  Total deductions .. 24977500
o : gt Bt : . Taxable income 6449281.00
. "YOUR TAX INFORMATION HAS BEEN TRANS~- o o
f"l".  FERRED FROM THE K40FD YOU FILED TO A Tax 29786a 00
s.1.K&0e THE K40 TAX COMPUTATION - BETHOOD Nonresident allocation percentage :
_,_' OFFERS YOU A SMALLFR TAX LIABTLITY. . Nonresident tax
et ) : . Tax on lump sum distributions :
' Total Kansas tax ’ 2978600 —
r‘* Tax paid other state(s) ¢
Other nonrefundable credits
o Total nonrefundable credits
o
Balance 2:786e00 7
‘-ﬂ Kansas income tax withheld 2354231
iz, Estimated tax paid
~ : Amount paid with state extension
- . Handicapped accessibility and/or
_ child day care assistance refund
= EoEmE a2 T e = — ——---Cashrecaived - -- st e e me e oo
oy Total prepaid credits 29542431
_ Penaity
- Interest
Estimated tax penaity
y Total tax, penaity & interest 25369
i Previous Balance
15 e _ ~
E“ TOTAL BALANCE DUE . ‘ 24830 43
IMPORTANT: A copy of this letter must accompany your check or money arder to ensure proper
f credit to ydur account. Please make your remittance payable to Kansas income Tax. Your account will
- be referred to the Collections Civision if response is not received. A balance due of less than $5.00
;C need not be paid. :
"y REFUND
. Your refund will te mailed as shown uniess adjusted by a previous balanca due.
AN QVERPAYMENT OF LESS THAN $5.00 WILL NOT BE REFUNDED.
oy CREDIT FORWARD
N J/

064053G PA-R Q7—032—20
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Director of Taxation

- Mr. Steven Stotts «% h o 2 -TUUE .- isso

‘Kansas Department of Revenue
Docking State Office Building
Topeka, KS 66625-0001 '

Re: Request for Hearing of Denial of Claim for Income Tax Refund
-~ of Dayip H € unccdger y. Leepell St3- 2¥-7079

taxpayer(s) name(s) SSN -
432 Oa/K Chuer ., Deoay ; B _(3037
address ] zip )
for tax yearg 1939

Dear Mr. Stotts:

Woppess

il

In a notice dated June
of Revenue that ocur claim
‘military retirement benefits for the year () 199 -
been denied. Pursuant to K.S.A. 79-3225¢,
to the ruling of the Department and do re
denial for the reasons outlined below.

et seq., we do hereby object
quest a hearing of the refund

We object to the Department of Reve
the grounds that taxation of military retirement benefits is in
violation of the Constitution of the United States, the requirements of
federal law, and the Constitution of the State of Kansas. Such taxation

violates the constitutional principle of intergovernmental tax immunity
and of 4 U.S.C. § 111 by imposing discriminatory taxation against us an
account of one's service to the government of the United States. 1In
addition, the right of a rstired member of- .the military forces to be
free of discriminatory state taxaticn impesed on account of that
relationship is an immunity of national citizenship protected under the
privileges and immunities clause of the United

States Constitution,
which right has been violated. These rights ares among those protected
by 42 U.S.C. § 1983, upon which we also base our claim for refund. 1In

addition, the State's arbitrary taxation of such benefits is prohibited
by Article 11, § z of the Ransas Comstitution. : :

Following  consideration of this claim, we
Department rule that the Kansas Income Tax Act is in violation of the
Constitutions of the United States and the State of Fansas, and 4 U.s.cC.
§ 111 and 42 U.S.C. § 1983 as applied to retirement benefits received on
account of service in the Armed Forces of the United States. We reguest
that the Department discontinue its taxation of such benefits in the
future and provide us a full refund of all taxes paid by us in excess of

the amounts legally due, including interest at the prescribed statutory
rate applicable to income tax refunds.

@M f( Z\Omc_!.b |
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request that +the

I3 1990, we were advised by the Department
for refund of Kansas income taxes paid on- =:
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nue's denial of our claim upon
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FORM DA-Q

DEPARTMINT OF ADMINISTRATION
DIVISION OF ACCOUNTS AND REPORTS
_STATE OF KANSAS No. 2555972
'I'O 'I'HE TREASUBE:B. QF STATE: ; TOPEKA, KA.NSAS
INCGHE TAX REFUND . : 2555972

FDUR HUNDRED EIGHTY aHeE DGLLARS AND 36 CENTS

0. |DAY | A | PUNG  |AGENCTY| ACET. MO, PAY TO THE OEDEB. oF AMQUNT

04! 0951 |90338| 565

9370 LL,CAVIO H .- & HARGARET (3w=xxxx487.34

20C. 38C NO. VAL MO,

518[35|7079 03661

LOWE
643 OAK COURT
OER3Y LS 47037

41

. REFUND REQUEST HA

~LEDUCED BY A PRIG

TASRRANT PAYAGLE AT AnY TOPIXA, XaKEaS,
M CLEARED Thatuc ATOULAR AR g :n-u-(\.x

S BCEN
R.B ALANCE CASH IMMEDIATELY
“VOID ONE YEAR FROM DATE OF ISSUE
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SUMMARY OF ACTION IN QOTHER STATES

1. Missouri: full refunds and interest paid in installments

over three (3) years; approximately $90 million in refunds;
legislative solution;

2. Colorado: full refunds and interest paid with one refund
check; approximately $25 million in refunds; class action
continues (approximately $30 million more at issue);

3. Arkansas: full refunds and interest payable in three
installments over 15 month period; approximately $48 to $50
million in refunds; class action settlement;

4. Alabama: full refunds and interest paid with one refund
check; approximately $28 million in refunds;

5. Louisiana: full refunds and interest paid in installments
over three year period; approximately $30 million in refunds;
class action settlement;

5. MNew Hexico: full refunds and interest paid with one refund
check; approximately $33 million in refunds;

7. south Carolina: full refunds and interest 't one-half the
1

statutory rate; approximately $75 to 00 million in refunds;
class action settlement

dichigan: S T T e - . e B : 1

— ad o v tdoae f G P S R EER eI & 5 9 § ] jus VR Y el T L OO

action lawsult after Davis; approximately
refunds;

9. Arizona: full refunds and interest paid over four years

with the use of credits and cash payments: approximately $100 to
$150 million in refunds;

10. Utah: full refunds and interest; approximately $60
million in refunds; parties discussing terms of payment in class
action;

11. West Virginia: full refunds and interest paid with one refund
check to civilian retirees after Davis and to military retirees
after Barker; approximate amount of refund liability unknown;

12. Montana: full refunds and interest paid with one refund
check for 1988; approximately $4 million in refunds; Governor
seeking legislative approval of additional refunds for 1983
through 1987 (approximately $16 million); settlement discussions
pending in response to legislative directive:

13. Iowa: full refunds and interest; approximately $40
to $50 million in refunds pending dispersal;




14. QOklahoma: full refunds and interest; approximately $30
million in refunds anticipated;

15. Oregon: full refunds and interest within statute of
limitations paid with one refund check; approximately $60 to 80
million in refunds for 1988 and 1989 (no statutory provision for

interest); tax year 1987 still at issue in light of Harper; tax
years 1990-1993 are at issue because the remedial scheme adopted
after Davis (i.e., taxing all government pensions) has been

invalidated by the Oregon Supreme Court;

16. Kentucky: trial court has ordered full refunds and
interest within the two-year statute of limitations (1987 and
1988); approximately $35 to $40 million in refunds for two years;
appeal pending before Kentucky Supreme Court; principal issue on
appeal is whether the applicable statute of limitations is two

years or four years (if four years, refunds may exceed $70
million); '
17. Mississippi: three trials court has ordered full refunds

and interest within the period of limitations to named taxpayers;
approximately $47 to $48 million in refunds at issue.

Se ement discussions are also pending in Wisconsin (agreement in
principle between the Governor and retirees to pay $100 million in
refunds over three years) and Virginia.
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