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MINUTES OF THE HOUSE COMMITTEEON JUDICIARY.
The meeting was called to order by Chairperson Michael O’ Neal at 3:30 p.m. on January 13, 1994 in Room
313-S of the Capitol.

All members were present except:
Representative David Heinemann - Excused
Representative Joan Wagnon - Excused

Committee staff present:
Jerry Ann Donaldson, Legislative Research Department
Jill Wolters, Revisor of Statutes
Cindy Wulfkuhle, Committee Secretary

Conferees appearing before the committee:
George Barbee, Kansas Association of Financial Services
Paul Shelby, Office of Judicial Administration
Ron Smith, Kansas Bar Association
Chip Wheelen, Kansas Medical Society

Others attending: See attached list
Chairman O’ Neal announced that the Committee would take up requests for bill introductions.

George Barbee, Kansas Association of Financial Services, appeared before the Committee with a bill request
amending K.S.A. 60-469 which would add the wording “optical disk image” (see attachment 1).

Representative Adkins made a motion to introduce this request as a committee bill. Representative Mays
seconded the motion. Jill Wolters, Revisor of Statutes, stated that a similar bill has been requested, by John
Smith, Department of Revenue, with another addition to this statute which states that “the information being
transferred cannot be altered by the transmitting machine”. The motion carried.

Paul Shelby, Office of Judicial Administration, appeared before the Committee with two bill requests. The
first would amend Chapter 61 process of services. In large jurisdictions sheriff officers are not able to serve
all the petitions in the time frame which is set aside, causing trials to be rescheduled. This proposed bill
would allow more time to serve the petitions. It would change the ‘in county’ answer date to not less than 10
and no more than 21 days and changes the ‘out of county’ to not less than 11 and no more than 40 days, (see
attachment2). The second bill request dealt with marriage license applications to simplify record keeping.
This would require the district court issuing the marriage license application to keep a record of the resulting
marriage, (see attachment3).

Representative Carmody made a motion to introduce these two requests as committee bills. Representative
Macy seconded the motion. The motion carried.

Ron Smith, Kansas Bar Association, appeared before the Committee with a bill request that would allow the
division of KPERS pensions for the purposes of child support, (see attachment4).

Representative Carmody made a motion to introduce this request as a committee bill. Representative Macy
seconded the motion. The motion carried.

HB 2579 - suspension of driving privileges and the use of interlock devices.

Chairman O’ Neal stated that the Committee would take up HB 2579 - Suspension of driving privileges and
the use of interlock devices, for discussion and possible action. There is some additional information in
regard to the Section 408 & 410 funding. One of the ways the State qualifies for funding under Section 408 is
by having an average of 45 days to administer the suspension and a hard 60 day suspension. Under Section
410, there is a suspension criteria, which we would not qualify for funding but there is another criteria called
“self-sustaining” which we could qualify for funding under. However, the State is currently receiving Section
408 funding and if the proposed bill would become effective on July 1, 1994, the State would lose the second
half of the funding. If the effective date is changed to January 1, 1995 the bill would not effect the funding.

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported herein have not been submitted to the individuals 1
appearing before the committee for editing or corrections.
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January 13, 1994,

Representative Mays questioned page 4, line 39, that reads that there is a reduction in the period of
suspension from one year to 90 days. The suspension is being replaced with an interlock. The Chairman
stated that this is the action that is taken by the Department of Revenue for test failure and the period of
suspension is reduced but the period that the person is on the interlock takes over the period of suspension, the
theory being that suspension is not working. They continue to drive, but by placing an interlock on their
vehicle they are at least not driving drunk.

There were questions raised regarding the conflict with the habitual violator’s act. Jill Wolters explained that
there could be a problem. The conflictis on a third occurrence one could start the three years of revocation
earlier than under the Habitual Violators act. However, the problem would be taken care of in HB 2133, or
the Committee could amend the statute to state that under no circumstance can someone’s license be revoked
for more than three years. The Chairman responded that the interim committee this summer reported HB 2133
adversely.

Representative Rock made a motion to _make clear the public policy that the period of license revocation
would be no greater than three years. Representative Goodwin seconded the motion. The motion carried.

Jill Wolters explained a balloon draft that was handed out in Committee, (see attachment5). On page 4 of the
draft new language would be added that would require a person to have evidence of insurance on file with the
Director of Vehicles when using an interlock. This would also require the individual to have insurance for
three years when they are eligible to have their license reinstated.

Representative Mayans stated that currently, when anyone has a DUI violation they have to submit a SR 22
letter to show that they currently have insurance. Chairman O’Neal stated that this is a new requirement for
interlocks and it needs to be made clear that the current requirement of insurance applies to the interlocks.

Representative Robinette made a motion to have the proposed insurance requirement applicable to interlocks
amended into the bill. Representative Scott seconded the motion. The motion carried.

Chairman O’Neal stated that he requested an amendment regarding diversions, (see attachment6). There are a
lot of diversions being approved and that maybe a condition of diversion should be that they have the interlock
on their vehicle for the period of diversion. The one’s that draw attention the most are the juveniles that are
qualifying for diversions, even though they are not legally allowed to have any alcohol.

Representative Adkins stated that diversions are becoming limited to the wealthy and by adding the additional
expense of an interlock would allow even less people to participate.

The Chairman stated that in looking at the paper he noticed that a 17 year old had received diversion. He
questioned why diversions are available to juveniles. Representative Adkins responded that the prosecutor
doesn’t have to give it to them. Chairman O’Neal stated that maybe he has a policy that as long as you don’t
blow more than a .02 then you are entitled to a diversion. However, for juveniles for whom consumption of
alcohol is a crime, diversion shouldn’t be available. There was no interest was shown at this time for an
amendment effecting diversions.

Representative Garner made a motion to change the effective date to January 1, 1995. Representative Rock
seconded the motion. The motion carried.

Representative Macy questioned why on the 1st & 2nd refusal for testing offenders receive the same
punishment. Representative Garner responded that current law states that all test refusals are a one year
suspension.

Representative Macy made a motion to change the one year revocation on the second refusal to a two year
revocation period. Representative Pauls seconded the motion. The motion carried.

Representative Adkins made a motion to report HB 2579 favorably as amended. Representative Carmody
seconded the motion. The motion carried.

Substitute HB 2490 - Amendments to the Anatomical Gift Act.

Chip Wheelen, Kansas Medical Society, appeared before the Committee to request that if the Committee
decides to work the ULC bill they would have several amendments to the bill. Chairman O’Neal stated that
the Committee would be using Substitute HB 2490 and not the Uniform Law Commission’s proposed
bill.
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Jill Wolters, Revisor of Statutes, handed out a balloon draft, (see attachment 7). She explained that an
amendment on page 3 would clear up that the durable power of attorney has the authority to make such
decisions if stated in the document.

Representative Adkins made a motion to adopt the proposed balloon draft. Representative Carmody seconded
the motion. The motion carried.

Representative Plummer made a motion to strike the language on page 2, lines 23 - 25, which states that ‘the
gift shall become invalidated upon expiration, cancellation, revocation or suspension of the license, and the
oift must be renewed upon renewal of each license.” If alicense is revoked or suspended one should still be
able to use the license to be a donor. Representative Garner seconded the motion. The motion carried.

Representative Rock questioned if the only time someone can sign-up to be a donor is when they go in to
renew their drivers license. Chairman O’Neal responded that they can go into the license office anytime and
get a license reissued with it on or with it off.

Representative Rock made a motion that would make it clear that no technical defect in the designation would
destroy the gift if the intent is otherwise clearly expressed. Representative Smith seconded the motion.

Representative Pauls made a substitute motion to take the sticker which reads “Donee” off the front of the
license. Representative Ruff seconded the motion.

Chairman O’ Neal stated that he preferred the first motion because it is an appropriate administrative function to
try to address some uniformity of having the donor designee on the license. However, both proposed
amendments would accomplish the purpose.

The substitute motion failed. On the motion regarding the technical defect, the motion carried.

Representative Carmody made a motion to report Substitute HB 2490 favorably for passage as amended.
Representative Adkins seconded the motion. The motion carried.

The Committee meeting adjourned at 5:30 p.m. The next meetingis scheduled for January 18, 1994.
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| 13 'S4 B4:17PM BARBEE & ASSOCIATES P.
KANSAS
60-469. Photographic copies to prove content of business and public

records. The content of any admissible writing made in the regular course of "a
business" as defined by K.S.A. 60-459 or in the regular course of duty of any
"public official" as defined by said section, may be proved by a photostatic,
microfilm, microcard, miniature photographic or other photographic copy, optical
disk image. or reproduction or by an enlargement thereof, when duly
authenticated, if it was in the regular course of such business or official activity
to make and preserve such copies or reproductions as a part of the records of
such business or office. The introduction of such copy, reproduction or
enlargement does not preclude admission of the original writing if it is still in

existence.

House Judiciary
Attachment 1
1-13-94
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DRAFT ch. 61 PROCESS BILL

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. .1993 Supp. 61-1802 is hereby amended to
read as follows: 61-1802.

- (a) The summons shall ‘be:
szg:ned by the dlerk, dated the: day it is issied;
be under: the“seal of. the _court;:contain’ the|
narmie of the court and the names of the parties,
be directed to the defendant, state. the.name |
and address of; the_plaintiff's_attorney,-if any, °
otherwise the plamtlﬂ’ s. address; and. the' time
when the law requires the defendant to’ ‘either |
appear or plead to the petition; and shall notify
such defendant that, in case of such defendant’s
failure to.do so, judgment by default will be.
rendered | agamst such defendant for-the relief
demanded in the petition.. The summons shall : .
be in substantially the form prescnbed in_the '
anpendzx to this act. ey

(b) ;v The tme stated in- ,-the SUmmons: {re-; j

qmnng the @g{e_x}dant tp € eRaPPeanor,glegé_ :
tathagmﬁhonjhle?" -.dﬂuyﬂm;

Sec. 2.-K.S A. 1993 Supp. 61-1805 is hereby amended to
read as follows: 61- 1805

promptly and, in any event, in
time to make a timely return
of service as required by K.S.A.

61-1807, and any amendments
thereto.

maldng service: by any of the methc;ds-de- :

scribed /in;:K:S.A61-1803; ;and ‘#mendments’
thereto unless a specxﬁc method :of zmaking
sétvice is prescnbed in this settion:: Except for,- .
service by pubhwtxon; semce of procéss-shall: -
be .madeas: follows:: 3 2oiiar: e PR e S e
_(1) : Service ‘upon an* mdnndual *othér<thar’
a.minor or disabled péersoii shall:be:frade: by’
serving -the individual or by serving andgent:

authc)rizedf by app011121t1ni¢?.€ntt'il or.by law, to receive |
sefvice of processi-hut; é; agent i5"one des: ! ici
1gaated by“sta’mte to feceive servicesuch fur- l‘ House Judiciary
ther. notice as: ‘the- statute -requires shall be : Attachment 2
given..Service;by: cerﬁﬁed mail, shall be .ad- | 1-13-94
dressed . to; an; individual Jat " the. mdlwduals ‘

dwelling house.or-tisual place of abode and to -

an authorized agent at the agent’s usual or des-

ignated address.yz wirito i =G s

-11.-




17 (2) » Service upon a minor, disabled person,
‘as_defined by, X.S.A:. 58-3002, and amend-
ments thereto, forelgn or domestic corpora-
Hons, partnerslups insurance companies or
associations shall. be made in accordance with :
the applicable prov-xsxons of X.S A. 60—304 a.nd ,
amendments. thereto, T :
».(3). Service . upon a govemmental enﬁty
shall be made in. acéordance- with the appli-
cable provisions. of K.S.A. 60-304 and amend-
'ments thereto. , =i, srifc

1 () , If-the plamt:ﬁ', the 'o]amhﬁ' s agent or
attomey shall ‘filé an affidavit that to the best
of the afiant’s knowledge and belief the de-
fendant is a nonresident who is employed in
this state, or that the place of residence of the
defendant is unknown, then the affiant may
direct that the service.of summons or other
process shall be made by the sheriff or other
duly authorized person by directing an officer,
partner, managmg or general agent, or, the per-
son having charge of the office or place of em-
ployment at whichthe defendant is employed;
to make the defendsnt gvailable for the pur-
pose of permitting the sheriff, or such other
duly authorized person’ o serve the summons
or other ~ process. i s

———

Sec. 3. K.S.A. 1993 Supp. 61-1807 is hereby amended to
read as follows: 61-1805. )

(a) Personal and
residence service. (1) Every officer to whom
SUmMMOonS or_ other progess shall be delivered.
“or, service Within, or: without: the state,- shall
iake retirn thereof in'Writing stating the time,
p]ace and manter. of $éfvicé of such Writ, and
shall* 31gn such ofﬁcers name fo such return®
¢ (2): "+ Iff such’ process-is. directed to and de- '
hvered toa person other than by anofficer for |
service; such person’; shall thake' affidavit as to |
the' time,’ place” and ‘manner’ of. such'persons
'semce thereof Eiteadhrusie T (‘_ Lo
“(0)E % Service! by ma:l. Semce Ve
mml shall beprover it thé manner” prov1ded
by" subsection *(e) ‘of KS AT 60-308 or subsec:
tion™(b)“of- K.S.A. 611803, and amendments
ﬂlerem rﬂ iimm ik .---"~ K
b (c)"' Publicaiwn ‘Service.. Semce by pubh-
cation® shall: b proven’ by an’ aiﬁg}eyx@ showing
the “datés ipon’ and the niéwspaper in’ which
the notice of pubhmtmn was published. A copy
of the Totice ‘'shall be attached to the affidavit
which shall be filed in 'the catise. When mailing
of ¢opies “of the “publication notice is required
in accordance with subsection (e) of K.S.A. 60-
307;’and “amendments thereto, the proof of
such mailing shall be by affidavit of the person
whothailed such copies. and such affidavit shall !
be fled with the clerk of the court in which
the ‘action has been filed. Any return receipt
shall be made a part of the aﬁidawt a.nd ﬁled
therewith... .- e -.fr ¢~

r




(d) Time for return. Whesre all-defendants
WM: st orm
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<feeteeh If the process cannot be served as di-
rected it .shall be returned to the court
forthwith with a statement of the reason for
the failure to serve the same.

i (e).' Amendment of return. At any time in
the judge’s discretion and upon such terms as
: tk'{e judge deems just, the judge may allow any.
process, return or proof of service thereof to
- be amended, unless it clearly appears that ma-
terial prejudice would result to the substantial

The officer
receiving a

or other person

summons or other process
in forcible detainer cases shall
make return of service promptly and
in any event no later than three
days before the date stated in the
summons for the defendant to either
appear or plead to the petition. 1In
all other cases return of service
shall be made promptly and in any
event no later than five days before
the date stated in the summons for
the defendant to either appear or
plead to the petition.

.

! rights of the party against whom the process
issued. . L e

Sec. 4. K.S.A. 1993 Supp.
read as follows: 61-2605.

APPENDIX OF FORMS

Form No. 1: SUMMONS FOR SERVICE WITHIN
STATE AND RETURN
{To be used for personal, residence or certified mail

61-2605 1s hereby amended to

service)
In the Court of County, Kansas.
‘ . Plaintiff.
| vs No
Defendont.
- SUMMONS

To the. above-named defendant:

You are hereby notified that an action commenced
against you will be on this court’s docket at —. o'clock
——M., on the" day of 18
Should you either fail to appear before this court, per-
sonally or by counsel, at such time, or prior to such th:ne
file with this court a pleading in response to the petition
which is herewith served upon you, judgment by default
will be taken against you for the relief demanded in the
petition. Any pleading filed with this court must also be
served on the plaintiff or the plaintiff's attorney, wh.ose
name and address appears below, prior to the above time
should you fail to appear at such time, and your responsij/e
pleading may state as a counterclaim any related claim
which you may have against the plaintiff.

To the sheriff of County, Kansas:

This summons must be
served and your return of service
made promptly; in any event,
your return is due no later
than T3 days
15 days
before the date stated in
the summons for the defendant to

e ——— AT — either appear or plead to the
Fomrrrd— y petition. .
hivsnsation

(Signature), Clerk

Dated:
[Seal of the court]

N
i
N

(Name and address of plaintiff's attorney)



RETURN ON SERVICE OF SUMMONS

1 hereby certify that I have served this summons:

(1) Persongl Service. By delivering a copy of such
summeons and a copy of the petition to each of the following
defendants on the dates indicated:

19 18,

(2) Residence Service. By leaving a copy of such
summons and a copy of the petition at the usual place of
residence of each of the following defendants with some
person of suitable age and discretion residing therein on
the dates indicated:

19,
19

(Name) (Address) (Date)

(3) Agent Service. By .delivering a copy of such sum-
mens and 2 copy of the petition to each of the following
agents authorized by appointment or by law to receive
service of process on the dates indicated:

19
. 18
ame) (Date)

(4) Residence Service and Mailing. By leaving 2 copy
of such summons and a copy of the petition at the usual
place of residence of each of the following defendants and -
mailing by first-class mail on the dates indicated a notice
that such copy has been so lef:

18
18,

(Name) (Address) (Date) ‘

(5) Certified Mail Service. I bereby certify that I have !

served the within summons: (1) By mailing on the !

day of .
19, a copy of the summons and a copy of the petition
in the above action as certified mail return receipt re-

quested to each of the within-named defendants; (2) the -
name and address on the envelope containing the process
mailed as certified mail return receipt requested wers as

follows:

. By
(6) Certified Mail Service Refused. 1 hereby certify that
on the day of :
19— I mailed a copy of the summons and petition in
the above action by first-class mail, postage prepaid, ad-
dressed to at

3y
(7) Né Sercice. The following defendants wers not
found in this county:

~

(Stgnature and Titls of Officer)

Dated:

omBaatay

Sec. 5. K.S.A. 1993 Supp. 61-1802, 61-1805, 61-1807 and
Form 1 of 61-2605 are hereby repealed.

Sec. 6. This act shall take effect and be in force from
and after its publication in the statute book.;

z-4
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DRAFT MARRIAGE LICENSE BILL

Be it enacred by the Legislature of the State of Kansas:

Section 1. K.S.A. 23-106 is hereby amended to read as

follows: 23-106. .
The clerks of the district courts or judges
thereof, when applied to for a marriage license
by any person who is one of the parties to the
preposed marriage and who is legally entitled
to a marriage license, shall issue a marriage
license in substance as follows:

MARRIAGE LICENSE

_ (Name of place where cifice located, month,
day aad year.) : :
TO ANY PERSON authorized by law to perform the :
marriage caremony, : :

Creeting: .
You are hereby authorized to join in marriage A B of
date of birth
and CD of date of birth

{and name of parent or guardian consenting), and of this
license, duly endorsed, you will make due return to this
office immediately after performing the ceremony.

‘ ’ E F, (title of person issuing the license).
No clerk or judge of the district court shall :
-issue a marriage license before the third |
calendar day (Sunday and holidays included) !
following the date of the filing of the;
application therefor in such clerk’s or judge’s !
office except that in cases of emergency or!
extraordinary circumstances, a judge of the |
district court may upon proper showing being
made, permit by order of the court the
issuance of such marriage license without
waiting three days. Each district court shall
keep 2 record of all ieati

marriages resulting from licenses
i1ssued by the court,

-gus o Py e o8

mearsiepenlioonsesy Which record shall show theg

masswaga No clerk or judge shall issue a!
license authorizing the marriage of any person’
under the age of 18 years without the express'
consent of such person’s father, mother or legal.
guardian. If not given in person at the Hime of]
the application, the consent shail be evidenced
by a written certificate subscribed thereto and
duly attested. Where the applicants or either
of them are under age and their parents are
dead and there is no legal guardian then a
judge of the district court may_after due
investigation give consent and issue the license
authorizing the marriage. Where such consent
shall have been given as herein provided, no
License shall be issued to any person under the-
age of 18 years without the consent of ‘the .
judge in addition thereto. The judge or clerk ;
may issue a license upon the affidavit of the';
party personally appearing and applying '
therefor, to the effect that the parties to whom :
such license is to be issued are of lawful age,
as required by this section, and the judgé is
hereby authorized to administer oaths for that
purpose. :

names of the persons who were
married and the date of the |
marriage.

House Judiciary
Attachment 3
1-13-94




Every person swearing falsely in such
affidavit shall be guilty of a misdemeancr and
shall be punished by a fine not exceeding $500.
A clerk or judge of the district court shall state
in every license the birth dates of the parties
applying for the same, and if either or both '
are minors, the name of the father, mother, .
or guardian consenting to such marriage.

Every marriage license shall expire at the |
end of six months from the date of issuance if -
the marriage for which the license was issued
does not take place within the six-month period
of time. C

Sec. 2. K.S.A. 23-106"is hereby repealed.

Sec. 3. This act shall take effect and be in force from
and after its publication in the statute book.
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Memorandum
TO: House Judiciary Committee Members
FROM: Ron Smith, General Counsel
SUBJ: Qualified Domestic Relations Orders, KPERS

DATE: January 11, 1994

The Bar would like to have one bill introduced as a committee bill
this year.

Steve Blaylock of Wichita has suggested, and the Family Law Section
and Board of Governors of KBA have approved, the idea that KPERS
retirement pensions should be subject to Qualified Domestic Rela-
tions Orders the same as other pensions. This requires legisla-
tion. The sections to amend, and proposed language, is attached.

In Kansas, when a judge divides property pursuant to divorce, the
spouses have an interest in the retirement amounts of each other.
If the employee works for Boeing, the judge can issue a Qualified
Domestic Relations Order (QDRO) and divide the employee's interest
in the retirement plan. Upon certain conditions, the spouse is
then entitled to his or her portion.

That is what happens with retirement plans of private sector busi-
nesses. KPERS is a public sector retirement plan. We already
divide KPERS retirement plans for purposes of child support. The
Family law section believes such plans should be capable of divi-
sion for other purposes in a divorce. As background, please see
In the Matter of the Marriage of Sedbrook, which makes it clear
municipal pensions are considered property for division of property
upon dissolution of marriage. This legislation transfers the same
concept to KPERS pensions.

The reasons will all be explained in the hearings.

enc/

House Judiciary
Attachment 4
1-13-94
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K.8.A. 12-5005(e):
(amend to read as follows)

(e) Every pension or other benefit received by any special member
pursuant to subsection (c) or (d) is hereby made and declared
exempt from any tax of the state of Kansas or any political
subdivision or taxing body of this state; shall not be subject to
execution, garnishment, attachment or any other process or clainm
whatsgever, except such pension or benefit or any accumulated
contributions due and owing from the system to such special members
are subject to claims of an "alternate payee" under a "qualified
domestic relations order."™ As used in this subsection, the terms
"alternate payee™ and "qualified domestic relations order" shall
have the meaning ascribed to them in section 414(p) of the Federal
Interna; Revenue Code of 1954, as amended. The provisions of this
subsection shall apply to any qualified domestic relations order
which was filed or amended on or after July 1, 1992.

K.S.A. 12=1l1l1a:
(amend to add to existing statute)

Provided further that any pension benefit or annuity accruing to
services of a policeman or fireman by a charter ordinance under
this section shall not be exempt from claims of an alternate payee
under a gualified domestic relations order. As used in this
section, the terms "alternate payee" and "qualified domestic
relations order" shall have the meaning ascribed to them in section
414 (p) of the Federal Internal Revenue Code of 1954, as amended.
The provisions of this section shall apply to any qualified
domestic relations order which was filed or amended on or after

July 1, 1992.

K.8.A. 13-14210:
(amend to add to existing statute)

provided further that any pension benefits or annuities accruing
under the provisions of K.S.A. 13-14a01 et seg. or K.S.A. 14-10a01
et seqg. shall not be exempt from claims of an a;ternqte,payge underxr
a qualified domestic relations order. As used in this section, thﬁ
terms "alternate payee" and "qualified domestlc‘relatlons order
shall have the meaning ascribed to them in section 414(p) of the
Federal Internal Revenue Code of 1954, as amended. The provisions
of this section shall apply to any gualified domestic relations
order which was filed or amended on or after July 1, 1992.
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K.8.A. 74=-4923(Db):
(amend to read as follows)

(b) Any annuity, benefits, funds, property or rights created by,
or accruing to any person under the provisions of K.S.A. 74-43C1 et
seg. or 74-4951 et seg., and any acts amendatory thereof or
supplemental thereto, shall be exempt from any tax of the state of
Kansas or any political subdivision or taxing body of the state;
shall not be subject to execution, garnishment or attachment, or
any other process or claim whatsoever, except such annuity or
benefit or any accumulated contributions due and owing from the
system to such person are subject to claims of an "alternate payee"
under a "qualified domestic relations order." As used in this
subsection, the terms "alternate payee" and "gqualified domestic
relaticns order" shall have the meaning ascribed to them in section
414(p) of the Federal Internal Revenue Code of 1954, as amended.
The provisions of this subsection shall apply to any qualified
domestic relations order which was filed or amended on or after
July 1, 1992.
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factors enumerated in K.S.A. 21-4606 and
thus abused its discretion. Our review of
these factors, however, indicates most are
inapplicable to the crime for which defen-
dant was being sentenced, possession of
marijuana,

The district court did consider defen-
dant’s prior criminal record, pursuant to
K.S.A. 21-4606(2Xa). Furthermore, our re-
view of the record indicates the sentencing
court was well aware that defendant was
convicted of possession of marijuana. The
sentencing court’s reference to the large
number of growing plants found in defen-
dant's possession indicates the court was
merely considering the nature and circum-
stances of defendant's crime pursuant to
K.8.A. 21-4606(1). The defendant's sen-
tence of one year in the county jail is
within the statutory limits. The district
court did not abuse its discretion.

Affirmed.

16 Kan.App.2d 668

In the Matter of the MARRIAGE OF
Luanne SEDBROOK, Appellant,

and
Delbert Sedbrook, Appellee,
No. 66410,
Court of Appeals of Kansas.

March 18, 1992.
Review Denied April 29, 1992,

Spouses brought divorce action. The
Sedgwick District Court, James G. Beasley,
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J., divided property, and then later disal-
lowed maintenance, and wife appealed.
The Court of Appeals, Larson, PJ., held
that: (1) trial court could not deny wife
maintenance based on her cohabitation
with unrelated male; (2) determination of
maintenance and division of property
should be made at same time; and (8) hus-
band’s pension was divisible marital proper-

ty.

Reversed and remanded with instrue-
tions,

1. Divorce =238, 252.2

Fault of either party to marriage is not
to be considered in determining financial
aspects of dissolution of marriage unless
conduct is 80 gross and extreme that fail-
ure to penalize would, itself, be inequitable.

2. Divorce =237

Determination of allowance of mainte-
nance must be based on realistic evaluation
of parties’ circumstances, future income,
and needs.

3. Divorce =238

Trial court could not preclude former
wife from receiving spousal maintenance
solely because she cohabited with unrelated
male, where there was no indication that
former wife and cohabitant considered
themaelves wife and husband after divorce
was final,

4. Marriage =54

Any marriage contracted by party with
any other person before judgment of di-
vorce is final is voidable. K.S.A. 60-
1610(cK2).

6. Divorce =238

Finding of cohabitation may not be
equated with conclusion that relationship
has become that of wife and husband, and
is not by itself sufficient to justify denial of
spousal maintenance,

6. Divorce =238

Trial court's denial of spousal mainte-
nance as penalty for marital infidelity was
abuse of discretion.

MATTER OF MARRIAGE OF SEDBROOK Kan. 1223
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7. Divorce =237

Determination of whether maintenance
is to be allowed must be arrived at by
considering requisite factors, with excep-
tion of fault.

8. Divorce ¢=237

It is not improper for trial court to
consider nature and extent of financial con-
tribution of unrelated party, or that which
he or she may be capable of assuming, in
order to maintain relationship with spouse
seeking continued maintenance from for-
mer spouse.

9. Divorce ¢=237, 247, 252.3(1)

“Division of property” operates retro-
spectively to adjust rights of parties to
property already accumulated, while “main-
tenance” i8 prospective and deals with fu.
ture support; although maintenance and
division of property are separate and dis-
tinct concepts, neither can be intelligently
fixed by itself without giving appropriate
consideration to the other,

Sece publication Words and Phrases

for other judicial constructions and
definitions.

10. Divorce ¢-239, 249.7, 253(1)

Determination of maintenance and divi-
sion of property should be made at the
same time, but, if separately determined,
allowance of maintenance or lack thereof
should bé considered before making divi-
sion of property. K.S.A. 60-1610(b)1).

11. Divorce 252.3(4)

Municipal firefighter's pension was di-
visible marital property, even though not
specifically defined as such by statute.
K.8.A. 23-201.

12, Appeal and Error $842(2)

Court of Appeals’ review of trial
court’s conclusions of law is unlimited.

13. Divorce $>252.3(4)

To extent earned during marriage, re-
tirement benefits represent compensation
for marital effort and are substitutes for

current earnings which would have in-
creased marital standard of living or would
have been converted into other assets divi-
sible at dissolution of marriage.

14. Divorce ¢=252.3(4)

Status of retirement benefits as divisi-
ble marital property does not depend upon
whether participant contributed or whether
benefits were vested.

15. Divorce €=252.3(4)
Exemptions ¢=49

Antialienation provisions of city char-
ter ordinance did not prevent division of
municipal firefighter's pension as marital
property; spouse was dependent to be pro-
tected under plan and not treated as credi-
tor. K.S.A. 12-111a, 12-5005(¢), 13-14a01
et seq., 13-14a10, 74-4923, 74-4923(b).

16. Divorce €=252.3(1)
Exemptions =62

Exemption and antialienation provi-
sions restricting garnishment, attachment,
execution, and prohibition of assignment
are designed to protect benefits from credi-
tors and do not apply to claims of spouse at
time of marital dissolution.

17. Divorce ¢=252.3(4)

Municipal pensions are considered mar-
ital property for purpose of making divi-
sion of property upon dissolution of mar-
riage. K.S.A. 23-201(b), 60-1610(hb).

18. Divorce ¢=253(3)

Municipal firefighter's retirement ben-
efit had determinable value.

Syllabus by the Court

1. The fault of either party to a mar-
riage is not to be considered in determining
the financial aspects of the dissolution of
the marriage unless the conduct is so gross
and extreme that the failure to penalize
therefor would, itself, be inequitable. In
re Marriage of Sommers, 246 Kan. 652,
6568-69, 792 P.2d 1005 (1990).

2. The determination of the allowance
of maintenance must be based on a realistic
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evaluation of the parties’ circumstances,
future income, and needs.

8. A finding of cohabitation may not
be equated with the conclusion the relation-
ship has become that of wife and husband
and is not, by itself, sufficient to justify
denial of spousal maintenance.

4. It is not improper for the trial
court to consider the nature and extent of
the financial contribution of an unrelated
party, or that which he or she may be
capable of assuming, in order to maintain a
relationship with a spouse seeking contin-
ued maintenance from a former spouse.

6. The determination of maintenance
and the division of property should be
made at the same time, but, if separately
determined, the allowance of maintenance
or the lack thereof should be considered
before making a division of property.
K.S.A.1991 Supp. 60-1610(b).

6. To the extent earned during the
marriage, retirement benefits represent
compensation for marital effort and are
substitutes for current earnings which
would have increased the marital standard
of living or would have been converted into
other assets divisible at dissolution of the
marriage.

7. Exemption and anti-alienation pro-
visions restricting garnishment, attach-
ment, execution, and prohibition of assign-
ment are designed to protect benefits from
creditors and do not apply to the claims of
a spouse at the time of the dissolution of a
marriage.

8. Municipal pensions are considered
as marital property under K.S.A. 23-201(b)
for the purpose of making the division of
property upon the dissolution of a marriage
as provided under K.S.A.1991 Supp. 60-
1610(b).

9. Under the facts and circumstances
of this case, the trial court erred in denying
spousal maintenance solely on the grounds
of cohabitation with an unrelated member
of the opposite sex. The trial court further
erred in ruling, as a matter of law, that a
municipal firefighter's pension benefits
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were not marital property subject to eq-
uitable division upon the dissolution of a
marriage.

Stephen J. Blaylock and Cindy Cleous—
Stang, of Woodard, Blaylock, Hernandez,
Pilgreen & Roth, Wichita, for appellant.

David J. Lund, of Dewey & Lund, Wich-
ita, for appellee.

Before LARSON, PJ., ELLIOTT, J., and
NELSON E. TOBUREN, District Judge,
assigned.

LARSON, Presiding Judge:

This is a divorce action in which Luanne
Sedbrook appeals the trial court's ruling
that she is ineligible to receive maintenance
from Delbert Sedbrook because she was
cohabiting with an unrelated male.
Luanne also claims the trial court erred by
ruling Delbert's City of Wichita firefight-
er’s pension is not a marital asset subject
to division and may only be considered as a
source of funds for the payment of child
support or maintenance,

The parties married in August of 1964.
After 25 years, the parties separated and
Luanne filed for divorce in November of
1989.

Delbert commenced his firefighting em-
ployment in May of 1963. Wichita estab-
lished by charter ordinance its police and
fire retirement system on January 1, 1965,
which after numerous amendments became
Charter Ordinance No. 131, Delbert be-
came a member of the system and contin-
ued his uninterrupted employment until he
retired in April of 1985 with a monthly
pension for life of $1,022.94. Cost of living
adjustments increased his monthly pension
to $1,084.29 by the time of trial.

Luanne’s contention that Delbert’s pen-
sion was marital property subject to divi-
sion was resolved adversely to her as a
matter of law by the trial court in January
1991.
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At the time of trial in late January and
early February of 1991, Delbert was a me-
chanical maintenance engineer for St. Jo-
seph Medical Center, earning approximate-
ly $1,500 gross per month in addition to his
Wichita retirement pay. Luanne was a re-
ceptionist at Family Physicians and earned
approximately $1,200 gross per month,
She was 44 years old; he was 50 years old.

Luanne had been a homemaker for 14
years of the marriage. Three of the par-
ties' four children were adults and the
youngest was 17 at the time of the trial.
Luanne has worked for Sears and Mont-
gomery Ward, and had a variety of other
jobs during the marriage.

During the pendency of the divorce, an
auction liquidated the real and much of the
personal property of the parties. After
giving credit for payment of debts, the
cash monies were divided: $17,414.85 to
Luanne and $19,118.81 to Delbert.

A hearing on the maintenance issue was
held in late February, and in early April the
trial court ruled:

“The Court finds that the petitioner has
been continuously cohabiting with a gen-
tleman since approximately September,
1990. As a result, the Court finds that
this conduct makes the petitioner ineligi-
ble to receive payment of spousal mainte-
nance from the respondent. Therefore,
the petitioner's motion for a determina-
tion of spousal maintenance is denied.”

Luanne appeals. We reverse.

The trial court abused its discretion in
holding Luanne was precluded from re-
ceiving spousal maintenance solely be-
cause she cohabited with an unrelated
male,

“The trial court has wide discretion when
it comes to matters relating to alimony, and
its judgment in awarding alimony will not
be disturbed absent a clear abuse of discre-
tion.” Parish v. Parish, 220 Kan. 131, 134,
551 P.2d 792 (1976). K.S.A.1991 Supp. 60~
1610(b)2), which relates to maintenance,
provides in part: “The decree may award

to either party an allowance for future
support denominated as maintenance, in an
amount the court finds to be fair, just and
equitable under all of the circumstances.
The decree may make the future payments
modifiable or terminable under circum-
stances prescribed in the decree.”

Many of the statutory considerations re-
lating to the division of property by case
law are required to be considered in the
determination of maintenance. Justice
Herd, in Powell v. Powell, 231 Kan. 456,
460, 648 P.2d 218 (1982), stated:

“[Tlhe judicial considerations regarding
alimony are well settled. They were cap-
sulized in Williams v. Williams, 219
Kan. 303, 306, 548 P.2d 794 (1976):

‘Fault is but one element which may he
considered in fixing alimony. Other mat.
ters which may be considered include the
age of the parties, their present and pro-
spective earning capacities, the length of
the marriage, the property owned by
them {citation omitted], the partiew’
needs [citation omitted], the time, source
and manner of acquisition of property,
the family ties and obligations [citation
omitted], and the parties’ overall finun-
cial situation [citation omitted). There ix
no fixed rule on the subject and the
district court in a divorce action is vested
with wide discretion in adjusting the fi-
nancial obligations of the parties. Thus,
its exercise of that discretion will not be
disturbed on appeal in the absence of u
showing of clear abuse’

See also Parish v. Parish, 220 Kan. at
134 [651 P.2d 792}.”

Other than fault, which has been elimi.
nated by the legislature as a factor, the
foregoing provisions are similar to those in
K.S.A. 60-1610(b)(1), setting forth consider-
ations in the division of property, which
include the allowance of maintenance or
lack thereof.

The Kansas Supreme Court in In re Mar-
riage of Sommers, 246 Kan. 652, 658-54,
792 P.2d 1005 (1990), determined that fault
may no longer be considered in the division
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of property, award of maintenance, or
award of attorney fees when the divorce is
sought and granted on the ground of in-
compatibility, except in rare and unusual
situations,

In Sommers, over the husband-petition-
er's objection, evidence was admitted that
he was having an extramarital affair. Ina
memorandum opinion the trial court stated:

*“The Court specifically finds that the
primary cause of the destruction of the
marriage was the Petitioner's involve-
ment with [name deleted), which the
Court finds relevant to the issue of main-
tenance,

* ‘While this Court recognizes that this
i8 a no-fault divorce case, nonetheless,
there is still some room in these cases for
fault...."” 246 Kan. at 654, 792 P.2d
1005.

Following a discussion of Maxwell, In
the Best Interests of the Divided Family:
An Analysis of the 1982 Amendments to
the Kansas Divorce Code, 22 Washburn
LJ. 117 (1983), Justice McFarland conclud-
ed: “[IJn domestic relations actions it was
the legislative intent that, in all but ex-
tremely gross and rare situations, financial
penslties are not to be imposed by a trial
court on a party on the basis of fault.”
246 Kan. at 657, 792 P.2d 1006. The court
further stated:

“It is difficult to conceive of any cir-
cumstances where evidence of marital
infidelity would be a proper consideration
in the resolution of the financial aspects
of a marriage. Consideration of such
evidence could result only on a decision
of whether or not to impose a penalty for
such conduct, as it does not relate to the
present or future financial circumstances
of the parties or the award of any partic-
ular property.” 246 Kan. at 658, 792
P.2d 1005.

{11 The court held: “Fault, as a term of
art, is not to be considered in the determi-
nation of the financial aspects of the disso-
lution of the marriage, nor should a penalty
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be imposed as a resuit of such considera-
tion. The only exception would be some
rare and unusual situation where a party’s
conduct is 8o groas and extreme that fail-
ure to penalize therefor would, itself, be
inequitable.” 246 Kan. at 6568-59, 792 P.2d
1005.

The parties’ divorce was granted in our
case on the ground of incompatibility.
When the trial court determined the
amount, if any, of maintenance to be al-
lowed, there was no mention in the court’s
order of the consideration of anything oth-
er than fault. After finding Luanne had
been cohabiting with an unrelated male
since September of 1990, the trial court
stated: “As a result, the Court finds that
this conduct makes the petitioner ineligible
to receive payment of spousal maintenance
from the respondent.” (Emphasis added.)

[2,3] The trial court did not express
indignation or criticize Luanne’s cohab-
itation, but found that it alone was suffi-
cient to deny maintenance., It appears the
trial court resolved the issue of mainte-
nance on the gingle factor of cohabitation
and failed to conduct a realistic evaluation
of the parties’ circumstances, future in-
come, and needs as is required by Som-
mers, 246 Kan. at 658, 792 P.2d 1005.

Delbert argues the trial court committed
no error because maintenance is terminable
as well as modifiable, and since Sedgwick
County courts have consistently terminated
maintenance upon the continuous cohab-
itation with an unrelated person of the
opposite sex, it would have been a waste of
the trial court’s time to make ali the neces-
sary considerations, allow maintenance,
and immediately find that it is terminated.
We disagree.

[4] The divorce in this case was not
granted until February 6, 1991, and it is
clear that under K.S.A.1991 Supp. 60-
1610{(cX2) any marriage contracted by a
party with any other person before the
judgment of divorce is final is voidable.
There i8 no indication that Luanne and her
cohabitant considered themselves wife and
husband after the divorce was final.
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The trial court’s denial of maintenance
appears to be based solely upon Luanne’s
cohabitation. This brings into issue the
nature of her relationship and its legal
effect.

In discussing cohabitation, Professor Lin-
da H. Elrod in 1 Elrod, Kansas Family Law
Handbook § 10.083 (rev. ed. 1990), states:

“Without a provision in a decree or
agreement, most courts have found that
cohabiting with another is not by itself a
sufficient change of circumstances to
justify termination of maintenance.
[Van Gorder v. Van Gorder, 110 Wis.2d
188, 327 N.W.2d 674 (1983); Overson v
Overson, 125 Wis.2d 13, 870 N.W.2d 796
(Wis.App.1985), appeal after remand
140 Wis.2d 752, 412 N.W.2d 896 (Wis.
App.1987).) Cohabitation is only one
factor to consider in assessing the needs
of the recipient. If the recipient is in
fact being supported by the cohabitant,
there may be a strong case for termi-
nation based on need no longer [being]
present.”

In In re Marriage of Wessling, 12 Kan.
App.2d 428, 429, 747 P.2d 187 (1987), the
husband and wife entered into a settlement
agreement which became incorporated into
their divorce decree and provided that the
husband's support obligations be reduced
upon the wife’s “continuous and continual
cohabitation with an unrelated male.” The
wife admitted to having a sexual relation-
ship but claimed that she had an under-
standing with the unrelated male that they
were free to date other people, that they
never held themselves out as husband and
wife, and that they had no plans to marry.
The wife testified they had done household
chores and favors for each other but they
maintained separate residences, had no
jointly owned property, and did not pur-
chage groceries together or share mort-
gage or credit card payments,

Our court adopted the following defini-
tion of cohabitation from Riltgen v. Bilt-
gen, 121 Kan. 716, 2560 P. 265 (1926):

“*“The act or state of dwelling togeth-
er, or in the same place with another;

living together as husband and wife; a
living together as man and wife. A con-
dition or status of the parties, a status
resembling that of the marital relation.
Cohabitation is not a sojourn, nor a habit
of visiting, nor even a remaining with for
a time; the term implies continuity.”’
121 Kan. at 721 [250 P. 265] (quoting 11
CJ. 952).” Wessling, 12 Kan.App.2d at
431 {747 P.2d 187).

We held that since the ex-wife and un-
related male did not intend to marry, never
maintained a home together, and never
shared living expenses nor jointly owned
any property, they were not cohabiting.

In Fleming v Fleming, 221 Kan. 290,
559 P.2d 329 (1977), the husband and wife
entered into a separation agreement provid-
ing for alimony terminating upon the wife’s
death or remarriage. Husband claimed his
ex-wife had entered into a common-law
marriage with an unrelated male and, if a
marriage was not found to exist, it was
nonetheless contrary to public policy to
compel him to pay alimeny when his former
wife was openly cohabiting with another
man.

The trial court in Fleming found no com-
mon-law marriage existed because no
present agreement to marry was estab-
lished. This was affirmed on appeal and
our Supreme Court further found the ex-
wife had no implied legal obligation of sup-
port from the unrelated male. Chief Jus-
tice Fatzer found no fault with the quotes
from Herzmark v. Herzmark, 199 Kan, 48,
54, 427 P.2d 465 (1967), that it was distaste-
ful to permit a divorced wife to hold her
former husband and present husband to a
duty of support and that it is contrary to
public policy for a woman to receive sup-
port from both a former and present hus-
band, but said:

“[HJowever, here we are not dealing with
a former and present husband. We are
dealing with a former husband and a
present boy friend with no obligation to
support. Alimony is based on the obli-
gation to support an ex-wife and is not to
be measured in the future by her chasti-
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ty or moral conduct” Fleming, 221
Kan. at 293, 569 P.2d 329.

A similar holding that did not disadvan-
tage a divorced wife who permitted an un-
related male to live with her and pay rent
and half of the household expenses is
found in In re Marriage of Arndt, 239
Kan. 865, 719 P.2d 1236 (1986).

{56) In our case, the trial court’s finding
of cohabitation may not be equated with
the conclusion that Luanne's relationship
with an unrelated male has become that of
wife and husband and is not, by itself,
sufficient to justify denial of spousal main-
tenance.

[6,7) The legislative intent statement
of Sommers,

“Generally, it is the legislative intent
that fault not be considered by a trial
court in considering the financial aspects
of the dissolution of a marriage pursuant
to K.S.A.1989 Supp. 60-1610{(b), as any
consideration involves a determination of
whether or not to impose a penalty for
misconduct and is inconsistent with the
desire that the dissolution of a marriage
occur with minimal hostility and vituper-
ation. The only exception to this rule
would be some rare and unusual situa-
tion where the misconduct iz so gross
and extreme that failure to penalize
therefor would, itself, be inequitable.”
246 Kan. 652, Syl. 12, 792 P.2d 1005,

makes the trial court's order an abuse of
discretion because Luanne is being penal-
ized for marital infidelity. The determina-
tion of whether maintenance is to be al-
lowed must be arrived at by considering
the Powell, 231 Kan. at 460, 648 P.2d 218,
and Williams v. Williams, 219 Kan. 303,
6548 P.2d 794 (1976), factors, with the excep-
tion of fault.

[8) It is not, however, improper for the
trial court to consider the nature and ex-
tent of the financial contribution of an un-
related party, or that which he or she may
be capable of assuming, in order to main-
tain a relationship with the spouse seeking
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continued maintenance from a former
spouse,

[9,10] Maintenance and division of
property are separate and distinct concepts,
but neither can be intelligently fixed by
itself without giving appropriate considera-
tion to the other. Almguist v. Almquist,
214 Kan. 788, Syl. 16, 522 P.2d 383 (1974).
A division of property operates retrospec-
tively to adjust the rights of the parties to
property already accumulated, while main-
tenance is prospective and deals with fu-
ture support. Beck v. Beck, 208 Kan. 148,
149, 490 P.2d 628 (1971). The issue is not
raised in this appeal, but we do not approve
the deciding of the division of property
first and then, in a later hearing, the deter-
mination of maintenance.

K.S.A.1991 Supp. 60-1610(b}1) provides
that in making a property division one of
the things to be considered iz “the allow-
ance of maintenance or the lack thereof.”
The determination of maintenance and the
division of property should be made at the
same time but, if separately determined, in
the reverse order to the manner decided by
the trial court herein.

The trial court erred in finding Del-
bert's firefighter’s pension was not
marital property.

[11] Luanne contends the trial court
erred when it determined Delbert's pension
as a retired Wichita firefighter was not
divisible marital property.

Citing as authority our decision in Grant
v. Grant, 9 Kan.App.2d 671, 685 P.2d 327,
rev. denied 236 Kan. 875 (1984), the trial
court ruled, as a matter of law, that the
pension could only be considered as a
source of funds in determining Delbert's
ability to pay spousal support because (1) it
was not specifically defined as marital
property pursuant to K.S.A. 23-201, (2) it
was governed by an anti-alienation city or-
dinance, and (3) it had no present determin-
able value.

Based primarily on the Kansas Supreme
Court decisions in In re Marriage of Sa-
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decki, 250 Kan. 5, 825 P.2d 108 (1992), and
Sommers, 246 Kan. 652, 792 P.2d 1005, and
our opinion in In re Marriage of Harrison,
13 Kan.App.2d 813, 769 P.2d 678 (1989),
plus the overwhelming number of decisions
on this issue throughout the United States,
we decline to give Grant the credence
which it was given by the trial court.

[12] Our review of the trial court’s con-
clusions of law is unlimited. Hutchinson
Nat'l Bank & Tr. Co. v. Brown, 12 Kan.
App.2d 673, 674, 753 P.2d 1299, rev. denied
243 Kan. 778 (1988). We further believe
that this is a matter of first impression in
Kansas because our appeliate courts have
not determined previously if a municipal
firefighter's pension is divisible marital
property.

The statutory basis for division of prop-
erty in Kansas is provided by K.S.A.1991
Supp. 60-1610(b), which states:

“(1) Divigion of property. The decree
shall divide the real and personal proper-
ty of the parties, whether owned by ei-
ther spouse prior to marriage, acquired
by either spouse in the spouse’s own
right after marriage or acquired by the
spouse's joint efforts, by: (A) a division
of the property in kind; (B) awarding the
property or part of the property to one of
the spouses and requiring the other to
pay a just and proper sum; or (C) order-
ing a sale of the property, under condi-
tions prescribed by the court, and divid-
ing the proceeds of the sale. In making
the division of property the court shall
consider the age of the parties; the dura-
tion of the marriage; the property owned
by the parties; their present and future
earning capacities; the time, source and
manner of acquisition of property; fami-
ly ties and obligations; the allowance of
maintenance or lack thereof; dissipation
of assets, and such other factors as the
court considers necessary to make a just
and reasonable division of property.”

K.S.A. 23-201(b) defines “marital proper-
ty” in the following manner:

“All property owned by married per-

sons, including the present value of any

vested or unvested military retirement
pay, whether described in subsection (a)
or acquired by either spouse after mar-
riage, and whether held individually or
by the spouses in some form of co-owner-
ship, such as joint tenancy or tenancy in
common, shall become marital property
at the time of commencement by one
spouse against the other of an action in
which a final decree is entered for di-
vorce, separate maintenance, or annul-
ment. Each spouse has a common own-
ership in marital property which vests at
the time of commencement of such ac-
tion, the extent of the vested interest to
be determined and finalized by the court,
pursuant to K.S.A. 60-1610 and amend-
ments thereto.”

Qur court in Grant held military retire-
ment pay was nothing more than a future
stream of income with speculative future
value and was not a marital asset subject
to division. 9 Kan.App.2d at 676, 685 P.2d
321.

The result in Grant (and its precedential
value, in our view) was eliminated by the
Kansas Legislature in 1987 when it amend-
ed K.S.A. 23-201(b) (Ensley 1981) by add-
ing the words “including the present value
of any vested or unvested military retire-
ment pay” after the introductory phrase
“[a]il property owned by married persons.”
L.1987, ch. 120, § 1.

We recognized this in In re Marriage of
Harrison, 13 Kan.App.2d at 315, 769 P.2d
678, when we held that military retirement
pay, whether vested or unvested, is marital
property subject to division upon the disso-
lution of a marriage.

Because remand was necessary to make
a new property division in Harrigon, we
suggested the trial court either determine
the present cash value of the asset, reserve
juriadiction to divide the asset as it is re-
ceived, or use other methods of valuation
and disposition which might better address
the interests and needs of the parties. We
recognized: “The key to an equitable distri-
bution of marital assets is fairness, not
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mathematical precision.” 18 Kan.App.2d
at 817, 769 P.2d 678.

The Kansas Supreme Court next ad-
dressed this issue in Sommers, 246 Kan.
652, 792 P.2d 1005, when it held United
States Postal Service vested retirement
benefits were marital property. After
quoting K.S.A. 23-201(b), Justice McFar-
land recognized that the reference to mili-
tary retirement pay was added to the stat-
ute because of Grant, and then chose to
expand the scope of K.S.A. 23-201(b) by
stating:

“The language of K.S.A. 23-201(b) ap-
pears to be inclusive rather than exelu-
give. There is no logical reason why one
type of retirement benefits for federal
services should be treated differently
from another. We conclude that K.S.A.
23-201(b) is broad enough to include re-
tirement benefits from the U.S. Postal
Service and that the trial court had au-
thority for its consideration thereof.”
Sommers, 246 Kan. at 660, 792 P.2d
1005.

Justice Six wrote a concurring and dis-
genting opinion in Sommers which was
joined by Chief Justice Miller and Justice
Lockett, but their disagreement extended
only to the fault issues. The Sommers
court was unanimous in its expansion of
the provisions of K.S.A. 23-201(b).

In the most recent Kansas Supreme
Court case on this issue, In re Marriage of
Sadecki, 250 Kan, 5, 825 P.2d 108, the trial
court was held not to have abused its dis-
cretion in the manner in which it considered
a major league baseball retirement pension.

In Sadecki, the total value of the proper-
ty and judgment awarded to the wife ex-
ceeded $90,000, while the net value of the
property granted to the husband, after de-
duction of indebtedness and the wife's
judgment, was $7,950. The wife argued
the baseball retirement plan had not been
deemed an asset subject to division and
was only considered as income in compar-
ing the relative incomes of the parties.
The husband asserted there was no evi-
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dence as to the retirement plan’s value and
that it was considered by the trial court as
marital property.

Chief Justice Holmes, writing for a unan-
imous court, ruled the trial court properly
considered the benefits under the retire-
ment plan as an asset based on the trial
court's statement: “ ‘I think that this dis-
parity and the division of the property ade-
quately compensate the wife for the contri-
bution she made toward the creation of the
asset which is the baseball retirement.’"”
Sadecki, 260 Kan. at 10, 825 P.2d 108.

The wife complained the trial court
abused its discretion in not employing the
“reserve jurisdiction” method to divide the
proceeds of the retirement plan, which was
one of the methods we described and ap-
proved in Harrison. Chief Justice Holmes'
opinion described both the present cash val-
ue/immediate offset distribution scheme
and the “reserve jurisdiction” methed in
Sadecki as our court had in Harrison, but
distinguished Harrison because there ex-
pert testimony was presented by a profes-
sor of finance who calculated present value
actually adjusted for inflation and discount-
ed by a historic rate of interest, while the
wife in Sadecki did not present any evi-
dence of the present value of the baseball
retirement benefits, which were currently
approximately $2,000 per month,

The trial court in Sadecki did not abuse
its discretion in failing to adopt the reserve
jurisdiction approach. The wife could not
complain about the division of property be-
cause she failed to establish any present
value of the retirement benefits. 250 Kan.
at 12, 825 P.2d 108.

Throughout the Sadecki opinion, all of
the comments concerning the benefits un-
der the major league baseball retirement
plan treat it as an “asset,”” which is tanta-
mount to a holding that it is marital proper-
ty subject to division.

We will not attempt to cite every case
throughout the United States considering
this issue, but the following is a represent-
ative sample of the majority of the states
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that consider retirement benefits property
subject to equitable division at the dissolu-
tion of a marriage. See, e.g., Rice v. Rice,
757 P.2d 60, 61 (Alaska 1988) (“[T]Jo the
extent retirement benefits have been
earned during the marriage, they consti-
tute marital assets and are subject to eg-
uitable division.”); Koelsch v. Koelsch, 148
Ariz. 176, 180, 713 P.2d 1234 (1986)
(“ [Thhe retirement benefits provided un-
der the [Public Safety Personnel Retire-
ment System] are deferred compensation
for services previously rendered and are
therefore property acquired during mar-
riage’ "’ subject to division by the court.);
In re Marriage of Hackett, 113 111.2d 286,
292-93, 100 Il.Dec. 790, 497 N.E.2d 1152
(1986) (Proceeds of vested interest in Fire-
man’s Pension Fund were properly classi-
fied as marital property.); In re Marriage
of Oler, 451 N'W.2d 9, 11 (lowa App.1989)
(“[Plension benefits [, including Iowa Pub-
lic Employees Retirement System benefits,]
are treated as marital property and are
properly subject to equitable distribu-
tion.”); Davolt v. Davolt, 764 S.W.2d 497,
499 (Mo.App.1989) (Pension benefits earned
during the marriage must be considered
part of the marital property subject to divi-
sion in marital dissolution proceedings.);
Olson v. Olson, 446 NNW.2d 1, 11 (N.D.
1989) (Unless there is some specific restric-
tion in the plan, pension or retirement bene-
fits accumulated during the marriage are
marital property divisible at divorce.); Rice
v. Rice, 762 P.2d 925, 926 (Okla.1988)
(“[Plension benefits [, including police offi-
cer's pension,] which have accumulated
during marriage may be considered as
jointly acquired property subject to eg-
uitable division in a divorce.”) For a com-
prehensive collection of the cagses on this
issue, see Annot., Pension Rights-Division
on Dissolution, 94 A.L.R.3d 176, and the
supplement thereto,

{13] The rationale for including pension
benefits as marital property subject to eq-
uitable division has been stated in Steven-
son v. Stevenson, 511 A.2d 961, 965 (R.L.
1986):

““To the extent earned during the mar-
riage, the benefits represent compensa-
tion for marital effort and are substi-
tutes for current earnings which would
have increased the marital standard of
living or would have been converted into
other assets divisible at dissolution.
Subjecting the benefits to division is just,
because in most cases the retirement
benefits constitute the most valuable as-
set the couple has acquired and they both
have relied upon their pension payments
for security in their older years. 3 Rut-
kin, Family Law and Practice § 37.-
07[1} at 37-81 (1985).”

[141 We do not deem it necessary to
attempt to make distinctions between re-
tirement benefits based on contribution by
the participant or the lack thereof; nor do
we hold that a different rule must be ap-
plied to vested or unvested benefits.

We note in this case that Delbert had
contributed $15,104.55 toward his pension
benefits during his employment, all of
which was recovered in approximately 16
months. We do not deem it critical to our
decision that Delbert's rights under his
Wichita firefighter's pension were in lieu of
any social security benefits which, had they
existed, Luanne would have been entitled
to share in due to the long term of the
parties’ marriage.

[15] Delbert finally contends the pen-
sion is not divisible because this is prohibit-
ed by Kansas statutes and Wichita charter
ordinance anti-alienation provisions.

Pursuant to home rule powers, the City
of Wichita, through Charter Ordinance No.
131, exempted itself from K.S.A. 13-14a01
et seq., the state statutes governing fire
and police retirement systems. Charter
Ordinance No. 131, § 16, provided:

“EXEMPTIONS. The right to a service
retirement annuity, disability annuity,
death annuity or any annuity or benefit
under the provisions of this ordinance by
whatever name called, or a refund, is
personal with the recipient thereof, and
the assignment or transfer of any such
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annuity or benefit or any part thereof
shall be void, except as may be provided
herein. Any such annuity or benefit
shall not answer for debts contracted by
the person receiving the same, and it is
the intention of this ordinance that they
shall not be subject to execution, attach-
ment, garnishment, or affected by any
judicial proceedings.”

Similar anti-assignment or anti-alienation
provisions relative to state and local
government retirement benefits are found
at K.S.A. 12-111a, K.S.A. 12-5005(e),
K.S.A. 13-14a10 and K.S.A.1991 Supp. 74~
4923(b). K.S.A. 12-5005() (Kansas Police
and Firemen's Retirement System) and
K.S.A.1991 Supp. 74-4923 (Kansas Public
Employees Retirement System [KPERS])
both specifically provide that benefits
thereunder are not subject to execution,
garnishment, attachment or any other
process or claim whatsoever, except such
annuity, pension, or benefit or any accumu-
lated contributions due and owing from the
system to such person(s) or special member
“are subject to decrees for child support
or maintenance, or both, as provided in
K.S.A. 60-1610 and amendments there-
to.” (Emphasis added.)

The Kansas Supreme Court in Mahone v.
Mahone, 213 Kan. 846, 348, 852, 617 P.2d
181 (1978), held the anti-alienation provi-
sions in K.S.A. 74-4923 (Weeks), which
then provided that KPERS funds “shall not
be subject to execution, garnishment, or
attachment, or any other process or claim
whatsoever, [including decrees for support
or maintenance,] and shall be unassigna-
ble,” was inapplicable to a claim for past-
due child support.

Justice Prager looked to the purposes of
KPERS as enabling public employees to
accumulate reserves for themselves and
their dependents in stating:

“In arriving at this conclusion we have
applied the principle that a statute is not
to be given an arbitrary construction,
according to the strict letter, but one that
will advance the sense and meaning fair-
ly deducible from the context. ‘It is not

827 PACIFIC REPORTER, 2d SERIES

the words of the law but the internal
sense of it that makes the law; the letter
of the law is the body; the sense and
reason of the law is the soul’ [Citation
omitted.] The whole purpose and pelicy
of our exemption laws has been to secure
to an unfortunate debtor the means to
support himself and his family, to keep
them from being reduced to absolute des-
titution and thereby public charges. [Ci-
tation omitted.] In construing statutory
exemptions this court has consistently
taken into consideration this purpose and
policy. We have by judicial construction
exempted from the application of certain
statutory exemptions, persons and situa-
tions not falling within that purpose.”
Mahone, 213 Kan. at 850, 517 P.2d 131.

Last year our court in In re Marriage of
Knipp, 16 Kan.App.2d 494, 809 P.2d 562,
rev, denied 248 Kan. 995 (1991), held that
federal law (42 U.S.C. § 407[a] [1988]) pre-
cluded a Kansas court from dividing a
lump sum social security disability award,
but did not prohibit considering the value
of the award in dividing marital property.
The exemption section there involved pro-
vided:

““a) The right of any person to any

future payment under this subchapter

shall not be transferable or assignable,
at law or in equity, and none of the
moneys paid or payable or rights exist-
ing under this subchapter shall be sub-
ject to execution, levy, attachment, gar-
nishment, or other legal process, or to
the operation of any bankruptcy or insol-
vency law. (Emphasis added)’ 16
Kan.App.2d at 495, 809 P.2d 562.

Interestingly, the party prevailing in our
court petitioned for review, claiming our
decision permitted, and indeed encouraged,
the trial court to do indirectly what it could
not do directly. The petition for review
was not granted.

An earlier Supreme Court decision on a
companion issue, Mariche v. Mariche, 243
Kan. 547, 768 P.2d 745 (1988), citing Ma-
hone as authority, held social security dis-
ability benefits payable to a parent are
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subject to garnishment to satisfy past-due
child support payments, and that such gar-
nishment is not precluded by what is now
K.8.A.1991 Supp. 60-2308(a). The true
purpose of the exemption statute, to pro-
tect the funds necessary to support a pen-
sioner and his family, precluded strict ap-
plication of the exemption statute. 243
Kan, at 551-62, 7568 P.2d 745.

We find no decisions directly relating to
the construction of the Wichita ordinance
and thus look to decisions from other
states.

Community property states have held not
only is each spouse the owner of the oth-
er's pension (a position we might reach by
a literal reading of the language of K.S.A.
23-201(b) that “[elach spouse has a com-
mon ownership in marital property which
vests at the time of commencement of such
action, the extent of the vested interest to
be determined and finalized by the court,
pursuant to K.S.A. 60~1610 and amend-
ments thereto™), but also the anti-alienation
provisions were designed to protect bene-
fits from creditors and not from spouses
and family members. See Koelsch v,
Koelsch, 148 Ariz. 176, 180, 713 P.2d 1234
(1986); Collida v. Collida, 546 S.W.2d 708,
710 (Tex.Civ.App.1977).

Ilinois held in In re Marriage of Hack-
ett, 118 1.2d at 292-93, 100 Iil.Dec. 790,
497 N.E.2d 1152, that enactment of anti-
alienation provisions was to protect retired
firefighters and their beneficiaries from
creditors and that benefits could be divided
between divorcing parties. See Rice ».
Rice, 762 P.2d at 927 (anti-alienation provi-
sion i8 a “spendthrift” provision to protect
8 pensioner's income from the claims of
creditors; as spouse in divorce proceedings
is not a creditor, benefits accumulated dur-
ing marriage are subject to division as
jointly acquired property).

There have been earlier cases which hold

to the contrary, but the recent trend is in
accordance with the cases above cited.

In Graham v. Graham, 396 Pa.Super.
166, 578 A.2d 459 (1990), a state employee’s
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pension was deemed subject to attachment
through a qualified domestic relations or-
der in a divorce action notwithstanding a
statute exempting benefits from any
process whatsoever. Young v. Young, 507
Pa. 40, 488 A.2d 264 (1986), was quoted by
the Graham court in setting forth two
reasons why state or municipal pensions
were not excluded from equitable distribu-
tion with the court, stating:
“[First), ‘[rletirement funds ... are cre-
ated for the protection of not only the
employee, but for the protection of his
family as well. Hence, the provisions
exempting assignments and attachments
contained therein are to relieve the per-
son exempted from the pressure of
claims ‘that are hostile to his and to his
dependents’ essential needs’, citing
Fowler v. Fowler, 116 N.H. 446, 362 A.2d
204, 205, 93 A.L.R.3d 705 (1976).

“[Second), we note that a family loses its
ability to spend a portion of its income
when that income is deferred and placed
in a pension. It would be terribly unfair
to read an exemption statute, which was
created to protect a pension for the bene-
fit of a retired employee’s family, in such
8 way that the exemption would bar chil-
dren or a former spouse from receiving
support from the very fund created for
their benefit, and would once again deny
them the benefits of the income they
sacrificed to a pension years before. Id,
507 Pa. at 47-50, 488 A.2d at 267-69
(emphasis added).” 896 Pa.Super. at
170-11, 678 A.2d 459,

[16) Wichita Charter Ordinance No. 131
sets forth in § 2 that the system provides
“retirement annuities, survivors’ annuities,
death benefits and other benefits for police
and fire officers of the City of Wichita and
their dependents.” (Emphasis added.)
We believe a spouse must be considered as
a dependent to be granted protection under
the plan and not treated as a creditor. A
spouse i8 a member of the family unit the
retirement plan is designed to protect. We
hold the anti-alienation provisions, in partic-
ular those relating to exemption from gar-
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nishment, attachment, and prohibition of
assignment, do not apply to the claims of a
spouse at the time of the marital dissolu-
tion.

An excellent collection of cases from the
increasing number of states that by statute
and decision have conferred on divorce
courts authority to make an equitable dis-
tribution of joint and separate property and
have recognized spousal claims to an inter-
est in retirement and pension benefits is set
forth in Baxter, Marital Property § 11.2
(1991 Supp.).

While there is ample authority for our
decision here in the prior Kansas decisions
we have cited, especially Sadecki, 250 Kan.
5, 825 P.2d 108; Sommers, 246 Kan. 652,
792 P.2d 1005; and Harrison, 13 Kan.
App.2d 818, 769 P.2d 678, the logic of those
opinions and ours herein is bolstered by
some of Professor Baxter's observations:

“The most timely issue regarding the
economics of divorce is the question of
spousal claims to an interest in retire-
ment or pension benefits of the other
spouse. ...

“More important, in our typical case,
the wife has a just claim to a share of the
benefit derived from joint contributions,
albeit her contributions were of a differ-
ent order. She already has earned her
right to a share and paid for it with her
past gervices., Thus she has a present
accrued interest, not a contingent claim
such as is involved in alimony.

... The spread of no-fault grounds
requires that the economics of divorce be
fair and equitable, otherwise the home-
maker wife may be victimized and impov-
erished.

“... Not only has alimony been de-
sexed, it also has come to be regarded as
an interim stipend which is available for
a relatively short time while a former
spouse in need prepares for the labor
market.... In short, the current law of
divorce in most states has upset the for-
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mer equilibrium and requires new ap-
proaches to the concepts of marital prop-
erty and the future financial security of
broken families.” Baxter, Marital Prop-
erty § 11.2, pp. 26-28.

[17,18] We hold that none of the three
reasons given by the trial court justifies
the refusal to consider Delbert’s firefight-
er's retirement benefits as marital property
because:

(1) Sommers and Sadecki support our
finding that K.S.A. 23-201(b) includes a
municipal pension as marital property;

(2) the anti-alienation provisions of the
Wichita ordinance must not be applied to
disadvantage spouses and family members;
and

(3) Harrison and Sadecki provide ample
authority that the retirement benefit has a
determinable value.

" Luanne claims the trial court has authori-
ty to make her an alternate payee under
Delbert’s pension plan pursuant to K.S.A.
1991 Supp. 60-2308(b) and (c). We will not
reach or decide this issue for two reasons.
This was not an issue before the trial court
and will not be considered for the first time
on appeal. Kansas Dept. of Revenue v.
Coca Cola Co., 240 Kan. 548, 552, 731 P.2d
273 (1987). There is also an insufficient
record to determine if the statutory re-
quirements are met. See Dickinson, Inc.
v. Balcor Income Properties Ltd., 12 Kan.
App.2d 895, 899, 745 P.2d 1120 (1987), rev.
denied 242 Kan, 902 (1988).

We algo decline to remand, as Luanne
requests, with instructions that the retire-
ment henefits be divided equally, in kind.
The trial court may divide property as set
forth in K.S.A.1991 Supp. 60-1610(bX1).
We will not make an order limiting or con-
fining the trial court’s options.

We recognize the large burden which
trial courts bear in following the provisions
of K.S.A.1991 Supp. 60-1610(b), but they
must be free to reach decisions that are
fair, just, and equitable under all of the
circumstances in accordance with the evi-

MATTER OF MARRIAGE OF SEDBROOK Kan. 1235
Cita s 827 P.2d 1222 (Kan.App. 1992)

dence which may be presented and the
contentions and arguments which are
made.

Reversed and remanded for determina-
tion of the property division and allowance

of maintenance, if any, in accordance with
the directions of this opinion.
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Seasion of 1994
HOUSE BILL No. 2579
By Committee on Judiciary

1-10

AN ACT concerning driving privileges, relating to alcohol or drug
related convictions; amending K.S.A. 8-255 and 8-1017 and K.S.A.

1993 Supp. 8-259, 8-1014 andf8-1015\and repealing the existing

sections.

Be it enacted by the Legislature of the State of Kansas:

Scetion 1. K.S.A. 8-255 is hereby amended to read as follows:
8-255. (a) The division is authorized to suspend or revoke a person’s
driving privileges upon a showing by its records or other sufficient
evidence the person:

(1) Has been convicted with such frequency of serious offenses
against traffic vegulations governing the movement of vehicles as to
indicate a disrespect for traffic laws and a disregard for the safety
of other persons on the highways;

(2) hds been convicted of three or more moving traflic violations

committed on separate occasions within a 12-month period;

(3) is incompetent to drive a motor vehicle;

(4) has been convicted of a moving traffic violation, committed
at a time when the person’s driving privileges were suspended or
revoked; or

(5) is a member of the armed forces of the United States stationed
at a military installation located in the state of Kansas, and the
authoritics of the military establishment certify that such person’s
on-base driving privileges have been suspended, by action of the
proper military authorities, for violating the rules and regulations of
the military installation governing the movement of vehicular traffic
or for any other reason relating to the person's inability to exercise
ordinary and reasonable control in the operation of a motor vehicle.

(b) The division shall suspend a person’s driving privileges when
required by K.S.A. 8-262, and amendments thereto, and K.S.A. 8-
1014, and amendments thereto, and shall disqualify a person'’s priv-
ilege to drive commercial motor vehicles when required by K.S.A.
8-2,142, and amendments thereto.

(¢) When the action by the division suspending, revoking or
disqualifying a person’s driving privileges is based upon a report of
a conviction or convictions from the convicting court ef a vielation

\
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within 10 days after the effective date of the order and venue of
the action for review is the county where the administrative pro-
ceeding was held or the county where the person was arrested. In
all other cases, the time for filing the petition is as provided by
K.S5.A. 77-613, and amendments thereto, and venue is the county
where the licensee resides. The action for review shall be by trial
de novo to the court. The court shall take testimony, examine the
facts of the case and determine whether the petitioner is entitled
to driving privileges or whether the petitioner’s driving privileges
are subject to suspension, cancellation or revocation under the pro-
visions of this act. The court on review shall consider the petitioner’s
traffic violations record and liability insurance coverage before grant-
ing a stay or other temporary remedy pursuant to K.S.A. 77-616,
and amendments thercto. If a stay is granted, it shall be considered
equivalent to any license surrendered. If a stay is not granted, trial
shall be set upon 20 days’ notice to the legal services bureau of the
department of revenue. No stay shall be issued if a person’s driving
privileges are canceled pursuant to K.S.A. 8-250, and amendments
thereto.

(b) The clerk of any court to which an appeal his been taken
under this section, within 10 days after the final disposition of such
appeal, shall forward a notification of the final disposition to the
division.

Sec. 3. K.S.A. 1993 Supp. 8-1014 is hereby amended to read as
follows: 8-1014. (a) Except as provided by subsectior{(eganﬂ K.S.A

O

{d)

8-2,142, and amendments thereto, if a person refuses a test, the
division, pursuant to K.S.A. 8-1002, and amendments thereto, shall
suspend revoke the person’s driving privileges for one year on a
first or second occurrence and shall revoke the person’s driving
privileges for 3 years on a third or a subsequent occurrence.

(b) Except as provided by subsection[('e)]and K.S.A. 8-2.142 and

(@)

amendments thereto, if a person fails a test or has an alcohol or
drug-related conviction in this state, the division, pursuant to K.S.A.
8-1002, and amendments thereto, shall:

(1) On the person’s first occurrence, suspend revoke the person’s
driving privileges for 30 days, then restrict the person’s driving
privileges as provided by K.S.A. 8-1015, and amendments thereto,
for an additional 60 days 180 days; and

(2) on the person’s second or a subseguent occurrence, suspend
revoke the person's driving privileges for ene year-
and amendments thereto; if a person has an aleohol or drug-
related convietion in this state; the division shall:

i
\
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drug-related conviction in this state.

) (/ Upon restricting a person’s driving privileges pursuant to
this section, the division shall issue without charge a driver’s license
which shall indicate on the face of the license that restrictions have
been imposed on the person’s driving privileges and that a copy of
the order imposing the restrictions is required to be carried by the
person for whom the license was issued any time the person is
operating a motor vehicle on the highways of this state. I the persen
is a nonresident; the division shall ferward a eopy of the erder
to the motor vehicle administrator of the persen’s state of res-
idenee-

Sce. 4. K.S.A. 1993 Supp. 8-1015 is hereby amended to read as
follows: 8-1015. (a) A driver whese vielations were eommitted
in a commereial motor vehiele is exempt from utilizing the
below-stated restrietions- When subsection (b)(1) or ®)2) of
K.S.A. 8-1014, and amendments thereto, requires or authorizes the
division to place restrictions on a person’s driving privileges, the
division shall restrict the person’s driving privileges to driving only
under the following ecircumstanees: In going to and returning
from the person’s place of employment and in going to end
returning from a mandated aleohel edueation or treatment pro-
gram a motor vehicle equipped with an ignition interlock device,
approved by the division and obtained, installed and maintained at
the person’s expense.

(b} (1) When subseetion (e}th) of X-S-A- 8-1014; and amend-

ments therete; requires the division to place restricions en a
person’s driving privileges; the division shall restriet the per-
son’s driving privileges to driving only under the foHewing
cireumstanees for a period of 60 days: In going to and returning
from the person’s place of empleyment and in going to and
returning from a mandated alechel education or treatment pro-
grant:
{2) Upen expiration of the 60-day period provided by sub-
section (b}{}); the division shall restriet the person’s driving
privileges as provided by K-S-A- 8-202. and amendments
thereto, for an additional 270 days; unless the econvicting eourl;
in lieu of such restrietions; has ordered the restrietions set out
in subseection (b}{3)

(3} upeaeenvieﬁﬂgapefseﬂeiaﬂaleehelerd;ugrel&ted
offense; the eonvieting eourt; in lew of the restrietions set eut
in subseetion (b}{2); may restriet the persen’s driving privileges
to driving only a motor vehiele equipped with an ignitien in-
terlock deviee; approved by the division and obtained; installed

O
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and maintained at the persen’s expense: Any fine impesed by
the eourt for the conviction shall be reduced by the eourt in
anameua&equalte%bee;epeaseiaemeébythepefseafef
obtaining, installing and maintaining the ignition interloek de-
viee:

4 Upenaperseaisseeeaéefsabsequemeeavieéeﬂieraa
aleoho! related offense and the person had an aleohel eoncen-
mﬁeneifléermefein&hepeﬁeaisbleederbfeath;&he
eonvicting eourt shall restriet the person’s driving privileges to
driving only a motor vehiele equipped with an igaition inter-
loek dewvice, approved by the division and obtained; installed
and maintained at the person’s expense: Any fine impesed by
the court for the conviction may be reduced by the eoust in
an amount equal to the expense incurred by the person fer
obtaining installing and maintaining the ignitien interloek de-
wviees,

{e){(h); Upon expiration of the period of time for which restrictions

are imposed pursuant to this section, the licensee may apply to the
division for the return of any license previously surrendered by the
licensee. If the license has expired, the person may apply to the,
division for a new license, which shall be issued by the division
upon payment of the proper fee and satisfaction of the other con-
ditions established by law, unless the person’s driving privileges have
been suspended or revoked prior to expiration.

{d) Vielation of restrictions imposed under this seetion is @
misdemeanor subjeet to punishment and suspeasion of driving
privileges as provided by K.S-A- 8-201; and emendments
therelo-

Sec. 5. K.S.A. 8-1017 is hereby amended to read as follows: 8-
1017. (2) No person shall:

(1) Tamper with an ignition interlock device for the purpose of
circumventing it or rendering it inaccurate or inoperative;

(2) request or solicit another to blow into an ignition interlock
device, or start a motor vehicle equipped with such device, for the
purpose of providing an operable motor vehicle to a person whose
driving privileges have been restricted to driving a motor vehicle
cquipped with such device; of

(3) Dblow into or start a motor vehicle equipped with an ignition
interlock device for the purpose of providing an operable motor
vehicle to a person whose driving privileges have been restricted to
driving a motor vehicle equipped with such device; or

(4) operate a vehicle not equipped with an ignition interlock
device during the restricted period.

(c)

‘ (b) In addition to any other requirements of
this gsection, the director of vehicles shall
require a person to acquire insurance and for such
person's insurance company to maintain on file
with the division evidence of such insurance for a
pegiqd of three years from the date such person's
driving privileges are otherwise eligible to be
relnsyated after such person has been placed under
restrictions pursuant to subsection (b) (1) or
(b)(2) of K.S.A. 8-1014, and amendments thereto,
or K.S.A. 22-2909, and amendments thereto.

__The company of the insured shall immediately
mail notice to the director whenever any policy
rgqglred by this subsection to be on file with the
Q1v1sion is terminated by the insured or the
insurer for any reason. The
director of such termination shall be prima
evidence that
regard to the person concerned.

{requested by Tuc Duncan, KS Wine and Spirits
wholesaler and John Smith, Division of Vehicles}

receipt by the'J
1 _ facie .-+
no financial security exists with =~
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(b) Violation of this scction is a class G A, nonperson misde-
meanor.

(c) In addition to any other penalties provided by law, upon
receipt of a conviction for a violation of this section, the division
shall revoke the person's driving privileges for a period of two years.

U O DO

7 T8 See. & K.S.A. 8255 and 8.1017 and K.S A, 1603 Supp. 8-259,

g7 8-1014 +nd/8- 1015 arc hereby repealed. —
8 ec. 7o This act shall take effect and be in force from and after
9 its publication in the statute book.

’

<

Sec. 6. K.S.A. 1993 Supp. 22-2909, see attached.

and 22-2909

5.5



Sec. 6. K.S.A. 1993 Supp. 22—2§b9 is hereby amended to read
as follows: 22-2909. (a) A divgtsioﬁ‘agreement shall provide that
if the defendant fulfills  the obligations of the program
described therein, as determined by the attorney general or
county or district attorney, such attorney shall act to have the
criminal charges against the defendant dismissed with prejudice.
The diversion agreement shall include specifically the waiver of
all rights under the law or the constitution of Kansas or of the
United States to a speedy arraignment, preliminary examinations
and hearings, and a speedy triaﬂ, and in the case of diversion
under subsection (c) waiver of the rights to counsel and trial by
jury. The diversion agreement may %chude, but is not limited to,
provisions concerning payment of restitution, including court
costs and diversion costs, residence in a specified facility,
maintenance of gainful employment, and participation in programs
offering medical, educational, vocational, social and
psychological services, corrective and preventive guidance and
other rehabilitative services. If a county creates a local fund
under the property crime restitution and compensation act, a
county or district attorneyLimay"require in all diversion
agreements as a condition of diversion the payment of a diversion
fee in an amount not to exceed §$100. Such fees shall be
deposited into the 1local fund and disbursed pursuant to
recommendations of the 1local board under the property crime
restitution and victims compensation act.

(b) The diversion agreement shall state: (1) The defendant's
full name; (2) the defendant's full name at the time the
complaint was filed, if diffé}ent from the defendant's current
name; (3) the defendant's sex, race and date of birth; (4) the
crime with which the defendant: is charged; (5) the date the
complaint was filed; and (6) the district court with which the
agreement is filed.

(c) If a diversion agreement is entered intc .in lieu of

House Judiciary
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further criminal proceedings on a complaint alleging a violation
of K.S.A. 8-1567, and amendments thereto, the diversion agreement
shall include a stipulation, agreed to by the defendant, the
defendant's attorney if the defendant 1is represented by an
attorney and the attorney general or county or district attorney,
of the facts upon which the charge is based and a provision that
if the defendant fails to fulfill the terms of the specific
diversion agreement and the criminal proceedings on the complaint
are resumed, the proceedings, including any proceedings on
appeal, shall be conducted on the record of the stipulation of
facts relating to the complaint. In addition, the agreement
shall include a requirement that the defendant:

(1) Pay a fine specified by the agreement in an amount equal
to an amount authorized by K.S.A. 8-1567, and amendments thereto,
for a first offense or, in lieu of payment of the fine, perform
community service specified by the agreement, in accordance with
K.S.A. 8-1567, and amendments thereto; and

(2) enroll in and successfully complete an alcohol and drug
safety action program or a treatment program, or both, as
provided in K.S.A. 8-1008, and amendments thereto, and specified
by the agreement, and pay the assessment required by K.S.A.
8-1008, and amendments thereto; and

(3) accept and successfully complete restricted driving

privileges for 180 days to driving only a motor vehicle equipped

with an ignition interlock device, approved by the division and

obtained, installed and maintained at the defendant's expense.

The defendant is also required to file evidence of insurance

pursuant to K.S.A. 8-1014, and amendments thereto.

(d) If a diversion agreement 1is entered into in lieu of
further criminal proceedings on a complaint alleging a wviolation
other than K.S.A. 8-1567 and amendments thereto, the diversion
agreement may include a stipulation, agreed to by the defendant,
the defendant's attorney if the defendant is represented by an
attorney and the attorney general or county or district attorney,
of the facts upon which the charge is based and a provision that

if the defendant fails to fulfill the terms of the specific



diversion agreement and the criminal proceedings on the complaint
are resumed, the proceedings, including any proceedings on
appeal, shall be conducted on the record of the stipulation of
facts relating to the complaint.

(e) If the person entering into a diversion agreement is a
nonresident, the attorney general or county or district attorney
shall transmit a copy of the diversion agreement to the division.
The division shall forward a copy of the diversion agreement to
the motor vehicle administrator of the person's state of
residence.

(f£) If the attorney general or county or district attorney
elects to offer diversion in lieu of further criminal proceedings
on the complaint and the defendant agrees to all of the terms of
the proposed agreement, the diversion agreement shall be filed
with the district court and the district court shall stay further
proceedings on the complaint. If the defendant declines to accept -
diversion, the district court shall resume the criminal
proceedings on the complaint.

(g) Except as provided in subsection (h), if a diversion
agreement is entered into in lieu of further criminal proceedings
alleging commission of a misdemeanor by the defendant, while
under 21 years of age, under the uniform controlled substances
act (K.S.A. 65-4101 et seq., and amendments thereto) or K.S.A.
41-719, 41-727, 41-804, 41-2719, 41-2720, 65-4152, 65-4153,
65-4154 or 65-4155, and amendments thereto, the agreement shall
require the defendant to submit to and complete an alcohol and
drug evaluation by a community-based alcohol and drug safety
action program certified pursuant to K.S.A. 8-1008, and
amendments thereto, and to pay a fee not to exceed the fee
established by that statute for such evaluation. If the attorney
general or county or district attorney finds that the defendant
is indigent, the fee may be waived.

(h) If the defendant is 18 or more years of age but less
than 21 years of age and allegedly committed a violation of
K.S.A. 41-727, and amendments thereto, involving cereal malt

beverage, the provisions of subsection (g) are permissive and not

G- 3



mandatory.

(1) Except diversion agreements reported under subsection
(j), the attorney general or county or district attorney shall
forward to the Kansas bureau of investigation a copy of the
diversion agreement at the time such agreement is filed with the
district court. The copy of the agreement shall be made
available upon request to the attorney general or any county,
district or city attorney or court.

(jJ) At the time of filing the diversion agreement with the
district court, the attorney general or county or district
attorney shall forward to the division of vehicles of the state
department of revenue a copy of any diversion agreement entered
into in lieu of further criminal proceedings on a complaint
alleging a violation of K.S.A. 8-1567, and amendments thereto.
The copy of the agreement shall be made available upon request to
the attorney general or any county, district or city attorney or

court.
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Substitute for HOUSE BILL No. 2490
By Committee on Judiciary

1-10

AN ACT concerning anatomical gifts; amending K.S.A. 8-243, as
amended by section 1 of chapter 280 of the 1993 Session Laws
of Kansas, 65-3210, 65-3212, 65-3213 and 65-3214 and repealing
the existing sections. ’

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 8-243, as amended by section 1 of Chapter
280 of the 1993 Session Laws of Kansas, is hereby amended to read
as follows: 8-243. (a) Upon payment of the required fee, the division
shall issue to every applicant qualifying under the provisions of this
act the driver's license as applied for, which license shall bear thereon
the class or classes of motor vehicles which the licensee is entitled
to drive, a distinguishing number assigned to the licensee, which
may be the licensee’s social security number, the name, date of
birth, residence address, and « brief description of the licensee, a
colored photograph of the licensee, a facsimile of the signature of
the licensee or a space upon which the licensee shall write such
licensee’s usual signature with pen and ink immediately upon receipt
of the license and the statement provided for in subsection (b). No
driver’s license shall be valid until it has been so signed by the
licensee, and except as provided, no driver’s license issued by the
division shall be valid until a colored photograph of such licensee
has been placed on the driver’s license. At the time a driver's license
is issued the photograph of the licensee shall have a background of
one color if the licensee is then a person under 21 years of age and
a background of a different color if the licensee is a person 21 years
of age or older. Such background colors shall be selected by the
director of vehicles and the colors selected shall be used consistently.
The secretary of revenue shall prescribe a fee of not more than $2
and upon payment of such fee the division shall cause a colored
photograph of such applicant to be placed on the driver’s license.
Upon payment of such fee prescribed by the secretary of revenue,
plus payment of the fee required by K.S.A. 8-246, and amendments
thereto, for issuance of a new license, the division shall issue to such
licensee a new license containing a colored photograph of such k-
censee. A driver’s license which does not contain a colored photo-

—
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graph of the licensee as required may be issued to persons exempted
from such requirement. Any such license shall be valid for the
purposes of the motor vehicle drivers license act and the division
shall set forth upon such driver’s license the words “valid without
photo.” Any person who is outside the state and for whom the
division provides for renewal of the driver’s license by mail is exempt
from the requirement to have a colored photograph of such person
placed on such person’s driver’s license. Any person belonging to a
religious organization which has a basic objection to having their
picture taken may sign a statement to that effect and such person
shall then be exempt from the picture requirements of this section.

(b) All Kansas drivers’ licenses issued to any person 16 years of
age or older shall contain a form which provides a statement for
making a gift of all or any part of the body of the licensce in
accordance with the uniform anatomical gift act, except as otherwise
provided by this subsection. The statement to be effective shall be
signed by the licensce in the presence of two witnesses who shall
sign the statement in the presence of the donor. One such witness
shall be the licensee’s next of kin and the division shall des-
ignate ene witness signature line en drivers” licenses for such
use. The gift becomes effective upon the death of the donor. De-
livery of the license during the donor’s lifetime is not necessary to
make a valid gift. The gift shall become invalidated upon expiration,
cancellation, revocation or suspension iof the license, and the gift
must be renewed upon renewal of each license. Any valid gift state-
ment executed prior to July 1, 1994, shall remain effective until
invalidated. The word “Donor” shall be placed on the front of a
licensee's driver's license, indicating that the statement for making
an anatomical gift under this subsection has been executed by such
licensce.

See. 2. K.S.A. 65-3210 is hereby amended to read as follows:
65-3210. (a) Any individual of sound mind and eighteen (18} 18
years of age or more may give all or any part of his such person’s
body for any purpose specified in K.S.A. 65-3211, and amendments
thereto, the gift to take effect upon death.

(b) Any of the following persons, in order of priority stated, when
persons in prior classes are not available at the time of death, and
in the absence of actual notice of contrary indications by the decedent
or actual notice of opposition by a member of the same or a prior
class, may give all or any part of the decedent’s body for any purpose
specified in K.S.A. 65-3211, and amendments thereto:

(1) The agent for health care decisions established by a durable
power of attorney for health care decisions pursuant to K.S.A. 1993

O
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Supp. 58-625, et seq., and amendments thereto, r

(2) the spouse,

{2} (3) an adult son or daughter,

{3} (4) either parent,

¢4} (5) an adult brother or sister,

{5} (6) a guardian of the person of the decedent at the time of
his such person’s death,

{6} (7) any other person authorized or under obligation to dispose
of the body.

(c) If the donce has actual notice of contrary indications by the
decedent or that a gift by a member of a class is opposed by a
member of the same or a prior class, the donee shall not accept the
gift. The persons authorized by subsection (b) may make the gift
after or immediately before death.

(d) A gift of all or part of a body authorizes any caamination
necessary to assure medical acceptability of the gift for the purposes
intended.

(¢) The rights of the donee created by the gift are paramount to
the rights of others except as provided by K-S-A- 65-3215{d} sub-
section (d) of K.S.A. 65-3215, and amendments thereto.

Sce. 3. K.S.A. 65-3212 is hercby amended to read as follows:
65-3212. (a) A gift of all or part of the body under K-S-A- 65-3210(a}
subsection (a) of K.S.A. 65-3210, and amendments therecto, may be
made by will. The gift becomes sfective upon the death of the
testator without waiting for probate. If the will is not probated, or
if it is declared invalid for testamentary purposes, the gift, to the
extent that it has been acted upon in good faith, is nevertheless
valid and effective. :

(b) A gift of all or part of the body under K:S-A- 65-3210{a}
subsection (a) of K.S.A. 65-3210, and amendments thereto, may also
be made by document other than a will. The gift becomes effective
upon the death of the donor. The document, which may be a card
designed to be carried on the person, must be signed by the donor
in the presence of two {2} witnesses who must sign the document
in his the donor’s presence. If the donor cannot sign, the document
may be signed for him the donor at his the donor’s direction and
in his the donor's presence in the presence of two {2} witnesses
who must sign the document in his the donor’s presence. Delivery
of the document of gift during the donor’s lifetime is not necessary
to make the gift valid.

(¢) The gift may be made to a specified donee or without spec-
ifying a donee. If the latter, the gift may be accepted by the attending
physician as donee upon or following death. If the gift is made to

 if such power of attorney conveys to the

agent  the authority to make decisions
concerning organ donation (John McCabe, ULC)
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a specified donee who is not available at the time and place of death,
the attending physician upon or following death, in the absence of
any expressed indication that the donor desired otherwise, may ac-
cept the gift as donee. The physician who becomes a donee under
this subsection shall not participate in the procedures for removing
or transplanting a part.

(d) Notwithstanding K-S-A- 65-3215(b} subsection (b) of K.S.A.
65-3215, and amendments thereto, the donor may designate in his
by will, card, or other document of gift the surgeen or physician
to carry out the appropriate procedures. In the absence of a des-
ignation or if the designee is not available, the donee or other person
authorized to accept the gift may employ or authorize any surgeen
er physician for the purpose. The physician may direct an individual
under such physician’s supervision to carry out the appropriate pro-
cedures.

(¢) Any gift by a person designated in kS-A< 65-3210(b) sub-
section (b) of K.S.A. 65-3210, and amendments thereto, shall be
made by a document signed by him or made by his telegraphic,
recorded telephonic, or other recorded message.

Scc. 4. K.S.A. 65-3213 is hereby amended to read as follows:
65-3213. (a) The following persons shall make a reasonable search °,

for the limited purpose of determining if there is a document of gift
or other information identifying the bearer as a donor or as an
individual who has refused to make an anatomical gift:

(1) A law enforcement officer, firefighter, paramedic] or other

emergency rescuer finding an individual who the searcher believes
is dead or near death; and

(2) a hospital, upon the arrival of an individual at or near the
time of death, if there is not immediately available any other source
of that information.

®) If a document of gift or evidence of refusal to make an
anatomical gift is located by the search required by subsection (a)(1),
and the individual or body to whom it relates is taken to a hospital,
the hospital must be notified of the contents and the document or
other evidence must be sent to the hospital.

(c) M the gift is made by the donor to a specified donee, the
will, card, or other document, or an executed copy thereof, may be
delivered to the donee to expedite the appropriate procedures im-
mediately after death. Delivery is not necessary to the validity of
the gift. The will, card, or other document, or an exccuted copy
thereof, may be deposited in any hospital, bank or storage facility,
or registry office that accepts it for safekeeping or for facilitation of
mecendievee aftpe diath . O request of any interested party upon or

(

R

attendant, as defined in K.S.A. 65-6112,

amendments thereto

(Chip Whelen, KMS)
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after the donor’s death, the person in possession shall produce the
document for examination.
(d) A person who fails to discharge the duties imposed by this

-section is not subject to criminal or civil liability.

" Sec. 5. K.S.A. 65-3214 is hereby amended to read as follows:
65-3214. (a) If the will, card, or other document or executed copy
thereof, has been delivered to a specified donee, the donor may
amend or revoke the gift by:

(1} the execution and delivery to the donee of a signed statement;
oF;

(2) an oral statement made in the presence of two {2} persons
and communicated to the donee; o¥

(3) a statement during a terminal illness or injury addressed to
an attending physician and communicated to the doneey; or

(4) a signed card or document found on his such person or in
his such person’s effects.

(b) Any document of gift which has not been delivered to the
donee may be revoked by the donor in the manner set out in
subsection (a) or by destruction, cancellation, or mutilation of the
document and all exccuted copies thereof.

(c) Any gift made by a will may also be amended or revoked in
the manner provided for amendment or revocatior, of wills or as
provided in subsection (a).

(d) An anatomical gift that is not revoked by the donor before
death is irrevocable and does not require the consent or concurrence
of any person after the donor’s death.

Sec. 6. K.S.A. 8-243, as amended by section 1 of chapter 280
of the 1993 Session Laws of Kansas, 65-3210, 65-3212, 65-3213 and
65-3214 arc hereby repealed.

Sce. 7. This act shall take effect and be in force from and after
its publication in the statute book.




