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MINUTES OF THE HOUSE COMMITTEEON JUDICIARY.
The meeting was called to order by Chairperson Michael O’Neal at 3:30 p.m. on February 1, 1994 in Room
313-S of the Capitol.

All members were present except:
Representative Denise Everhart - Excused
Representative Joan Wagnon - Excused

Committee staff present:
Jerry Ann Donaldson, Legislative Research Department
Jill Wolters, Revisor of Statutes
Cindy Wulfkuhle, Committee Secretary

Conferees appearing before the committee:
Representative Rocky Nichols
Kyle Smith, Kansas Bureau of Investigations
Rich Hayse, Palmer Company
Ron Smith, Kansas Bar Association
Jim Clark, Kansas County & District Attorneys Association
Marian Raab, Representative Joan Wagnon’s Intern
Becky Altman, Topeka
Sara Pattie, Topeka
Ruth Driver, Topeka
Jim McHenry, Kansas Children’s Service League

Others attending: See attached list

Kyle Smith, Kansas Bureau of Investigations, appeared before the Committee with several bill requests. The
first would amend K.S.A. 22-3801 to clearly designate that the expense of rape kits be either charged to court
costs or paid for by the defendant. Currently some hospitals are billing rape victims for this examination kit.
This would also make the kits that are used standardized as approved by the KBI, (see attachment1).

Representative Heinemann made a motion to have this bill request introduced as a committee bill.
Representative Macy seconded the motion. The motion carried.

The second bill request would amend K.S.A. 60-436 so records of Crime Stoppers Chapters would meet the
statutory requirement of informant privilege, (see attachment2).

Representative Heinemann made a motion to have this bill request introduced as a committee bill.
Representative Mayans seconded the motion. The motion carried.

Hearings on HB 2671 - Organized criminal activity act & HB 2673 - Voiding leases on property thatis a
common nuisance, were opened.

Representative Rocky Nichols appeared before the Committee as a co-sponsor of both the proposed bills. He
represents the Shawnee County Legislative Delegation which suggested that B 267 1 be sent to the Kansas
Sentencing Commission because of recenta Supreme Court ruling. HB 2673 seeks to change a problem
regarding the “party shack” law. Many officers have pointed out that they have had difficulty implementing
the current “party shack” law because of a loophole written in for landlords and their tenants. This would
allow for easier enforcement of the law and would empower law enforcement officials to close down drug
houses, (see attachment3).

Chairman O’Neal asked what the Delegation wants the Sentencing Commission to do with HB 2671.
Representative Nichols responded that there are problems in the way the bill would be enforced. Under this act
peaceful protestors could be considered a gang. There are some concerns as to how this would affect the
prison population.

Kyle Smith, Kansas Bureau of Investigation, appeared before the Committee as a proponent of

HB 2671. RICOis an effective and powerful tool that is used in a number of places. This is why there
are concerns of how it could be and is used. A number of other states have RICO statutes, which when
narrowly drafted could be a very helpful tool in fighting crime.
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Representative Garner asked if he thought that circumstances like the abortion protestors in Wichita would
be subject to the provisions in this bill. Mr. Smith replied that they probably would. If there is an
organization, who’s primary purpose is to organize illegal activity, that’s an organization committing
crime. However, under that situation enforcing the proposed bill should be a last resort.

Rich Hayse, Palmer Company, appeared before the Committee as an opponent to HB 267 1. He was
concerned about the unintended effects of the legislation. This bill is extremely broad and thereis a
number of problems with this bill, (see attachment4). '

Ron Smith, Kansas Bar Association, appeared before the Committee as an opponent of the bill. He stated
that this proposed bill would overlap federal criminal jurisdiction and that it encompasses more than just
organized criminal activity, (see attachment5).

Jim Clark, Kansas County & District Attorneys Association, appeared before the Committee as an
opponent to HB 267 3. There are some problems with the bill stating that an arrest for drugs triggers a
mandatory action on the part of the prosecution to file a criminal nuisance action and requires the courts to
hold a hearing within 30 days, (see attachment6).

Representative Mays asked if mandatory prosecution wasn’t included in the bill would he support it. Mr.
Clark responded that he doesn’t see what the benefit of the bill would be. Representative Mays then asked
if he was familiar with the “party shack” law and should it be repealed. Mr. Clark responded that he was
familiar with the law. This is an old law and has been used by a lot of counties and districts. He stated
that he doesn’t understand what this bill is aimed at.

Representative Mays explained that this bill is aimed at drug houses. The law enforcement officials are
having a great deal of trouble closing these down. The purpose of this bill was to extend the same
provisions of the “party shack” law to drug houses.

The Chairman stated that the “party shack” law lists activities, the a violation of which would be declared a
common nuisance; one of which is any violation of controlled substances. He asked why drug violations
aren’t covered in the “party shack” law. Representative Carmody responded that this bill adds an
expedited procedure to get tenants out. Representative Mays commented that this was meant to be a tool
for law enforcement officials not landlords.

Representative Scott commented that he had heard from several landlords in his district who favor this bill
because it helps move the tenants out after an arrest has been made. They not only lose rent but they also
have property that has been destroyed.

Representative Rock stated that he was a little bit concerned about moving someone out of their home
before they are convicted of a crime.

Hearings on HB 2671 & HB 2673 were closed.

Hearings on HB 2690 - Statute of limitations on criminal prosecution of childhood sexual abuse, were
opened.

Marian Rabb appeared on behalf of Representative Joan Wagnon. In the U.S. childhood sexual abuse has
reached major proportions. An estimated 200,000 - 400,000 children are sexually abused each year. One
study suggests that 1/3 of the female population experienced some form of sexual abuse as a child. Incest
is the most common form of sexual abuse but is not reported. An estimated 90% of cases, for those
females under the age of twelve, are not reported to the police. The current statute of limitations does not
work for the victim of childhood sexual abuse. One should not expect a five year old to know that they
have five years to file charges against the adult who molested them. Children probably don’t even
comprehend what has happened and will probably repress the events in order to save their sanity.

The U.S. Attorney General has recommended that states extend their statute of limitations to commence as
of the date of the victims disclosure. HB 2690 would extend the statute of limitations to two years from
the date that the victim discovers or reasonably should have discovered that the crime occurred; or five
years after the commission if the individual is under the age of sixteen. This allows the victim to mature to
an age where they would be able to face the memories of childhood sexual abuse and begin criminal
proceedings. Many other states have extended or eliminated their statutes of limitations for criminal
prosecutions of childhood sexual abuse. Nine states have eliminated their statutes of limitations for felony
sex offenses. Eleven other states have extended the statutes of limitations from two years to fifteen years
after the alleged crime. It is time that Kansas protects its most valuable citizens, (see attachment7).
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Representative Adkins commented that by extending the statute of limitations there would be instances
where long after the sexual abuse had happened and charges had been brought the defendant might lose
their right to provide witnesses or other evidence. Ms. Reab stated that childhood sexual abuse is a very
unique crime, because there are only two witnessness, the alleged victim and alleged perpetrator. She
stated that the current law in Kansas is very harsh towards victims. It gives them only five years after the
crime occurred to bring charges against the perpetrator.

Chairman O’Neal commented that this bill benefits the child of tender years who cannot appreciate the
criminality and would give them time to mature and have the reality of what happened to them sink in so
they could discover the criminality and not have lost their opportunity to prosecute. His suggestions were
that there be an age that would be targeted to avoid the possibility that on someone’s 90th birthday
someone may accuse them of something that allegedly happened long ago. He questioned if they are
addressing those age eleven and under, or those older individuals, who because the statute of limitations
does not apply, cannot prosecute the perpetrator. Ms. Reab replied that this will come to the aid of
children under the age of ten. Children over the age of ten shouldn’t be expected to immediately report
sexual abuse. Most children don’t have the emotional capacity to face childhood sexual abuse and the
demands of the court. However, this bill was not specifically geared toward young children.

The Chairman commented that below the age of sixteen there is a need to extend the statute for five years
and over the age of sixteen the need is not there. It is assumed that at age sixteen there is the level of
maturity and understanding of the criminality of the act. He stated that he doesn’t understand the need to
extend it beyond the age of sixteen. He understood that this bill was being proposed because a person of
tender years, when the abuse did happen, was not capable of comprehending what had happened to them
was a crime.

Representative Mays questioned how the defendant would prove that the statute of limitations has run.

The Chairman responded that the burden would be on the victim to show that it hasn’t. Jim Clark, Kansas
County and District Attorneys Association, stated that there have been cases going both ways, where the
burden is on the victim and on the defendant. The Chairman replied that the burden of discovery would be
on the victim because charges are filed stating that a crime occurred, when the crime occurred and the
justification for bringing the case to the court. Representative Rock commented that an amendment could
be added to the bill which would state that the statute doesn’t run until the victim reaches a certain age.

Becky Altman, Topeka, appeared before the Committee as a proponent of the bill. She stated she was
sexually abused between the ages of four and ten. She was repeatedly told that she could never tell anyone
and that adults do not believe children and because of this she repressed all memories of the abuse. Atage
25 she began to have flashbacks and finally was able to recall what had happened to her as a child. This
type of crime effects every aspect of one’s life for their entire lifetime. This is a small step in bettering the
legal services for those that have been sexually abused.

Chairman O’Neal stated that he admired her courage to come before the Committee. He questioned that at
age 10, when the abuse stopped, did she know what had happened was wrong on the part of the
perpetrator, and if she felt powerless to do anything about it. Ms. Altmanresponded that she did not
know that it was a crime. She had always felt uncomfortable and did not like it. At age ten the abuse had
gone on long enough that she thought it was normal. The Chairman asked that at age 18 did she know
what had happened at age ten was wrong. Ms. Altmanresponded that she did not. Chairman O’Neal
questioned when was the first time she realized that incest was criminal. Ms. Altman replied at about the
age of 26 or 27. The Chairman then questioned if being able to prosecute was what she needed as a victim
for closure to put her life back together. Ms. Altmananswered that these people need to be held legally
accountable for what they have done.

Representative Pauls questioned if there had been anyone else trying to prosecute the perpetrator. Ms.
Altman responded that there had not been anyone else. She had contacted others that had been sexually
abused by this perpetrator and they don’t fall within the statute of limitations.

Ruth Driver, Topeka, appeared before the Committee as a proponent of the bill. She commented she was
abused from a young age until age 14. She did not fully understand what had happened to her until she
was 36 years old. She suffered severe depression and then found help. The sexual abuse had been going
on for three generations in her family and she believes it still continues today. Itis not the child's choice to
repress the memories of the abuse but it is instead something that the mind does to protect the victim from
the trauma until the person is able to deal with those painful memories. Most victims do not address the
fact that they were sexually abused until they reach their late 20’s and early 30’s.
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Chairman O’ Neal questioned that by age 14 did she know that the abuse was wrong. Ms. Driver
responded that she didn’t know that it was wrong. All she knew was that she just didn’t like it. The abuse
felt like it was normal and was happening everywhere.

Representative Carmody commented that today the message is getting out that sexual abuse is wrong.
Children are getting information that we didn’t receive when we were theirage. He asked if she felt that
twenty years from now there would there be less likelihood of children repressing these types of memories
because of the education that is happening in society. Ms. Driver replied that it would still be a normal
response.

Chairman O’ Neal stated that there is the assumption that an individual is presumed to know the law. The
fact that an individual does not know the law is not the defense. With the passage of this bill an act against
a victim who knows that the sexual abuse is a crime has a two year statute of limitation and if they don’t
know that it was a crime they have an extended statute of limitations until they discover that what they
knew was happening was against the law. He was concerned that if the offender and the victim were both
juveniles at the time the abuse happened, and the victim remembers at age 25 that this abuse happened,
would the perpetrator be charged in juvenile court because he was a juvenile when the act occurred or
would he be charged in the adult court because he is now an adult. Ms. Driver stated that she couldn’t
address this concern.

Sara Pattie, Topeka, appeared before the Committee as a proponent of the bill. She stated that she was
sexually abused by a neighborhood man at age eleven. She started having flashbacks when she had her
own daughter several years ago. She did file a report but because the statute of limitations had run there
was nothing that could be done. The man has a 20 year history of sexually abusing children. The police
department has a record of at least 50 cases in which this man had allegedly abused children. Out of those,
there are two victims that have attempted to bring charges.

Chairman O’ Neal asked when she truly feel that what had happened to her was criminal. Ms. Pattie
responded that she was not sure. She stated that in the back of her mind she probably always knew,
however, one tends to tuck those memories aside and later in life recall the memories. It’s been about two
years since she has had full disclosure of these memories. The Chairman stated that the concern he had
was that guilt or innocence in these cases hinges on the last question she had just answered. If the victim
has known it all along the offender goes free, because the two years started as soon as they knew it was
wrong. However, if the victim never really knew or appreciated that the act was criminal, then the statute
helps the victim would have two years after they discovered it to bring charges. Everything revolves
around the victims memory.

Ron Smith, Kansas Bar Association, appeared before the Committee as an opponent to the bill. He stated
that extending the statute of limitations beyond five years would not result in quality prosecutions. The
purpose of the statute of limitationsis to give some type of finality to crimes and their prosecutions, (see

attachment 8).

Representative Macy questioned if the Bar’s main concern was that the bill would not result in quality
prosecutions. Mr. Smith replied that the longer the time period from when the crime occurred to when the
prosecution happens there is extreme deterioration in the case. Representative Macy commented that the
testimony and questions have been geared toward protecting the perpetrator. These are very unique crimes
that have happened to children.

Jim McHenry, Kansas Children’s Service League, appeared before the Committee and stated that the
League has been watching the issue of childhood sexual abuse over the past several years. The majority of
cases dealing with children deal with sexual abuse.

Hearings on HB 2690 were held open.

The Committee meeting adjourned at 6:15 p.m. The next meeting is scheduled for February 2, 1994.
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KANSsAS BUREAU OF INVESTIGATION

DIVISION OF THE OFFICE OF ATTORNEY GENERAL
STATE OF KANSAS

1620 TYLER

TOPEKA, KANSAS 66612

ROBERT B. DAVENPORT (913) 296-8200 ROBERT T. STEPHAN

DIRECTOR ATTORNEY GENERAL

FAX: 296-6781

KYLE G. SMITH, ASSISTANT ATTORNEY GENERAL
KANSAS BUREAU OF INVESTIGATION
BEFORE THE HOUSE JUDICIARY COMMITTEE
BILL REQUEST
JANUARY 31, 1994

Mr. Chairman and Members of the Committee:

I am Kyle Smith, Assistant Attorney General, and on behalf of
Attorney General Robert T. Stephan, the Kansas Bureau of Investigation,
request an amendment to the statute dealing with court costs, K.S.A.
22-3801, which clearly designates the expense of the rape kits as well as
the rape examinations as court costs. We have had cases where hospitals
have actually charged the rape victims for the kits. We feel that these
more properly should be viewed as court costs and paid by either the
county or the defendant. We are also asking for these kits to he
standardized to ensure quality investigations.

Thank you for your consideration.

#127
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Attachment 1
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65-448. Physicians at medical care facil-
ities to examine victims of sexual offenses;
when; remedy for refusal; costs. Upon the re-
quest of any law enforcement officer and with
the written consent of the reported victim, any
physician on call or on duty at a medical care
facility of this state, as defined by subsection
(h) of K.S.A. 65-425, shall examine persons
who may be victims of sexual offenses cogni-
zable as violations ot K.S.A. 21-3502, 21-3503,
91-3504, 21-3505, 21-3506, 21-3602 or 21-3603
for the purposes of gathering evidence of any
such crime. If the physician refuses to perform
- such physical examination the prosecuting at-
torney is hereby empowered to seek a man-
datory injunction against such physician to
enforce the provisions of this act. Any refusal
by a physician to perform an examination

- which has been requested pursuant to thiy sge=

don shai: be 1eported by the county or district
attorney to the state board of healing arts for
appropriate disciplinary action. The depart-
ment of health and environment, in coopera-
tion with the Kansas bureau of investigation,
shall establish procedures for gathering evi-
dence pursuant to this section. A minor may
consent to examination under this section.
Such consent is not subject to disaffirmance
because of minority, and consent of parent or
guardian of the minor is not required for such

examination. The hospital or medical facility

shall give written notice to the parent or guard-
jan of a minor that such an examination has
taken place.

Costs of condrneting an examination of a vic-

©————— using Kansas Bureau of Investigation sexual assault
evidence- collection kits or similar kits approved by
the KBI,

tim as herein provided”shall be charged to and
paid by the county where the alleged offense
was committed. -

History: L. 1977, ch. 210, § 1; July 1.
Attorney Genersl’s Qpinions:

including the costs of the sexual assault evidence
collection kits,

Doctors of chiropractic cannot use the term “chiroprettic

physician.” 87-42.




KANSAS BUREAU OF INVESTIGATION

DIVISION OF THE OFFICE OF ATTORNEY GENERAL
STATE OF KANSAS
1620 TYLER

TOPEKA, KANSAS 66612

ROBERT B. DAVENPORT (913) 296-8200 ROBERT T. STEPHAN

DIRECTOR ATTORNEY GENERAL

FAX: 296-6781

KYLE G. SMITH, ASSISTANT ATTORNEY GENERAL
KANSAS BUREAU OF INVESTIGATION
BEFORE THE HOUSE JUDICIARY COMMITTEE
BILL REQUEST
JANUARY 31, 1994

Mr. Chairman and Members of the Comuittee:

I am Kyle Smith, Assistant Attorney General, Kansas Bureau of
Investigation. I am here today to request on behalf of the Kansas State
Crime Stoppers Association legislation amending the informant privilege
statute, K.S.A. 60-436, so that it would apply not only to testimonial
statements, but any records revealing the identity of informants. This is
being done on behalf of Crime Stoppers Chapters throughout the State of
Kansas, as records are kept by Crime Stoppers and there have been attempts
to subpoena those records as a way of getting around the statute, and thus
obtaining the identity of informants without meeting the statutory
requirements. There is also a question about the status of Crime Stoppers
under this statute and that is clarified.

Thank you for your consideration.

#125
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60-436. Identity of informer. A witness
has a privilege to refuse to disclose the
identity of a person who has furnished in-
formation purporting to disclose a violation
of a provision of the laws of this state or of
the United States to a representative of the

state or the United States or a governmental

division thereof, charged with the duty of

enforcing that provision¥ and evidence
thereof is inadmissible, unless the judge
finds that (a) the identity of the person fur-
nishing the information has already been
otherwise disclosed or (b) disclosure of his
or her identity is essential to assure a fair
determination of the issues. ¢

History: L. 1963, ch. 303, 60-436; Jan. 1,
1964. ,

or to a Crime Stoppers chapter

Said privilege extends to documenting
records as well as testimony.
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Chairman O’Neal and members of the House Judiciary Committee:

Thank you for this opportunity to testify on House Bills 2673 and 2671 concerning
amendments to the common nuisance law and organized criminal activity. The
members of the Shawnee County Legislative Delegation appreciates this committee's
response to these facets of bi-partisan juvenile crime package.

Regarding the criminal activity bill, | have spoken with members of the Shawnee
County Legislative Delegation and we would respectively request that House Bill 2671
be sent to the Kansas Sentencing Commission. Given the recent Supreme Court
rulings, we believe that this bill should be sent to the Sentencing Commission for
serious review. Although the intent of the bill is sound, we believe that we need to see
some data about the effect before we move forward.

House Bill 2673 relates to the common nuisance law and seeks to change a problem
that law enforcement has run into involving the old “party shack” law. Last summer |
took the opportunity to speak with several local Shawnee County iaw enforcement
officials. | talked to law enforcement officers involved in the narcotics department, the
detective division as well as patrol officers. Many officers pointed out their difficuity in
working with the current party shack law, due to a loophole written for landlords and
their tenants. This bill would set up a formal hearing process before the court in order
to find out whether illegal drugs are being dealt out of the property. This bill allows for
easier enforcement and empowers local law enforcement officials to close down drug

houses. In addition, The Topeka Chamber of Commerce supports this bill and the rest
of the delegation crime package.

Thank you for this opportunity to testify on these bills. | will stand for any questions.

House Judiciary
Attachment 3
2-1-94



OPPOSITION TOC HB 2671
on behalf of
PALMER COMPANIES, INC.

Kansas House Judiciary Committee
February 1, 1994

We are concerned about possible unintended effects on
legitimate organizations of bills such as HB 2671. These concerns
have led us to oppose previous similar bills. While this bill is
an amalgam of previous bills, many of the definitions and
procedures are improved.

However, many of the provisions in HB 2671 are confusing,
circular or redundant. This leads to great uncertainty about the
actual impact of the bill.

The bill states as one of its purposes to provide new
civil sanctions and remedies, but then states that
nothing in the act is intended to create a civil cause of
action or liability.

The bill defines "Attorney General," "Criminal Activity
Lien," "Innocent Party," "Pecuniary Value," and "Personal
Property," but apparently does not use the definitions.

. The definition of "Enterprise" includes individuals: it
is unclear how an individual can be an enterprise.

. The definition of "Entity" overlaps the definition of
"Enterprise” and becomes circular.

"Proceeds" is defined, but in application is apparently
sometimes confused with "Profits."

The bill is extremely broad in scope, including every
crime in Chapters 21 and 65 of the statutes, or any other
felony fraud.

HB 2671 increases criminal penalties for, among other
things, acguiring an interest in real property or an
enterprise through a "pattern of criminal activity," but
the bill does not affect the interest thus acquired.

We respectfully urge that the bill not be reported favorably
in its present form,

-—-— Richard F. Hayse

House Judiciary

Attachment 4
2-1-94
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FROM: Ron Smith, KBA General Counsel
SUBJ: HB 2671, organized criminal activity act

February 1, 1994

Legislative Information
Jor the Kansas Legislature

POSITION

The Kansas Bar Association is
opposed to new crimes being
enacted in broadly called “orga-
nized criminal activity” if they over-
lap federal criminal jurisdiction and
while state funding of judicial,
prosecutorial and public defense
systems remains inadequate.

BACKGROUND:
This legislation makes it a mid-

level felony crime out of what
might be conspiracy to commit two
misdemeanors. It is aimed at orga-
nized criminal activity, presumably
organized crime, but it can be used
in 2 much broader way.

There is language in this bill that .

makes the taking of a fee for ser-
vices rendered as not being part of
the criminal enterprise. We sup-
port this language.

The problem with HB 2671,
however, is that it creates another
set of crimes, with more impact on
prisons, prosecutors, judges, the
Board of indigent defense services,
and law enforcement. Yet there is
no assurance that new funds will
be available in those budgets at the

end of April to implement this law.
Asking the judicial budget and
BIDS, especially, to take on these
new crimes -- difficult crimes and
conspiracies to prove -- will deni-
grate the programs and projects
already ongoing in those budgets.

The history of recent legislatures
is to enact new law enforcement
requirements then funding the pro-
gram, but them at the end of the
session to put into place across the
board budget cuts which then
affect the entire agency.

Let me illustrate.

1 was speaking with Judge Mer-
shon in Manhattan last week on
another topic. We discussed judi-
cial budgeting of past years. He
pointed out that in the last five
years, the number of clerks in his
court had decreased, the prosecu-
tor’s office had quadrupled its size.
This meant that the Riley County
had spent the money necessary to
prosecute the crime problem in

This legislative analysis is provided in a
format easily inserted into bill books. We
bope you find this convenient.




Manhattan. But the state was
spending less in the courthouse in
Manhattan than it did five years
ago. :

There will be a fiscal note on this
bill from a variety of agencies. We
suggest if you want to enact this
law that you debate ALL of the
issues this bill raises. To do that
you must include the fiscal notes in
aggregate form as the final section
of this bill. Lawmakers have a
right to vote on all parts of this
topic, and its cost is a legitimate
issue for you to consider before
enacting this faw.

Duplication

Section 2 states the purpose of
the law is to lesscu the “social,
economic and political” impact of
criminal activities in the state. The
law is aimed at enterprises. These
are defined as legal or illegal enti-
ties and activities.

In short, this law is aimed at
organized crime and its fringe ele-
ments. That is fine. But federal
prosecutors already have jurisdic-
tion in this area and generally are
better equipped with FBI help to
undertake such activities. This bill
allows duplication of effort.

The pending federal crime bill is
going to make new and demand-
ing costs on the state system if we
want our share of that $20 billion
bill. Many of these types of crimes
can be prosecuted under existing
federal organized crime laws if the
United States Attorney for Kansas
so desires. Federal judicial, prose-
cutorial and defense funding is his-
torically better than in state courts.
Creating duplicate crimes for

2

Kansas prosecutions without fund-
ing the consequences is contrary to
good notions «f a well ii:signed
judicial system, and will eventually
degrade other parts of the state sys-
tem.

PARTICULARS

Some of the inconsistent parts
of the bill are:

1. Line 17 indicates prosecutors
and victims of crime are given new
civil remedies under this act. Yet
Section 7 indicates no civil reme-
dies are created under this act.

2. On page 2, line 6, is the defi-
nition of criminal activity lien.
Nowhere else is the term used in
the act.

3. Page 2, line 22, defines a
pattern of criminal activity. This is
so broad that two different
episodes of trespassing by two
people would result in level 5 non-
person felonies. This may not be
aimed directly at abortion picket-
ing, but it sure lends itself to that

‘type of activity.

Last week the U.S. Supreme
Court held in Natfonal Organiza-
tion _for Women Inc. v. Joseph Schei-
diler, (#92-780, ___U.S. __ ) that
private individuals can use federal
civil RICO laws against protesters
who break the law. If the purpose
of HB 2671 is to give the state a
similar law, it is unnecessary.

Practical Problems

This past summer in State v.
Schlien the Kansas Supreme Court
held that our gambling statute was
written so that a “gambling place”
was any place where a bet was

offered or made, and did not -~

.....

require that the facility be used
two or more times for such gaming
purposes. lllegal but noncommer-
cial’ gambling is a misdemeanor.

"Under HB 2671, the act of forming

a poker game by asking two or
more people to come to your
house to play a nickel-dime-quarter
game, plus the people showing up
to play poker, would constitute the
two separate occasions to consti-
tute criminal activity and result in a
level 5 felony prosecution against
everyone in the game.

That may not be the intent of
this bill, but the only thing prevent-
ing such prosecutions is prosecuto-
rial discretion.

CONCLUSION.

It is possible for this legislature
to make this law. The real ques-
tion is whether you should.

Unless there is new money to
fund the new impact on the crimi-
nal justice system, you should resist
the impulse to enact such laws.

Il you feel you must send this
bill to the floor, we suggest you put
the fiscal note in the last section of
the bill.

3
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Testimony in Opposition to
HOUSE BILL NO. 2673

The Kansas County and District Attorneys Association opposes adoption of HB
2673, allowing landlords to require prosecution of a nuisance action. While the concerns
of landlords regarding criminal activity by their tenants is laudable, there are other
methods of dealing with those concerns than outlined in the bill. The bill gives the
landlord the power to compel prosecutors to file a criminal nuisance action, mandates
the courts to hold a hearing within 30 days, for the sole purpose of revoking any lease
agreement that may exist. There are better, and more efficient uses of the prosecution’s
time and resources than protecting the private interests of landlords. More importantly,
there are better ways for landlords to protect their own interest, such as including

language in the lease agreement that voids the lease upon arrests for the violations listed
in the bill.

Besides the requirement of prosecutors to become private enforcers in landlord-
tenant disputes, the bill is capable of subversion by unscrupulous landlords. For example,
if a landlord employs tenants to run a drug operation, upon the arrest of one of them,
he may require the prosecution to initiate an action. Presumably the rules of civil
discovery apply, and the prospect of disclosure of an ongoing drug investigation becomes
a real possibility.

Perhaps the purpose of the bill can be better effected by allowing landlords the
power to intervene once a criminal nuisance actions has been filed, and then allowing the
court a remedy to restore the property to the landlord upon a showing that a nuisance
exists on the property.
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I. The traditional arguments supporting statutes of

limitations do not apply in criminal childhood sexual abuse
cases.

‘Statutes of limitations are usually imposed to assist
the courts in their pursuit of the truth by barring
stale claims.

‘Statutes of limitations are usually imposed to protect

potential defendants from the protracted fear of
litigation.

II. However, victims of childhood sexual abuse are
frequently incapable of reporting sexual abuse.

‘Children are not psychologically able to handle the
emotions that arise from childhood sexual abuse.

‘The majority of children will repress their memories of
childhood sexual abuse to protect their fragile psyches.
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ITII. The current law as it stands, K.S.A. 21-3106(2), allows
no recourse for these victims.

‘Currently, the statute of limitations provides that
criminal prosecutions of childhood sexual abuse must be
commenced within five years after the commission of the
crime if the victim is under sixteen years of age.
‘House Bill 2690 would amend the current law to give
victims the opportunity to commence criminal
prosecutions within two years from the date the victim
discovers or reasonably should have discovered that the
crime occurred.

IV. Many states have extended or eliminated their statutes
of limitations for criminal prosecutions of childhood sexual
abuse.

‘Wyoming and South Carolina have no statutes of
limitations for childhood sexual abuse.

‘Alabama, Kentucky, Maryland, North Carolina, Rhode
Island, Vermont, and West Virginia impose no statutes of
limitations for felony sex offenses committed against
children.

V. Personal testimony from Becky Altman, Ruth Driver, and
Sara Pattie, constituents of Rep. Joan Wagnon, regarding
House Bill 2690.

VI. Comment: "Child Sexual Abuse and Criminal Statutes of
Limitation: A Model for Reform," Washington Law Review,
Volume 65, Number 1, January 1990, by Jessica E. Mindlin.
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1 CRIMINAL
B (LD SEXUAL ABUSE AND
CATUTES OF LIMITATION: A MODEL
'FOR REFORM

i Gan CiliTL limitation in a child
rts to tou citguial statutes of
stract: Many states permit cou o ' 2 chd
AuI;l abuse case if the victim is under a minimum age, or if the ofltfender ;:lxl'sel\; s the
‘ ::tim from reporting the abuse. Twenty-four states have no sluch to: ing :ix:iothe pr,Oblem
3 i law solution to av
H i rts have not devised a common '
i 2 E e e proseonti i i hild sexual abuse in the context of
E 2 i i This Comment examines chi
N 2 e-barred prosecutions. mines : ext of
| 3 'ofattlen::riminal law. It concludes that statutes of limitation present a fo(;rmdab(l)t; e(;bzmmOdel
ihe successful prosecution of perpetrators of child sexua% a})us.e. and prop
legislative amendment to toll states’ criminal statutes of limitation.

1.". Perpetrators of child sexual abuse escape prosecutxor;l fox; Cttlilrc:rf?;:;j
when the abuser uses threats and coercion to .prtsve{lt the v tm from
reporting the offense until after the statute of 11m1tat¥olr11. a; e ;;atut:)

when the victim is too young to report the abuse within the s ry

period. Consider the following facts:

. The sexual contacts began when Susc}zln wa:ajr‘ivet :eec;;suso:c; ,Z;,(.iesf::;
-brother Tom was seventeen. In the next three years, ;

: 3 to intercourse. Although Tom stopped having
jmm g s v her acts of abuse and threats
intercourse with Susan when she was ten, other a nd threals
o ntinued until she was fourteen. Her br(.)ther often threate .
:’f:’:;;:’ hC:r if she told anyone about the abuse, Frlghtened,hSusznsr:aéz;
tained her silence. Eventually she told her parents about the a tu , but
ey merely punished her for lying. When Susqn was Ds?x;en e:;z she
learned that Tom also had abused her younger szsters: is res; d,w”h
told a school counselor about her abuse ar.1d a corr.tplamtl was Sile with
local police. Tom was prosecuted and convzcjted: His convzc.tm; lwas
turned, however, because the statute of limitation had expired.

If Susan lived in Oregon, Utah, or any one of apother twentygwci
States,? criminal charges could not be brought against Tom. I’n o ;:e
gon, for example, criminal charges would be b'arrsed l?y Fhe state SUt .
year statute of limitation for Rape of a Child.” Similarly, in t'aI;
él‘lal’ges would be barred by the state’s four year statute of hmlt.a xod
for most felony offenses.* Although other acts of abuse continue

1. Adaored o i ’ W.2d 228
1 Adapted from State v. Shamp, 422 N.W.2d 736 (Minn. Ct. App.), revbd, 42;{1;1&\:' itatme
(Minn, 1988) (overturning conviction for sexual abuse because charges were broug
of limitation had expired).
2. See infra note 12.
3. OR. REv. STAT. § 131.125 (Supp. 1988). 4

" UTAH Cope ANN. § 76-1-302(1)(a) (1978). A prosecution for murder, manslaughter, or a

'“Pltal felony may be commenced at any time. /d. § 76-1-301.
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Btatute of limitation has expired, criminal charges are barred and the
ex offender escapes prosecution.!!
chough the lack of tolling provisions in child sexual abuse cases is
problem nationwide,'? a growing number of states in recent years
¢ endeavored to address the statute of limitation problem. Two
ates impose no statutes of limitation for criminal offenses.'® Another
ven states impose no statutes of limitation for certain felonies,
il .luding felony sex offenses committed against children.'* Legisla-
gures in sixteen other states have taken a different approach, mandat-
ng that the limitation period does not begin to run until an offense is
overed, the victim reaches a minimum age, or the abuse is reported
0 law enforcement agencies.'* Further, on occasion courts have acted

until Susan was fourteen, prosecution for these offenses also would be:
barred.’ ;

Susan’s story is not unique.® Twenty-four states across the country
have no provision for tolling the statute of limitation in cases where
the victims are too young to report the sexual abuse within the statu-’g
tory period. These states also have no provision for tolling the statute
when child victims do not report the abuse because they were coerced
into silence by their abusers.” Despite statutes criminalizing child sex-
ual abuse in every state,® perpetrators of abuse continue to escape
prosecution for their crimes.’ Often, abusers shame and threaten child
victims into silence.'® When victims remain silent until after the:

.

Interview with Gabriella Donnell, Sex Abuse Treatment Specialist, Children Protective Services

5. In Utah, a prosecution may be commenced for rape, sodomy or sexual abuse of a chil
KEaT
Portland, Oregon (Jan. 2, 1989) (notes on file with Washington Law Review).

within one year after the report to law enforcement officials so long as no more than eight yearsr‘
has elapsed since the commission of the offense. Id. § 76-1-303. Oregon has a two year statute of 3 11, Statutes of limitation also pose a major procedural obstacle in civil suits brought by a
Jimitation for all misdemeanor offenses, including sexual misconduct and second degree sexual m against his or her abuser. Note, Statutes of Limitations in Civil Incest S‘uils.' Preseiving)tlhe
abuse. OR. REV. STAT. §§ 131.125, 163.445. ? EWkctim's Remedy, 7 HArv. WOMEN's L.J. 189, 190 (1984) [hereinafter Note, Preserving the

6. The American Psychological Institute estimates that 12 to 15 million living American ¥
women have experienced incestuous abuse. Brozan, Helping to Heal the Scars Left by Inces
N.Y. Times, Jan. 9, 1984, at B6, col. 2. The National Incidence Study of Child Abuse and
Negieet estimated that 44,700 children were sexually abuscd between May 1979 and April 1980,
D. FINKELIOR, A SOURCEBOOK ON CHILD SEXUAL Anust 17-18 (1986) [hercinafter ;
SOURCEBOOK]. The American Humane Association estimates that in 1983 almost 72,000 cases
of child sexual abuse were reported to child protective agencies nationwide. Id. at 17. An
unidentified number of cases involved multiple victims. Id. The broad range of estimates is’
based, in part, upon the definition of “incest” and the methodology and sample size used. See id. .
at 22-27 (a comprehensive discussion of the definitions of “incest™ on which studies have relied).

7. There are no statistics documenting how often criminal child sexual abuse cases are barred
by statutes of limitation. In Seattle, Washington, an attorney in the King County Prosecutor’s
Office estimated that the office receives approximately four cases per month where charges are.
time-barred. This estimate does not include reports made to police officers who do not pursue
cases barred by statutes of limitations. Telephone conversation with Jeff Baird, Co-director,
Special Assault Unit, King County Prosecutor’s Office, Seattle, Washington (Nov. 30, 1988)
(notes on file with Washington Law Review).

8. See Note, The Crime of Incest Against the Minor Child and the States’ Statutory Responses,
17 J. Fam. L. 93 (1978).

9. Child molestation is “perhaps the least understood and most poorly handled crime . .
[The crime] is often not reported or discovered, let alone adequately investigated, prosecuted and
sentenced.” Assistant U.S. Attorney General Lois Haight Herrington, N.Y. Times, Oct. 4, 1984,
at C3, col. 1.

10. One child sexual abuse specialist recounts the following:

I have two little girls in my sex abuse group. They were both sexually abused by their father

over a long period of time. The father has been prosecuted for abusing the younger girls, but -

not the older ones. Prescutly, he is living outside the home. He's not allowed to have
contact with the kids, but he talks to them on the phone every day: he's trying to convince
the older girls not to tell about the abuse. He tells them what happens to men like him if
they have to go to prison . . . he says that without his income their mother won’t be able to
support them and that the girls will all end up in foster care. He knows the statute of
limitations cxpires in six months. He's doing all he can to keep the girls from telling. . . .
Unfortunately, he’s succeeding.

onse, 29 B.C.L. REV. 941 (1988) [hereinafter Note, The Discovery Rule). For a summary of
o ‘tflnccst Syndrome,” see Rosenfeld, The Statute of Limitations Barrier In Childhood Sexual
ous Cases: The Equitable Estoppel Remedy, 12 HARV. WOMEN'S L.J. 206 (1989) [hereinafter
Rosenfeld, The Equitable Estoppel Remedy).
12." The following 24 states impose statutes of limitation for child sexual abuse and have no
utory or common law provisions for tolling the statute: California, CAL. PENAL CODE § 803
{West Supp. 1989); Connecticut, CONN. GEN. STAT. ANN. § 54-193 (West Supp. 1988);
f' ware, DEL. CODE ANN. tit. 11, § 205 (1988); Georgia, GA. CODE ANN. § 17-3-1 (Supp.
988);‘ Hawaii, HAw. REV. STAT. § 701-108 (1987); Idaho, IDAHO CODE § 19-402 (1988);
a, IND. CODE ANN. § 35-41-4-2 (Burns Supp. 1988) (there is no statute of limitation if the
is committed by using or by threatening the use of deadly force, or while armed with a
ly weapon (§ 35-42-4-3)); Iowa, Iowa CoDE ANN. § 802.6 (West 1979); Kansas, KAN.
M. CODE ANN. § 21-3106 (Vernon Supp. 1986); Maine, ME. REV. STAT. ANN. tit. 17-A, § 8
Ipp 1988); Michigan, MICH. STAT. ANN. § 28.964 (Callaghan 1988); Mississippi, Miss. CODE
§99‘1-5 (1988); Missouri, MO. ANN. STAT. § 556.036 (Vernon Supp. 1989); Montana,
. CODE ANN. § 45-1-206 (1987); Ncbraska, NEB. REV. STAT. § 29-110 (1985); New
Hampshire, N.H. REV. STAT. ANN. § 625:8 (Supp. 1988); New York, N.Y. CriM. PROC. LAW
30,10 (McKinney Supp. 1989); Ohio, OH1o REv. CODE. ANN. § 2901.13(f) (Anderson 1987);
n, OR. REV. STAT. § 131.125 (1987); South Dakota, S.D. CODIFIED LAWS ANN. § 23A-

Wyoming and South Carolina have no statutes of limitation for any criminal offenses.
Alabama, Kentucky, Maryland, North Carolina, Rhode Island, Virginia, and West
2 have no limitation period for any felony offenses. (Alabama does not impose a statute of
on for any sex offense involving a victim under the age of 16). ALa. CODE § 15-3-5(a)(4)
1988); Kv. REV. STAT. ANN. § 500.050 (Baldwin 1988); M. Cts. & Jun. Proc. CODE
N.§ 5-106 (Supp. 1988); N.C. GEN. STAT. § 15-1 (Supp. 1988); R.I. GEN. Laws § 12-21-2
1); VA. CODE ANN. § 19.2-8 (Supp. 1988); W. VA, CODE § 61-11-9 (1984).

In Arizona, criminal statutes of limitation do not begin to run until after actual discovery
state, or from the time discovery should have occurred with the exercise of reasonable
ce. ARIZ. REV. STAT. ANN. § 13-107 (Supp. 1988). In Oklahoma, criminal prosecutions

LNaR |
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CHILD SEXUAL ABUSE: VICTIMS’ SILENCE

ind dently of their legislat to fashion their own tolling exce
independently of their legislatures o fashion their own g AND THE LAW

tions.1® Unless legislative or judicial changes are made in the remains
ing states, however, even the best-designed criminal laws will *
protect children and will impede the successful prosecution of pe pes
trators of child sexual abuse."” i

Part I of this Comment examines the dynamics of sexually abust
relationships and discusses the states’ criminal statutes of limitati
Part II identifies the primary approaches to the statute of limitation}
problem and explains how tolling procedures have been implemented:
Part 111 evaluates these procedures as models for change in states
criminal statutes of limitation. Part 1V recommends that state legis
tures enact statutes directing state courts to toll statutes of limitatio
in criminal cases of child sexual abuse when the victim is under seve

teen years of age.

3 M;sé qlgldents .of child sexual ab}xs<? are intrafamilial, falling within
e definition of incest.'® The majority of sex offenders are male,'®
hile the majority of reported victims are female.?° Most frequentl’y
: ; 2albuse beg}ns when the v.ictim is between seven and twelve year;
old.“" In t‘he incestuous family, victims often remain silent about the
abuse, fefarmg the results of disclosure and desperately hoping to kee

he family intact.?? Often, the incestuous father is the only adull:
e:nployed outsic.ie the home. Thus, his wife and children depend on
for economic support.?* Victims of incest frequently feel responsi-
ble for the welfare of other family members and maintain their silence

“, l(;l his 1979 and 1984 stu'dles, Dr. David Finkelhor defined incest and child sexual abuse

peluce contact‘af:tts, such as intercourse and genital fondling, as well as noncontact acts, such
: u::l?;'lal ;xhxblt'non of genitals and solicitation. See SOURCEBOOK, supra note 6, at £3—24
) lu ies efine .mcve'st as any sexual contact “between a child and an adult in a position o;'
o?‘ aﬁnicn]czu:homy. J. HERMAN, FATHER-DAUGHTER INCEST 70 (1981). Approximately
Ot P ,:5 ch.;urs belt;v;en fa.ther and daughter or stepfather and daughter. Kempe, Incest
o, exual Abuse, in THE BATTERED CHILD, 204 (C. Kempe & R. Helfer 3d ed.
” wcxz;e;:‘;-:;l:’«?:;s: e:og;)mlc, social, eth‘nic and educational lines. They may be rich or
g2file’ L.A. Times, Air. 235n '198‘:';0]11?12; T,h“c' married or single.” The Child Molester: No
-hil’-‘;‘cryrstu;iy documenting child sexual abuse has found rates of abuse to be at least five

gher o.r emale victims than for males. Experts speculate that male victimization may be

hfogieic:::zgart bC;fausc ma.lc.s an:'c more reluctant to admit to the abuse “because it clashes
iency of")male (:,‘;5(‘0 “masculinity.” SOURCEBOOK, supra note 6, at 62. Estimates of the

chilg ) C lmxzauon‘ rénge fror.n 3% to 31% of all reported abuse. Id. at 19.
od tl‘le :;:uz . a“;“sel;[’“tlag:llgrewously believed abuse typically began when the child
§ 9A.04.080). Alaska partially tolls the limitation period. In Alaska, a prosecution for 38 ‘ently victimized b‘etwe.c: the age.s :tl'o:iex l::sm Sludlesdmd;cage thait Jow children are
offense committed against a person under the age of 16 may be commenced within one year g rever, from one or two months to 18 ye;ars or o!fieeven'-l—hl - at 6?' Victims range in age,
the crime is reported or one year after the viclim reaches sixteen, whichever occurs first. ALASKESEE foorted 71,961 cases of child sexual abuse in 1983 Twrl . ﬁe American Humane Ass.ocia[ion
STAT. § 12-10-020 (1985). In Wisconsin, prosecution may be commenced within the specildy under the age of five. Backlash Feared on C‘Iu'ld ;" yC ve percent of these cases involved
period or until the victim reaches age 21, whichever is later. Wis. STAT. ANN. § 939.74 (Wi col 1. With the abuse beginning at an earlier age, ec’;":x:;l\):’;zf: P(ﬁt, !V[Z'll'. 23, Il1985, at
1988). : years in the abusive envi ier age, child sexual assault victims will spend

16. See e.g., State v. Danielski, 348 N.W.2d 352, 356-57 (Minn. Ct. App. 1984) (where B out of the I’mme,l l;:'}‘;:::':;:?ﬂf?:a;z: :’}I‘Ce‘l;:(e\vr]}llo ":ja"; (o report the abus; l.ln(il she or
and defendant reside in the same house and defendant’s use of authority to coerce the victim i} before the abuse is reported. thood that the statute of limitation will
submitting to the abuse is an element of the crime, the continued use of authority to silen
victim tolls the statute of limitation because the offense is not complete).

17. In Connecticut, for example, if the alleged victim of a sexual assault is less than
years old at the time of the offense, a criminal action must be brought within one year 84§
parent or guardian learned of the assault, despite the general five-year limitation period. CoN
GEN. STAT. ANN. § 532-69 (West 1985). See. e.g.. State v. Whiteman, 204 Conn. 98, 526. 4

for sexual acts against children must begin within five years after the discovery of the ¢ '
OKLA. STAT. ANN. tit. 22, § 152 (West Supp. 1989). In North Dakota, criminal statutes§
limitation are tolled until the victim reaches age 15. N.D. CeNT. CODE § 29-04-03.2 S I
1987). In Florida and Massachusetts the statutes are tolied until the victim reaches 16.
STAT. ANN. § 775.15(b)(6) (West Supp. 1989); Mass ANN. Laws ch. 277, § 63 (Law. Co
Supp. 1988). In Louisiana, the statute is tolled until the victim reaches 17. LA. CODE
Proc. ANN. art. 573(4) (West Supp. 1989). In Arkansas, Illinois, Nevada, New Jersey,
Mexico, and Pennsylvania the statutc may be tolled until the victim reaches 18. ARK. STAR
ANN. § 5-1-109(h) (Supp. 1987); ILL. ANN. STAT. ch. 38, para. 3-6(c) (Smith-Hurd Supp. 19
Nev. REV. STAT. § 171.095 (Supp. 1987); N.J. REV. STAT. § 2C:1-6-b(4) (Supp- 1988); N
STAT. ANN. § 30-1-9.1 (Supp. 1988); PA. STAT. ANN. tit. 42, § 5554(3) (Purdon Supp. 1988)..i4
Colorado, the limitation period is extended seven years if at the time of the offense the vic
under 15. Coro. REV. STAT. § 16-5-401 (1986). In Washington, prosecution mus!
commenced within three years of the victim’s 18th birthday or seven years of the commissi
the offense, whichever is later. 1989 Wash. Laws 1577 § 3 (to be codified at WasH. REV.

ol

: 9:":"51?:; di.(s:closing tchelafbuse. victims may be reluctant to testify against their abusers
3 o County, California, judge sentenced a nine-year-old gi i .
. s - - I to eight da f
confinement for her refusal to testif i e local A . cion
: . S y against her stepfather, a local Air Force physici
;l;: cha;gsed with sexually abusing her. Defiance: Solitary For a Twelve-year-old, 'l?lhillf }::'
; ﬁo,na;nd ; see afjso S}zi.(‘e v. Delong, 456 A.2d 877, 883 (Me. 1983) (affirming con?empé
seven-day jail sentence of a 15-year old gi i i
e o e year old girl who refused to testify against her
3. J. HERMAN, supra note 18, at 72.

869 (1987) (scction 53a-69 does not toll gencral five-year limitation period, so that whcrq
year-old victim did not report the assault until less than one month before the five-year
expired and the State did not issuc a timely warrant, prosecution was time-barred).

¥
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gcniminal offense in every state.3! Moreover, every state prohibits
dults from having intercourse with persons under a minimum age.
s also continue to regulate the age at which minors may legally

in exchange for the abuser’s promise not to hurt them or another fam-

ily member.?*
Similarly, extrafamilial abuse typically is perpetrated by someone

with a close personal relationship to the child victim.?> The abuser nt to marriage.>?

usually is someone in a position of authority and trust.?® The abus ncreasingly, state legislatures are expanding the definition of what

typically uses that authority to coerce the victim into an abusive$ ponstitutes sexually abusive behavior. This increase stems from legis-

relationship. tures’ growing awareness of the power imbalance between offenders

Horror stories of child sexual abuse abound. Present in each is the
perpetrator’s desire to keep the abuse secret. Even where the child
does not have an innate sense that the sexual activity is wrong, the

abuser’s demand that it be kept secret communicates to the child that 38
the activity is wrong.?” Victims soon come to realize that they are pal relations to report an assault within the statutory period. This

participating in an activity that is unacceptable, but one that they are u ains true even when the offense is committed by a member of the
powerless to stop.?® d’s family or by an authority figure outside the family. Thus,
despite statutes prohibiting incest and sexual abuse, criminal laws

B.  Child Sexual Abuse and Criminal Laws
1. State Child Sexual Abuse Laws

Child sexual abuse has been recognized as a crime in the United
States since the early 1800’s.2° Since then, statutes defining child
sexual abuse have been revised and refined to reflect society’s increased’$
understanding and intolerance of sexual abuse.?® Today, incest is &

wenty-four states do not toll their statutes of limitation in criminal
d sexual abuse cases.?® In these states, the statutes of limitation for

24. J. HAauGaarD & N. Rereruccl, THE SEXUAL ABUSE OF CHILDREN 91 (1988%)
Sometimes both parents actively abuse the victim. See, e.g.. infra notes 57-60; see also 1 NEVE! . Generally, the age of consent ranges from 14 to 18 years. Exemptions may be granted
TOLD ANYONE: WRITINGS By WOMEN SURVIVORS OF CHILD SEXUAL ABUSE 108-11 (E. Basg ?arcntal or judicial authorization. THE BOOK OF THE STATES, Table 8.3, at 336 (1988-89
& L. Thornton eds. 1983). ) ;

25. “Approximately three-fourths of the offenders are known to the victim, possibly as famil
friends, neighbors, baby sitters, or school or church personnel.” Schultz, The Child Sex Victim:
Social, Psychological and Legal Perspectives, 52 CHILD WELFARE 148 (1973) [hereinaftery
Schultz] (cited in L. SANFORD, THE SILENT CHILDREN 84 (1980)). )

26. Child victims of sexual assault “are usually persuaded and tricked by known, and oft
trusted, adults into repeated sexual activity over extended periods of time.” Berliner, The Chil
Witness: The Progress and Emerging Limitations, 40 Miamr L. REv. 167, 168 (1985) (citing ]
Conte & Berliner, Sexual Abuse of Children: Implications for Practice, J. CONTEMP. Soc. WORK?
601 (1981)); sce also. 1. CRIEWDSON, By S10ENCE BEIRAVED 114 (1988) (I'BI study of 40,
convicted pedophiles found that half used their accupations as principal way of meeting victins). §

27. 1. HAuGAARD & N. REPPUCCE, supra note 24, at 91.

28. Id.
29. In Missouri, for example, the first rape statute was passed in 1808, Act of Nov. 4, 1808, 13

Terr.L. p. 211, § 8. Washington’s first statute prohibiting sexual acts between a minor child andy
an adult was passed in 1854 by the first legiskative assembly of the Washington Territory. 18543
Wash. Laws ch. 2, § 33. Minnesota’s Code of 1848 included a prohibition against lornication;
between a male guardian and his female ward. Hutchinson's Code of 1848, ch. 64, art. 12, tiL]
322). ]

30. For example, the 1989 Washington Legislature recently enacted legislation tolling statut
of limitation until the victim reaches 18 in all criminal child sexual abuse cascs. See supra note
15: see also infra note 34 and accompanying texf:

noes child victims are threatened or intimidated to prevent the prompt reporting of abuse or
offenses . . . it is in the best interest of the State to extend the statute of limitations for
gtain offenses involving child victims . . . .™); FLA. STAT. ANN. preamble § 794.011 (West
pp. 1989) (“through fear, guilt, or immaturity children of tender years may fail to report a
Al offense; this frequent and understandable failure to report sexual offenses before statutes of
on expire bars prosecution of many offenders”); see also Selected 1987 Georgia
tion, Felonies Against Minors: Extend Statutes of Limitations, 3 Ga. ST. U.L. REV. 418,
(1987) [hercinafter Georgia Legislation] (“Due to the child’s immaturity and the close
iation hip . . . between the abused child and the criminal offender, a child generally is reluctant
kn an adult about the criminal conduct.™)

Washington, for example, recently established the crime of Sexual Misconduct With a
In the first degree, the offense includes a perpetrator at least 60 months older than the
a significant relationship to the victim, and who commits the offense by abusing a
ory relationship. Wasi. REv. CODE ANN. §§ 9A.44.093-.096 (Supp. 1989). In
Jmocsota, an offender commits Criminal Sexual Misconduct by using his or her position of
thority to coerce the victim into the abusive relationship. MINN. STAT. ANN. § 609.342(b)
. For a more extensive discussion of Minnesota law, see infra notes 57-61 and
ying text; see also COLO. REV. STAT. § 18-3-405 (1984) (increasing from four years to
e maximum penalty for sexual assault on a child by a person in a position of trust).
See supra note 12.
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crimes of sexual activity with a minor range {from one year for Sex_:‘ ’ Etolling” states, legislatures already authorize courts to toll statutes of
Assault in the Third Degree® to ten years for Rape of a Child¥ ( jitation in some circumstances.

Sexual Assault.*® In contrast, none of these states imposes a limitatior
period for murder or for arson resulting in death.?® Each of these
states permits tolling statutes of limitation for a felony committed by a§
public officer in breach of a public duty or in violation of an oath off SEXUAL ABUSE CASES

office.* Expiring statutes of limitation in child sexual abuse cases are a
South Dakota is typical in the structure of its criminal laws and ¥broblem nationwide. To remedy the problem, many state legislatures

accompanying statutes of limitation. South Dakota has no statutes off Bind courts have adopted a variety of curative procedures. This section

limitation for major felony crimes (a “major crime” is defined as anyg putlines solutions to the problem of time-barred prosecutions adopted

class A, B, or 1 felony).*! Rape and incest are class 2 and 5 feloniﬁ, legislatures and courts throughout the states.

respectively.*> Because neither rape nor incest is classified a major§

crime a prosecution must commence within seven years of thed

offense.*® In contrast, a defendant charged with forgery or theft may; ; . .
g gery ‘ Legislatures have enacted a variety of solutions to the problem of

be prosecuted up to seven years after the discovery of the offense -~ ) . N
ne-barred prosecutions. In nine states there are no statutes of limita-

Thus, relatively minor crimes may have a limitation period consider# " .
b ) f .49 . - -
bly longer than those for child sexual abuse. n for felony child sexual abuse.*® Legislatures in another sixteen

.. . . : es have fashioned statutory provisions for tolli imita-
Further, although criminal statutes of limitation should be liberally; Iy provision olling statutes of limita

X ; s . . tion in criminal child sexual abuse cases.” Although the statutes vary
interpreted in favor of repose,** every state has well-recognized tollin A . h

. . . om state to state, all but two states (Arizona and Oklahoma) permit
exceptions. In each of the twenty-four states without a tolling pro

Lr . , . p A.v.‘;' to toll the statute of limitation at least until the victim reaches
sion in child sexual abuse cases, the state’s legislature previous :

. . o fhe age of fifteen.™!
enacted a statute permitting courts to toll criminal statutes of limita~g ' State legislatures have b ¢ lize that th lationshi
tion during the time a defendant was not “usually and publicly” A gislatures have begun to realize that the power relationship

resident within the state.*® Many state legislatures also toll the limita} ¢ tt:e en;he adult offendg and the Ch.lld V‘Ez“m makes re.portmg abl{se
tion period during the time an indictment, complaint, or information n t ¢ stia ;utory period very m.ﬂ.lkely =>* They continue 'to revise
is set aside.*” Even when law enforcement officials know the defends pate crimina Jaws to r eﬂec't recognition of the power dynamics in the
ant’s out-of-state address, absence from the state may be sufficient % ally abusive relationship. Generally, these legislatures have two

toll the limitation period for any crime.** Thus, in cach of the “non otives for permitting courts to toll child sexual abuse statutes of limi-
’ on. First, legislators believe that children under a certain age need

ditional time to disclose the abuse.>® Second, legislatures recognize

‘STATES’ APPROACHES TO THE PROBLEM OF TIME-
BARRED PROSECUTIONS IN CRIMINAL CHILD

Legislative Approaches To Tolling

36. NEB. REV. STAT. §§ 28-30, 29-110 (1985).
37. Mo. ANN. STAT. § 556.037 (Vernon Supp. 1989).
38. Id

siced although defendant’s alibi witness died during the five-year period in which the State

39. SHEPARD'S LAWYER'S REFERENCE MANUAL (Supp. 1988) at 479~ 487. to transfer defendant to Washington to stand trial on robbery charges).

40. Id. 9. . See supra notes 13-14 and accompanying text.

4]. S.D. CopIFIED LAwS ANN. § 23A-42-1 (1988). N See supra note 15 and accompanying text.

42, Id. §§ 22-22-1 & 22-22-19.1. ;

43, Id § 23A-42-2.

4. Id. § 23A-42-3.

45. United States v. Scharton, 285 U.S. 518, 522 (1932).

46. See SHEPARD'S LAWYER'S REFERENCE MANUAL, supra note 39 at 479-487.

47. Id.

48. See e.g.. State v. Ansell, 36 Wash. App. 492, 496, 675 P.2d 614, 617-18 (1984); see
State v. Howard, 52 Wash. App. 12, 20, 756 P.2d 1324, 1328 (1988) (12 year lapse betwet
victim's death and defendant’s murder trial was not a prejudicial delay absent 2 showing that losg
of evidence affected defendant's ability to raise a defense); State v. Newcomer, 48 Wash. App. B
90, 737 P.2d 1285, 1289 (1987} (defendant’s ability to adequately prepare his defense a0l

“The bill [extending the statute of limitations] was introduced because prosecutors were
that this increased time was necessary when sexual crimes were committed against
. .. This additional time should enable the state to more effectively prosecute criminal
ts who commit a felony against children under fourteen years of age.” Georgia
tion, supra note 33. What legislatures fail to recognize, however, is that adults, too, need
al time to report the abuse. Age is a facile bright line test for determining when a victim
deemed to have the requisite emotional stability to criminally prosecute his or her
" Child victims may become adults long before they have recovered from the abuse

tly to report their abuser. See Rosenfeld, The Equitable Estoppel Remedy. supra note 11.
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that child sexual abuse is an offense serious enough to warrant la

F offenders.>* nder these facts, the offense continued until the abuse of author-
which facilitate prosecution of offenders. 1 :

d. Applying the continuing crime doctrine, the court held
ause the ongoing abuse of authority prevented the crime from
complete, the statute of limitation did not begin to run until the
‘was no longer subject to her parents’ authority.®'

B. Judicial Approaches To Tolling

Courts in several states have fashioned judicial exceptions to §
utes of limitation in criminal cases of child sexual abuse. These co
employ two approaches. Some state courts have applied the “contint
ing crime” doctrine. Other state courts have extended existing “sect
manner” or “concealment” statutes to cases of child sexual abuse,

ecret Manner and Concealment Statutes

ifmany states, statutes of limitation may be tolled in a criminal
if the crime is committed in a secret manner,®? or if the perpetra-

ncealed the fact that a crime occurred.®® Courts have wide
tretion in determining the scope of secret manner and concealment
Pvisions. For example, the Nevada secret manner tolling statute®
not specify in which criminal cases the statute of limitation may
olled pursuant to these provisions. In Walstrom v. State,*® the
ada Supreme Court held that the secret manner statute could be
ied to criminal cases of child sexual abuse even where the victim
ware that an offense had been committed.®® In Walstrom, the

1. Continuing Crime Doctrine

In common law, a crime continues, and therefore is not complete '1
long as the defendant engages in the criminal conduct.’> The statulg
of limitation does not begin to run until the crime is complete;3
Courts have employed the contini ing crime doctrine to toll the statu
of limitation for the duration of "ie criminal activity.

The Minnesota Court of App als has used the continuing crin
doctrine to extend the limitation . riod in cases of criminal child
ual abuse. In State v. Danielski,® : case of first impression, the co
held that where an element of a sexual offense is the perpetrator’s ex
cise of authority over the victim, the exercise of that authority to p
vent the victim from reporting the abuse is a continuing crime.” Thi
victim in Danielski was abused by her stepfather over a seven-yeig
period, beginning when she was nine years old. Although the vic
told her mother about the abuse, the mother did nothing. On on
occasion, she participated in the abuse.’® Thus, the same parents
authority that was used to accomplish the criminal acts also was
to prevent the victim from reporting the abuse.®® The court reason

ant is in a position of authority over the victim, and the defendant uses that authority to
the victim to submit to the sexual acts. MINN. STAT. § 609.342(b) (1980).
the victim and the defendant are not in frequent contact and do not reside together, the
dent's control over the victim may be insuflicient to justify tolling the statute of limitation.
gate v. Shamp, 422 N.W.2d 736, 740 (Minn. Ct. App.) (where the victim and the defendant
ve in the same house and the defendant does not control the victim's day-to-day
ts, defendant’s authority is insufficient to prevent the victim from reporting the crime),
O ‘?lhergrounds, 427 N.W.2d 228 (1988); see also State v. French, 392 N.W.2d 596 (Minn.
pp. 1986) (no tolling statute of limitation where, although victim was abused by her uncle,
u_’in her church, her uncle did not control her day-to-day life, he did not engage in “active
to prevent her from reporting the abuse, and, prior to reporting the abuse to law
ment officials, victim's church congregation attempted to resolve the matter privately).
See, e.g, NEV. REV. STAT. § 171.095(1) (Supp. 1987) (“If a felony . . . is committed in a
panner [a complaint must be] filed {within three or four years] after the discovery of the
<)
eg, Kan. Crim. CODE ANN. § 21-3106(4)(c) (Vernon Supp. 1986) (*"The period
hich a prosecution must be commenced shall not include any period in which . . . the
crime is concealed . . . ."). Georgia's concealment statute provides that the period
bich the prosccution must be commenced does not include the period in which the
mmitting the crime or the crime is unknown. GA. CobpE ANN. § 17-3-2 (1982).
Nevada, a crime is committed in a sccret manner “‘when it is committed in a
surreptitious manner that is intended to and does keep all but those committing the
) : that an offense has been committed.” Walstrom v. State, 752 P.2d 225, 228 (Nev.
58. Id. at 355-56. . i In addition to tolling statutes of limitation under the secret manner statute, Nevada has a
59. The victim also sought assistance from friends and professionals. She eventually di tatute tolling the limitation period in cases of child sexual abuse. The statute provides
the abuse to her natural father and stepmother, who immediately reported it to law enforce ) BBkl charges may be filed at any time until the victim of the sexual abuse is 18 years old
authoritics. The report was filed 26 days after the statute of limitation had expired. .ld. at im did not report the offense to any person who had a duty to report, and 10 other
60. The defendants in Danielski were charged with criminal sexual misconduct in lhe‘ ) s made to a law enforcement or protective service agency. NEV. REV. STAT.
degree. Id. at 353. In Minnesota, criminal sexual misconduct in the first degree occurs'wh . ) (Supp. 1987).
adult feloniously and unlawfully engages in sexual penetration with a minor and the m.mf)rh P.2d 225 (Nev. 1988).
least 13 but less than 16 years old, the defendant is at lcast 48 months older than the victy at 228.

54. See supra note 33. ] .
55. See generally 21 AM. JUR. 2D Criminal Law §§ 154-57 (1965). “[T]here arc crimes w.
.. Generally, in crimes of this nature, the statute does not begit

are continuous in character . .
put from the occurrence of the most recent

run from the oceurrence of the initial act ..
Id. § 157.

$6. Pendergast v. United States, 317 US. 412, 418 (1943); United States v. Irvine, 98
450, 452 (1879).

57. 348 N.W.2d 352 (Minn. Ct. App. 1984).
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OLUTIONS TO STATUTE OF LIMITATION
ROBLEMS IN CRIMINAL CHILD SEXUAL
USE CASES

defendant’s wife revealed the abuse to law enforcement officials aft
she discovered pornographic slides of her husband committing fewd
acts with a minor.®” The court concluded that because the defendant
committed the crime in a secret manner, the statute of limitation was
tolled until the discovery of the offense.®®

In Kansas and Georgia, courts have relied on the concealment stat<3
ute to toll statutes of limitation in embezzlement or theft cases. The g
same courts, however, have refused to extend the concealment statu
to criminal cases alleging child sexual abuse.®® In State v. Bentley™g3
the Kansas Supreme Court held that “[c]rimes against persons, b
their very nature, cannot be concealed,””' and declined to “equate 8
threat made to a child victim with concealment . . . .””* Similarly, ig
Sears v. State,”® the Georgia Court of Appeals refused to toll the stat
ute in a criminal case of child sexual abuse. The Court held that
where the victim knew that an offense had been committed, the vi
tim’s knowledge was imputed to the state. The court reasoned that i ]
the state is aware of the offense, then the crime has not been concealed,
and the statute of limitation cannot be tolled.”

‘ 6ugh state legislatures continue to revise the statutes of limita-
n.for child sexual abuse,”® the current laws are inadequate to pro-
ictims. Courts and legislatures must act to ensure that offenders
escape prosecution by cocrcing their victims into silence. The
ng section evaluates various mechanisms for effecting the neces-

nange.

lative Solutions
inating or Increasing Statutes of Limitation

egislatures could greatly increase—or even eliminate—the
pal statutes of limitation for child sexual abuse, and thereby
 that prosecution of offenders would not be time-barred. This
Boproach would permit the state to delay pursuing criminal charges
) F"“‘““'Tn ' an alleged offender for an indefinite period of time or until the
ftim was no longer legally a minor. Greatly increasing or eliminat-
tatute of limitation effectively ameliorates the harsh effects of
of limitation.

are, however, several drawbacks to this approach. The prob-
time-barred prosecutions is not related to the length of the stat-
of limitation per se. Instead, the problem arises when child
slare unable to report because they are too young to know how
i’ to report, because they are too traumatized to report the
‘or because they are prevented from reporting the crime within
rt‘utory period. Greatly increasing or eliminating the limitation
, may unnecessarily extend the reporting period for all child
abuse cases, including cases where the offender has not pre-
ed the victim from reporting the abuse.

hi approach also neglects the important judicial interests served
fatutes of limitation. Statutes of limitation are designed to “pro-
‘:iustice by preventing surprises through the revival of claims that
"been allowed to slumber until evidence has been lost, memories

67. The pictures at issue had been taken at least eight years before their discovery.
defendant concealed the film in a locked footlocker inside his private vehicle. Id. at 226.
68. Id. at 229. The Nevada court rejected the assertion of the Kansas Supreme Court that, by?
their very nature, crimes against persons cannot be concealed. The Nevada court stated that the
Kansas courts’ interpretation of the statute was overbroad and failed to take into account the
special vulnerability of children. Id. at 228.
69. The Kansas statute states that the statute of limitation does not include any period in
which a crime has been concealed. KAN, CriM, Proc. Copi: ANN. § 21-3106(4)(c) (Vernon
Supp. 1986). To constitute concealment under Kansas law, the defendant's acts must be
calculated or designed to prevent discovery of the crime. State v. Bentley, 239 Kan. 334, 721
P.2d 227, 229 (1986). :
70. 239 Kan. 334, 721 P.2d 227 (1986).

71. 721 P.2d at 230.

72. Id. The court cautioned that the “practical effect of construing a threat to a sexuall
abused child as concealment would be to extend the statute of limitations . . . in nearly evel
[child sexual abusc] case.”™ It also noted that because statutes of limitation arc measures of public
policy, revising them is a task which should be left to the legistature. 1d.

73. 182 Ga. App. 480, 356 S.E.2d 72 (1987).

74. 356 SE2d at 74. But see Bentley, 721 P.2d at 231 (Herd, 1. dissenting) (A ninc-year-old
victim does not ‘necessarily know® that the acts of a trusted uncle constitute a crime.™).

n 1989, the Washington Legistature enacted a statute tolling the limitation period in all
cases of child sexual abuse until the victim reaches the age of 18. 1989 Wash. Laws
“In 1987, the Massachusctts Legislature extended from six years o ten the criminal
limitation for sexual offenses committed upon a child under 14 years of age. The
period does not begin to run until the victim reaches age 16 or until the offense is
d to law enforcement officials, whichever occurs first. Mass. ANN. Laws ch, 277, § 63
Co-op. Supp. 1988); sce also Note, The Discovery Rule, supra note 11, at 959-60.
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not necessarily prejudice a criminal defendant, prosecutors

have faded, and witnesses have disappeared.”’® Statutes of limita € o€ & ¢
permltted to pursue cnmmal charges agamst sex offenders

provide predictability for both the defendant and the prosecution b
prescribing the time period beyond which “there is an irrebuttable pr
sumption that a defendant’s right to a fair trial would be
prejudiced.””” Finally, it is argued that statutes of limitation provide:
defendants with repose, by limiting defendants’ exposure to cnmmal
prosecution to a fixed period of time.”® For all these reasons, exten—
sions of statutes of limitation should be closely tailored to address spe-
cific needs. Thus, eliminating or greatly increasing the limitation s :
period for all sexual offenses involving a minor is not the best solutlon ’ % Judicial Solutions
to the problem of time-barred prosecutions. s

latures previously have enacted measures to permit tolling the
te of limitation in other circumstances.®? They also should pass
tion tolling the limitation period in cases of criminal child sexual

2. Statutes Tolling The Limitation Period

A statute permitting courts to toll the limitation period in crimin
cases of child sexual abuse could ameliorate the harsh effects of stat
utes of limitation. Applying a tolling statute to child sexual abusca Continuing Crime Doctrine
cases also is consistent with state laws criminalizing child sexualg L
abuse, with public policy reasons for tolling civil statutes of limitation
in child sexual abuse cases, and with existing state tolling provisionsg

Many states have already enacted appropriate tolling statutes. Slx _
teen stales have enacted statutes specifically permitting courts to toll
statutes of limitation in criminal cases of child sexual abuse
Although the statutes vary their requirements for tolling, each state
provision reflects an awareness that criminal statutes of limitation
must accommodate child v1ctxms who are less able than adults to dls~
close incidents of sexual abuse.®® v

Legislatures (and courts) remain willing to toll the limitation periodg 1
for a variety of offenses, despite evidentiary concerns and defendants'§
claims of prejudice.®! Because courts recognize that the passage of

g several benefits. Adoption of the doctrine would require no
in state law. This approach therefore would permlt courts to

et ent approach also grants courts broad discretion in determmmg
: ,u ether an abuser’s conduct falls within the scope of the exception. It
permits courts to focus on the very factor which prevented the

ach would be a limited solution. The Supreme Court has stated
, criminal offense should not be construed as a continuing crime

76. Railroad Telegraphers v. Railway Express Agency, 321 U.S. 342, 348-49 (1944); acconig$ either the explicit language of the statute compels such a con-

United States v. Kubrick, 444 U.S. 111, 117 (1979); Tyson v. Tyson, 107 Wash. 2d 72, 75~
727 P.2d 226, 228 (1986). ’
77. United States v. Marion, 404 U.S. 307, 322 (1971). i

78. See, e.g., HAW. REV. STAT. § 701-108 (1985) (Commentary) (“Even a person who b
committed a penal act is entitled, after the passage of some time, to conduct his affairs on the&8
assumption that they will not be disrupted by a prosecution.”™). Despite this position, howevel o
many states impose no limitation period for murder nor for a variety of other crimes. See sup {
notes 39—40 and accompanying text. H

79. See supra note 15.

80. See supra note 33.

81. For example, in State v. Ansell, 36 Wash. App. 492, 675 P.2d 614 (1984), the Washingto :
Court of Appeals held that the defendant’s absence from the state justified tolling the statute off
limitation, although law enforcement officials were continually aware of his residence outside th ;
state. The defendant argued that rape chargcs against him should be dismissed. Rdymg

od States v. Marion, 404 U.S. 307 (1971), the Court held that the possibilities that memories
ann. witnesses would become inaccessible, and evidence would be lost were not in
es enough to demonstrate prejudice, or to justify dismissal of the indictment. Ansell, 36
”“App. at 498-99, 675 P.2d at 618-19. Similarly, Washington courts have permitted civil
ﬁto proceed years after the statute of limitation had expired. See eg.. Ruth v. Dight, 75
2d 660, 667-68, 453 P.2d 631, 636 (1969). But see Tyson v. Tyson, 107 Wash. 2d 72,
4 727 P.2d 226, 229 (1986) (statute of limitation not tolled where there was no independent
to verify the victim's allegations of multiple sexual assaults committed against her by
)

See supra notes 3940 & 46-48 and accompanying text.

supra notes 33-34 and accompanying text.
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as a continuing crime.®* Minnesota’s criminal sexual misconduct sta
ute, for example, requires that the defendant occupy a position
authority over the victim and that the defendant use that authority t
coerce the victim to submit to the abuse.?® Thus, the defendant’s consg
duct in State v. Danielski*® was uniquely suited to fall within the con
tinuing crime exception. Other states’ child sexual abuse laws do no

dovetail so neatly with the continuing crime cxception. In Washingz}
ton, for example, only criminal sexual misconduct requires as an el
ment of the offense that a significant and supervisory relationship b
abused.’” Far more serious crimes, such as incest, do not explicitl :
require that the offender abuse a position of authority to engage in th
sexual contacts.®® THus, the concealment doctrine would be but a parsg
tial solution to the statute of limitation problem.

a0TC 2992
HCC t manner. ’ Qn the other hand, Bentley and Sears held
B eats to prevent victims from reporting the offense did not con-

hat victim’s knowledge was imputed to the state.”® Accordingl

e a state could adopt a secret manner or concealment statute,gtgé
ug: would have to resolve the conflicts demonstrated by the
et manner ;‘md concealment statutes also are inefficient solutions
te 9f limitation problems in criminal cases of child sexual
, despite the flexibility and broad discretion they give the courts

tutes do not encompass the child sexual abuse cases where tl;é
r does not actively coerce the victim but the child is too young or
benied to report the crime within the statutory period. The stat-
50 would unduly burden the courts by setting a standard that

2. Secret Manner and Concealment Statutes

State legislatures could enact secret manner or concealment statutd A
to permit courts, in their discretion, to toll the limitation period 188 : CALL FOR LEGISLATIVE ACTION
certain cases of child sexual abuse. Enacting a secret manner stat
has several benefits. First, this approach preserves judicial flexibili
by permitting courts 1o decide case by case when the facts warr
tolling the statute of limitation. Second, the sccret manner and co
cealment statutes appear to address the very element of the crin
(secrecy and concealment) that prevents reporting and prosecu ing
within the statutory period. Legislatures, however, would have g
resolve critical issues before implementing a secret manner or conc
ment statute. For example, they would have to decide whether,
limit the statute to cases of child sexual abuse or to extend it to othed
concealed crimes. They would also have to carefully define what ¢0
stitutes concealment. :
The Walstrom,®® Bentley,”® and Sears®' cases illustrate that st
statutes can be ambiguous, depending upon whether concealmen
narrowly or broadly construed. The Walstrom court, for exampH

held that a sexual offense committed with a minor could be commithes

28] la.ture.s should enact statutes permitting courts to toll stat-
f im .tatlon in criminal cases until the victim reaches eighteen, if
lm is under seventeen at the time of the offense. This statx,lte
e '1t .the state to delay pursuing criminal charges in cases
he victim was too young to report the abuse, and legally still
parental ‘authority. Not tolling in cases where the victim is sev-
<. the time of the offense is appropriate because even with a

tatute of limitation the victim would reach majority before
for filing charges expired.

system. It d.oes not automatically make a child victim
to confront his or her experience as a sex abuse victim.

or after. 'Nevert.heles‘s, the age of majority provides legisla-
courts with a bright line test for determining when the limi-

84. Toussie v. United States, 397 U.S. 112, 115 (1970).

85 MINN. STAT. ANN. § 609.342(1)(b) (West Supp. 1989).

86. 348 N.W.2d 352 (Minn. Ct. App. 1984); see supra notes 57— 60 and accompanying

87. See supra notc 34.

88. Amending states’ criminal laws to include “‘abuse of authority” as an element of
crime is not an appropriate solution. This would only increase the state’s burden of p

727'52 P.2d at 228; sce supra notes 65-68 and accompanying text.
’ P.2d at 230; Sears, 356 S.E.2d at 74; sec supra notes 70-74 and ac-

‘motes 70-74 and accompanying text.

gy and Sears holdings and analyses should be rejected because they do not

vulncral?ility of children. The courts’ dccisions fail to consider fully the

cime s o appropriate solution, sexually abusive .household' and the reasons why sexual crimes against a child
. ) ous abuse, easily may be concealed. Further, the courts erroneously impu(c‘

89. 752 P.2d 225 (Nev. 1988). "
00, 239 Kan, 334, 721 P.2d 227 (1986). . ?;.: matu‘my and wisdom of adults, although in some instances victims may
91 182 G App. 480, 356 S.E.2d 72 (1987). 8 that a crime has occurred.
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Qilin gt;tatl.lte‘s. This would permit courts to toll the statutory period

i the victim reaches the age of majority, or until the abuse is
rted to law enforcement authorities.

,ta§efleglslatures must act to protect child victims and to break the

e of abuse. If the legislatures fail to act, child victims of sexual

will continue to suffer, neglected by a system unable to help
o and unable to prosecute their abusers.

defendants’ rights are being compromised.’® Also, it spares courts an
prosecutors the administrative overload which could result from a t

requiring a case by case determination of when a victim could hav
reported the abuse. Legislatures should therefore amend existing toll=3

ing statutes®’ to read:

... And further provided, That if the victim of a crime set forth in
[statute(s) defining applicable offense(s)] is under the age of seventeen a
the time the offense is committed, the period of limitation does not begin
to run until the victim reaches the age of majority or until the offense is #
reported to a law enforcement agency, whichever occurs first.”® i

Jessica E. Mindlin

Until a state’s legislature amends or enacts a tolling statute, stat
courts could extend existing secret manner or concealment statutes
toll the limitation period if a defendant engages in coercive behavior;
prevent the victim from reporting the abuse.”> When a perpetrator 0t
child sexual abuse engages in coercion or threatens the victim in ordef§

to conceal the acts of abuse, courts should hold such conduct to be]

continuing crime.'”

V. CONCLUSION

Many victims of child sexual abuse are too young or too frighten
to disclose their abuse while they are under the control or authority 0%
the person who abused them. Unless state legislatures and the cour
remedy the problem of time-barred prosecutions, offenders will col
tinue to escape prosecution because the criminal statutes of limitationd
have expired.

There are several possible approaches to the statute of limitation}
problem, some of which have been successfully adopted in other st
The best solution is for statc legislatures to extend the scope of existi

96. See supra notes 76-77 and accompanying text.

97. Every state already has a statute tolling the limitation period during the time a defend
is absent from the state. See slate statutes of limitation referenced in SHEPARD'S La
REFERENCE MANUAL, supra note 39 at 479-487.

98. The proposed statute closely parallels the tolling provisions in Florida, Massachusetts
Washington. See FLA. STAT. ANN. § 775.15(7) (West Supp. 1988); Mass. ANN. Laws ¢l
§ 63 (Law. Co-op. Supp. 1988); 1989 Wash. Laws 1577 § 3.

99.  Another useful approach would be to follow California’s lead in criminalizing the con
of a person who “attempts to prevent or dissuade another person who has been the victim of
crime [from] . . . [mJaking any report of such victimization to any peace officer or [state or ¢
law enforcement officer].” CAL. PENAL CobE § 136.1(b)(1) (West Supp. 1988). Then, even i
limitation period for the sexual offense had expired, offenders could be prosecuted for preventi
the report of the crime. 8

100. Criminal acts such as indecent liberties, rape, and child molestation probably would
fall within the scope of the continuing crime exception because abuse of authority is not usuallf}

e
>
i

b

defined element of any of these offenses. 8
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February 1, 1994

Legislative Information
Jor the Kansas Legislature

House Judiciary Committee
FROM: Ron Smith, KBA General Counsel
SUBJ: HB 2690; Statutes of Limitation

POSITION
KBA did support the increase in

statutes of limitation for sex crimes
against children from two to five
years. However, to extend that
concept beyond five years to an
indeterminate period of time based
on a “discovery rule” is imprudent
and will not result in quality prose-
cutions.

BACKGROUND:
Federal law generally has five

year statutes of limitation while
most state crimes have a two year
statute of limitation. Certain sex
crimes against children in Kansas
carry the longer limitation. KBA
supported this policy.

This lengthened statute was cre-
ated in prat because of better evi-
dence recovery techniques, such as
DNA fingerprinting.

However, we have not supported
general broad-based lengthening of
statutes of limitation without hav-
ing some singular purpose in mind.

Current five year statutes of limi-
tation on certain sex crimes involv-
ing children raises many procedu-

ral problems for prosecutors,
defense counsel and judges.
Lengthening that time even further
we do not believe enhances the
criminal justice system.

Sex crime charges involving chil-
dren are difficult to prove as it is.
In the actions contemplated in HB
2690, physical evidence is usually
nonexistent and often it is the word
of one person against another.
The accuser has usually “discov-
ered” the crime because they've
repressed it for years. When policy
allows prosecutions to prosecute
based on facts of a crime that are
ten or fifteen years old, then it
makes prosecution more difficult
and the defense more expensive.

In many instances, the defense of
these crimes will fall on the state
through its indigent defense fund.

Most of the time a crime is
cleared with an arrest by law
enforcement officers well within
the five year statute of limitation.

This legislative analysis is provided in a
 format easily inserted into bill books. We

hope you find this convenient.




Further, if the facts of the crime or
a series of ongoing crimes is hid-
den from authorities because of the
actions of the defendant, the
statute of limitation already stops
running. (See page 2, line 3).

The proposed amendment is
designed to allow the emerging
issue of remembering repressed
crime. Such prosecutions are
examples of a judicial system being
wholly dependent on expert wit-
nesses. Without experts to guide the
person into remembering their
repressed childhood incidences,
such prosecutions fail. These pro-
cutions are wholly dependent on
the experts.

The legal profession is ofen criti-
cized because of our dependence
on expert witnesses to present the
major viewpoints in litigaiton. The
concept of an insanity defense is
under continuing attack by mem-
bers of this House. Those cases
become battles of experts. This
legislation is heavily dependent on
experts. It would appear that the
more one gets away from fact wit-
nesses and into the realm of opin-
jon testimony, the more skeptical
the public becomes.

Further, by extending the statute
of limitations possibly a decade or
more creates satellite issues in
these criminal cases. A major issue
in every such case will be whether
the child “discovered or reasonably
should have discovered” the exis-
tence of the crime and when that
happened.

The purpose of a statute of limi-
tation is to give some finality to
crimes and their prosecutions.
While it would be possible to cre-

2

ate a statute of limitation for all
crimes, that is unlimited like the
murder statute, it would not be
practical.
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