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Date

MINUTES OF THE HOUSE COMMITTEEON JUDICIARY.

The meeting was called to order by Chairperson Michael O’Neal at 3:30 p.m. on February 2, 1994 in Room

313-S of the Capitol.

All members were present except:
Representative Denise Everhart - Excused
Representative Joan Wagnon - Excused

Committee staff present:
Jerry Ann Donaldson, Legislative Research Department
Jill Wolters, Revisor of Statutes
Cindy Wulfkuhle, Committee Secretary

Conferees appearing before the committee:
Kathryn Farris, Representative Tom Bradley’s Intern
Kyle Smith, Kansas Bureau of Investigation
Wint Winter, Lawrence
Carla Stovall
Representative Russell Mills
Tim Chambers, Reno County Attorney
Lisa Moots, Kansas Sentencing Commission
Gary Stotts, Secretary of Department of Corrections
Carla Dugger, American Civil Liberties Union

Others attending: See attached list

Hearings on HB 2788 - “Three Strikes You’re Out” Legislation, were opened.

Kathryn Farris spoke on behalf of Representative Tom Bradley, who is the main sponsor of the proposed bill.
She stated that this legislation does not lessen the current options of punishment for first and second felonies.

The purpose of this bill is to put away 6% of criminals who commit 70% of the crime. Representative Bradley
favors amending the bill to include all severity level three felonies, (see attachment 1).

Kyle Smith, Kansas Bureau of Investigation, appeared before the Committee on behalf of Attorney General
Bob Stephan. Studies show that3.8% of criminals commit 55.5% of the crimes. This indicates that there are
amoral people who cannot function within the laws of society and care nothing about the lives and rights of
others. Those who repeatedly commit serious crimes have demonstrated their inability to live in society and
for these the sentence should be life imprisonment. The purpose of this bill was to improve public safety by
placing the most dangerous criminals in prison and would reduce the number of serious repeat offenders. This
bill won’t solve all the problems, but it would make a difference. The criminals should be afraid of this
proposed bill, would have a deterrent effect. Mr. Smith suggested two amendments. The first would expand
the bill to include severity level three offenses. The second amendment would be drafted aftera Washington
statute that clarifies that the governor’s power to pardon and/or commute a sentence would be not affected by
the “Three Strikes You’re Out” statute, so that there would be a mechanism to release elderly or feeble
criminals who no longer pose a threat to society, (see attachment2)

Chairman O’Neal questioned if the second proposed amendment would have any impacton the Department of
Corrections power to make recommendations of a similar nature. Mr. Smith replied that this could be
included. The Chairman commented that currently DOC has the ability to make suggestions as to which
individuals need to be released because of health reasons or age. Mr. Smith stated that if the Committee
considers adding in DOC it should be very specific and possibly limit the offenders to only those over 60
years of age. Chairman O’ Neal questioned if the first proposed amendment would include all severity level
three crimes. Mr. Smith responded that it would be only six additional crimes.

Wint Winter, Lawrence, appeared before the Committee as a proponent of the bill. He stated that three strikes
are too many for some violent crimes such as murder and that these type of crimes should only be one strike,
and for crimes such as rape two strikes should be all that’s required. While there are some criminals that help
themselves to rehabilitate, there are also some for whom there is no cure.

Unless specifically noted, the individual remarks recorded herein have not been franscribed
verbatim. Individual remarks as reported herein have not been submitted to the individuals 1
appearing before the commitiee for editing or corrections.
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Chairman O’ Neal stated that when Mr. Winter served in the Senate he not only Chaired Senate Judiciary but
also served on Ways & Means. He questioned that because of the aging prison population should there be a
safety net, with the Governor and Department of Corrections, to make sure that the State would not have to
pay a large sum of money to keep them locked up forever. Mr. Winter replied that this is a legitimate concern.
DOC’s impact statements are relatively small, however, the cost of not implementing this proposed bill is
relatively high itself. This simply takes the Sentencing Guidelines to the next level of making the criminals
accountable for their actions.

Representative Smith questioned if Mr. Winter thought that in the event of a capital crime serving a lifetime
imprisonment without a chance for parole would be a better substitute than the death penalty. Mr. Winter
responded that because of the cost of the death penalty, spending a lifetime in prison is an effective deterrent.
If the Legislature decides to enact the death penalty the “Three Strikes” sentence would be an alternative
penalty.

Representative Heinemann stated that the bill reads that one must be convicted on two separate occasions. On
the second conviction the court should inform the defendant that he has already received two strikes and what
would happen to him on the third time.

Carla Stovall appeared before the Committee in support of the proposed bill. She stated that Sentencing
Guidelines have not changed the sentencing system. The revolving door of allowing felons to be released to
re-offend still continues. This bill would put an end to that after the third conviction. She suggested an
amendment that would make it apply to the second convictions for sexually violent crimes and crimes where
death resulted, (see attachment3).

Chairman O’ Neal questioned what her reaction was on the issue of having offenders of age 30-40 years enter
prison and then many years later having to pay for health care for the offenders to keep them in prison for the
rest of their lives. What impact would prison health care have on the State’s budget? Ms. Stovall responded
that either DOC would pay for the health care on the inside or SRS would pay for health care on the outside.
However, where and who is going to pay for it can’t be the primary concern.

Representative Russell Mills appeared before the Committee as a proponent of the bill. He stated that this bill
was a step in the right direction but proposed an amendment that would include all felony sex offenses, all
felonies and all drug offenses. The message needs to be sent thatif a person commits a crime, they will be
dealt with in a harsh manner, (see attachment4).

Tim Chambers, Reno County Attorney, appeared before the Committee as a proponent of the bill. He stated
that he has several concerns with the bill. The first that Section C (2) needs to be made clearer that the three
strikes are a combination of any of the crimes listed. The second concern was that if a persons out on bail and
awaiting trial for a violent crime or felony and commits another crime would that be considered two strikes or
just one. The last would be to lower the severity level to include sexual predators. A person doesn’t have to
have a violent criminal past to be a violent person, (see attachment5).

Representative Rock stated that he felt this bill should be addressing the number of offenses that a person
commits and not the number of convictions.

Lisa Moots, Kansas Sentencing Commission, appeared before the Committee and stated that the Sentencing
Commission could not, at this time, provide the Committee with the suggested impact of the bill. She
suggested that the Committee consider adding the following crimes to the bill: kidnapping, sexually violent
and sexually motivated crimes. She also stated that there is a lot of plea-bargaining to avoid the suggested
sentence and she felt that the plea-bargaining should not be allowed in the “Three Strikes Y ou’re Out” bill.
She would like to see an amendment that would clarify the meaning of the language in Subsection C (2) “has
been convicted on at least two separate occasions”, (see attachment6).

Gary Stotts, Secretary of Department of Corrections, appeared before the Committee and stated that as of the
date that this bill was drafted, there were 288 admissions for the calendar year ‘93 that were designated
felonies. Out of those there were 24 that had two plus convictions that would probably be affected by this bill.
However, this number does not distinguish between person and non-person crimes. Within the next week the
DOC should have a criminal history database of 8,000 to 12,000.

Chairman O’ Neal stated that the way this bill was drafted an individual could start on July 1, 1994 with two
strikes against them. It’s not your next three...it’s any three. Kyle Smith, Kansas Bureau of Investigation,
commented that the crime would need to be committed on or after July 1, 1994.
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Carla Dugger, American Civil Liberties Union, did not appear before the Committee but requested that her
testimony be included into the minutes, (see attachment 7).

Hearings on HB 2788 were closed.

The Committee meeting adjourned at 5:30. The next meetingis scheduled for February 3, 1994.
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CAREER AND HABITUAL VIOLENT OFFENDERS ACT
TESTIMONY 2/2/94
REPRESENTATIVE TOM BRADLEY
INTERN KATHRYN FARRIS

The first role of government is the protection of its citizens. This
protection includes safety on one’s own street. Kansas citizens have a
right to be protected from career and habitual, violent offenders. Crime is

the primary concern of the people in the 52nd District. They feel

threatened in their very homes.

This legislation does not lessen the current options of punishments for

first and second felonies. It is intended to draw a line in the sand saying

encugh is enough. The purpose is

(g

o get tough on the 6% of the criminal
element who commit 70% of the crime. I[f a person has raped, kidnapped,
or molested three times, then we have no more patience--he is
permanently removed from society. We must put away the habitual

predators who live in our communities.

This is a non-partisan issue. Republican Senator Dole and Democrat

Representative Glickman both support this type of federal legisiation.. It

(A9

is often referred tc as “Three Strikes and You're Out;” or as Bob Dole says,

“Three Strikes and You're In--IN FOR LIFE.”

House Judiciary
Attachment 1
2-2-94



You will hear from others that recommend category level three felonies be
included in this legislation. We consider including level three felonies a

friendly amendment.

Will this by itself solve the crime problem? The answer is NO. it is only
a part of the solution. The Career and Habitual Violent Offenders Act
needs to be included as part of an overall crime package. We need to pass

other legislation such as treating violent juveniles as adults and not

allowing juveniles under eighteen the unsupervised use of handguns.

In addition, we must look at prevention as well as punishment. We are
losing the sense of family in today’s environment of crime and drugs.
Over 30% of all births today in Shawnee County are out-of-wedlock.
Welfare reform will be addressed later this year by the Appropriations

Committee.

We ask the committee to please vote to consider this bill.



FELONY Craues

SORTED BY SEVERNY LEVEL
Statuts Description FM  Cass PN Level
Nondrug Grid Crimes
213401 Murder in the first degree F A P Offgrid
K 213801 Treason F A P Ottgrid
213401 Attempted murder in the first degree (21-3301) F . p 1
(21-3402(a) Murder in the second degree (riertional) F B P 1
£21.3421 Aggravated kidnapping F A P 1
213801 Treason; Attempted (21-3301) F A P 1
213401 Conspiracy to murder in the first degres (21-3302) F - P 2
~3402(b) Murder in the second degree (ecklers) F B P 2
3801 Treason; Conspiracy (21-3302) F A P 2
{21-3502(a)(1) Rape; sexual intercourse with a person who does not consent; overcome by force, fear, etc, F B P 2
(21-3502(a)(2) Rape; sexual intercourse with & chlid <14 yoa F . P 2
3506(a)(1) Aggravated criminai sodomy; sodomy v:ith a child <14 yoa F P 2
<3506(a)(2) Aggravated criminal sodomy; caueing u chi'd <14 yoa to engage In sodomy with a person o animal  F . P 2
74214506(:-)(3) Aggravated criminal sodomy; sodamy with person who does not consent; overcome by force, etc, F P 2
213401 Solicitation to murder In the first degree (21-3303) F . P 3
213403 Voluntary mansiaughter F c P 3
213415 Aggravated battery on LEO - intentional, great bodily harm (see 21.3414a1A) F B P 3
|21:3420 Kidnapping F B P 3
21347 Aggravated robbery F B P 3
1318 Aggravated arson; substantial risk of bodily harm F B P 3
21-3801 Treason; Solicitation (21-3303) F A P 3
{21-3504(a)(1) Aggravated indecent liberties w/child; >14 yoa, but <16 yoa; sexual intercourse F . P 3
13504(a)(3)  Indecent liberties wichiid; <14 yoa; lewd fondiing or touching F . P 3
-3505(a)(2) Criminal sodomy; sodomy with a child >14 yoa, but <16 yos F - P 3
Y21-3505(a)(3) Criminal sodomy; causing child >14 yoa, bir <16 yoa to engage in sodomy with & person or animal  F P 3
213414(s)(1)(A)  Aggravated battery - intentional, great bodlly harm F c P 4
21.3504(a)(2) Indecent Iiberties wichild; 214 yoa, but <16 yoa; lewd fondling o touching F P
New Section Aggravated abandonment of a child; invoives child <16 yoa resulting in great bodily harm F E P 5
213404 Involuntary manstaughter F D P 5
21-3426 Robbery F c P 5
~7 21-3518 Aggravated sexual battery; intentional touching, without consent, who is >16 yoa; force, fear, ete. F o] P S
- 213609 Abuse of a child: lnvoives child <18 yoa; intentional torture, cruelly beating, etc. F C P 5
213Ne Aggravated burgiary F c P 5
213718 Arson; demage resuiting in loss of > $50,000 F c N 5
21-4219(¢c) Criminai discharge of a firearm at occupled dwelling or vehicle resulting in bodily harm F c P 5
21-3414(8)(2)(A) Aggravated battery - reckless, great bodily harm F c P 5
K21-3563(a)(1) Indecent liberties w/child; chiid >14 yoa, but <16 yoa; lewd fondling or touching F . P 5
7(21(&503(3)(2) Indecent liberties wichild; child »14 yoa, but <16 yoa; saliching to engage in lewd fondling, ete. F . P 5
~21-3516(3)(1) Sexual exploitation of a child; employing, ete. child <16 yoa to engage in sexually explicit conduct F D P 5
N21.3516(8)(2) Sexual exploitation of a child; possessing visual medium of child <16 yoa engaging in such conduct F 0 P 5
~21-3516(8)(3) Sexual exploitation of a child; guardian permitting child <16 yoa to engage in such conduct F 0 P §
Moam 6(2)(4) Sexual exploitation of a chiid; promoting performance of child <16 Yoa to engage in such conduct F 0 P 5
21:3603(2)(2)(A)  Aggravated Incest; Otherwise lawtul sexus! intercourse or sodomy with relative >16 yoa, but <18 yos F . P 5
17-1283 Securitles; Unlawful offers, sale, purchase (Penalties provided In 17-1267) F D N 6
21341 Aggravated assault on law enforcement officer . F c P 6
21-3415 Aggravated battery on LEQ - Intentional, bodity harm or physical contact (see 21-3414a1B/C) F B P 6
\21.3511(a) Aggravated indecent solicitation of a child; <14 yoa to commit or submit to uniawful sexual act F D P 6
218511 () Aggravated indecent salicitation of a child; <14 yoa, Inviting, etc. to enter secluded place F D P 6
21.3513(b) Prostitution; Promoting prostitution when prostitute I8 <16 yoa F D P 6
213718 Arson; damage resuiting in loss of > $25,000, < $50,000 F c N 6
213719 Aggravated arson; no substantial risk of bodily harm F B P 6
Kansas Sentencing Guidelines
Desk Reference Manuai
Appendix A2, Page 1

K
N




Statute
219742(d)
21:3810(b)
213826
213829
213833
214215
65-3441(c)

9-2004
171254
17.1255
17-1264
16-3519
213410
21:3422a(b)
213428
213513(p)
213701
213704
213707
213715(a)
23715(0)
214918
214720
213726
214728
213734
213742(c)
213755(c)
213802
213805(b)
213901
213904
213505
214219(b)
214401
252409
252417
25-2418
400247
501013
2134130)(2)
21:3414(a)(1)(8)
213414(a)(1)(C)
21-3510(a)(1)

:Qm -3510(a)(2)
213603 (a)(1)
21-3603(a)(2)(B)
213612(a)(5)
2-4110)(2)
21-4111(b)(3)
214111 (b)(4)

21.3604
21310
a3m
213731
21-3807(b)

FELONY CRIMES
SORTED BY SEVERNY LEVEL

Description

Throwing objects from bridge or overpass; resutting in injury to a passenger of vehicle
Aggravated escape from custody; escape is faciiitated by the use of violence or threat of violence
Teaffic In contraband in a correctional institution

Aggravated interference with conduct of public business

Aggravated intimidation of a witness or victim

Obtaining a prescription only drug by fraudulent means for resale

Hazardous Wastes: Knowingly violates uniawtul tets Included in paragraphs 1-11, subsection (a)

Banking; Swear Falsely; Perjury in a felony trial

Securities; Uniawtul acts (Penaities provided in 17.1267)

Securities; Uniawful sale of unregistered securities (Penaities provided In 17.1267)
Securities; Flling false or misieading statements (Penalties provided in 17.1267
Counties; Water Districts; fraudulent claims of $25,000 of more

Aggravated assauit

Aggravated interference with parentai custody

Blackmail

Prostitution; Promoting prostitution when prostitute is 216 yoa, second or subsequent conviction
Theft; loss of > $25,000

Thett of services; loss of > $25,000

Giving a worthless check; loss of » $25,000

Burglary; building used as a dwelling

Burglary; building not used as a dwelling

Asson; damage resuiting in loss of < $25,000

Criminal damage to property; damage of property » $25,000

Aggravated tampering with a traffic signal

Criminal use of a financial card; money, services, ete, win 7 day period » $25,000
Impalring a security interest; value of » $25,000

Throwing objects from bridge or overpass; resulting in injury to a pedestrian
Computer crime; loss of > $25,000

Sedition

Perjury; faise statement is made upon the trial of a felony charge

Bribery

Presenting a false claim; » $25,000

Permitting a faise claim; > $25,000

Criminal discharge of a firearm at occupied dwelling or vehicle

Racketeering

Elections; Election bribery

Elections; Bribery of an eiection officlal

Elections; Bribe acceptance by an election official

insurance agent/broker fallure to pay premium to company; foss of >$25,000

Wiiitul violation of loan broker article

Battery against a correctional officer

Aggravated battery - intentional, bodily harm

Aggravated battery - intentionai, physical contact

Indecent solicitation of a child; 14 yoa & <16 yoa to commit or submit to unfawtul sexusl act
Indecent solicitation of a child; >14 yoa & <16 yoa, Inviting, etc. to enter seciuded place
Aggravated incest; Marriage to person <18 yoa, who Is a known relative

Aggravated incest; Lewd fondling and touching described in 21.3503 with relative >16 yoa, but <18 yoa

Contributing to a child's misconduct; causing, encouraging child <18 yoa ta commit a telony
Criminal desecration; same; loss of > $25,000
Criminal desecration; same; ioss of > $25,000
Ciiminal desecration; same; loss of » $25,000

Abandonment of child; invoives child <16 yoa

Forgery
Making a faise writing
Criminal use of explosives
Compounding a felony crime
Kansas Sentencing Guideines
Desk Reterence Manual

Appencitt A2, Page 2
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KaANsAS BUREAU OF INVESTIGATION

DIVISION OF THE OFFICE OF ATTORNEY GENERAL
STATE OF KANSAS
1620 TYLER
TOPEKA, KANSAS 66612

ROBERT B. DAVENPORT (913) 296-8200 ROBERT T. STEPHAN
DIRECTOR ATTORNEY GENERAL
FAX: 296-6781

KYLE G. SMITH, ASSISTANT ATTORNEY GENERAL
KANSAS BUREAU OF INVESTIGATION
BEFORE THE HOUSE JUDICIARY COMMITTEE
IN SUPPORT OF HOUSE BILL 2788
FEBRUARY 2, 1994

Mr. Chairman and Members of the Committee:

On behalf of Attorney General Robert T. Stephan I am very pleased to
be here today to testify in support of HB 2788, commonly known under the
baseball appellation "three strikes and you're out."

It seems almost redundant to discuss the problem that this bill was
designed to address - the small percentage of career criminals who commit
an incredibly disproportionate percentage of the violent crimes that our
society is suffering. The studies that have been done corroborate the
public's conclusions reached by reading our daily headlines and watching
the morning news. In a California study of males born in 1956, 3.8% of
those subjects are responsible for 55.5% of the crimes. An Alcohol,
Tobacco and Firearms study involving a survey of career criminals, showed
that they average 160 crimes per year. A Rand Corporation study found
that 24% of the inmates surveyed admitted committing 135 crimes per year
with 10% claiming to have committed an average of 600 crimes per year.

The bottom 1line is there are amoral people out there who cannot
function within the laws of society and care nothing for the lives and

rights of others. These sociopaths have demonstrated they are unable to

House Judiciary
Attachment 2
2-2-94
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Jearn or change their ways despite the best efforts of social scientists
who try to treat them, and those of us in criminal justice who apply the
lessons and deterrence of prior criminal incarceration.

HB 2788 recognizes these facts and identifies those persons who
through repeated commission of the most serious offenses have clearly
demonstrated their inability to live in society. For such criminals the
sentence is life.

I have attached to this testimony a couple of sections from the Three
Strikes and You're Out Bill passed in the State of Washington. The new
section 2 deals with the findings and intent behind their bill. I was
tempted to plagiarize these statements as my own because I think they cut
to the very heart of the problem. In short, the purpose of such a bill is
to.improve public safety by placing the most dangerous criminals in prison

and reduce the number of serious repeat offenders out committing crimes,

through tougher sentencing. With proper and simplified sentencing

practices that both the victims and criminals can understand, we «can
restore public trust in our criminal justice system by being responsive to
the demands of the people.

In pracfica1 terms, we have the benefit of Jlocking away those
criminals who have been objectively proven to inflict horrendous damage on
society plus the deterrence of certain and severe consequences to persons
with two convictions. This bill can and will make society safer.

On behalf of Attorney General Stephan we would offer two amendments.
My second attachment is a copy of a chart prepared by the Sentencing
Commission which 1lists felony crimes by severity level. The bill as
drafted dincludes offgrid crimes, first and second Tevel felonies and

serious sexual offenses.
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In November when the Attorney General requested the Chair of the
Senate and House to consider a "Three Strikes and You're Out" bill, he
proposed including level three crimes. As you can see by the attachment,
there are very serious violent offenses contained in Tevel three, for
instance, aggravated robbery, kidnapping, aggravated battery on a law
enforcement officer. We propose amending HB 2788 by including these level
three felonies. The last four crimes listed in level three are violations
of 21-3504 and 21-3505 are already included in the bill as drafted.

The second amendment, more 1in the line of a suggestion, is contained
in my first attachment. The State of Washington statute has included new
section 5, which deals with clarification that a governor's power to
pardon and/or commute a sentence is not affected by the Three Strikes and
You're Out statute, so that there is a mechanism to release elder or
enfeebled criminals who no longer pose a threat to society due to their

-age or physical condition. Language along tﬁis ]fne could easily be
amended into K.S.A. 22-3701 dealing with governor's pardons and
commutations.

On behalf of Attorney General Stephan I would like to thank this
committee for addressing these serious issues and considering this bill.

I would be happy to stand for any qhestions.

#139



CJANT ) 1992

. AT RESR A
INITIATIVE MEAGURE NO. 593

PE IT ENACTED BY THE FEOPLE OF THE STATE OF WASHINGTON

MERLEECTION. Gee, L, FINDINGS AND INTENT, (1) The people of the
state of Washingeon £ind and daclare that:

(a) Community protection from persistent offenderg is a priority
for any ¢ivilized Boglety, ,

(b) NWenrly fifty percent of che crinminals convioted in washington
otate have active prior criminal histories.

(¢) Puniabmenta ror crimdnal offenses Bhould be proport‘onatu Lo
both the seriousnses of tha crime and the prieox criminal hi igroxy.

(d) The public¢ has Lhe right and zhe responsibility Lo determine
whan to impose & Life sentence.

(2) By soentencing Lirew-time, mosc serioug offendcers o prison for
lifr without the posaibilicy of parole, the paople inkend to.

{a) Improve public mafecy hy pla“i W the most dan garoas criminals
in prison, :

(b} PRaduce the number of gericiy, rRp9At oﬂﬁenders by tougher
rentaheing, o ,

(G) Set proper ana Fimplified senc ncing practices ithat both the
viabimg and pe“aiscanc offenders can undsrgtand.

(d) Reotore public trust in oup sriminal ‘juatice aysten by directly
invelving the people in the process,

MEW SECTION. Bec. 5. GOVERNOK'S FOWEKS. (1) Nothing in this act
shall ever be interp;ahmd or conmtrved ag (o reduce or eliminnte the
po:m:. of the gavernor t.c.') gram: & pardon or clemanoy to any offender on
an dudividual case-by case busis. However, the people recommend Lhal

any offender aubjcct Lo total copfingment for MLife without the
possibiliey of parole not ha congidarad ror raleage until the offender

nag raachad the age vl al leagt aix;y vaars. nld gnd hag baon dudged to

be'“ﬂ ’ﬂngcr & bhreat to goclatyy ““I'hé4 psopls Turther reCommend that

. @ox offendews be hsld to the utmost'scruciny under this subsection
“regardless of aga,

(2) Nothing in thig section shall aver be intezpnecaa or cengtruad

to granb any ralease for the purpo&e of raducing prison overcrowading.

curbhermor¢, Ehe govarnor shall provide twice yagarly reports on the:

aoPivinias and progress of ocfendara Bubject to toddl confinement for

‘life without the puuaibilicy of parcle who are paleassd through

exccutive actien duwring his or her tenurs, These rapoxrts sha‘l

continue. foz nGL lesp than ten yesrs after the yelease of the ofzender
or upbn k:hcr ,death af the releasad arfendsy,

2



FELONY CRIMES
4 SORTED BY SEVERTY LEVEL
4 Swits Description ) L EpM Claes “Level
Nondrug Grid Crimes
‘ 21-3401 Murder in the first degree F A P Oftgrid
21-3801 * Treason F A P Otfgrid
g 213401 Attempted murder In the first degree (21-3301) F : p 1
3 21-3402(a) Murder In the second degree (intentionaly F B p 1
213421 Agaravated kidnapping F A P 1
‘ T1380% Tranasn, Attempted (21-3301) : F A 2 1
Eg 21-3401 Consplracy to murder In the first degree (21-3302) F . P 2
21-3402() Murder in the second degree (reckless) F B P 2
- 21-3801 " Treason; Consplracy (21-3302) : F A P 2
21-3502(a)(1) Rape; sexual Intercourse with a person who does not consent; overcome by force, fear, etc. F B P 2
)(2) Rape; sexual Intercourse with a child <14 yoa F - P 2
) Aggravated criminal sodomy; sodomy with a chlld <14 yoa F . p 2
)~ Aggravated criminal sodomy; causing a child <14 yoa to engage In sodomy with a person or animal  F . P - -2
Aggravated criminal sodomy; sodomy with person who does not consent; overcome by force, ete.  F - P 2
21-3401 Solleitation to murder In the first degree (21-3303) F . p 3
ﬁ 21-3403 Voluntary mansiaughter Fo c P 3
; 21-3415 Aggravated battery on LEO - intentional, great bodily harm (see 21-3414a1A) ‘F B P 3
21-3420 Kidnapping F B P 3
y 21-3427 Aggravated robbery F B 7 3
ﬂ 213719 Aggravated arson; substantlal risk of bodily harm F B P 3
21-3801 Treason; Solicitatlon (21-3303) : F A F 3
- 21-3504(a)(1) Aggravated Indecert libertles w/child; >14 yos, but <16 yoa; sexual Intercourse F - P 3
ﬁ 21-3504(a)(3) Indecent liberties wichild; <14 yoa; lewd fondling or touching - F - P 3
‘ 21-3505(e)(7) Ciiminal sodomy; sodomy with a chlld >14 yos, but <16 yca F . P 3
21-3505(a}(3} Criminal sodomy; causing child >14 yoa, but <16 yca to engage in sodomy wkh a persoi of animal™™ F~ - P 3
ﬁ 21-3414(a)(1)(A) Aggravated battery'- Intentional, great bodlly harm B F c P 4
E : 21.3504(a)(2)  Indecent libertles wichild; >14 yos, but <16 yoa; lewd fondling or touching F . p 4
New Section. ~ Aggravated abandonment of a chlid; involves child <16 yoa resulting In great bodily harm F E P 5
21-3404 Involuntary manslaughter : F D P 5
21-3426 Robbery F c P 5
21-3518 Aggravated sexual battery; intentional touching, without consent, who is >16 yos; force, fear, ete. F D P 5
21-3609 Abuse of a child; Involves child <18 yoa; Intentional torture, cruelly beating, ete, F c p 5
21-3716 Aggravated burglary F c P 5
2137118 Arson; damage resulting In loss of > $50,000 : F c - M 5
21-4218(c) Criminal discharge of a firearm &t occupled dwelling or vehicle resulting In bodily harm F C P 5
21-3414(a)(2)(A)  Aggravated battery - reckless, great bodity harm F c . P g
21-3503(a)(1) indecent llbertles wichtid; child >14 yoa, but <16 yoa; lewd fondling or touching F - P 5
21-3503(a){2) Indecent liberties w/chlid; child >14 yoa, but <16 yoa; soliclting to engage In lewd fondling, ete. F - ? 5
21-3516(a)(1) Sexual exploltation of a child; employing, etc. child <16 yoa to engage In sexually explicit conduct F D P 5
21-3516(a)(2) Sexual exploitation of a child; possessing visual medlum of child <16 yoa engaging In such conduct F D. P 5
L .. 21-3516(a)(3) Sexual exploltation of a child; guardian permitting child <16 yoa to engage In such conduct F D P 5
SR TSI AR16)E) | Sexuul expiciiation of a cnlie; prometing performence of chilsi <16 yoa 10 augags by such conduet . F D ». 5
21-3603(aj(2){A) Aggravated Incest; Ctherwiss lawful sexual Intercourse or sodomy widi Teiailve »i0 yoa, but <18 yoe F - P 5
17-1253 Securlties; Unlawful offers, sale, purchase (Penafties provided In 17-1267) F D N €
21-3411 Aggravated assault on law enforcement officer F c P €
213415 Aggravated battery on LEO - Intentional, bodity harm or physical contact (see 21-341421B/C) F B P €
21-3511(8) Aggravated indecent sollciation of a child; <14 yoa to commit or submit to unlawful sexual act F D 3 €
21-3511(b) Aggravated Indecert solicitation of a child; <14 yoa, Inviting, etc. to enter secluded place F D ? ¢
21-3513(b) Prostltution: Promoting prostitution when prostitute ls <16 yoa. : F D P £
21-3718 Arzcr; damags rssuliling Inloss of » $25,000, < $50,000 E ¢ SN \
213719 Aggravated arsofi; no substantial risk of bodily harm F Bs P ¢
Kansas Sentencing Guidelines
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TESTIMONY OF CARLA STOVALL
HOUSE JUDICIARY COMMITTEE
FEBRUARY 2, 1994
HOUSE BILL 2788

Thank you for the opportunity to speak in support of House
Bill 2788.

How could such a concept by opposed? I look back upon my
experience as a Parole Board member and think of the large number
of inmates who were in prison numerous times -- often for the same
type of offenses. I was struck by the futility of the sentencing
system and the revolving door. Sentencing guidelines does nothing
to change that -- and I think exacerbates the weakness. Felons
are released to reoffend. And they do.

This bill would put an end to that after the third conviction.
I think it is a positive step and recognition that people in our
state are fed up with the inability of our prison to keep people
locked up so they cannot hurt innocent victims again. I applaud
the sponsors of this bill. However, I urge you to amend it to make
it apply to the second conviction. If you do not feel you can make
it that strong, then please make it apply for the second conviction
of sexually violent crimes. I have prev1ously urged the
legislature to make lst Degree Murderers remain imprisoned without

the possibility of parole or release so this bill would not apply
to then.

I support the suggested amendment of Attorney General Bob
Stephan to including 1level three felonies in categorizing an
individual as a persistent felon.

Studies demonstrate that sexually violent offenders commit
many more crimes than they ever are convicted of. By the time
rapists or child molesters receive their third conviction many
more than three women or children have been severely physically
injured and emotionally scarred for the rest of their lives. Let’s
take this opportunity, while the impetus is here, to say enough is
enough! The second conviction for rape and child molestation will
land you in prison for the rest of your life. Don’t let them out
after the second conviction to do it again.

The crime which gripped our state this summer was the rape and
murder of Stephanie Schmidt. Her killer was a convicted rapist who
had served time for that crime. Gideon was released and raped a
young woman in April who did not report the crime for reasons about
which we could easily speculate. Gideon then raped and murdered
Stephanie in July. In a recent newspaper interview he warned that
he could and would escape from any prison he was sent to and that
we would commit the same crime again. While the brutality and
senselessness of Stephanie’s tragedy has riveted our attention on
this particular monster, I submit to you that he is not one of a

House Judiciary
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kind. Clones of his are in our prisons waiting to get out and
others are cruising our streets looking for victims.

The tendency of these animals to reoffend as often as the
opportunity is there should be a sufficient reason to say "NO" to
release after the second conviction. Do we have to wait for the
third child to be raped or the third young adult to be murdered to

say "ENOUGH ALREADY!" Don’t make law enforcement say to the third
victim that "oh, good, now we can lock him up forever because the
third time is the charm." Violence is never charming.

I urge you to amend HB 2788 to apply to second convictions for
crimes where death resulted and for those which were sexually
violent. Even if my suggestions are not incorporated within this
bill, I do urge you to recommend it for passage. Give the system
the ability to keep violent repeat offenders from being released to
prey once again upon our innocent.



Mr. Chairman, members of the committee, thank you for the opportunity to

come before you today.

As we all know, crime is the number one concern of not only Kansans, but
all Americans. To address this concern in the area of repeat offenders, |
would encourage you to support a “three strikes and you are out” bill to

rid our streets of these predators.

| applaud Representative Bradley and the numerous co-sponsors of this

bill. | support your efforts.

The philosopher, Voltaire, once said, “Fear succeeds crime - it is it’s

punishment”.

No truer words in my opinion were ever spoken about crime. It is now
time to place the “fear” where it belongs in the hearts and minds of the

career criminal.

House Bill 2788 is 4 good step in that direction. | would, however,

propose that the committee consider amending the bill.

In its present form it does not include all felony sex offenses. | believe
that is a mistake based upon my experience as an attorney who represents
criminals. | have been lead to believe that if a person has been convicted
of three felony sex crimes that person probably cannot be rehabilitated

and therefore, society must be protected from that individual.

House Judiciary
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| am not an expert in sexual abuse, however, and | would respectfully

suggest you seek out experts in this area prior to voting on this bill.

Similarly, | do not believe this bill encompases all felony drug offenses.
Here again, in my opinion, if a person is convictegi of three felony drug
offenses, he either has a severe drug problem for which treatment has not
worked or he is engaged in the business of selling illegal drugs to our
youth. it has been my experience that most of the people | have
represented in criminal court were under the influence of a drug or
committing that crime to obtain funding for the purchase of drugs. Thus,
we must do all that we can to put this kind of predator behind bars for
life.

Likewise, persons who commit five non-person felonies, in my opinion, are
career criminals. In the attack on career criminals we should not be

discriminatory but treat all career criminals for what they are, a menace
to society.

Let us send a message to the career criminal that is loud and clear and

that message is this: “If you continue to commit crime in the State of
Kansas you will be dealt with in the harshest manner possible. You will be

given a number, and a room there to remain for the rest of your natural
life.”

If we pass a “three strikes and you are out” bill, | truly believe that the

career criminal will get the message.
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| strongly enc ge you to amend this bill as | suggest and pass this bill

reSentative”Russell Mil
District No. 93
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TESTIMONY OF TIMOTHY J. CHAMBERS, RENO COUNTY ATTORNEY

before the
HOUSE JUDICIARY COMMITTEE, FEBRUARY 2, 1994
Re: "3 Strikes Legislation"

Law enforcement and prosecutors of the State of Kansas applaud
any efforts of the Kansas Legislature to assist them in the fight
against the ever-increasing problem of violent crime in our state.
Symbolic legislation will not solve the problem. Rather, we need
a comprehensive plan of attack covering both the front and back
ends of the criminal Jjustice system. Keep our children from
becoming criminals. However, once a decision has been made to
commit crimes of violence, then consequences commensurate with the
crime must follow.

It would be hard to find a prosecutor who did not agree in
concept with the idea of "3 Strikes, You’re In." What prosecutors
will disagree with is a "persistent offender law" that’s only
practical effect is public relations perception rather than long
term incarceration of the repeat violent offenders. "Persistent
offender" or "3 Strikes" are merely present-day political
catchwords to describe an habitual criminal act. Years ago, Kansas
law was that three separate felony convictions of any type equalled
life in prison. Over the years, the habitual criminal act was

amended to greatly reduce its effect, and finally met its demise O
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with Sentencing Guidelines.

While the proposed legislation effectively deals with the
habitual sex offender, it virtually ignores the repeat violent
offender. In the past fifteen vyears, I can recall three
individuals in Reno County who would qualify as "persistent
offenders" based on multiple sex crime convictions. I cannot
recall a single individual who would qualify based on violent
crimes of a non-sexual nature. I would be surprised if any such
individual exists in the State of Kansas. If a "persistent
offender act" is to have any meaningful effect, I submit at a
minimum, severity levels 3-5 should be included. The people of the
State of Kansas have a right to be adequately protected from any
criminal, who on three separate occasions, is convicted of violent
crimes which inflict great bodily harm or death.

Any persistent offender legislation passed will affect only a
minute portion of the criminal element. Certainly, we must deal
firmly with the repeat violent offender. Just as importantly, we
must deal with the habitual offender. As a result of sentencing
guidelines, literally hundreds of habitual criminals have been
released from prison or have had their sentences greatly reduced.
Sixty—seven Reno County inmates the Department of Corrections
determined were eligible for retroactivity have been convicted of
at least 418 felony offenses. Prior convictions included attempted
first degree murder, rape, aggravated robbery, indecent liberties,
aggravated batterjes, aggravated assaults, etc. While the D.O.C.
mistakenly inciuded eleven inmates in the retroactivity pool in

Reno Coﬁhty, it is still clear Sentencing Guidelines are releasing

52



Page 3

large numbers of inmates who pose a danger to the citizens of
Kansas. One Reno County inmate with 38 adult felony convictions
including 22 burglary convictions in Reno County was originally
sentenced 15 to 60 years in our Court. Sentencing Guidelines
reduces his sentence to 42 months, and if he is convicted of
another burglary when released, he falls in the probation portion
of the sentencing grid. Over ten percent of the Reno County
inmates placed in the retroactive pool by D.0.C., which means the
person would have received probation under Sentencing Guidelines,
had ten or more felony convictions. That is not right.

For the last ten years, the legislative focus of criminal
legislation has been to reduce prison populations. It is now time
to focus on dealing with how to protect Kansans from the criminals.
Our state song says "give me a home where the buffalo roam." The
buffalo are gone and have been replaced by the criminal. Let’s
deal with the juvenile system and instead of doing away with
Juvenile Community Corrections, let’s increase its scope. And
please, rather than passing laws that gsay we are tough on crime,

let’s pass laws that are tough on crine.



State of Kansas
KANSAS SENTENCING COMMISSION

HOUSE JUDICIARY COMMITTEE
HOUSE BILL 2788
FEBRUARY 2, 1994
COMMENTS OF LISA MOOTS

As far as the purely quantitative impact of this bill, I cannot at this time give you any better
information than has been provided to you by the Department of Corrections. We looked today
at the 442 cases that we have so far in our in-house database in which offenders have been
sentenced under guidelines for any felony committed on or after July 1, 1993, just to get some
sense of their criminal history, but this is not yet a large enough total sample to be representative
or meaningful. We found that 16 of these offenders were in guidelines criminal history
categories A or B, meaning that they had prior convictions for two or more Person felonies of
any type.

From a more philosophical perspective, I know that you want to be very careful about the crimes
that you include in this bill which will trigger its application to an offender. In that vein, I think
that there are additional crimes you might want to consider including, and a couple whose
inclusion you might want to reconsider.

First, other than kidnapping and the sexually violent and sexually motivated crimes enumerated
in K.S.A. 22-3717 (1993 Supp.), the bill includes Person crimes in Severity Levels 1 and 2.
However, if my understanding is correct that you are interested in focusing on violent offenses
and offenders, I think there may be some other important crimes for you to take a look at. Just
by way of example, some crimes that have not been included that are often considered to be quite
violent include aggravated robbery, aggravated arson, and aggravated battery involving the
intentional infliction of great bodily harm on a law enforcement officer or other person. One
easy approach to capturing all crimes that are traditionally considered violent would be to include
in the bill all Person crimes in Severity Levels 1 through 4. 1 have attached a listing of these
crimes for your consideration.

This approach would remove the crimes of Indecent Liberties with a Child (K.S.A. 21-3503;
Severity Level 5), Aggravated Sexual Battery (K.S.A. 21-3518; Severity Level 5), Aggravated
Indecent Solicitation of a Child (K.S.A. 21-3511; Severity Level 6), Indecent Solicitation of a
Child (K.S.A. 21-3510; Severity Level 7), and Sexual Exploitation of a Child (K.S.A. 21-3516;
Severity Level 5). These crimes could still be included through the existing language of the bill,
but I would encourage you to examine each one and its elements separately to be certain that you
want to include all of them. For example, Indecent Liberties with a Child commonly involves
only consensual fondling between the offender and a victim who is 14 or 15 years old; while this

Jayhawk Tower 700 Jackson Street - Suite 501 Topeka, Kansas 66603-3731
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can obviously constitute serious criminal conduct, it does not necessarily call for the invocation
of the type of penalty that is provided this bill. Another similar example would be the indecent
solicitation crimes, which involve enticing a child or persuading a child to go to a secluded area
for the purpose of committing an unlawful sexual act, but that act need not have actually
occurred, so there may be no physical contact at all between the offender and the victim.

Another aspect or possible impact of this bill to which I would encourage you to give some
attention relates to the consequences of sentencing an offender to life without parole. Not only
might an offender with no hope of release be a management problem for the Department of
Corrections, but a significant amount of plea-bargaining will almost inevitably result from the
offender’s motivation to avoid the sentence. The result may be that prosecutors have to take a
lot more cases to trial in order to get convictions for crimes that trigger the application of the
bill, or that defendants will often be allowed to plead to less serious crimes than they actually
committed. In turn, some of the offenders who would qualify for the penalty provided by the
bill if convicted as originally charged will avoid that penalty, and, in addition, the criminal
history that would be needed to qualify the offender in future cases for the penalty provided by
the bill might also be eliminated by the acceptance of a plea to a lesser or different charge,
because that criminal history will be not be reflective of what they have actually done, but rather
what they have actually been convicted of in the past.

Otherwise, I would suggest clarifying the meaning of the language "...has been convicted on at
least two separate occasions..." contained in subsection (c)(2) [line 41]. Does this mean that the
convictions have to have occurred on separate occasions or the crimes leading to the convictions
must have occurred on separate occasions?



FELONY CRiMES
SORTED BY SEVERITY LEVEL

Statute Description FM Class PN Level

Person Crimes In Severity Levels 1 through 4

21-3401 Murder In the first degree F A P Offgrid
21-3801 Treason F A P Offgrid
21-3401 Attempted murder In the first degree (21-3301) F . p 1
21-3402(a) Murder in the second degree (intentional) F B P 1
21-3421 Aggravated kidnapping F A P 1
21-3801 Treason; Attempted (21-3301) F A P 1
21-3401 Conspiracy to murder In the first degree (21-3302) F - P 2
21-3402(b) Murder In the second degree (reckless) F B P 2
21-3801 Treason; Consplracy (21-3302) F A P 2
21-3502(a)(1) Rape; sexual Intercourse with a person who does not consent; overcome by force, fear, etc. F B P 2
21-3502(a)(2) Rape; sexual intercourse with a child <14 yoa F - P 2
21-3506(a)(1) Aggravated criminal sodomy; sodomy with a child <14 yoa F . P 2
21-3506(a)(2) Aggravated criminal sodomy; causing a child <14 yoa to engage In sodomy with a person or animal F - P 2
21-3506(a)(3) Aggravated criminal sodomy; sodomy with person who does not consent; overcome by force, etc. F - P 2
213401 Sollcitation to murder in the first degree (21-3303) F . P 3
21-3403 Voluntary manslaughter F c P 3
21-3415 Aggravated battery on LEO - intentional, great bodily harm (see 21-3414a1A) F B P 3
21-3420 Kidnapping F B P 3
21-3427 Aggravated robbery F B P 3
21-3719 Aggravated arson; substantial risk of bodily harm F B P 3
21-3801 Treason; Solicitation (21-3303) F A P 3
21-3504(a)(1) Aggravated indecent libertles w/child; >14 yoa, but <16 yoa; sexual Intercourse F - P 3
21-3504(a)(3) Aggravated Indecent liberties w/child; <14 yoa; lewd fondling or touching F - P 3
21-3505(a)(2) Criminal sodomy; sodomy with a child >14 yoa, but <16 yoa F - P 3
21-3505(a)(3) Criminal sodomy; causing child »14 yoa, but <16 yoa to engage In sodomy with a person or animal F - P 3
21-3414(a)(1)(A)}  Aggravated battery - intentional, great bodlly harm F c P 4
21-3504(a)(2) Aggravated indecent liberties w/child; >14 yoa, but <16 yoa; lewd fondling or touching F - P 4
|
|
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AMERICAN CIVIL LIBERTIES UNION

OF KANSAS AND WESTERN MISSOURI
706 West 42nd Street, Kansas City, Missouri 64111 (816) 756-3113

Testimony on "Three Strikes You're Out" and HB 2671
House Judiciary Committee, Rep. Michael 0'Neal, Chair
Submitted Wednesday, February 2, 1994

The American Civil Liberties Union of Kansas is concerned about
the concept of "Three Strikes, You're Out" criminal justice
legislation for the following reasons:

-- We urge the Committee to draft this legislation by
defining the affected crimes in very narrow and precise language.
For example, what constitutes a prior violent crime?

-- We would oppose legislation which results in life

imprisonment for a 19 year-old who commits three violent crimes
in a short period of time.

~- In the rush to heighten punishment for criminals, please
keep in mind that violent crimes decrease significantly in
persons over the age of 30. Many violent crimes are related to
socioeconomic status or drug addiction in young persons who may
fully recover and mature in later years. There is no basis for
holding such persons past the point of maturity. Also, this
group is disproportionately minorities (racial and ethnic).

-- A great increase in the numbers of young persons _
incarcerated with no possibility of parole will undoubtedly cause
major disciplinary problems and financial cost in prisons.

-- Please do not draft legislation which results in the
Aincarceration of persons who do not pose a threat past the age of
maturity and who are disproportionately minorities. A narrow
bill will better meet your objectives.

ACLU opposes HB 2671 for the following reasons:

-- The "organized criminal activity act" is built on a

conspiracy theory not restricted to violent crime which chills
speech and association.

-~ For example, if someone violates the law related to
picketing funerals and more than one person does it, and they do

it on two occasions, they could be charged with a felony under
this legislation.

-~ Carla Dugger, Associate Director
House Judiciary
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