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MINUTES OF THE HOUSE COMMITTEE ON PUBLIC HEALTH AND WELFARE.
The meeting was called to order by Chairperson Joann Flower at 1:30 p.m. on February 24, 1994 in Room

423-S of the Capitol.
All members were present except:  Rep. Weiland, excused

Committee staff present:
William Wolff, Legislative Research Department
Norman Furse, Revisor of Statutes
Sue Hill, Committee Secretary

Conferees appearing before the committee:
Representative Lisa Benlon
Sally Finney Brazier, Director, AIDS section, Department of Health/Environment
Ann Hebberger, member of United Community Services, Johnson County (UCS)
Kimbrough D. Warber, interested citizen
Chip Wheelen, Director of Public Affairs, Kansas Medical Society
American Civil Liberties Union, (written only)
Representative Susan Wagle

Others attending: See attached list

Chairperson Flower called the meeting to order welcoming all attending, especially former Representative
John Solbach who is visiting today.

Chair directed attention to the Agenda, noting the schedule would be reversed, i.e., first would be Committee
reports, discussion and possible action on bills previously heard, with the hearings set for the latter part of the
meeting.

Chair drew attention to HB 2603.

Rep. Neufeld began, noting the amendment distributed on HB 2603, (see Attachment No. 1), have been
proposed by the Kansas Board of Nursing, Rep. Gatlin, the Kansas Nurses Association.

For the purposes of discussion, Rep. Neufeld moved to adopt the balloon amendments on HB 2603, on
page 3, lines 15 and 17, after the word “nursing”, insert, “or professional nursing” would address the
concerns of Rep. Gatlin. On page 4, line 42, after the words “practical nursing, add “or programs of
advanced registered professional nursing approved by the board”. would address the recommendations of the
Kansas Board of Nursing._Amend further on page 5, line 2, after “graduation” which has been stricken.
insert the words, “nor nursing by graduates of such schools of courses pending the results of the first
licensure examination scheduled following such graduation. but in no case to exceed 120 days, whichever
comes first”, would allow the students to practice until the examination is taken. Motion seconded by Rep.
Freeborn. No discussion. Motion carried.

Rep. Neufeld then moved to report HB 2603 out favorably, as amended. Motion seconded by Rep. Wells.
Discussion began. Rep. Neufeld gave a detailed explanation of the proposed amendments that address
concerns regarding nurses being allowed to practice until the examination is taken. It was noted language does
provide that this practice will be allowed, however, the examination must be taken within 120 days.

Vote taken, motion carried.

Chair drew attention to HB 2581.

Unless specifically noted. the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported herein have not been submitted to the individuais 1
appearing before the committee for editing or corrections.
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MINUTES OF THE HOUSE COMMITTEE ON PUBLIC HEALTH AND WELFARE, Room 423-S
Statehouse, at 1:30 p.m. on February 24, 1994.

Chair drew attention to HB 2581.
Chair requested the Sub-Committee Chair, Rep. Wells, give the Committee report on HB 2581.

Rep. Wells offered a hand-out, see (Attachment No. 2). It was noted this is now Substitute for HB

2581. Rep. Wells stated the Sub-Committee met numerous times and a draft shown in Attachment No.2 is
supported by the majority of those parties who attended discussions. She gave a detailed explanation of
proposed changes, i.e., to change the name of the program to (CARE); the one page evaluation form is to be
filled out for those individuals being admitted to long-term care facilities, the form being developed by the
Health Care Data Governing Board; after January 1, 1995, the authority agency would be the Department on
Aging, not the Department of SRS. The Secretary on Aging asked for time to develop the program, which is
indicated by the January 1, 1995 date. She detailed the assessment/referral services to be done by the
Secretary on Aging with the assistance of the area agencies; the voluntary oversight council will be established:
the penalties for non-compliance were detailed. It was noted there is now. no prior approval process.

Rep. Wells stated, the purpose of this program proposed in HB 2581 is spelled out on page 1, line 13, i.e.,
the purpose of CARE is for data collection and individual assessment and referral to community-based
services and appropriate placement in long-term care facilities. She answered questions. Bach will not be
reviewing the forms, she noted.

Mr. Furse indicated that the Secretary on Aging had also requested that the language related to the
comprehensive resource information be included. This inclusion appears on page 4, sub-sections (g) and (h).
He gave a detailed explanation. Mr. Furse, per request, detailed changes proposed regarding the
recommendations requested during the Sub-Committee hearings.

After this explanation, Rep. Wells moved to amend HB 2581 per balloon see Attachment No.2. Motion
seconded by Rep. Rutledge. The issue of a grandfather clause was explained in detail. Vote taken, motion
carried.

Rep. Wells moved to pass Substitute HB 2581 out favorably as amended, seconded by Rep. Neufeld.
Motion carried.

Rep. Wells will carry HB 2581 for House debate.

Rep. Wells thanked the Sub-Committee and staff members for all their hard work on .HB 2581.

Chair thanked the Sub-Committee for their diligence in working on these difficult issues, and thanks also to
the supporting staff for their hard work and dedication.

Chair drew attention to HB 2937. Chair noted some conferees have combined their testimony on HB 2937
and HB 2936. In the interest of time Chair stated this is permissible.

HEARINGS BEGAN ON HB 2937, HB 2936.

Rep. Benlon offered hand-out, (Attachment No. 3).  She stated the introduction of HB 2937 was
introduced because of an incident that seem so bizarre that it is difficult to believe a doctor would act so
irresponsibly. Rep. Benlon noted, HB 2937 would make it illegal for a physician to knowingly keep from
a patient the fact the patient has tested positive to an HIV test. She detailed the story of Mrs. Warber, drawing
attention to a news article in her hand-out. She drew attention to proposed language in HB 2937, i.e., the
spouse or partner being made aware of the risk of exposure. In Mrs. Warber’s case, the physician put
Roberta’s husband at risk as well as other family members and the health care personnel that came in contact
with her. She answered numerous questions, i.e., certified or registered mail being the format used to notify
a patient of their condition; difficulty in knowing the partners of a patient without  breaching the
confidentiality issue; explanation or definition of “dire diligence”; partner approval would be necessary
perhaps; physician liability concerns were questioned. :




CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON PUBLIC HEALTH AND WELFARE, Room 423-S
Statehouse. at 1:30 p.m. on February 24, 1994.

HB 2937 continued.

Sally Finney Brazier, Director of AIDS Section, Department of Health and Environment offered hand-out,
(see Attachment No. 4). She stated the Department is supportive of the intent in HB 2937 . they are
opposed to the bill as currently written. She noted there are disease intervention specialists that can also
provide counseling, so it not just the physician that can provide counseling. She also drew attention to section
1, (j), which includes saliva in the list of body fluids. The Center of Disease Control (CDC) does not include
saliva in its list of body fluids for universal precautions. She explained, and noted, contact with saliva will not
cause HIV infection. She noted studies indicate that whenever a health care worker is given the HIV test
results of a patient, it has a negative impact on their use of universal precautions because they fail to use proper
protection in working with those patients, who may not have been infected long enough to react positive on
current testing. This is a false sense of security for health care providers. Both the CDC and OSHA
recommend consistent universal precautions as the best protection for personnel who may be exposed to
bodily fluids that transmit HIV. She directed attention to Section 4, (b), stating concerns that would require
physicians to violate CDC recommended procedures for patient notification. Under current statute, the
Department is limited in efforts to assist with partner notification since HIV is reported to the Department
without names or locating information. Unfortunately, the Department cannot provide necessary follow-up
because when a patient leaves the physician’s office, he/she is lost to the system. She noted SB 198

would change existing laws. and deal with this barrier in an effective, responsible manner. She distributed a
hand-out, (Are Universal Precautions, effective in Reducing the Number of Occupational Exposures Among
Health Care Workers), see (Attachment No.5).

Ann Hebberger, Board member of United Community Services of Johnson County (UCS), offered hand-out
(see Attachment No. 6). She expressed serious concerns regarding patient/partner notification, i.e., who will
determine what constitutes “dire diligence, and what liability for Kansas physicians is being created by
requiring “dire diligence”; also noted, HB 2937 removes from current law, language about not creating
“duty to warn by physicians; physicians notifying persons that they are HIV positive by certified mail. She
urged the protection of patient confidentiality as an important tenant of the public health system. She urged for
the unique identifier system of HIV reporting, and explained.

Kimbrough Warber, (see Attachment No. 7).gave his educational background in Microbiology, then noted his
remarks in favor of HB 2937 were for a more personal reason. He related the story of his Mother who had
died of AIDS contracted from a blood transfusion, was not informed she had tested positive for the HIV virus
for four years, and only then informed 10 days before her death. Mrs. Warber’s physician, Dr. Daniel D.
Zimmerman willfully withheld the information Mrs. Warber had been given blood tainted with HIV. During
this four year period, Mrs. Warber’s husband and other family members, health care givers were all placed as
risk. By denying Mrs. right to know her complete medical history, therefore, in the belief of her family, also
denied her the right to seek therapy, counseling, other conventional or experimental treatment. He directed
attention to the civil liability issue, noting criminal liability is what HB 2937 is desi gned to provide. He
noted further, there is nothing in the provisions for notification as set forth in HB 2937 that would violate the
physician-patient privilege. He urged members to accept the current provisions in HB 2937, hoping that the
case related to that of his own Mother will not be repeated.

Chip Wheelen, Kansas Medical Society (see Attachment No. 8), drew attention to a proposed amendments to
HB 2937. He noted on page 4, line 2, that “may” should be added, page 4, line 11, add “of the need to
schedule an appointment for post-test counseling. If itis not possible to contact the patient within one week
by normal methods of communication, the physician may inform the patient of the need to schedule an
appoint. He explained the importance of post-test counseling, and the KMS has great concern that a patient
would be informed by either certified or registered mail. Notification of the unsuspecting spouse/partner
should be the function of the counselor. The patient should have the opportunity to inform the spouse/partner
that has been exposed to HIV. If this patient chooses not to do that on their own, then the physician should be
allowed by law, to breech the normal physician/patient relationship, which is protected by the U.S.
Constitution, in order to communicate with that spouse/partner of the patient. He noted further amendatory
language on page 4, line 23, to add, (d) “Nothing in this section shall be construed to create a duty to warn
any person of possible exposure to HIV infection.” He detailed “duty to warn” language. He noted also he
had conferred with Rep. Benlon with this language.
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HB 2937: continued.

Numerous questions were asked of several conferees, i.e., The Board of Healing Arts might possibly answer
questions regarding Dr. Zimmerman; there is no guarantee the patient has truly informed their sexual partner;
yes, the Kansas Medical Society does believe that physicians will be opened up for liability therefore have
proposed the language to be amended into HB 2937 , (d) as explained earlier; universal precautions should
be the procedure used by health care providers; it would be best to assume that each and every patient has
been tested positive, so that great care/precautions are taken with each and every patient, in order to protect the
health care providers; regarding a standard of care issue, it was noted there continually are changes being made
in the standard of care; the patient has a fundamental right to know medical information about their health,
protected under the U.S. Constitution. It was noted by both the Kansas Medical Society and the United
Community Services representatives this date, there is perhaps a better way to address this issue. A physician
is informed on changing standards of care through the continuing education process, they are expected to be
knowledgeable of the applicable standard of care for the specialties which they practice. It was determined the
update on standard of care is not mandated by law, but that is what the continuing education process
addresses. It was noted, patients can be reasonably sure that physicians know what the most current
standards of care are.

Hearing Closed on: HB 2937.
Chair drew attention to HB 2936.

Representative Wagle (No written testimony), drew attention to factual information(U.S.Public Health
Service), i.e., over 1 million Americans are infected with HIV: despite billions of dollars being spent on
research, there is still limited information on the HIV virus. However, it is known that HIV is a
communicable disease, has a lengthy latency period, a deadly disease, is spreading in epidemic proportions.
She stated, as State Legislators, must act responsibly and act as quickly as possible to help stop the spread of
this infection. HB 2936 would require that physicians compile the information detailed in the language of the
bill. Then, it becomes the burden for the Secretary of Department of Health/Environment to
personally/confidentially interview these persons, counsel/educate these victims in, obtain the names and
whereabouts of the sexual and needle sharing partners,notify these individuals of their possible exposure, the
availability diagnostic testing, and responsibility of the infected person not to knowingly infect others. She
detailed her beliefs that 95% of those infected will wish to know and deal with it appropriately so that others
will not be placed at risk. She asked for favorable passage for HB 2936.

Sally Finney Brazier, Department of Health/Environment (Attachment No. 9). She noted the support of the
concept of partner notification proposed in HB 2936, however, there are concerns related to specifics, i.e.,
funding to support the partner notification activities in regard to compliance with provisions in New Section 4
of HB 2936. She drew attention to page 4, line 31, change the word “establish” to “maintain”. She also
recommended another change, on Page 4, line 37, after “establish” to concern that any information other than
statistical will not be obtained. She also detailed concerns regarding obtaining infected Kansans. She noted at
first glance, the impact of this proposed language may seem minor, when it is in fact, significant.

Ann Hebberger, United Community Services of Johnson County, Inc, (Attachment No. 6 was provided
earlier as she testified on another bill.) She expressed concerns regarding HIV/AIDS testing and reporting
requirements. She noted mandatory name reporting is likely to discourage individuals from seeking early
testing. Those who do not seek testing do not have access to the benefits of education and counseling.
Education/counseling are the main weapons for reducing the risks and controlling the spread of the virus. She
recommended Committee consider an alternative system for reporting HIV cases, called unique identifier. She
explained, i.e., the system uses demographic characteristics such as race, gender, birthdate, county of
residence, last four digits of the patient’s social security number. This reduces the risk of accidental
disclosure; thereby eliminating the major barrier to testing, and at the same time meets the criteria of CDC’s to
access funding. Texas has received a $250,000 federal grant within the past year to implement a unique
identifier system. She stated concern HB 2936 requires federal agencies to report to Kansas the results of
involuntary HIV test results. She questioned whether or not involuntary testing is ethical. Certainly, she
noted, any desired results may be obtained more ethically through other HIV public policies.

Chip Wheelen, Kansas Medical Society, (attachment No. 8 contains testimony on both HB 2936 and

2937. He stated major reservations regarding proposed provisions in HB 2937.i.e., notifying a patient by
certified mail of their test results for HIV. He drew attention to the following proposed changes, i.e., the
physician should be allowed to decide when the need exists for other health care or emergency professionals to
know if a patient is HIV positive; the patient should be informed of the need for post-test counseling
regardless of the test results; the physician should not be exposed to extraordinary liability because he/she is
willing to provide medical care to a patient exposed to HIV.
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Mr. Wheelen continued:-

He noted the Senate Committee on Public Health and Welfare may take action soon on SB 198, which
closely resembles HB 2936, and he noted his testimony is identical to that which he presents today on HB
2936. He stated, in summary, the Kansas Medical Society does not promote any of these bills under
discussion but do acknowledge the need to more aggressively intervene and monitor cases of HIV infection.
He urged for consideration of the amendments he proposed. He drew attention to a minor technical
amendment related to current law, i.e., page 2, line 8, after physician, add "knows”. He explained.

Further questions were asked of several conferees. It was noted that Mr. Wheelen’s suggestion to amend
HB 2936 by adding “knows” after “physician”, would also apply to HB 2937 in regard to K.S.A. 66-
6002. Mr. Wheelen agreed this was correct.

It was noted that the HIV virus is unlike any other communicable disease, and detailed in regard to medical
complications and exposure to others. It was noted a patient’s knowledge that his/her condition may not be
privileged information can deter patients from seeking needed medical care, particularly if there is likely to be a
stigma attached to persons with HIV. This could actually be counterproductive to disease prevention
strategies. The procedures for reporting (other) communicable diseases was detailed; current law allows
physicians to counsel spouses/partners; it is the hope of the physicians this will continue so they may counsel
prior to intervention by the Department of Health/Environment or other personnel. It was brought out that the
Department of Health/Environment supports partner notification, but not health care worker notification. It
was indicated that a patient’s chart would contain the information, in some coded form, i.e., there is sensitive
information on file in another area, that they are an HIV infected patient, but would not be worded in than
manner (HIV) on the chart.

Hearing closed on HB 2936.

Chair asked the wishes of Committee in regard to working HB 2936, HB 2937 today in Committee. She
stressed that there was limited time, however, the decision is up to the Committee members. Some stated they
felt there was not enough time to work the bills thoroughly, they are too complex. More time to study the bills
was requested. Others felt since this is the last day of Committee meetings before the deadline to get bills out
of Committee, it would benefit many people should this legislation be advanced. It was suggested the Chair
might request both these bills be placed in an exempt Committee and have them re-referred after the deadline.
Chair noted the likelihood of having these pieces of legislation sent to exempt Committees was zero. At this
point the Chair asked members to vote to work HB 2936 and HB 2937. Vote taken. Chair in doubt.
Show of hands indicated 8 in favor, 10 opposed, motion failed.

Noted, Written testimony only presented by American Civil Liberties Union. (see Attachment No. 10).

A fiscal note on_HB 2937 is indicated in (Attachment No. 11).

A fiscal note on HB 2936 is indicated in (Attachment No. 12).

Chair adjourned the meeting at 3:15 p.m.

The next meeting is scheduled for March 7, 1994, or on call of Chair.
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HB 2603
3.

state if the applicant has not been engaged in practice of nurs-
pot to exceed 180 days:

Sec. 2. K.S.A. 1993 Supp. 65-1116 is hereby amended to read
as follows: 65-1116. (a) Qualification. An applicant for a license to
practice as a licensed practical nurse shall file with the board a
written application for a license and submit to the board satisfactory
proof that the applicant: (1) Has graduated from a high school ac-
credited by the appropriate legal accrediting agency or has obtained
the equivalent of a high school education, as determined by the
state department of education; (2) has sueeessfully eompleted the
preseribed eurrieulum in an aceredited sehool of practical nurs-
ing and holds evidence of graduation from the an accredited school

of practical nursinglin the United States or its territories or has

suceessfully eempleted the preseribed eurriculum in an ae-

eredited from a school of practical nursing/located outside this
state which maintains stendards at least equal to sehools of
evidenee of graduation from the seheel in a foreign country which
is approved by the board as defined in rules and regulations; and
(3) has obtained other qualifications not in conflict with this act as
the board may prescribe by rule and regulation.

(b) If the board finds in evaluating any applicant that such ap-
plicant is deficient in qualification or in the quality of such appli-
cant’s educational experience, the board may require such applicant
to fulfill such remedial or other requirements as the board may
prescribe.

(c) License. (1) By Examination. The applicant shall be required
te pass an examination in sueh subjeets as the board may prescribe.
Each examination may be supplemented by an oral or practical ex-
amination. Upon successfully passing such examinations, the board
shall issue to the applicant a license to practice as a licensed practical
nurse, (2) Wiethowt examination- The board may issue a lieense
te praectice as a licensed practical nurse without examination
te any applicant who has been duly lieensed or registered by
examination as a leensed praetieal nurse or a person entitled
te perfornm similar servieces under a different title under the
laws of apy other state; territory or loreign eountry ik in the
opinion of the board; the applicant meets the requirements for
licensed practical nurses in this state:- Refresher course. Not-
withstanding the provisions of subsections (a) and (b), an applicant
for a license to practice as a licensed practical nurse who has not

‘—q . 3
or professional nursing
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HB 2603
4

been licensed to practice practical nursing for five years preceding
application shall be required to successfully complete a refresher
course as defined by the board. (3) Renewal license. A licensed
practical nurse licensed under this act shall be eligible for renewal
licenses upon compliance with K.S.A. 65-1117 and amendments
thereto. (4) Repeated examination failure. Persons who are unsuc-
cessful in passing the licensure examination after four failures shall ‘
petition the board for permission prior to subsequent attempts. The
board may require the applicant to submit and complete a plan of
study prior to taking the licensure examination for the fifth time or
any subsequent attempt.

(c) Title and abbreviation. Any person who holds a license to ) -
Practice as a licensed practical nurse in this state shall have the right
to use the title, “licensed practical nurse,” and the abbreviation,
“L.P.N." No other person shall assume the title or use the abbre-
viation or any other words, letters, signs or figures to indicate that
the person is a licensed practical nurse.

(d) Temporary permit. The board may issue a temporary permit
to practice nursing as a licensed practical nurse for a period not to
exceed 90 days. The 90-day temporary permit may be renewed for )
an additional 30 days not to exceed a combined total of 120 days.
The board may issue a temporary perinit te practice nursing
aselieensedpmetiealnursek»apen‘odne@teexeeedl&)
days te an applicant for a lieense as a licensed praetieal nurse
whe is enrolled in a refresher eourse required by the beoard
for reinstatement of a license which has lapsed for meore than
ﬁveyeerse;iorlieensmekﬂhiss&a&eimmano&hers&e&e#the
applieant has not been engaged in practice of nursing for five
years preeeding applieation: The 180-day temperary permit may
berenewedbyt»hebeerdfmeneaddi&km&lpeﬁedne&teex—
eced 180 days-

Sec. 3. K.S.A. 65-1124 is hercby amended to read as follows:
65-1124. No provisions of this law shall be construed as prohibiting:

(a) Gratuitous nursing by friends or members of the family; . )
(b) the incidental care of the sick by domestic servants or persons or programs of advanced registered professional
primarily employed as housekeepers; nursing approved by the board
(c) caring for the sick in accordance with tenets and practices of .
any church or religious denomination which teaches reliance upon
spiritual means through prayer for healing; .
(d) nursing assistance in the case of an emergency; [ﬂ gg/«( é()
(e) the practice of nursing by students enrolled in accredited h o é/,, ('7(;/
. A A 7
schools of professional or practical nursing[rer nursing by graduates ) W # /
of such sehools or eourses pending the results of the first li- 7
yﬁ’% 2 &/ =
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mor nursing by graduates of such schools

(f) the practice of nursing in this state by legally qualified nurses
of any of the other states as long as the engagement of any such
nurse requires the nurse to accompany and care for a patient tem-
porarily residing in this state during the period of one such en-
gagement not to exceed six months in length, and as long as such
nurses do not represent or hold themselves out as nurses licensed
to practice in this state;

(g) the practice by any nurse who is employed by the United
States government or any bureau, division or agency thereof, while
in the discharge of official duties;

(h) auxiliary patient care services performed in medical care fa-
cilities, adult care homes or elsewhere by persons under the direction
of a person licensed to practice medicine and surgery or a person
licensed to practice dentistry or the supervision of a registered pro-
fessional nurse or a licensed practical nurse;

(i) the administration of medications to residents of adult care
homes or to patients in hospital-based long-term care units, including
state operated institutions for the mentally retarded, by an unlicensed
person who has been certified as having satisfactorily complcted a
training program in medication administration approved by the sec-
retary of health and environment and has completed the program
on continuing education adopted by the secretary, or by an unli-
censed person while engaged in and as a part of such training pro-
gram in medication administration;

() the practice of mental health technology by licensed mental
health technicians as authorized under the mental health technicians’
licensure act;

(k) performance in the school setting of selected nursing pro-
cedures, as specified by rules and regulations of the board, necessary
for handicapped students;

() performance in the school setting of selected nursing proce-
dures, as specified by rules and regulations of the board, necessary
to accomplish activities of daily living and which are routinely per-
formed by the student or student’s family in the home setting;

(m) performance of attendant care services directed by or on
behalf of an individual in need of in-home care as the terms “at-
tendant care services” and “individual in need of in-home care” are

. defined under K.S.A. 65-6201 and amendments thereto; oF

(n) performance of a nursing task by a person when that task is
delegated by a licensed nurse, within the reasonable exercise of
independent nursing judgment, and is performed with reasonable

courses pending the results of the first
licensure examination scheduled following
such graduation but in no case to exceed 120
days, whichever comes first
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Substitute for HOUSE BILL NO. 2581

AN ACT establishing the «client assessment, referral and
evaluation program (CARE); assessment and referral to
community-based services and long-term care facilities;
establishing a voluntary oversight council; amending K.S.A.
39-931a and repealing the existing section; also repealing

K.S.A. 39-966.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. (a) To achieve a quality of life for Kansans
with long-term care needs in an environment of choice that
maximizes independent living capabilities and recognizes
diversity, this act establishes a program which is intended to
encourage a wide array of quality, cost-effective and affordable
long-term care choices. This program shall be known as client
assessment, referral and evaluation (CARE). The purposes of CARE
is for data collection and individual assessment and referral to
community-based services and appropriate placement in long-term
care facilities.

(b) As used in this section:

(1) "Assessment services" means evaluation of an

individual's health and functional status to determine the need

_for long-term care services and to identify appropriate service

.

"

o
options which meet these needs utilizing the client assessment,%gg&éé/
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referral and evaluation (CARE) data form.

(2) "Health care data governing board" means the board
created under K.S.A. 1993 Supp. 65-6803 and amendments thereto.

(3) "Secretary" means the secretary of aging.

(c) There 1is hereby established the client assessment,
referral and evaluation (CARE) program. The CARE program shall be
administered by the secretary of aging and shall be implemented
on a phased-in basis in accordance with the provisions of this
section.

(d) Prior to January 1, 1995, the health care data governing
board shall adopt by rules and regulations a client assessment,
referral and evaluation (CARE) data form of not to exceed one
page in length. The purpose of this form is for data collection
and referral services. Medicaid eligibility determinations shall
be subordinate to this purpose, but may be included so 1long as
the primary purpose of the form is not compromised. The client
assessment, referral and evaluation (CARE) data form shall
include, but not be limited to, the preadmission screening and
annual resident review (PASARR) questions. Prior to the adoption
of the client assessment, referral and evaluation (CARE) data
form by the health care data governing board, the secretary of
aging shall approve the form. The client assessment, referral and
evaluation (CARE) data form shall be used by all persons
providing assessment services.

(e) (1) Prior to January 1, 1995, assessment and referral

services for persons who are required by federal law to have such /Lyj//'7

services prior to admission to an adult care home shall be
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provided by the secretary of social and rehabilitation services
except that such services shall be provided by a medical care
facility to a patient of the medical care facility who 1is
considering becoming a resident of an adult care home upon
discharge from the medical care facility.

(2) On and after January 1, 1995, the secretary of aging,
with the assistance of area agencies on aging, shall provide for
assessment services and the preparation of the client assessment,
referral and evaluation (CARE) data forms for individuals to be
admitted to adult care homes where such assessment services are
required prior to admission to an adult care home to comply with
federal 1law, except that such assessment services shall be
provided by a medical care facility to a patient of the medical
care facility who is considering becoming a resident of an adult
care home upon discharge from the medical care facility.

(3) On and after July 1, 1995, each individual who is
admitted to an adult care home and who is not required by federal
law to receive assessment services prior to admission to the
adult care home, preceding admission to the adult care home or
within 10 days subsequent to admission to the adult care home,
shall receive assessment services. Assessment services under this
paragraph shall be provided by the secretary of aging with the
assistance of area agencies on aging except that (A) such
assessment services shall be provided by a medical care facility

to a patient of the medical care facility who is considering

)

becoming a resident of an adult care home upon discharge from theﬁ‘?¢ %?/
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been provided prior to admission to the adult care home, the
adult care home shall request that an area agency on aging
serving the geographic area in which the adult care home is
located provide the assessment services within 10 days after
admission of the resident to the adult care home.

(£) The secretary of aging shall cooperate with the area
agencies on aging providing assessment services under this
section.

(g) The secretary of aging shall assure that each area
agency on aging shall compile comprehensive resource information
for use by individuals and agencies related to long-term care
resources including all area offices of the department of social
and rehabilitation services and local health departments. This
information shall include, but not be 1limited to, resources
available to assist persons to choose alternatives to
institutional care.

(h) Adult care homes as defined under K.S.A. 39-923 and
amendments thereto and medical care facilities as defined under
K.S.A. 65-425 and amendments thereto shall make available
information referenced in subsection (g) to each person seeking
admission or upon discharge as appropriate. Any person licensed
to practice the healing arts as defined in K.S.A. 65-2802 and
amendments thereto shall make the same resource information
available to any person identified as seeking or needing
long-term care. Each senior center and each area agency on aging
shall make available such information.

(i) (1) There is hereby established a nine-member voluntary



0 N o u»m

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

pasub2581

oversight council which shall meet monthly prior to July 1, 1995,
for the purpose of assisting the secretary of aging in
restructuring the assessment and referral program in a manner
consistent with this act and shall meet quarterly thereafter for
the purpose of monitoring and advising the secretary regarding
the CARE program. The council shall be advisory only, except that
the secretary of aging shall file with the council each six
months the secretéry's response to council comments or
recommendations.

(2) The secretary of aging shall appoint two representatives
of hospitals, two representatives of nursing facilities and two
consumers. The secretary of health and environment and the
secretary of social and rehabilitation services, or their
designee, shall be members of the council in addition to the six
appointed members. The secretary of aging shall serve as
chairperson of the council. The appointive members of the council
shall serve at the pleasure of their appointing authority.
Members of the voluntary oversight council shall not be paid
compensation, subsistence allowances, mileage or other expenses
as otherwise may be authorized by law for attending meetings, or
subcommittee meetings, of the council.

(j) The secretary of aging shall report to the governor and
to the legislature on or before December 31, 1995, and each year
thereafter on or before such date, an analysis of the information
collected under this section. In addition, the secretary of aging
shall provide data from the CARE data forms to the health care

data governing board. Such data shall be provided in such a
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manner so as not to identify individuals.

Sec. 2. K.S.A. 39-93la is hereby amended to read as follows:
39-931la. (a) As used in this section, the term "person" means any
person who is an applicant for a license to operate an adult care
home or who is the licensee of an adult care home and who has any
direct or indirect ownership interest of 25% or more in an adult
care home or who is the owner, in whole or in part, of any
mortgage, deed of trust, note or other obligation secured, in
whole or in part, by such facility or any of the property or
assets of such facility, or who, if the facility is organized as
a corporation, is an officer or director of the corporation, or
who, if the facility is organized as a partnership, is a partner.

(b) Pursuant to K.S.A. 39-931 and amendments thereto, the
licensing agency may deny a license to any person and may suspend
or revoke the license of any person who:

(1) Has willfully or repeatedly violated any provision of
law or rules and regulations adopted pursuant to article 9 of
chapter 39 of the Kansas Statutes Annotated and acts amendatory
of the provisions thereof or supplemental thereto;

(2) has been convicted of a felony;

(3) has failed to assure that nutrition, medication and
treatment of residents, including the use of restraints, are in
accordance with acceptable medical practices; or

(4) has aided, abetted, sanctioned or condoned any violation
of 1law or rules and regulations adopted pursuant to article 9 of
chapter 39 of the Kansas Statutes Annotated; or

(5) has-witifuiliy-admitted-a-person-to-an-aduit-care-home-as
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a-resident-of-the-home--in--viotation--of--subsection——fej{t2}3-——of

K<SsAs--39-966--and--amendments—-thereto has willfully admitted a

person to an adult care home as a resident of the home who has

not received assessment and referral or assessment services under

the provisions of paragraph (1) or (2) of subsection (e) or has

as a resident in the adult care home a person who has not

received assessment services in accordance with the provisions of

paragraph (3) of subsection (e).

Sec. 3. K.S.A. 39-93la and 39-966 are hereby repealed.
Sec. 4. This act shall take effect and be in force from and

after its publication in the statute book.
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Chairman Flower and Fellow Legislators,
| appreciate the opportunity to discuss an issue that is extremely sensitive.

HB 2937 was introduced due to an incident that happened to a friend. The
circumstances seem so bizarre that it will be difficult to believe a doctor would act so
irresponsibly. | have attached a copy of a newspaper article describing the details. |
encourage you to read it.

The peanut of HB 2937 is found on page 4, lines 9-13. In essence, what | am
attempting to do, is to make it illegal for a physician to knowingly keep from a patient
the fact that the patient has tested positive to an HIV test. Furthermore, it is important
that a spouse or partner also be aware of the risk of exposure. That is covered on
page 4, beginning on line 14.

In the case of Roberta Warber, the doctor chose to make the decision to not notify her
of her condition. In making that choice, the doctor put Roberta’s husband, Marvin at
risk as well as other family members and health care personnel that came in contact

with her.

With the seriousness of this deadly disease, we can not afford to have doctors act so
irresponsibly without legal ramifications. Please consider taking these steps.

| stand for questions.
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“I felt that, to be notified of an HIV infection, with her emotional state, as

I knew it, would serve her no purpose”

— Daniel D. Zimmerman, Roberta Warber's physician

On her deathbed, she
found out it was AIDS

By ALAN BAVLEY
Medical Writer

Roberta Warber beat a diagnosis of
lung cancer, but she didn’t get a
fighting chance against AIDS.

That’s because her doctor didn’t tell
her she had it.

He didn’t want to upset her, so he
never warned her that a blood
transfusion in her cancer treatment
was tainted with the deadly HIV virus.

The 65-year-old Lenexa woman was
in a hospital bed — just a few days

from death in 1989 — before she
learned she had AIDS.

Medical ethicists intervicwed by
The Kansas City Star said that as a
rule, a doctor shouldn’t withhold
information about a patient’s condi-
tion, even when it’s terminal.

Warber’s sons agree.

*“She should have been told earlier,”
said Kimbrough Warber, 39. “This
put my father at risk. It put every
health-care worker who came in
contact with her at risk.

“And she should have been offered

every medical option available. Cer- §

tainly, she should have been educated
about the infections she would

encounter, so she knew that a cold was [
not just a cold to someone with |

AIDS.”
On Monday, Kimbrough and his

brother, Craig Warber, 37, settled

their wrongful-death lawsuit against
the doctor, Daniel D. Zimmerman, for
$600,000 in Jackson County Circuit
Court. They also settled for $48,000
with Menorah Medical Center, where

See DOCTOR, A-8,Col. 1 Warbers were from Lenexa.

It is “difficult to imagine a scenario ... that .
would justify withholding information” ;

— Steven Miles, University of Minnesota ||

Robha Warbelvr with her husband, Marvin. The
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Doctor kept AIDS diagnosis from patient

| Contmued from A-1

she was treated for cancer. They
had settled previously for an
undisclosed sum with the Com-
munity Blood Center of Greater
Kansas City, which supplied the
tainted blood.

Zimmerman'’s lawyer, Gardiner
Davis, said néither he nor his
client would discuss the case. A
Menorah spokesman said the
hospital had no comment.

Blood center policy leaves it to
physicians to notify patients that
they have received contaminated
blood.

In a deposition last year,
Zimmerman explained his deci-
sion not to tell Warber:

“She had a very high anxiety
level and could not face the
severity of the (cancer) that she
had apparently survived. 1 felt
that, to be notified of an HIV
infection, with her emotional
state, as I knew it, would serve her
no purpose.”

Not telling her “allowed her to
live a useful, functional life
without the emotional burden of
another life-threatening illness . . .
which was not even treatable.”

Further, Zimmerman said: *']
thought there was still substantial

risk she would die with her
malignancy . and never know”
‘)\3\%
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she had AIDS.

Myra Christopher, executive
director of the Midwest Bioethics
Center in Kansas City, said it’s
“very paternalistic to think people
can't handle this information
about their diagnosis. People have
an amazing capacity to deal with
this.”

“And when you think of HIV,.

people need that information to
be responsible in relationships.”

Steven Miles, a physician at the
University of Minnesota’s Center
for Biomedical Ethics, said it is
“difficult to imagine a scenario,
particularly for a contagious
disease, that would justify
withholding information.”

A person with AIDS ought to
have a chance to seek treatment,
he said. Not offering this opportu-
nity “is just not acceptable
medical practice.”

Roberta Warber’s final years
have been reconstructed through
court records and interviews with
her sons:

Warber had been smoking two
packs of cigarettes a day for 40
years when she went to Zimmer-
man in February 1984. She
complained of pain on the right
side of her chest.

Zimmerman X-rayed her chest
in his office and discovered a large
mass. He admitted her to

Menorah, where further
indicated cancer.

tests

“The physicians believed my

mother would die,” Kimbrough
said. “They told her on at least
two occasions there would be a
fatal outcome and soon.” _

Warber visited the hospital for
nine monthly rounds of chemo-
therapy. Because chemotherapy
can cause anemia, Warber re-
ceived a dozen transfusions of red
blood cells.

The year Warber got the
transfusions was a time of great
apprehension in the blood-bank
community. As more and more
hemophiliacs, who depend on
blood products, developed AIDS,
concern grew that donor blood
might be transmitting the virus.

“By 1984, there was a recogni-
tion of the risk of transfusions,”
said Joel Solomon, chief executive
officer of the American Associa-
tion of Blood Banks. ““But there
just wasn’t much we could do
about it except to question the
donors.”

An HIV test for blood banks to
use to identify contaminated
blood would not be introduced
until March 1985.

Early on the morning of Sept. 6,
1984, her 61st birthday, Warber
received two units of blood. The
second one was contaminated

with HIV.
Two months later, Warber
finished her chemotherapy. Her

health improved, and she began’

living a normal life as a grand-
mother and retiree.

She busied herself in the
kitchen. She traveled to Hawaii
and made frequent trips to Miami
to see Kimbrough and her
granddaughter.

Unknown to Warber, the Com-
munity Blood Center, which
supplies blood 1o local hospitals,
learned late in 1986 that HIV-
contaminated blood from one of
its donors had infected another
patient.

The blood center tested other
samples from that donor and
discovered that Warber also had
received tainted blood.

The blood center notified
Menorah, which notified Zimmer-
man,

Zimmerman said in his deposi-
tion that he mulled over the
information for several days.

“In the past, lack of disclosure
by a doctor was pretty common.
But what in the past had been a
common scenario has become the
exception,” said Joseph Fins, a
physician at the Hastings Center,
a bioethics organization in Briar-
cliff Manor, N.Y.

Even as recently as the 1950s,

Fins said, doctors often withheld
information about untreatable
illnesses, thinking it would be
more humane than leaving a
patient without hope.

But medical care has improved.
Doctors can offer many alterna-
tives, and patients have demand-
ed a greater say in their treatment,
Fins said.

“Telling patients, giving them
information, need not be harm-
ful,” he said. “It can be produc-
tive.”

Warber remained healthy until
she traveled to Florida in August
1988.

“When my mother arrived in
Miami, she was very fatigued,
more than | could ever remem-
ber,”” Kimbrough said.

Warber also expericnced night
sweats, carly symptoms of AIDS
that she and her family assumed
were due simply to the Florida
heat.

The following February, she
came down with what she thought
was the flu. She developed a
cough she couldn’t shake. She
slept on a couch because she was
too weak to climb the stairs to her
bedroom.

She had switched to another
doctor by then, and at his
insistence she entered Humana
Hospital-Overland Park on April

10, 1989.

In his deposition, her doctor,
Mark Kahler, said he contacted
Zimmerman to ask about her
condition and was told she had
received HIV-contaminated
blood. Lab tests at the hospital
confirmed it.

On April 14, Kahler went (o
Warber’s hospital room and told
her and her husband, Marvin,

“Mrs. Warbier was very stoic,”
Kahler said in the deposition.
“She often didn’t show her
emotions right then, but I could
tell that she was greatly affected
by it. It was devastating to her.”

Warber was diagnosed with a
type of pneumonia commonly
found in pcople with AIDS. But
by the time she was hospitalized,

it was oo advanced (o treat
effectively.

“She already was dying,” Kim-
brough said. “"rherc was nothing
they could do to siop the
infection.” ‘

On Apnil 21, Roberta Warbuo
died.

Marvin Warber never showed
signs of IV infection, But in
March 1990 he died of a heart
attack.

“My futher was never the sani
after my mother died,” Kim-
brough said. “He was brokenhear-
ted. pf/w('b{)
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CLCLVJ”)#3

A3 3




State of Kansas
Joan Finney, Governor

Department of Health and Environment
Robert C. Harder, Secretary

Testimony presented to
House Public Health and Welfare Committee
by
The Kansas Department of Health and Environment

House Bill 2937

The Kansas Department of Health and Environment, though supportive of the intent of HB 2937,

is opposed to the bill as it is written.

Section 1 (j) includes saliva in the list of body fluids. CDC does not include saliva in its

list of body fluids for universal precautions because saliva does not carry sufficient
amounts of active virus and has been shown in laboratory studies to deactivate HIV.

Therefore, contact with saliva will not cause HIV infection.

The changes in Section 2 making positive HIV tests reportable for Kansas residents only would
have a strong negative impact on HIV/AIDS surveillance activities conducted by the agency.
It would encourage Kansans who believe themselves to be positive to provide false information

to HIV antibody counseling and testing sites in order to avoid being reported
thereby hindering the agency's capacity to conduct case investigations.

to KDHE.

The provisions of Section 4 as amended have the potential to place health care workers at
increased risk for HIV infection. Studies conducted in the past several years have shown
that whenever a health care worker is given HIV test results of patients, it has a negative
impact on their use of universal precautions. This is because they fail to use proper
protection in working with patients who test negative. This places them at greater risk
because the patient may in fact be HIV-infected but may not have been infected long enough
to react positive on the tests that are now in use. Both CDC and OSHA recommend universal
precautions as the best protection for personnel who may be exposed to those bodily fluids
that transmit HIV. The best protection for a health care worker has consistently been proven

to be the proper, consistent use of universal precautions.

Section 4, paragraph (b) would require physicians to violate CDC-recommended procedures for
patient notification, specifically those that urge in-person notification of tests results.
Studies as well as our years of experience in the area of HIV counseling and testing indicate
that the best way to provide results both positive and negative is in person, because it

offers a means by which the counselor can conduct primary prevention through risk reduction

education and can serve as a source of emotional support.

Conducting proper notification of persons diagnosed with HIV infection and AIDS has long been
a priority for KDHE. The Bureau of Disease Control currently has 10 staff members located

at local health agencies throughout the state to assist with providing appropriate couniifing
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for patients and in assisting them with partner notification. This is an activity to which
KDHE is committed.

Under current statute, we are limited in our efforts. Because HIV infection is reported to
KDHE without the names or locating information, many persons are lost to the system. In
1993, 52% of HIV case reports were made by physicians who are outside of the public health
system and unable to conduct the field work associated with partner counseling. This is an
important responsibility of the public health system. Unfortunately, KDHE cannot provide the
necessary follow-up, because on the patient leaves the physician's office, he or she is lost
to the system. A bill presently under consideration by the Senate, SB 198, would change the
existing laws and deal with this barrier in an effective, responsible manner.

Testimony presented by: Sally Finney Brazier
Director
AIDS Section
February 24, 1994
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in Reducing the Number of

~ 2
g

L5=04=4B1)

Occupational Exposures Among

Health Care Workers?

A Prospective Study of Physicians on a Medical Service

Edward S. Wong, MD; Jennifer L. Stotka. MD; Vernon M. Chinchilli, PhD;
Denise S. Williams, MT; C. Geri Stuart, MT; Sheldon M. Markowitz, MD

Using a daily questionnaire, we prospectively studied 277 physicians from two
hospital medical services for incidents of exposure to blood and body fluids and
barrier use before and after the implementation of universal precautions. We
found that implementation significantly increased the frequency of barrier use
during exposure incidents from 54% before implementation to 73% after imple-
mentation of universal precautions. Implementation led to a decrease in the
number of exposure incidents that resulted in direct contact with blood and body
fluids (actual exposures), from 5.07 to 2.66 exposures per physician per patient
care month, and to an increase in averted exposures in which direct contact was
prevented by the use of barrier devices, from 3.41 exposures per patient care
month before implementation to 5.90 exposures per patient care month after
implementation. Implementation affected neither the types of body fluid or
procedures involved nor the overall rate of exposure incidents (8.5 per patient
care month) but, through an increase in barrier use, it did prevent direct contact
with blood and body fluids and thus converted what would have been an actual
exposure into an averted one. We conclude that universal precautions were
effective in reducing the risk of occupational exposures among physicians on a

medical service.
(JAMA. 1991:265:1123-1128)

HEALTH CARE workers are at risk  of a curative treatment.'* Recent stud-

for acquiring hepatitis B virus (HBV)
and human immunodeficiency virus
type 1 (HIV-1) infections through occu-
pational exposures to blood and certain
body fluids (BBF). Exposure to HIV-1
is particularly worrisome because of the
high mortality rate and the current lack

From the Hospital Epidemiology Unit (Dr Wong and
Ms Stuart) and the Infectious Diseases Section. Megi-
cal Service, Hunter Holmes McGuire Department of
Veterans Affairs Medical Center (Drs Wong, Stotka. and
Markowitz and Mss Williams and Stuart), and the Meai-
cal College of Virginia, Virginia Commonwealith Univer-
sity (Or Chinchilli), Richmond.

Presented in part atthe National Meeting of the Amer-
ican Federation for Clinical Research, Washington. OC.
May 5, 1989.

Reprint requests to infectious Diseases Section (111-
C), Hunter Holmes McGuire Department of Veterans
Affairs Medical Center, 1201 Broad Rock Blvd. Ricn-
mond, VA 23249 (Or Wong). .

JAMA, March 6, 1991 —Vol 265, No. 9

ies have shown that the risk of acquiring
HIV-1 infection is approximately 0.4%
following percutaneous exposure and
even less for mucous membrane and cu-
taneous exposures.” These results,
while reassuring, should be interpreted
with caution since the overall risk to the
health care worker is dependent both on
the rate of transmission per episode of
exposure and the cumulative number of
exposures sustained over time. Few
studies have attempted to determine
the cumulative risk prospectively, rely-
ing instead on periodic surveys that ask
health care workers to recall exposures
sustained over prolonged inter-
vals.*™*" Such studies are subject to the
biases inherent in retrospective
methods.

Efficacy of Universal Precautions—Wong et al

In 1987, the Centers for Disease Con-
trol (CDC) recommended that all hospi-
tals adopt an infection control policy of
“universal precautions” (UPs).” Under
this policy, health care workers are to
assume that the BBF's of all patients are
infected with blood-borne pathogens
and that they should, therefore, protect
themselves with barrier devices when
anticipating contact. These precautions
are expensive; one recent study esti-
mates that they cost at least 3336 million
per vear in the United States to imple-
ment and maintain.”® While theoretical-
ly useful, there is currently no evidence
that UPs will actually reduce the num-
ber of exposures sustained by health
care workers. The possibility exists
that UPs may even increase certain
kinds of exposures: for exampie. the use
of gloves may interfere with tactile in-
put and increase the number of injuries
with sharp instruments during proce-
dures. In addition, if previous studies™
on compliance with infection control pol-
icies hold true, health care workers may
not adhere to suggested precautions.

In order to assess the hazards of occu-
pational exposures and the efficacy of
UPs more accurately, we prospectively
studied, with the use of a daily question-
naire, the frequency and types of expo-
sures incurred by physicians during
their care of patients on acute care med-
ical wards before and after hospital-
wide implementation of UPs.

SUBJECTS AND METHODS
Study Population and Design

Three acute care medical wards at the
Hunter Holmes McGuire Department
of Veterans Affairs Medical Center and
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the Medical College of Virginia Hospital
(both located in Richmond, Va) were
chosen for the study. The Veterans Af-
fairs Hospital (VAH) has 814 beds and
draws patients from the mid- and south-
Atlantic region. The University Hospi-
tal (UH) is a 900-bed, urban, inner-city,
tertiary care institution and a referral
center for central Virginia. Ward A at
the UH has 28 beds, while wards B and
C at the VAH have 40 beds each. The
monthly census for ward A and the com-
bined monthly census for wards B and C
during the study period averaged 105
and 192 patients, respectively. Patients
on each ward were the primary respon-
sibility of a house staff team that con-
sisted of an attending physician, one
resident. two interns, and two or three
medical students. Neither institution
has a ward for patients with acquired
immunodeficiency syndrome; rather,
ward assignments were made based on
availability of beds.

The study population consisted of at-
tending physicians, house staff, and
medical students who rotated monthly
through the study wards at both hospi-
tals. From May 1, 1988, to January 31,
1989, these physicians were monitored
prospectively for occupational expo-
sures by means of a daily questionnaire.
Participants were informed that the
purpose of the study was to evaluate the
frequency of occupational exposures to
BBF's. They were not told that compli-
ance with use of barrier devices was
being monitored. We made no attempts
to intluence the use of protective de-
vices or encourage excessive precau-
tions. We requested names on the ques-
tionnaires but, once study participation
was recorded (and during the third and
fifth month, data verified), physicians
were assigned a study number and per-
sonal identifiers were removed. Physi-
cians were informed of this process to
encourage their participation.

Questionnaires were passed out by a
member of the ward team during at-
tending rounds. We asked physicians to
complete one questionnaire for each ex-
posure incident sustained in the preced-
ing 24 hours. An exposure incident was
defined on the questionnaire as an oc-
currence in which the physician was ex-
posed to the BBF's of a patient, regard-
less of whether the exposure resulted in
direct contact with BBF's or not because
of the use of barrier devices (direct con-
tact avoided). The questionnaire sought
the following information for each expo-
sure: the date and time of exposure, the
procedure involved, the BBF's encoun-
tered, the contact site, and whether
there was a cut, open wound, or in-
flamed skin at the exposure site. If the
exposure site involved skin, physicians

1124 JAMA, March 6, 1991 —Vol 265, No. 9

were asked to provide a semiquantita-
tive assessment of the size of exposure:
large (contact area the size of a hand),
small (contact area the size of a quarter
or less), or moderate (contact area inter-
mediate between large and small). Phy-
sicians were also asked to specify which
protective devices (gloves, gowns,
masks, or goggles) they were wearing
at the time of exposure; if they were
wearing barrier devices; if the devices
protected them from direct contact with
BBF's; or, if they did not, would they
have been protected had they donned
barrier devices. Physicians experienc-
ing no BBF exposure on a given day
were asked to check the “no exposure”
response to calculate the denominator
(number of patient care days at risk).

Forms were collected daily. To deter-
mine compliance with the study, work
schedules for physicians were obtained.
Study compliance was calculated as the
number of questionnaires returned di-
vided by the number of days worked.
Multiple responses by the same physi-
cian in 1 day (signifying multiple expo-
sures during the same day) were count-
ed as one response so as not to
overestimate compliance. During the
third and fifth month of the study, the
information in every fourth question-
naire was verified by telephone or direct
interview by one of the investigators
within 24 hours of collection. The con-
cordance between the results of the
questionnaire and interview was 93%.

Universal precautions refers to the
infection control policy by which the
nealth care worker assumes that BBFs
of all patients are infected with a blood-
borne pathogen, advocates the use of
gloves when touching mucous mem-
branes and nonintact skin of all patients,
and recommends the use of other appro-
priate barrier devices when indicated
(eg, masks, eye coverings, and gowns
when droplets or splashes are likely to
oceur). Under UPs, the category of
BBF isolation was eliminated, but other
categories (eg, respiratory isolation)
were retained. Body fluids included the
following types: blood, wound drainage,
cerebrospinal fluid, synovial fluid, pleu-
ral fluid, peritoneal fluid, and pericardi-
al fluid, but not urine, saliva, feces, spu-
tum, vomitus, or tears unless they
contained visible blood.

All exposure incidents reported by
physicians on the questionnaires were
reviewed and classified as either (1) an
actual exposure when direct contact
with BBF's occurred because (@) barrier
devices were not used or, (b) when used,
they failed to protect the health care
worker (eg, a needlestick injury
through a gloved hand); or (2} an avert-
ed exposure because barrier devices

used by the physician at the time of : :

exposure prevented direct contact with :
BBF's. Each exposure was further clas-

sified into one of the following four &

types: (1) cutaneous exposure when the
skin at the site of contact or underneath
the barrier device in an averted expo-
sure was intact; (2) nonintact skin expo-
sure when the skin at the site of contact
or underneath the barrier device in an
averted exposure was inflamed or had a
cut or open wound; (3) mucous mem-
brane exposure at the eye or mouth; and
(4) needlestick injury.

The study was approved by our insti-
tutional review board. Written in-
formed consent of physicians was not
required by our institutional review
board because participation was volun-
tary and responses to questionnaires
were anonymous.

Implementation of Universal
Precautions

Universal precautions were not
adopted as the official hospital policy
until November 1, 1988. During the
preimplementation period. both hospi-
tals practiced the traditional category-
specific system of isolation by which iso-
lation precautions were initiated in
response to a patient’s suspected com-
municable disease or diagnosis.”™* Rou-
tine serologic screening for HIV-1 and
HBYV infections was not done at either
hospital.

The implementation process began on
September 26, 1988. A memorandum
was sent to all health care workers de-
fining the UP policy and listing a sched-
ule of mandatory educational sessions to
review the new policy. The memoran-
dum clearly stated that these sessions
would be mandated by the Occupational
Sarety and Health Administration and
that attendance was required.

At the UH, 40 separate educational
training programs were given through-
out October 1988. These sessions were
presented by the hospital Epidemiology
Unit and given in the form of a slide
presentation. These 1-hour sessions re-
viewed the following: the etiologic
agents (HIV-1 and HBV), the modes of
transmission, the natural history of in-
fection, and the risk of nosocomiai acqui-
sition. Universal precautions policy was
explained, including the appropriate
use of all barrier devices, the appropri-
ate waste disposal procedures, and the
proper use of cleaning agents to inacti-
vate HIV-1. Proper handling of sharp
instruments and needles was empha-
sized, and the correct procedure to re-
port needlestick injuries was reviewed.
Physicians received additional educa-
tion on UPs through medical grand. !

rounds and other teaching conferences \yﬂ«\

0
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in November 1988.

Barrier devices required for isolation
precautions under the category-specific
system of isolation were supplied by
means of isolation carts placed outside
patients rooms. Under the UP poliey,
individual isolation carts were replaced
by a centralized cart stocked with
gloves, masks, gowns, and goggles.
These carts, one per ward, were re-
stocked daily. Each patient’s room was
supplied with a box of examination
gloves and a puncture-resistant, leak-
proof needle disposal unit. Every nurse
was provided with a mouth shield to use
for mouth-to-mouth resuscitation.
Signs announcing the new policy of UPs
were mounted strategically in the cen-
tralized nurses station on each ward.

Implementation of UPs at the VAH
followed similar programs and proce-
dures with minor differences. The Octo-
ber training sessions were presented in
the form of a 17-minute videotape and a
15-minute didactic lecture. Health care
workers were given a multiple-choice
examination before and after these ses-
sions. Besides the initial September
memorandum, the hospital Epidemiolo-
gy Unit distributed a follow-up memo-
randum on UPs to all health care work-
ers. A VAH medical grand rounds on
UPs was given on September 30, 1688.

Statistical Analysis

The major outcome (dependent) vari-
able of interest was the binary response
relevant to whether the physician expe-
rienced either an actual or averted ex-
posure when exposed to the patient’s
BBFs. Since the same physicians were
repeatedly sampled over time (both be-
fore and after implementation of UPs),
it could not be assumed that the binary
responses for an individual were inde-
pendent. Therefore, the method of anal-
vsis proposed by Prentice” was chosen.
This approach can be considered a ver-
sion of multiple regression in which the
response is binary instead of normally
distributed. Unlike logistic regressiomn,
the Prentice method of regression al-
lows for correlation among repeated
measurements on individuals and as-
sumes no particular distribution.

Using the Prentice method, the fol-
lowing (independent) variables were
evaluated for their effect on the out-
come of barrier use: implementation of
UPs, patient admissions to study
wards, the type of hospital (VAH or
UH); the number of exposure incidents
sustained by physicians, the compliance
rate of the physician in filling out study
questionnaires (the number of question-
naires returned divided by the number
of patient care days worked), the time of
day when exposure occurred (day, eve-
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ning, or midnight shift), and emergency
status of the procedure associated with
the exposure. The effect of implementa-
tion on two other outcomes (the number
of actual and averted exposures) was
also evaluated using the Prentice meth-
od. In the regression analyses, only data
from the preimplementation period
(May 1, 1988, to September 15, 198%)
and the postimplementation period (No-
vember 16, 1988, to January 31, 1989)
were used, omitting data from the tran-
sitional period when UPs were being
implemented (September 16, 1988, to
November 15, 1988). Results of our re-
gression analysis of dichotomous vari-
ables were expressed as odds ratios
(ORs) with 95% confidence intervals
(Cls), calculated directly from the re-
gression coefficients. With needlestick
exposures, in which the incidence was
very low and the regression approach
was not applicable, a Mantel-Haenszel
X’ test™ was applied.

Data storage and processing were
performed via the CLINFO program
(BBN Software Products Corporation,
Cambridge. Mass). Regression anal-
yses were performed on a VAX 8650
with a program for Prentice’s method of
binary regression written by one of the
investigators (V.M.C.) in PROC IML of
SAS.” The Mantel-Haenszel tests were
performed via PROC FREQ of SAS.”

RESULTS

The Epidemioclogy of Exposure
Incidents

Of 294 physicians who rotated
through the three study wards during
the 9-month study period, 277 (94%)
physicians participated in our study.
These physicians returned 4573 ques-
tionnaires during 6697 patient care days
on the study wards. The compliance
rate of the participating physicians for
returning a questionnaire, after adjust-
ment for multiple exposures experi-
enced on the same day, was 67%. The
monthly compliance rate ranged from
65% to 70% and there was no significant
difference in compliance between
months either before or after implemen-
tation of UPs.

A total of 1553 exposure incidents (ac-
tual and averted exposures) to BBFs
were reported during the 9-month
study period. Ninety-two percent of
these exposures involved blood, either
by contact (1379 exposures) or by nee-
dlestick injury (49 exposures). There
were 25 exposures (1.6%) each to perito-
neal and cerebrospinal fluid and 20 ex-
posures (1.3%) to wound drainage. Ex-
posures to all other body fluids were
infrequent (Table 1).

The site of exposure was the hand in
1545 incidents (99%); this included ail 49

Table 1.—Types of Body Fluid Involved in Exposure
Incidents Among Physicians

No. (%)
of Exposure
Body Fluid Incidents
Blood by contact 1379 (88.6)
Blood by needlestick 49 (3.2)
Cerebrospinai fluid 25 {1.6)
Peritoneat fluid 25 (1.8)
Wound drainage 20 (1.3)
Pleural fluid 16 (1.0)
Respiratory secretions
(blood-tinged) 8 (0.8)
Bloody urine 2 (0.1)
Cther= 32 (2.1)
Total 1553 (100)

*Includes synovial fluid, melena. or not specified.

Table 2.—Procedures Associated With Exposure
Incidents Among Physicians

No. (%)
of Exposure
Procedure Incidents
Venipuncture 719 (46.3)
Intravenous catheter insertion or
manipulation 533 (34.3)
Arterial puncture 123 (7.9)
Paracentesis 34 (2.2
Nasogastric or percutaneous
enterogastric tube 33 (2.1)
Lumpar puncture 30 (1.9)
Respiratory suctioning 8 (0.5)
Foley catheter insertion 2 (0.1)
Patent care” 33 (2.1)
Cthert 15 (1.0}
Totai 1553 (100)

«includes wound care, moving or cleaning patient or
patient area.

tincludes bone marrow biopsy. rectal tube manipu-
fation, arthrocentesis. or not specified.

needlestick injuries. Physicians re-
ported only two mucous membrane ex-
posures {one involving the eye and one
the mouth). Six exposures occurred on
the face. but did not invoive the eyes or
mouth. Of 1496 cutaneous exposures, 76
(5%) occurred on nonintact skin (derma-
titis or cut). The area of contact in cuta-
neous exposures was described as small
or moderate in size 93% of the time.
However, in 104 incidents (7%), the con-
tact site covered an area the size of a
hand or larger.

The procedures leading to exposure
incidents are listed in Table 2. Eighty-
nine percent of these exposures oc-
curred during procedures that involve
the insertion or manipulation of needles
or catheters (719 exposures during ve-
nipuncture, 533 exposures associated
with intravenous catheters, and 123 ex-
posures during arterial punctures).
Noninvasive procedures (eg respira-
tory suctioning, wound care, or cleaning
the patient) accounted for less than 3%
of the exposures.

The Impact of Universal Precautions

Before hospital-wide implementation
of UPs, the frequency of barrier use
(gloves, gowns, or masks) by physicians
during an exposure incident was 54%.
The rate of actual exposures experi-
enced by physicians during preimple-
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Table 3.—Comparison of the Rates of Actual and Averted Exposures Before and After the implementation of Universai Pracautions™
Preimpiementation Postimplementation
Nonintact Nonintact
Cutaneous Needlestickt Skin Totat Cutaneous Needlestickt Skin Totat
Actual exposures 423 0.39 0.45 5.07 2.18 0.15 0.33 2.66 B
Averted exposures 3.12 A 0.29 3.41 5.49 - 0.41 5.90

*Rates are expressed as the number of exposures per patient care month. Only

occurred during the preimplementation period.

tNeedlestick injuries occurring on gloved hands were considered failures

mentation was 5.07 exposures per phy-
sician per patient care month (PCM), of
which 4.23 were cutaneous exposures,
0.39 were needlestick injuries, and 0.45
were nonintact skin exposures. During
this same period. physicians experi-
enced averted exposures at a rate of
3.41 exposures per PCM. The majority
of these exposures were cutaneous ex-
posures (3.12 exposures), but averted
nonintact skin exposures also occurred
at a rate of 0.29 episodes (Table 3).

Afterimplementation of UPs, the fre-
quency of barrier use reported by physi-
cians during exposures rose to 73%. The
rate of actual exposures per physician
after implementation fell to 2.66 per
PCM. while the rate of averted expo-
sures increased to 5.90 episodes per
physician per PCM (Table 3). The rate
of needlestick injuries dropped from
0.39 to 0.15 exposures per PCM in the
postimplementation period (P=.123,
Mantel-Haenszel ).

Comparison of data from the preim-
plementation and postimplementation
periods by the Prentice method of re-
gression revealed significant increases
in the frequency of barrier use
(P=4.7x10°") and in the rate of avert-
ed exposures (P=2.0x107) and a sig-
nificant decrease in the rate of actual
exposures (P=6.7x107).

The adjusted OR for the effect of UPs
on barrier use was 3.3 (95% CI, 2.0 to
5.2) Thus, physicians were more than
three times as likely to take barrier pre-
cautions during an exposure incident af-
ter implementation than before. The
OR for the effect of UPs on the probabil-
ity of experiencing actual exposures
was 0.3 (95% CI, 0.2 to 0.5), an approxi-
mately threefold reduction in risk after
implementation. The likelihood of
avoiding an exposure through the use of
barrier devices (averted exposures) in-
creased threefold with the implementa-
tion of UPs (OR, 2.9;95% CI, 1.8t04.4).

Our analysis also revealed the follow-
ing associations with barrier use, even
after adjustment for the impact of im-
plementation: physicians who were
more compliant with the study ques-
tionnaire and those who suffered fre-
quent exposures more often used barri-
er precautions, whereas physicians
performing emergency procedures used
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Table 4.—Variables Assessed for Their Effect on Barrier Use by Physicians

two mucous membrane exposure incidents were reported; both were actual exposures and

of the barrier to protect and were classified as actual needlestick exposures.

oo

Odds 95% Confidence ‘}
Variable P Value* Ratiot interval a3
Monthly admissions to study wards NSt ) 5" :
Type of hospitai§ NS ;
No. of exposures .019 ?
Compliance with questionnaire .004 3
Time of exposure NS - .
Emergency status .013 0.61 0.41-0.91
implementation of universal precautions 4.7 %107 3.25 2.04-5.18

“Muitiple regression (Prentice): result adjusted for effect of all other significant variables in model.

tExpressed only for dichotomous vanables.
+NS indicates. not significant.
§University Hospital vs Veterans Affairs Hospital.

barrier precautions significantly less
frequently than when performing non-
emergency procedures (Table 4).

The rate of exposure incidents (actual
and averted exposures combined), the
frequency distribution of procedures
leading to exposure, the sites of involve-
ment. and body luids involved before
and after implementation of UPs were
compared and found not to have been
affected by implementation.

COMMENT

In August 1987, the CDC published
recommendations for the universal use
of protective barrier devices to protect
health care workers from blood-borne
pathogens.” However, despite the the-
oretical benefits of UPs and strong en-
dorsements for their adoption, little evi-
dence exists to show that UPs will
protect health care workers as in-
tended. Our study is one of the few to
demonstrate that UPs can reduce the
number of occupational exposures. We
demonstrated by prospective surveil-
lance that implementation of UPs was
associated with a significant reduction
in the number of actual exposures sus-
tained by physicians from 5.07 expo-
sures per PCM in the preimplementa-
tion period to 2.66 exposures per PCM
in the postimplementation period. We
attribute this benefit largely to the ef-
fect of implementation on barrier use,
since the decrease in actual exposures
was inversely proportional to the in-
crease in the frequency of barrier use
and to the increase in the number of
averted exposures (Table 3). Although
we cannot be certain that implementa-

tion was the only factor, we are unaware
of any other factor or change in patient
care routine occurring during the study
period that may have contributed to this
reduction. In particular. we considered
the number of patients admitted to
study wards to be an important and po-
zentially confounding variable since ad-
missions directly affect the number of
diagnostic procedures and patient care
manipulations performed and, there-
fore, exposure risk. However, the
monthly census was similar in both the
preimplementation and postimpiemen-
tation periods. and regression analysis
found it not to be a contributing factor
(Table 4).

To the extent that implementation re-
duced the number of actual exposures.
it should also reduce the risk of occupa-
tionally acquired blood-borne infec-
tions. Variables that affect acquisition
include the cumulative number of expo-
sures, the transmission rate per expo-
sure. and the prevalence of disease.”
For HIV infection, needlestick injuries
carry the highest risk of transmission at
0.4% per episode of exposure. Since the
rate of needlestick injuries fell from 0.39
£00.15 episodes per PCM (a reduction of
62%), we estimate that the implementa- N
tion of UPs should reduce the risk of :
occupational HIV infection by the same -
rate (62%) since the other variables
(transmission rate and prevalence) re-
main unchanged. For HBV, implemen- }

B et

tation of UPs should have an even great-

(A

er impact since in most localities the % oi\g
prevalence of HBV is higher than HIV, ‘o
the efficacy of transmission per expo- :\}X ¢
‘%

sure episode is greater (6% to 32% perqi (,) )

P
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exposure episode vs 0.4% for HIV), and
exposures other than needlestick inju-
Hes (mucous membrane or nonintact
skin exposures) have been known to
-ransmit infection.®*

We noted in our study that the major-
ity (99%) of the exposure incidents in-
volved the hand, with only eight expo-
sures affecting the face or mucous
membranes. In addition, in 345 (89%) of
389 actual exposures when barriers
were not used, physicians reported
that, had gloves been worn, their expo-
sures could have been avoided. We also
noted that the number of needlestick
injuries fell from 0.39 episodes per
month on the study wards before imple-
mentation to 0.15 episodes per month
after implementation of UPs, a trend
that was also observed in another recent
study.® A possible explanation for this
reduction might have been improved ac-
cess to disposal units (one provided per
patient room), which, although unlikely
to affect the frequency of needlestick
injuries associated with procedures,
could have reduced the number of need-
lestick injuries related to transport and
inappropriate disposal. The CDC rec-
ommendations emphasized all elements
of UPs equally.” Our findings suggest
that the use of gloves is the largest con-
wributor to the efficacy of UPs.

We were also able to identify problem
areas that led to occupational exposures
(Table 2); this information should be
useful in efforts to further reduce such
exposures. Specifically, we noted that
venipuncture and the insertion or ma-
nipulation of intravenous access cathe-
rers led to 1252 (81%) of 1553 of reported
exposure incidents among physicians.
This suggests that, at a minimum, ef-
forts should be directed specifically to
improve physicians' techniques in veni-
puncture and catheter insertion and
care. Alternatives inciude the use of
phlebotomy and intravenous care
teams. Although the value of such
teams remains controversial,” we noted
that the proportion of exposure inci-
dents related to catheter insertion and
maintenance was significantly lower at
the UH, which had an intravenous care
team, than at the VAH, which did not
(64 of 290 vs 469 of 1263, P =.001, x°).

Our study design raises several meth-
odologic issues requiring comment.
First, we did not begin our study until
8 months after the CDC published their
recommendations for UPs and, as a re-
sult, many of our physicians were al-
ready practicing barrier precautions be-
fore official hospital adoption of the
policy. Had we begun our study earlier,
the baseline frequency of barrier use
would have been lower and the impact of
UPs might have been more dramatic.
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Despite this, we were still able to dem-
onstrate a substantial gain in the fre-
quency of barrier use and a reduction in
occupational exposures. Second, we re-
lied on a daily questionnaire as our sur-
veillance tool. We would have preferred
direct observation, but to adequately
monitor several hundred health care
workers over the extended study period
would have required a large number of
observers that, even if practical, would
have likely introduced its own form of
bias through the observer or Haw-
thorne effect. In addition, the process of
completing questionnaires itself can
have an effect on the use of barrier de-
vices by focusing attention on occupa-
tional exposures. However, since the
same questionnaires were used before
and after implementation of UPs, what-
ever effect it may have should be quali-
tatively and quantitatively similar be-
fore and after implementation, leaving
the difference in barrier use between
these two periods—the outcome of in-
terest—unchanged.

Third, the participation rate among
physicians in filling out the question-
naires was 67%. This rate is less than
ideal, but perhaps should not be unex-
pected given voluntary participation
and patient care duties of a busy medical
staff. Nonetheless, potential biases can
arise. For example. we observed that
physicians who were more compliant in
filling out the questionnaires were also
more likely to use barrier devices (Table
4): thus, any improvement in participa-
tion during the postimplementation pe-
riod could theoretically account for the
improved barrier use. However, as
noted, we observed no significant varia-
tion in the participation rate from month
to month. We should emphasize that,
although compliance with question-
naires was 67%, study compliance,
when judged by the number of physi-
cians who participated out of the pool of
physicians who rotated through the
study wards, was 94%. Thus, there was
little selection bias in the types of physi-
cians who participated.

Finally, our questionnaire solicited
data on the frequency of barrier use
during procedures and patient care ma-
nipulations associated with an exposure
incident. Thus, barrier use during pro-
cedures not leading to an exposure to
BBFs could not be ascertained. But,
because a physician’s decision on wheth-
er to don barrier devices is made before
an exposure incident has occurred, we
believe that our data, although based on
a subset, can validly be extrapolated
as representative of overall usage
patterns. ‘

The strength of our study lies in its
prospective design, which allowed us to
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sample our cohort of physicians daily,
obtaining detailed information on the
epidemiology of exposures as well as on
their incidence before and after the im-
plementation of UPs. The validity of our
results has recently been corroborated
by Lynch et al.® Based on periods of
direct observation, these authors found
overall glove use among their heaith
care workers to be 61% before imple-
mentation and 81% after implementa-
tion of body substance isolation, a sys-
tem of infection control similar to UPs.”
Thus, their results are remarkably simi-
lar to ours despite differences in meth-
od. Unlike their study, however, our
investigation was extended to assess
what impact the increase in barrier use
had on the incidence of occupational ex-
posures, the critical issue.

Based on our findings, we conclude
that UPs, as advocated by the CDC, are
effective in protecting physicians from
occupational exposures to BBFs. We
should emphasize that our study was
conducted at two urban medical cen-
ters. Procedural skills of health care
workers, the frequency of performance
of invasive vs noninvasive procedures,
and the prevalence of infections (HIV-1
and HBV) all affect exposure risk and
these variables will differ from service
to service as well as from institution to
institution. For example, Gerberding et
al® recently reported on the risk of occu-
pational exposures among operating
room personnel. The differences in the
epidemiology and incidence of expo-
sures between their study and ours
highlight differences in exposure risk
between medical and surgical person-
nel. Whether and to what degree vary-
ing exposure risk affects the efficacy of
UPs is an important issue that warrants
further investigation. In addition, more
prolonged follow-up studies will be
needed to evaluate how long the effect
of implementation persists and the
need, if any, for further intervention to
maintain compliance with UPs.

The authors are indebted to the medical house
staff for their cooperation and support: to C. Glenn

Mayhail. ¥D, and Richard J. Duma. MD. for their
assistance in the design of the study; to study coor-

* dinators. Patricia Jefferson. RN. and Robin Tay-

lor, RN: and to Bettie Duke, director of the Clinical
Research Center. Medical College of Virginia, for
her help in data processing.
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TESTIMONY BEFORE
House Public Health and Welfare Committee
February 24, 1994
RE: House Bill 2936 and 2937

Good afternoon. My name is Ann Hebberger. Iam a member of the
board of United Community Services of Johnson County (UCS). UCSisa
private, nonprofit health and human service planning agency in Johnson
County. As a planning agency, we look at the whole spectrum of health and
human ser‘vice needs, and at the programs designed to address those needs. My
testimony reflects concerns that UCS has about HIV/AIDS testing and-
reporting requirements currently under consideration by this committee.

Current Kansas law provides for anonymous and confidential reporting
of the results from HIV/AIDS tests. House Bill 2936 would require by-name
reporting of HIV test results (See line 22, page 2). Mandatory name reporting
is likely to discourage individuals from seeking early testing. Individuals who
do not seek testing do not have access to the benefits of education and
counseling. Education and counseling continue to be the main weapons for

reducing the risk of HIV infection and controlling the spread of the virus.

6400 Glenwood, Suite 205, Overland Park, KS 66202-4021 913-432-8424 FAX: 913-432-8427
) Planning Afffiate of Heart of America United Way



UCS Testimony, Page 2

UCS would like to recommend that you consider an alternative system for reporting
HIV cases, called unique identifier. The unique identifier system of reporting HIV cases
uses demographic characteristics such as race, gender, date of birth, and county of residence
plus the last four digits of the patient’s social security number. The use of a unique
identifier instead of name for reporting HIV test results significantly reduces the risk of
unnecessary or accidental disclosure, thereby eliminating the major barrier to testing. At the
same time, it would meet the Center for Disease Control’s criteria for verifiable HIV case
numbers to access federal funds. Texas has received $250,000 in federal grant monies to
implement a unique identifier system within the past year.

Also of concern, HB 2936 [Section (d), page 5] requires federal agencies to report to
Kansas the results of involuntary HIV test results. We question whether or not involuntary
testing is ethical. Certaj;lly any desired results may be obtained more ethically through other
HIV public policies.

Referring to another bill under consideration today, HB 2937 preserves the patient
confidentially contained with current Kansas law [See lines 18, 19, 35, & 36, page 2). We
support this aspect of HB 2937.

We have a couple of serious concerns about the sections of the bill regarding patient
and partner notification [See (b) & (c), page 4]. First, HB 2937 requires physicians to
"exercise dire diligence to inform spouse or partners of exposure” [See line 18 & 19, page
4]. Who will determine what constitutes "dire diligence” and what liability for Kansas

physicians are we creating by requiring "dire diligence?" In addition, HB 2937 removes

from current law the language about not creating "duty to warn" requirements for physicians

/
/
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UCS Testimony, Page 3

[See lines 23 & 24, page 4]. How will this impact the specific body of existing law
regarding "duty to warn?" Secondly, HB 2937 would permit physicians to notify persons
that they are HIV positive by certified mail [See lines 9-13, page 4]. In addition to being
inhumane, we ‘would lose one the best tools we have, post-test counseling, to protect partners
and educate the HIV positive person about case management services which have been shown
to save HIV health care dollars.

In closing, HIV testing and reporting requirements are a critical element in Kansas’
response to HIV/AIDS and worthy of your consideration. I urge you to protect patient
confidentiality as an important tenant of our system of public health. I recommend your
consideration of a unique identifier system of HIV reporting, which could accomplish the
following goals: 1) increase the willingness of individuals to seek testing because they are
assured confidentiality; ’2) reduce duplicate reporting of positive test results; 3) ensure
accurate statistical documentation to pull down federal funding; and 4) enable proactive

planning at the state and local level for future needs for HIV services.
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HIV TESTING & REPORTING -- CHART

5/4/93
STATE HIV REPORTING REQUIREMENTS

JS A — — A ————— AR,
REPORTING BY PRIMARILY NAME PRIMARILY REPORTING ANY DEMOGRAPHIC NO HIV REPORTING
NAME ONLY REPORTIMG WiTH SOME |BY DEMOGRAPHICS CHARACTERISTICS REQUIREMENTS

OPPORTUNITIES FOR WITH NAMES REPORTED [OTHER THAN NAMES

REPORTING EY IN SPECIFIC SITUATIONS

DEMOGRAPHICS ONLY
ALABAMA ARIZONA CALIFORNIA? GEORGIA® ALASKA?
CONNECTICUT' ARKANSAS ILLINOIS? IOWA DELAWARE®
1DAHC CCLORADO MARYLAND! KANSA DISTRICT OF COLUMBIA
MINMESCTA INDIANA CREGON® KENTUCKY FLORIDA
MISSISSIFPI MICHIGAN MAINE HAWAL
NEVALA MISSOUR! MONTANA LOUISIANA?
NCRTH CARCLINA NEW JERSEY NEW HAMPSHIRE MASSACHUSETTS
NORTH DAKCTA OHIO RHODE ISLAND NEBRASKA
SCUTH CARCLINA OKLAHOMA TEXAS NEW MEXICOWY
SCUTH DAKOTA UTAH NEW YORK
TENNESSEE WEST VIRGINIA PENNSYLVANIA
VIRGINIA WISCONSIN VERMONT
WYCMING WASHINGTON
13 STATES 12 STATES 4 STATES 9 STATES 13 STATES

NOTES:

HIV is anly reportable in cagae of zadiatne HIV and- T8

Allows individuals canvicted of certain sex crimes such as prostiu-
on o te reperiad oy rame for he purpose of "conviclion en-

kancement' in the case cf future arrests.

Namsc are obtainad for repoins of HiV infeciad schoolaged children

to provide for stalute mandated nctitication to school principals.

HIV symptematic individuals are reported by name.

The lollowing individusis are repcrted by rame: bicod/plasma

deners. sexusl ctienders, children undar ine age of €. parsons under

the age of 21 wiltn spacial education naads, persons vho reguast

public sector assistance with pariner netitization, and individuale with

8

The Oivision of Public Health has asked that a preposed regulation

3

withdrawn until a ‘unque identifier” 2ysterm can be tested and imple-

mented. If the division’s requast isn’t honzred, the rogulation is slated

10 taka etfect by July 1. 1693,

7 Obueins demcgraphic data cn all people wsied for HIV at state
laboratories.

* Blocd banks are required 10 repert all individuais who tast pesitive for
HiV. GOther facihities may alect to report the tolal number of HIV
positive patents. .

* The health depanment is presently planning rules to add HIV 1o the
list of repecrtanle disease.

¥ The possibility of implementing an HIV repenting system is undar
review and discussion.

10 maks MV reportable by name and address ke emperarily

Source: AIDS Pollcy Center, Intergovernmontal Health Policy Project, The George

Washington Univeraity, August 1933,




TO: Chairperson Flower and Mempers of the Public Health & Welfare Committee

RE: HB 2837

An Act Concerning AIDS and HIV Infections; Providing for Disclosure of

Certain Information Relating Thereto.

My name is Kimbrough D. Warber. I hcid a Ph.D. in Microbiology granted to me by
the University of Kansas. Lawrence. in 1883. My dissertation research was in

immunoiogy, the study of the immune system.

Notwithstanding my vocational interest in and study of Acquired Immune Deficiency
Syndrome (AIDS) and the Human Immunodef iciency Virus (HIV), I am here to testify

in support of HB 23837 for a far more personal reason.

My mother, Roberta Jeanne Warber, died on 21 April 1885. The cause of her deatn

was respiratory failure as a conseguence of a Pneumnccystis carinit infection.

which infection was opportunistic relative to a primary infection by HIV.
Certain health care providers in the Kansas City area were aware, in 1885, that
my mother had been exposed to HIV and was very iikely infected with the AIDS
virus. However, my mother was first informed of this exposure only ten days
before her death in 1983. when she entered a hospital believing she had a sever:e

case of the flu.
From March through November of 1884. my mother underwent chemotherapy for what

mother received a total of eleven units of transfused blood product. One of /72¢

i

had been diagnosed as terminal cancer. During the course of that therapy, my /{/ M%)%



those units was tainted with HIV. The contamination was discovered in 1885 by
virtue of a "look—back” program in which stored samples from transfused units of

bliood products were tested for the presence of HIV-reactive antibodies.

The discovery was reported by the testing bicod bank to the hospital in which my
mother had undergone the chemotherapy. The hospital notified the primary care
physician who had admitted my mother as a patient and whe was principally
‘respcnsible for ordering the blood product transfusions. That primary care
physician, Daniel D. Zimmerman. M.D., a Kansas—1licensed practitioner, willfully
decided to withhold from my mother the information concerning the 1ikelihood of

HIV 1infection.

As T have mentioned, in April, 1988, and under the care of a different physician,
my mother was admitted to another hospital due to severe pulmonary distress. At
the time, my mother believed she was suffering a bad cold-turned-bad flu. The
truth was. my mother was suffering the late stages of a by then irreversible

infection by Pneumocystis carinii (PC). I say "by then irreversible” because a

PC infection can be successfully treated when appropriate therapy is begun early
enough. PC pneumonia is an opportunistic infection common 1in patients with
severely compromised immune systems, as is the case in patients with "full-blown”
AIDS. My mother died ten days after admission to the hospital, having been
informed only at that time (during the April, 1888 admission) that she was

infected with HIV and indeed had developed "full-blown’ AIDS.

Or. Zimmerman willfully decided to withhold frommy mother information concerning W/Mbw

her risk for developing AIDS and of the consequent risks of secondary and life- /‘{“ %/ 4

threatening infections. In meking that decision, DOr. Zimmerman placed my father



(my mother's husband and sexual partner of 37 years) at risk of infection. ©Dr.
Zimmerman placed at risk every health care worker who subseguently deait with my
mother. This risk was genuine. I believe, because who would be especiaily
cautiocus in dealing with blocd and/or other body fluids from a 83 year-old
grandmother with a drug—free history and still in a 37 year monogamous marr iage?
Dr. Zimmerman, by his own admission, placed my daughter at risk because, in
August of 1988, my mother permitted her then two year—old granddaughter to Kkiss

an "owie” to make it better.

By withholding the infor*matjon of her HIV-status from my mother, Dr. Zimmerman
denied my mother her right to know her complete medical histery. In not knowing
this aspect of her medical history, my mother was prescribed Prednisone by a
different physician, in 1988. Prednisone is an anti-inflammatory agent wh\ichr
acts to inhibit certain processes of the immune system. It is uniikely that an
immunosuppressant drug would have been prescribed to a patient known to be at
risk for developing a severely compromised immune system as occurs due to HIV
infection. My mother was denied the opportunity to seek a second cpinion and to
seek therapy, either conventional or experirpenta], with regard to her HIV
infection. Dr. Zimmerman's decision effectively denied my mother her right to
be much more vigilant in regarding any illness or infection as life-threatening.
And it is as a consequence of this last point that my mother died from what she
thought was the flu, fromwhat could have been a curabie opportunistic 1'nfec£ion.
I have no illusion that my mother would not have died, eventuaiiy, from
complications of her HIV infection. I do believe, however, that the infection
that did ki1l her could have been cured, and her life reasonably prolonged, had /4/;&()

she been informed of the risk to her health of which Dr. Zimmerman was aware. X?%/V 5/
;%m%‘%



Dr. Zimmerman was permitted tc make arbitrarily a decision affecting the heaith
and health care opportunities of a patient. and indirectly the health of others.
He was permitted to do this because we all generally trust that heaith care
providers will always act in the patient’s best interest without being Tegally
or statutorially required to do so. Dr. Zimmerman's action (cor inaction) in my
mother’s case demonstrates that we cannot be so blindly trusting any longer.
What Dr. Zimmerman did was atrocious. What Dr. Zimmerman did should have been

criminal.

We have all heard members ofkthe health care comunity complain bitteriy of their
burdensome risk of civil liablity 1in today’s litigious society. It 1s not
inconceivable that a health care provider might one day learn that he/she did
something regarding a patient’s éare that might expose that health care provider
to civil liability. Faced with the prospect of costly civil litigation, that
health care provider might decide to avoid informing the patient, in hopes that,
with the passage of sufficient time, a statute of limitation or some other
masking illness or accident would uitimately protect the health care provider
from civil Tiability. It 1is unfortunate. but I must suggest that the threat of
criminal liability would be necessary to assure that such a scenario wouid not

come to pass. That criminal liability is what HB 2837 is designed to provide.

Perhaps more impcrtantly, however, the provisions for notification as set forth
in HB 2837 will help to guarantee something that most of us take for granted -
a guarantee that all information concerning our health be made available to us.

Guaranteed notification will empower patients to participate more fuily in their

health care; it will empower patients to beccme more fuT]y educated about th31i%?¢2¥£é;

¢
condition: it will empower patients to seek any and all therapies that mignt heéayéo
AT
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available. Guaranteed rotification will empower patients to be able to better

protect themselves and those with whom they might te intimate.

I understand that confidentiality concerning a person’s HIV status is a paramount
concern to all of us. There is nothing in the provisions for notification as set
forth in HB 2937 that would viclate the physician-patient privilege. And even
if my mother's case is one—of-a-kind (is there any way to be sure at this time?),
the provisions of HB 2837 would assure for all of us that my mother's case would

remain one-of-a-kind.

I urge the members of this committee to accept HB 2837 as written, and to
recommend its passage to the full House. I ask the members of this comittee to
work to see that the legislature of the State of Kansas enacts this bill and
thereby guarantees that each of us can be confident that we are fully informed

of our health status and our heaith care options.

Thank you all for allowing me to appear here today and for listening to my

concerns regarding the provisions of HB 2837.




KANSAS MEDICAL SOCIETY

623 SW 10th Ave. « Topeka, Kansas 66612 « (913) 235-2383
WATS 800-332-0156 FAX 913-235-53114

February 24, 1994

To: House Public Health and Welfare Committee

e
From: Chip Wheelen, KMS Director of Public Affairs/14fx
L~
Subject: House Bill 2936; Name Identification of HIV Positive
Patients and Partner Notification
House Bill 2937; Patient Notification of HIV Test Results

The Kansas Medical Society wishes to request a technical amendment
to HB2936 and substantive amendments to HB2937 prior to any action
that vyour Committee may take on these Dbills. The requested
amendments are described in the attached documents.

As you deliberate on these bills, we would ask that you keep in
mind some important considerations. Historically, physicians and
public officials have given special protections to information
obtained by a physician as a result of his or her relationship with
a patient. This physician-patient privilege 1is both an ethical
obligation in the medical profession and a legal standard under
Kansas law (K.S.A. 1992 Supp. 60-427). Furthermore, there are court
cases which have established that the U.S. Constitution protects
the patient's medical information by virtue of his or her right to

privacy.

There are, however, specific statutory exceptions to the physician-
patient privilege for reporting of persons suffering from
contagious diseases. In the past, public officials have chosen to
suspend the privileged nature of communications between patient and
physician in an effort to prevent epidemics. But there is a risk
involved in such exceptions.

The knowledge that his or her condition may not be privileged
information can deter patients from seeking needed medical care,
particularly if there is likely to be stigmatization of those
persons suffering from the malady. This can actually be
counterproductive to disease prevention strategies.

Most contagious diseases cause significant symptoms to develop
within a rather brief period from the time of exposure. This
usually compels the patient to seek medical care regardless of his
or her concerns about loss of physician-patient privilege. A
patient who is suffering or dying and knows that there are medical
interventions that will 1likely cure his or her disease, will
probably sacrifice the privilege in order to be cured or at least
relieved of symptoms. o



p.2, House PH&W Comm., HBs 2936&2937

Infection with human immunodeficiency virus is almost entirely
different from other infectious diseases for a variety of reasons.
There is no test for HIV but instead the available technology
allows us to test for the presence of antibodies to HIV. This means
that a patient may be infected and extremely contagious, but test
negative because his or her immune system has not yet produced
sufficient antibodies to test positive. :

Even if the patient is infected, he or she may not suffer any
symptoms of illness for an extended period of time, perhaps several
years. One must ask what motivation exists for a person to seek
testing for HIV status when he or she is not ill, and whether the
knowledge that his or her name will be reported to public health
officials will discourage or deter the patient from submitting to
testing. If this is the case, the opportunity to counsel such
individuals would be lost entirely. )

In this context, it is important to note that a nationwide survey
published in the October 6, 1993 edition of the Journal of the
American Medical Association concluded that "An alarmingly high
proportion (more than 60%) of those at highest risk for HIV
infection have not yet been tested for HIV antibody." The study
also concludes that "While some in high-risk groups may still be
unaware of the availability of testing or of their risk for
infection, others may deny their risk or be deterred by their
fears." This is why we urge you to proceed cautiously in your
deliberations.

In the past the Kansas Medical Society has maintained the position
that HIV test results must remain privileged. Our reason for that
position was based on the assumption that regardless of the test
results, the patient should receive extremely important counseling.
The goal, of course, is to urge such patients to modify their
behavior in a way that would preclude future exposure of themselves
or others; not only to HIV but hepatitis B and other similarly
transmitted diseases.

Our previous position regarding HIV testing was endorsed by the
Kansas Legislature and has been the law for several years. But
there are many critics who do not agree with our strategy for HIV
prevention who insist that public health officials must intervene
in order to prevent further spread of this insidious illness. They
argue that patients will not respond to counseling in a responsible
fashion and that they must be "monitored." They assert that we lack
the data necessary for epidemiological studies and that anonymity
results in the loss of federal grant funds that are available to
states where HIV reporting by name is mandated.

A o y
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p.3, House PH&W Comm., HBs 2936&2937

After years of resisting pressure from those who desire name
reporting of HIV positive patients, our Medical Services Committee
agreed that such a requirement as envisioned in HB2936 may be
acceptable. In September 1993 the KMS Council adopted the
recommendations of our Committee, thus altering the official
position of the KMS.

We are extremely concerned, however, that the mandatory partner
notification program described in new section four (p-.4, line 29)
could be counterproductive if it sends a message to the public that
a positive HIV test could result in a form of inquisition into the
patient's private life. Although the patient would ostensibly "not
be penalized for refusing or failing to volunteer the identity of
sexual or needle-sharing partners" (p.4, lines 41-42), this would
not necessarily diminish the deterrent effect of the partner
notification program. If you decide to enact new section four, it
is imperative that the existing provision in ‘subsection (b) of
K.S.A. 1993 Supp. 65-6004 be retained and that the 30-day reporting
period be incorporated. This would allow the patient!s physician to
provide post-test counseling prior to intervention by the KDHE
staff.

We must also question whether the cost of the partner notification
program would be an effective allocation of health care resources.
We believe that the same funding could probably be better applied
in the form of medical care for the infected patient.

We also have major reservations about the provisions of HB2937.
While it contains a much improved definition of "HIV infection"
(p.1, lines 32-33), the balance of the bill would constitute a
serious departure from acceptable standards of care. We cannot
endorse the concept of notifying a patient by certified mail that
he or she is infected with a serious illness. Therefore, if the
Committee decides to report HB2937 favorable for passage, we urge
you to adopt the amendments contained in the attached balloon.

We believe that the following points are extremely important: (1)
The physician should be allowed to decide when there exists a need
for other health care or emergency professionals to know that the
patient is HIV positive, (2) the patient should be informed of the
need to obtain post-test counseling regardless of the test results,
(3) the notification of the unsuspecting spouse or other partner by
the physician should be a product of counseling the infected
patient, and (4) the physician should not be exposed to
extraordinary liability because he or she is willing to provide
medical care to a patient who has been exposed to the HIV.

2y
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p.4, House PH&W Comm., HBs 2936&2937

We understand that the impetus for HB2937 was a situation that
raises many ethical questions. Oftentimes these kind of issues
should be resolved by the Board of Healing Arts rather than
attempting to define appropriate standards of medical care in the
statutes. Attached for your information are (1) a recent article
from the Journal of the American Medical Association which
describes the most recent standards of care for an HIV infected
patient and (2) a copy of K.S.A. 1993 Supp. 65-2837 which defines
the various grounds for disciplinary action by the Board of Healing
Arts.

We should also mention the possibility that the Senate Public
Health and Welfare Committtee may soon take action on legislation
that resembles HB2936. Our testimony on SB198 has been nearly
identical to our statements to you on this subject.

In summary, we do not promote any of these bills under discussion
but we acknowledge the prevailing consensus regarding the need to
more aggressively intervene and monitor cases of HIV infection. We
urge you to consider favorably our requested amendments prior to
taking action on these bills.

Thank you for the opportunity to comment and for considering our
requests.
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() “Sexual partner” means a person with whom the HIV-infected
individual has had intimate sexual relations during the period in
which the secretary belleves the individual may have been infected.

(k) “Needle-sharing partner” means any person with whom the
IV-infected person has shared equipment, products or materials of
any kind which are used to inject a substance into the human body.

Sce. 2. K.S.A. 65-6002 is hereby amended lo vead as follows:

65-6002. (1) Whenever any physician has-information-indioating that
a person is sullering from or has died from AIDS, such knowledge
or information shall be rveported immediately to the secvetary, lo-
gether with the name and address of the person who has AIDS; or
the name and fermer address of the deceased individual who
had sueh disease: Any laberatory direetor shall repert all pos-
ilive renctions te an ALDS test te the seeretary. Any physician
who is in rveceipt of a report indieating a positive reaction te a
test for 111V infeetion laboratory confirmation of HIV infection
resulling from the examination of any specimen provided to a lab-
oratory by such physician shall report all such pesitive renetiens
information to the secretary. Reports by physieinns and laberatery
directors shall be provided within one week 30 days of veceipt or
interprelation of the positive test results and shall designate include
the name and address of the person tested, the type of test or tests
pesformed, the date of performunce of the test or tests, the rvesults
of the test or tests, the sex, date of birth, county of residence and
racial/ethnic group of the person tested. For the purpese of re-
porting HIV infeetion enly; the name of the patient shall net
be reported. The provisions of this subscction shall not apply to a
physician who, while performing services, other than the direct ven-
dition of medical services, for an insurance company, health main-
tenance organization or nonprofit medical and hospital service cor-
poration, becomes aware that a person has tesled positive for 1V
or is suffering from or has died from AIDS.

() Whenever any laboratory director has information on labo-
ratory confirmation of HIV infection, this information shall be re-
ported ta the secretary. Reports shall be provided within 30 days
of testing and shall include the type of test or tests, the rvesults of
the test or tests, dates of performance of the test or tests, the name
of the physiclan or facility requesting the test or tests, and any
identifying information about the person tested as the laboratory
director has access to, such as the name and address of the person
tested, the sex, date of birth, county of residence and raciallethnic
group of the person tested.

(b} (¢) Any physician or laboratory director who reports the in-

knows
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who the physiclan knows has AIDS or has had a positive reaction

to an AIDS test may HIV test shall/disclose such information to
other health care providers, emergency personnel or law enforcement
officers who have been or will be placed in contact with bedily
fluids body fluid of such patient. The information shall be confi-
dential and shall not be disclosed by such health care providers,
emergency personnel or law enforcement officers except ns may be
necessary in providing treatment for such patient.

(L) Notwithstanding any other law to the contrary, a physiclan
who knows that a patient of the physician has AIDS or_has had a

may

positive reaction to an HIV test shall notify the patient’by certified
matil--return-receipt—equestedi—at—~the—time—shai—the—information
becomaes-known-te—the—physiclan.

{c) Notwithstanding any other law to the contvary, a physician
who has reason to believe that the spouse or partner of a person
who has had a positive reaction to an AIBRS test a test for HIV
infection or who has AIDS may have been exposed to HIV and is

unaware of such exposure may shall-exersise-dire-diligence-to/inform
the spouse or pariner of the risk of exposure. The information shall
be confidential and shall not be disclosed by such spouse ov partner
to other persons except to the spouse or parlner who has had a
positive reaction to an AIRS HIV test or who has AIDS.

{e) Nothing in this section shall be construed to erente a
duty te wam any person of possible exposure lo HIV-

~(d)- Any physician who discloses information in accordance with
the provisions of this section in good faith and without malice shall
have immunity from any llability, civil or criminal, that might oth-
erwise be incurred or imposed In an action resulling from such
disclosure. Any such physician shall have the same immunity with
vespecet to participation in any judicial proceeding resulting from such
disclosure.

Sec. 5. K.S.A. 65-6006 is hereby amended to read as follows:
65-6006. The sceretary shall preparve for distribution to the district
courts of the state edueational material explaining the nalure, causes
and effeets of AIDS and HIV infection and other information relating
ta AIDS and HIV as may be appropriate. The clerks of the district
courts or Judges thereof, when applicd to for a marviage license,
shall provide copies of such educational material to the parties to
the proposed marriage.

Sce. 6. K.S.A. 65-6001, 65-6002, 65-6003 and 65-6006 and
K.$.A. 1993 Supp. 65-6004 are herchy repealed.

of the need to schedule an appointment for
post-test counseling. If it is not possible

to contact the patient within one week by
normal methods of communication, the physician
may inform the patient of the need to schedule
an appointment

may

(d) Nothing in this section shall be construed
to create a duty to warn any person of possible
exposure to HIV infection.

VB
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From the Agency for Health Care Policy

and Research =sssssssssssse————vemww

Managing Early HIV Infection: The
AHCPR has released z clinical practice
guideline on evaluation and management
of early human immunodeficiency virus
(HIV)infecrion. Although the document
will be userul to a wide spectrum of pro-
viders whose practice includes patients
who are HIV-positive, it is especially
designed to meet the information needs
of family physicians and other primary
care providers.

The evaluation and management of
HIV infection. atleastin the early stages,
is well within the professional capability
of family physicians and other primary
care providers, and usually does not re-
quire the services of a specialist.

See also p 487.

The major recommendations are listed
below in broad outline. In the neariy
200-page guideline, they are clearly
spelled our in detzil. with charts and
graphs augmenting the text.

The guideline is not a comprehensive
guide to early HIV care; rather, it cov-
ers selected issues of special relevance
to practice in a primary care seuing.
These include the following:

Disclosure Counseling

‘When disclosing HIV status to a pa-
tient, include a face-to-face discussion of
the psychosocial and medical effects of
HIV infection, following careful assess-
ment of the person’s psychosocial status.
Discuss available therzpies and social ser-
vices and. where applicable, explain state
requirements for reporting the infecton.
Discuss the potential advantages and dis-
advantages of voluntary disclosure to fam-
ily, friends. and associates.

Urge patients to disclose their HIV
status to significant others, particularly
sex partners and needle-sharing part-
ners. Emphasize the need to prevent
further transmission of HIV infection.

Assess the need of the person infected
with HIV for counseling and initial care,
and make referrals for services that can-
not be provided on-size.

Evaluation and Care of Adults
and Adoclescents
Take a thorough medical, sexual. and
substance use history and performa com-
plete physical examination of the patient.
Assess the patient’s immune status by
determining the number of CD4 cells.
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Measure CD4 cells every 6 months when
the cell count is higher than 0.60x10%L
(600/pL) and at least every 3 months when
the cell count is 020 to 0.60X 10%L. Begin
therapies to prevent Pneumocystis cari-
n1 prneurnonia (PCP) if any of the follow-
ing conditions is met: (1) the CD4 cell
count is less than 0.20x10%L: (2) there
has been 2 prior episode of PCP; ar (3)
oral candidiasis or constitutional symp-
toms such as unexplained fevers are
present. Discuss the potendal risks and
benefits of using antiretroviral therapies.

Screen for Mycobacterium tubercu-
losis infection using the purified protein
derivative (PPD) test. If the patient is
PPD-positive, follow up with a chest
roentgenocgram and sputum smears and
cultures, and begin preventive therapy.
When selecting medications, consider
patterns of M tuberculosis drug resis-
tance in the community.

Evaluate patients for syphilis through
careful history-taking and a nontrepone-
mal test (ie, VDRL or rapid plasma rea-
gin [RPR] test). Perform a treponemal
test if the nontreponemal test is reacdve.
Obtain evaluation of cerebrospinal fluid if
the treponemal test is positive. Begin
penicillin weatment if necessary.

Conduer a thorough oral examination

.and discuss the need for special attention

to the development of oral lesions and the
possible rapid onset of periodontal dis-
ease; recommend 2 biannual visit to the
dentist, with more frequent dental follow-
up if problems appear.

Conduct an eye examination. ineluding
funduscopy. Refer the patient o an oph-
thalmologist when there are signs that
suggest ocular cytomegalovirus infection.

For pregnant women. measure CD4
cells at entry into prenatal care or at de-
livery if the woman has gone without pre-
natal care. Discuss with the patent the
potential risks and benefits of beginning
antiretroviral therapy. Administer PCP
prophylaxds if any of the three previousiy
defined conditions reiating to the need for
prophylaxs is met. Assess for syphilis in-
fection and. if necessary, complete penicil-
lin treatment at least 4 weeks before the
due date to prevent congenital syphilis.

Assess adolescents based on theirlevel
of sexual maturity, and adjust the dos-
ages of any drugs that are indicated
accordingly. Evaluate sexually active
adolescents for sexually transmirzed dis-
eases and counsel them in an ag
propriate manner.

Conduct annual gynecological e:
nations of HIV-infected female pat

making sure toinciude Papanicolaou tests.

Conduct objective, nonjudgmental
pregnancy counseling, inciuding discus-
sion of the risks of perinatal transmis-
sion of HIV infection, effects of preg-
nancy and childbirth on disease pro-
gression. and the long-term impact of
pregnancy decisions on the family. Ad-
vise against breasi-feeding.

Evaluation and Care of Infants
and Children

Evaluate the CD4 cell count and per-
centage at designated intervals. begin-
ning at 1 month of age. Begin PCP pro-
phylaxis after an episode of PCP or if
CD4 cells or percentage falls below age-
adjusted normal values. Begin antiretro-
viral therapyifthere is sympromartic HIV
infection or if the CD4 cell count or per-
centage falls below age-adjusted values.

"Conduct a neurological assessment,
including baseline computed tomo-
graphic or magnetic resonance imaging
scan. Perform a follow-up neurological
assessment. including age-related devel-
opmental assessment at each office visit.
Treart infants and children who display
HIV-related central nervous system dis-
ease with antiretroviral drugs. Consul-
tation with a specialist may be indicated.

Coordination of Care

Coordinate medical care and support
services for patents, or refer themto a
formal case management system.

Recognize that in the early stages of
HIV infection. such services will em-
phasize assistance with housing, job. and
financial issues. Later. the focus of as-
sistance wiil shift to medical issues.

Ensure that patients are referred <o
case management programs that are ad-
ministered by knowiedgezble, resource-
ful. empathetic individuals.

Written comments on the clinical prac-
tice guideline Evaluation and Manage-
ment of Early HIV Infection should be
addressed to: Acting Director, Office of
the Forum. AHCPR. Willee Bldg, Room
310. 6000 Executive Blvd. Rockville, YD
20852.

Clinton. MD
Administrator

—by J. Jarretz:

Editor's Note: Free conies ot e HlV guidsine angacom-
camen Quicx Feference Guioe for Cliniczans, Maraging
Zary HIV Infecazn. may De ootained Jy wiming 1c AHCPR
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continuing education requirements established
by the board. The reauest shall be on a form
provided by the boar and shall be accompa-
nied by the license fee established pursuant to
K.S.A. 65-2852 and amendments thereto. The
board shall adopt rules and regulations estab-
lishing appropriale continuing education re-
quirements for exempt licensees to l.)ucomc
licensed to regularly practice the heulm_g arts
within Kansas. Nothing in this subseclmn'(i)
<hall be construed to prohibit a person holding
an exempt license from serving as a coroner
or as a paid employee of (1) a local health
department as defined by K.S.A. 65-241 and
amendments thereto, or (2) an indigent health
care clinic as defined by K.S.A. 75-6102 and
amendments thereto. i

History: L. 1957, ch. 343, § 9; L. 1966,
ch. 35, § 1 (Budget Session); L. 1969, ch. 299,
§ 2; L. 1976, ch. 273, § 6; L. 1976, ch. 274,
§ 3; L. 1978, ch. 249, § 5; L. 1986, ch. 229,
§ 34; L. 1986, ch. 239, § 1; L. 1987, ch. 242,
§ 2; L. 1988, ch. 250, § 1; L. 1991, ch. 192:
§ 1; L. 1992, ch. 253, § 2; L. 1993, ch. 29, §
1; April 1.

's Opinions:

A"if:nn:lsc::;:::j inp residency training for services to
indigent health care clinics are covered under Kansas tort
claims act. 93-74.

65-2837. Professional incompetency, un-
professional conduct, false advertisement and
advertisement, license and licensee defined.
As used in K.S.A. 65-2836, and amendments
thereto, and in this section: .

(a) “Professional incompetency means:

(1) One or more instances involving failure
to adhere to the applicable standard of care to
a degree which constitutes gross negligence,
as determined by the board. )

(2) Repeated instances inv0|ving.fm|ure to
adhere to the applicable standard of care to a
degree which constitutes ordinary negligence,
as determined by the board. _

(3) A pattern of practice or other behavior
which demonstrates a manifest incapacity or
incompetence to practice medi?_inc.

(b) “Unprofessional conduct” means:

(1) Solicitation of professional patronage
through the use of fraudulent or false adver-
tisements, or profiting by the acts of those rep-
resenting themselves to be agents of the
licensee. )

(2) Representing to a patient lhu} a mani-
festly incurable disease, condition or injury can
be permanently cured.

(3) Assisting in the care or treatment of a
patient without the consent of the _pnuent, the
attending physician or the patient’s legal rep-
resentatives.

(4) The use of any letters, words, or terms,
as an affix, on stationery, in advertisements,
or othenwise indicating that such person is ¢n-
titled to practice a branch of the healing arts
for which such person is not Iicensc.d.'

(5) Performing, procuring or aiding and
abetting in the performance or procurement of
a criminal abortion. ) . o

(6) Willful betrayal of confidential infor-
mation. o

(1) Advertising professional superiority or
the performance of professional services in a
superior manner.

(8) Advertising to guarantee any profgs-
sional service or to perform any operation pain-
lessly. . -

(9) Participating in any action as a sta
member of a medical care facility which is de-
signed to exclude or which results in the ex-
clusion of any person licensed to practice
medicine and surgery from the medical staff qf
a nonprofit medical care facility licenseq in this
state because of the branch of the healing arts
practiced by such person or without just cause.

(10) Failure to effectuate the ('leclarauon. of
a qualified patient as provided in subsection
(a) of K.S.A. 65-28,107, and amendments
thereto. ) )

(11) Prescribing, ordering, dnspeqsnbng, ad-
ministering, selling, suppl})lling orl.gwmg‘ a:sy
amphetamines or sympathomimetic amines,
exclupt as authorized by K.S.A. 65-2837a, and
amendments thercto.

(12) Conduct likely to deccive, defraud or
harm the public. .

(13) Making a false or misleading statement
regarding the licensee’s skill or the efficacy or
value of the drug, treatment or remedy'prq-
scribed by the licensee or at the licensee’s di-
rection in the treatment of any disease or other
condition of the body or mind. )

(14) Aiding or abetting the practice of the
healing arts by an unlicensed, incompetent or
impaired person. )

(15) Allowing another person or organiza-
tion to use the licensee's license to practice
the healing arts.

(16) Commission of any act of sexual ubuse.,
misconduct or exploitation related to the li-
censee’s professional practice.

(17) The use of any false, fraudulent or de-
ceptive statement in any document connected
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with the practice of the healing arts including

the intentional falsifving or fraudulent altering

of a patient or medical care facility record.

(18) Obtaining any fee by fraud, deceit or
misrepresentation.

(19)  Directly or indirectly giving or receiv-
ing any fee, commission, rebate or other com-
pensation for prolessional services not actually
and personally rendered, other than through
the legal functioning of lawful professional part-
nerships, corporations or associations.

(20) Failure to transfer patient records to
another licensee when requested to do so by
the subject patient or by such patient’s legally
designated representative.

(21) Performing unnecessary tests, exami-
nations or services which have no legitimate
medical purpose.

(22) Charging an excessive fee for services
rendered.

(23) Prescribing, dispensing, administer-
ing, distributing a prescription drug or sub-
stance, including a controlled substance, in an
excessive, improper or inappropriate manner
or quantity or not in the course of the licen-
see’s professional practice.

(24) Repeated failure to practice healing
arts with that level of care, skill and treatment
which is recognized by a reasonably prudent
similar practitioner as being acceptable under
similar conditions and circumstances.

(25) Failure to keep written medical re-
cords which accurately describe the services
rendered to the patient, including patient his-
tories, pertinent findings, examination results
and test results.

(26) Delegating professional responsibilities
to a person when the licensee knows or has
reason to know that such person is not qualified
by training, experience or licenisure to, perform
them.

(27) Using experimental forms of therapy
without proper informed patient consent, with-
out conforming to generally accepted criteria
or standard protocols, without keeping detailed
legible records or without having periodic anal-
ysis of the study and results reviewed by a
committee or peers.

(28)  Prescribing, dispensing, administering
or distributing an anabolic steroid or human
growth hormone for other than a valid medical
purpose. Bodybuilding, muscle enhancement
or increasing muscle bulk or strength through
the use of an anabolic steroid or human growth

ormone by a person who is in good health is
not a valid medical purpose.

(29) Referring a patient to a health cu
entity for services il the licensee has a signit-
icant investment interest in the health care
entity, unless the licensee informs the patient
in writing of such significant investment inter-
est and that the patient may obtain such serv-
ices elsewhere.

(¢) “False advertisement” means any ad-
vertisement which is false, misleading or de-
ceptive in a material respect. In determining
whether any advertisement is misleading,
there shall be taken into account not only rep-
resentations made or suggested by statement,
word, design, device, sound or any combina-
tion thereof, but also the extent to which the
advertisement fails to reveal facts material in
the light of such representations made.

(d) “Advertisement” means all representa-
tions disseminated in any manner or by any
means, for the purpose of inducing, or which
are likely to induce, directly or indirectly, the
purchase of professional services.

(e) “Licensee” for purposes of this section
and K.S.A. 65-2836, and amendments thereto,
shall mean all persons issued a license, permit
or special permit pursuant to article 28 of chap-
ter 65 of the Kansas Statutes Annotated.

() “License” for purposes of this section
and K.S.A. 65-2836, and amendments thereto,
shall mean any license, permit or special per-
mit granted under article 28 of chapter 65 of
the Kansas Statutes Annotated.

(8) “Health care entity” means any corpo-
ration, firm, partnership or other business en-
tity which provides services for diagnosis or
treatment of human health conditions and
which is owned separately from a referring li-
censee’s principle practice.

(h) “Significant investment interest” means
ownership of at least 10% of the value of the
firm, partnership or other business entity
which owns or leases the health care entity,
or ownership of at least 10% of the shares of
stock of the corporation which owns or leases
the health care entity.

History: L. 1957, ch. 343, § 37; L. 1976,
ch. 273, § 15; L. 1979, ch. 198, § +; L. 1979,

ch. 200, § 1; L. 1983, ch. 214, § 2; L. 1984,
ch. 237, § 2; L. 1986, ch. 229, § 42; L. 1987,
ch. 176, § 6; L. 1989, ch. 196, § 2; L. 1991,
ch. 192, § 3; L. 1993, ch. 205, § I; July 1.

G5.2859. Filing false documents with
board; forgery; penalty. Any person who shall
file or attempt to file with the board any false
or forged diploma, certificate, affidavit or iden-



State of Kansas
Joan Finney, Governor

Department of Health and Environment
Robert C. Harder, Secretary

Testimony presented to

House Committee on Public Health and Welfare

by
The Kansas Department of Health and Environment

House Bill 2936

The Kansas Department of Health and Environment strongly supports the concept of partner
notification for persons known to have been exposed to the Human Immunodeficiency Virus. We
have some concerns about specifics of HB 2936 as it is currently written and would like to
suggest some changes in it.

Our current efforts to counsel the sexual and needle-sharing partners of persons diagnosed
with HIV infection are greatly limited because of anonymous reporting. The Bureau of Disease
Control has long been committed to partner notification. Trained Disease Intervention
Specialists (DIS) are available to assist with partner counseling for persons diagnosed with
sexually transmitted diseases. KDHE sees this counseling as an important tool in preventing
new cases of infection, because it allows those individuals who are at highest risk to
receive one-on-one counseling designed to instruct the person in risk reduction techniques.
DIS are unable to provide this assistance to more than half of the persons diagnosed with HIV
infection in Kansas because their identities are unknown to us, even though they are known
by the physician, drug treatment facility, hospital, or local health department where the
test was conducted. The changes made in Section 2 of HB 2936 would remedy this.

However, the nature of funding to support our partner notification activities poses a
potential problem where compliance with the provisions of New Section 4 1is concerned. Given
that the staffing necessary to conduct partner notification is supported primarily with
federal funds (that are renewed annually), would the State be in violation of the law if
funds for the program were reduced and staffing cut?

With regard to New Section &4, paragraph (d), I have an additional concern that it will not
be possible to obtain anything other that statistical information from most of the studies
listed. The federal government defines the reporting requirements for the studies it funds.
At the present time, states receive only statistical information. I have been unable to
determine whether or not individual information is available. I believe further study 1is
needed to identify workable elements of this section in order to determine what its full
programmatic and fiscal impacts would be. At first glance, the impact of this language may
seem minor when it is, in fact, significant.

Testimony presented by: Sally Finney Brazier, M.Ed.

\
Director _3(\}‘" \x
AIDS Section, Bureau of Disease Control Q &6&

February 24, 1994 . Qﬁi?ﬁ%\
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AMERICAN CIviL LIBERTIES UNION

OF KANSAS AND WESTERN MISSOURI
706 West 42nd Street, Kansas City, Missouri 64111 (816) 756-3113

Testimony in Opposition {o House Bill 2936
Houss Public Health and Welfarea Cammittee, Hon. Joann Flower, Chair
Thursday, February 24, 1885

The American Civil Libertles Union of Kansas and Westemn Missour! includes 1,200 members In the
state of Kansas. We are a private, nonprofft public advocacy and service organization, and an affillate of the
national ACLU, which began in 1925. The purpose of the ACLU js 16 pratect and advance civil liberties as
guaranteed under the BIli of Rights through litigation, lobbying, and education.

Tha Amaerican Clvil Liberties Union stands in strong opposition to Houss Bill 2836, which would
require laboratory dirsctors to report the names of parsons testing positlve for HIV to the Sacratary of
Health and Environment, for the following reasons:

-- No system of providing confidentlality can be 100% sffective. Any violations of the constitutional
right to privacy are llkely to result in much mare grisvous consequancss for.persons with HIV than for persons
with other communlicable diseases, or In the case of persons whose other health factors are revaaled, because
of the great potential for discrimination in employment, housing, and other accomodations, and bscause of the
intense socletal stigma still attached fo the disease.

~-- Even though there may be legal remedies for the violation of privacy, they are rendered moot In
practice because lawsults are publlc documents. A person who has suffered significant and actlonable
discrimination on the basis of a breach of the State's responslbllty for confidentiality may not be able to fle a
lawsult for fear of publicizing his or her condifion even further, with even more harmful results.

-- There is a need for accurate statistical reporting, but thase stafistics do not have to include the
name of the affected Individual. In fact, # Is likely that reporfing by name will have the raverse sffact than that
desirad by this Committee, since the knowledgs that the namas of thoss testing positive will bs sent to the state
will enoourage many persons who nesed the testing to avold if. Avoidance of testing has obviously adverss
sffacts both for public heaith, the health of those individuals and persons with whom thay have sexual contact,
and for the aceurale statistics desired by the Kansas Department of Health and Environment, even consldering
the fact that there may be soms duplication of coded statistics.
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STATE OF KANSAS

D1vISION OF THE BUDGET
Room 152-E
State Capitol Building
Topeka, Kansas 66612-1504

. (913) 296-2436 . .
Joan Finney FAX (913) 296-0231 Gloria M Timmer
Governor Director

February 24, 1994

The Honorable Joann Flower, Chairperson
House Committee on Public Health and Welfare
Statehouse, Room 426-S

Topeka, Kansas 66612

Dear Representative Flower:
SUBJECT: Fiscal Note for HB 2937 by Representative Benlon

In accordance with KSA 75-3715a, the following fiscal note
concerning HB 2937 is respectfully submitted to your committee.

HB 2937 would require a physician to provide immediate
notification to a patient by certified mail upon learning that the
patient has AIDS or has tested positive for HIV. It would also
require physicians to "exercise dire diligence" to inform the
partner of the person who has AIDS or has a positive HIV test of
the risk of exposure. Current law only "allows" the physician to
notify the partner. The bill would also define the term bodily
fluids, clarify certain reporting requirements, and make other
technical amendments.

The passage of HB 2937 would have no impact on state revenues

or expenditures.

Sincerely,

—
Agiia_ /77-./iﬁh/ntk_—

Gloria M. Timmer

Director of the Budget

2937.fn )
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STATE OF KANSAS

DIVISION OF THE BUDGET

Room 152-E
State Capitol Building
Topeka, Kansas 66612-1504
. (913) 296-2436
Joan Finney , FAX (913) 296-0231

Governor

Gloria M. Timmer
Director

February 23, 1994

The Honorable Joann Flower, Chairperson
House Committee on Public Health and Welfare
Statehouse, Room 426-8S

Topeka, Kansas 66612

Dear Representative Flower:

SUBJECT: Fiscal Note for HB 2936 by Representatives Wagle,
et al.

In accordance with KSA 75-3715a, the following fiscal note
concerning HB 2936 is respectfully submitted to your committee.

HB 2936 would create the HIV Partner Notification Act. The
bill would require the Secretary of Health and Environment to
establish a program for partner notification and referral services
for persons with human immunodeficiency virus (HIV) infection. It
would require the Department to interview any person reported
either to have AIDS or to have been infected with HIV to try to
gain information from that person in order to notify sexual or
needle-sharing partners. The identity of the person with AIDS or
HIV would not be revealed to any partner the Department contacts to
notify and provide information of possible infection.

The Department would be required to request monthly HIV
infection reports on residents of the state who have been tested by

federal agencies. - The Department would compile a monthly
statistical report based on the information received from the
federal reports. The bill would also require physicians and

laboratories to provide notification to the Secretary of Health and
Environment of any laboratory confirmations of HIV infection.
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e Honorable Joann Flower, Chairperson

sbruary 23, 1994
rage 2
Estimated State Fiscal Impact
FY 1954 FY 1594 FY 1995 FY 1995
SGF All Funds SGF All Funds
Revenue -- -- -~ --
Expenditure -- -- $59,294 $59,294
FTE Pos. -- -- - 2.0

The Department of Health and Environment reports that the
passage of HB 2936 would require 2.0 additional FTE Disease
Intervention Specialist positions at a cost of $59,294 from “the
State General Fund for FY 1995. The Department indicates
provisions of the bill would change HIV reporting to include names
and this would increase the possibility of case investigations.
There would be a need for the additional staff to ensure that the
agency could comply with the new mandates. Any expenditures
resulting from the passage of this act would be in addition to
amounts included in the FY 1995 Governor’s Budget Report.

Sincerely,

@dm /N, /émmk_

Gloria M. Timmer
Director of the Budget

cc: Laura Epler, KDHE

2936.fn



