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MINUTES OF THE SENATE COMMITTEE ON COMMERCE.

The meeting was called to order by Chairperson Alicia Salisbury at 8:00 a.m. on January 27, 1994 in Room

123-S of the Capitol.

Members present: Senators Burke, Downey, Gooch, Harris, Hensley, Kerr, Petty, Ranson,
Reynolds, Salisbury, Steffes and Vidricksen

Committee staff present: Lynne Holt, Legislative Research Department
Jerry Ann Donaldson, Legislative Research Department
Jim Wilson, Revisor of Statutes
Bob Nugent, Revisor of Statutes
Mary Jane Holt, Committee Secretary

Conferees appearing before the committee:  Senator Bill Wisdom

Jim DeHoff, AFL-CIO

George Ledermann, Executive Director, Kansans for the Right to
Work

John Weber, President, Kansas State Council of Machinists

Hal Hudson, National Federation of Independent Business

Larry Landwehr, President, Teamsters Local Union #795,

Terry Leatherman, KCCI

Mpyrlene Kelley, Director, Kansas Association of Public
Employees

Roland Smith, Wichita Independent Business Association

Others attending: See attached list

Hearing on SB 204--Fair share representation fee for labor organizations from nonmember

employees

Jerry Ann Donaldson, Legislative Research Department, explained SB 204 is an amended version of
1991 SB 174. The Attorney General, on March 24, 1992, issued Opinion No. 92-42 pertaining to SB 174
that stated unions could assess a representation fee only if the nonmember seeks the union’s assistance. Since
SB 174 would allow the employee the ability to exercise his or her freedom of choice regarding who shall
represent him or her in the grievance matter, the bill would not violate the provisions of article 15, section 12
of the Kansas constitution, see attachment 1.

Senator Bill Wisdom appeared before the Committee in support of SB 204. He said this bill provides
that a nonmember of the labor union may request the labor union to represent them for a fair share
representation fee. The fair share representation fee assessable to employees who are not members of the
labor organization shall not exceed the actual cost of representing such nonmember employees in any matter
relating to an individual grievance concerning such nonmember employee. Such service fee shall not include
the cost of any additional benefits provided to union members through their dues.

Jim DeHoff, Executive Secretary-Treasurer, Kansas AFL-CIO, testified in support of SB_204, He
stated the Kansas AFL-CIO respects the right of anyone to join or not join any organization they choose.
They are only asking for the right that everyone else in our free society has, the Doctrine of Unjust
Enrichment. The doctrine that a person shall not be allowed to profit or enrich himself or herself at another’s
expense. The Kansas Right-To-Work law is the only law that has ever been passed in Kansas that presently is
excluded from the Unjust Enrichment Doctrine, see attachment 2.

George Ledermann, Executive Director, Kansans for the Right to Work, testified in opposition to SB
204 Kansans for the Right to Work’s opposition is based on the support for the principle of “freedom of
choice” in the workplace regarding employment, as well as their view that SB 204 is clearly a form of “agency

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported herein have not been submitted to the individuals 1
appearing before the commitiee for editing or corrections. -
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shop”, see attachment 3.

John Weber, President, Kansas State Council of Machinists, testified some workers in Kansas are
taking undue advantage of the benefits others have worked for and pay to maintain; they are receiving benefits
without paying their “fair share”. He requested the union be allowed to charge a reasonable fee for
representing those non-union employees, see attachment 4.

Hal Hudson, State Director, National Federation of Independent Business, testified SB 204 would
undermine Kansas’ right-to-work statues and would force some workers to pay support to an organization
they have a constitutional right to choose not to join. SB 204 provides that it would be unlawful for a labor
organization to discriminate against an employee for failure to pay the fee; however, failure of the nonunion
member employee to pay the fee would give the labor organization the right to bring an action in court to
receive payment, plus court costs and attorney fees. That provision could constitute discrimination.

Mr. Hudson reported the results of a survey in which 92.6% of the members indicated they were
opposed to a “fair share representation fee”, see attachment 5.

Larry Landwehr, President, Teamsters Local Union #795, Wichita, a proponent, explained if a
nonmember requests the union to represent them, then the union should have the right to recover what it cost
to represent the nonmember.

Terry Leatherman, Executive Director, Kansas Industrial Council, Kansas Chamber of Commerce and
Industry, presented testimony opposing SB 204. He stated SB 204 proposes to require nonunion members of
a workplace to pay a fee for union representation in a grievance proceeding. If the nonunion worker refuses to
pay, SB 204 gives the union the right to sue the worker. If representing non-union employees has become a
burden, labor organizations should urge Congress to relieve them of their exclusive bargaining responsibility.
This bill demands they pay a fee for representation from a union they have chosen not to join, see attachment
6.

Myrlene Kelley, Executive Director, Kansas Association of Public Employees, appeared in support of
2B 204, SB. 204 means more involvement in self determination by the people affected, more fairness in
bearing the costs associated with the maintenance of harmonious relationships between labor and management,
and development of a clearer picture of the desires of the work force on the issue of unionization, see
attachment 7.

Roland Smith, Executive Director, Wichita Independent Business Association, testified SB_204
basically calls for nonunion employees to pay tribute to the union. This is a violation of the employees right to
make the choice to join or not join the union. Passage of SB 204 would be a strong disincentive for economic
development in Kansas, see attachment 8.

Senator Burke moved, Senator Steffes seconded, to adopt the minutes of January 25, 1994. The
motion carried by voice vote,

The Chairman adjourned the meeting at 9:00 a.m.

The next meeting is scheduled for January 31, 1994.
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As Amended by Senate Committee

Seasion of 1891

SENATE BILL No. 174

By Senators Steineger and Strick

2-11

AN ACT concerning employment; providing for a fair share serdee
representation fee to be paid to certain labor organizations under
certain circumstances; relating to procedures, rights and duties;
amending K.S.A. 44-803 and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 44-803 is hereby amended to read as follows:
44-803. (@) Employees shall have the right to self-organization, to
form, join, or assist labor organizations, to bargain collectively
through representatives of their own choosing, and to engage in
concerted activities, for the purpose of collective bargaining or other
mutual aid or protection, and such employees shall also have the
right to refrain from any or all such activities.

(b) Any labor organization that has been certified or formally
recognized as the exclusive bargaining agent under the national labor
relations act and that is required by such federal act to represent
all members of the bargaining unit whether members of the labor
organization or not shall have the right to bargain for a fair
share service foe to be assessed may assess a fair share repre-
sentation fee to those nonmember employees who by federal mandate
the labor organization must represent to the same extent as dues
paying members of such labor organization for representation serv-
ices provided to such nonmember employee pursuant to a specific
request made by such nonmember employee to the labor organization
Jor representation of such nonmember employee by the labor or-
ganization in any matter relating to an individual grievance con-
cerning such nonmember employee.

(c) The fair share servéoe representation fee assessable to em-
ployees not members of the labor organization shall not exceed the
actual cost of representing such nonmember employees in a¥ aspoots
of such nonmeomber employess- conditions of employment any
matter relating to an individual grievance concerning such nonmem-
ber employee as provided in subsection (b). Such service fee shall
not include the cost of any additional benefits provided to union
members through their dues but shall be no more than the
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cost Of ropresenting such nonmember employses to the oxtont

(@) Failure of a nonmember employee to pay such nonmember
employee’s fair share sereéesé representation fee as provided in this
section shall give the labor organization the right to bring an action
in any court of competent jurisdiction for the payment of such service
fee, together with costs and attorney fees. An employee’s failure to
pay such service fee shall not prejudice the employee’s right to
continued employment with the employer. It is unlawful for a labor
organization or an employer to discriminate against an employee in
any way because of the failure of an employee to pay the fair share
representation fee. Payment or nonpayment of the fair share rep-
resentation fee shall in no.way be a condition of employment.
~(e) The labor organization may bargain with the employer, sub-
ject to the individual written authorization of a nonmember em-
ployee, for a deduction from the nonmember employee’s wages the
amount of the fair share seérvése representation fee determined as
provided in this section. The written authorization of such nonmem-
ber employee to have the fair share servéce representation fee de-
ducted from the employee’s salary or wages shall remain effective
for not less than 100 days and shall be terminated anytime thereafter
upon 30 days’ notice to the employer and the labor organization of
the employee’s desire to terminate the authorization for the fair share
s6rpice representation fee deduction from the salary.

(H A charnge in the amount of the fair share service fee to
be doducted cannot be made more often than twice in any
Feseal year-

t&t A nonmember employee may renew an authorization to de-
duct the fair share sersice representation fee after such fee is ter-
minated as above provided upon 10 days’ notice to the employer
and the labor organization.

(h) Payment of all moneys deducted from the employer’s payroll
shall be paid by the employer to the labor organization.

Sec. 2. K.S.A. 44-803 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after
its publication in the statute book.

/-



SESSION OF 1992

SUPPLEMENTAL NOTE ON SENATE BILL NO. 174

As Amended by Senate Committee on

Labor and Industry and Small Businesses

Brief*

S.B. 174 permits an authorized labor organization to assess a fair share
representation fee to a nonmember employee who specifically requests representa-
tion in a grievance matter which involves the nonmember employee.

Background

Support for the measure was expressed by representatives from the Kansas
AFL-CIO and the Kansas National Education Association. Letters of support
were received from the Kansas State Council of Machinists and an individual.
Opposition came from Kansans for the Right to Work and the Kansas Chamber
of Commerce and Industry. A letter of opposition was received from an official
with Pan-Western Petroleum, Inc.

* Supplemental Notes are prepared by the Legislative Research Department
and do not express legislative intent.

/-2




STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR, KANSAS JUDICIAL CENTER, TOPEKA 66612-1597

ROBERT T. STEPHAN

MAIN PHONE: (913) 296-2215
ATTORNEY GENERAL

CONSUMER PROTECTION 296:37%1
March 24, 1992 TELECOPIER: 296-6296

ATTORNEY GENERAL OPINION NO. 92- 42

The Honorable Frank D. Gaines
State Senator, 16th District
State Capitol, 140-N
Topeka, Kansas 66612

Re: Constitution of the State of Kahsas -

Miscellaneous -- Membership or Nonmembership in
Labor Organizations; Representation Fee

- Labor and Industries -- Employer and Employee
Relations -- Rights of Employees

Synopsis: 1992 Senate Bill No. 174 does not violate the
provisions of article 15, section 12 of the Kansas
constitution. Cited herein: K.S.A. 44-803;
44-809; Kan. Const., art. 15, sec. 12.

* * *
Dear Senator Gaines:

As Senator for the sixteenth district You request our opinion
as to whether the provisions of 1992 Senate Bill No. 174

contravene the provisions of article 15, section 12 of the
Kansas constitution.

Senate Bill 174, as amended by the Senate committee on labor,

industry and small business, amends K.S.A. 44-803 by adding
the following language:

"(b) Any labor organization that has been
certified or formally recognized as the
exclusive bargaining agent under the
national labor relations act and that is
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required by such federal act to represent
all members of the bargaining unit whether
members of the labor organization or

not shaii have the right te bargain for

a fair share service fee to he assesged
may assess a fair share representation fee
to those nonmember employees who by
federal mandate the labor organization
must represent to the same extent as dues
paying members of such labor organization
for representation services provided to
such nonmember employee pursuant to a
specific request made by such nonmember
employee to the labor organization for’
representation of such nonmember employee
by the labor organization in any matter
relating to an individual grievance
concerning such nonmember employee.

"(c) The fair share service
representation fee assessable to employees
not members of the labor organization
shall not exceed the actual cost of
representing such nonmember employees

in aii aspects of such nenmember
empioyees: conditions of empioyment any
matter relating to an individual grievance
concerning such nonmember employee as
provided in subsection (b). Such service
fee shall not include the cost of any
additional benefits provided to union
members through their dues but shaii be

NS more than the actuai cost of
representing such nonmember empitoyees te
the extent required by the nationai iaber
retations act,

"(d) Failure of a nonmember employee to
pay such nonmember employee's fair

share serviece representation fee as
provided in this section shall give the
labor organization the right to bring an
action in any court of competent
jurisdiction for the payment of such
service fee, together with costs and
attorney fees. An employee's failure to
pay such service fee shall not prejudice
the employee's right to continued
employment with the employer. It is
unlawful for a labor organization or an
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— employer to discriminate against an
employee in any way because of the failure
of an employee to pay the fair share
representation fee. Payment or nonpayment
of the fair share representation fee shall
in no way be a condition of employment.

"(e) The labor organization may bargain
with the employer, subject to the
individual written authorization of a
nonmember employee, for a deduction from
the nonmember employee's wages the amount
of the fair share service

representation fee determined as provided
in this section. The written
authorization of such nonmember employee
to have the fair share service
representation fee deducted from the
employee's salary or wages shall remain
effective for not less than 100 days and
shall be terminated anytime thereafter
upon 30 days' notice to the employer and
the labor organization of the employee's
desire to terminate the authorization for
the fair share serviece

representation fee deduction from the
salary.

"(f) A change in the amount of the
fair share service fee to be deducted
cannot be made more often than twice in
any fiscai year-s

"{g} A nonmember employee may renew an
authorization to deduct the fair share
service representation fee after such
fee is terminated as above provided upon
10 days' notice to the employer and the
labor organization.

"(h) Payment of all moneys deducted from
the employer's payroll shall be paid by
the employer to the labor organization."

Article 15, section 12 of the Kansas constitution has been
interpreted as "prohibiting compulsory membership in a labor
organization as a condition of employment or continued
employment, includ[ing] by necessary implication a

prohibition against forced payment of initiation fees, union

| dues and assessment, or the equivalent, by a worker to a labor
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organization as a condition of employment or continued
employment." Higgins v. Cardinal Manufacturing Co., 188
Kan. 11, 23 (1961). (Emphasis added).

Furthermore, K.S.A. 44-803, while allowing employees to join
labor organizations, also spells out that such employees
"shall also have the right to refrain from any or all such
activities" and no person shall be allowed to use means to
"coerce or intimidate any employee in the enjoyment of his or
her legal rights (K.S.A. 44-809)."

These provisions and the case law interpreting them emphasize
that article 15, section 12 of the Kansas constitution and
K.5.A. 44-801 et seq. were drafted so as to prohibit

"agency shops'" and therefore allow employees the right to work
without being forced into the membership of the union.

Senate Bill No. 174 states that if a nonmember requests the
union to represent the nonmember regarding a grievance then
the union may assess a fair share representation fee. The
bill goes on to state that "[s]uch service fee shall not
include the cost of any additional benefits provided to union
members through their dues."

It is our opinion that because the provisions of Senate Bill
No. 174 allow unions to assess a representation fee only if
the nonmember seeks the union's assistance, this allows the
employee the ability to exercise his or her freedom of choice
regarding who shall represent him or her in the grievance
matter. There does not appear to be any language which
coerces or intimidates the employees in this decision making
process.

Very truly yours,

Il 7 L0
ROBERT T. STEPHAN
ATTORNEY GENERAL OF KANSAS

[l Gpoe Shatttnn

Mar tattelman
Assistant Attorney General
RTS:JLM:MJS:bas
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David Han
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Testimony Presented To
Senate Commerce Committee

on

Senate Bill 204

Fair share representation fee for
labor organizations from nonmember employees
by
Jim DeHoff, Executive Secretary-Treasurer
Kansas AFL-CIO
January 27, 1994

Madame Chairperson and Members of the Committee:

I am Jim DeHoff, Executive Secretary of the Kansas AFL-CIO. I
appear before you today on behalf of the 95,000 members who belong
to the Kansas AFL-CIO. These members and families have a very
strong interest in the passage of SB 204. (See attached labor
organizations in Kansas.)

Under the Kansas Constitution, Article 15, Section 12, it states: "No
person shall be denied the opportunity to obtain or retain employment
because of membership or non-membership in any labor organization,
nor shall the state or any subdivision thereof, or any individual,
corporation or any kind of association enter into any agreement, written
or oral which excludes any person from employment or continuation of
employment because of membership in any labor organization."

The problem all labor organizations face on an on-going basis is that
under federal labor law, there is a requirement that when employees
form organizations, that organization must represent everyone in the
bargaining group, if it is requested, even in states where there is a
right-to-work law. This means when an individual who pays no fees
whatsoever has a problem with a grievance they want filed against an
employer, they simply contact the Business Representative of the local
union for representation. The cost of representing these members is

funded by the dues money voluntarily paid by the individuals who

choose to support the organization.

The opponents of SB 204 will say to you that those who pay nothing
for the organization's services are forced into acceptance of the labor
organization's services because of federal labor law. This is totally false.
They have a right to represent themselves in grievances with the
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employer, but they don't because they know they can get representation free. They do
not want to spend their own funds. Section 9A of the Labor Relations Act states that

an individual or group of individuals can represent themselves with a grievance to the
employer.

It is very expensive to file grievances against an employer. In many cases, it
requires the services of an attorney. Examples on some cases are attached to this
testimony. One single grievance can and usually does run into several thousand dollars.

The Kansas AFL-CIO respects the right of anyone to join or not join any
organization they choose. We are only asking for the right that everyone else in
our free society has - the Doctrine of Unjust Enrichment. The doctrine that a person
shall not be allowed to profit or enrich himself or herself at another's expense. This is
common law in all of the United States. (See attachment Unjust Doctrine.) I would
like to point out to you that the Kansas Right-To-Work Law is the only law that has

ever been passed in Kansas that presently is excluded from the Unjust Enrichment
Doctrine.

We are asking for equal treatment that all other citizens, businesses and
organizations now have and have had for many years. Labor organizations should not
be penalized because we choose to pay dues to improve our working conditions and
economic well being. We ask that you pass SB 204 favorably, and that you look at this
issue as a question of fairness and not as a question of labor vs. business.

Thank you.

Attachments: Attorney General's opinion - Local Unions in State of Kansas
Doctrine of Unjust Enrichment
Examples of cases filed by non-members
Member organization list

AW



STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR, KANSAS JUDICIAL CENTER, TOPEKA 66612-1597

ROBERT T. STEPHAN MAIN PHONE: (913) 296-2215
ATTORNEY GENERAL

CONSUMER PROTECTION: 296-3751
March 24, 1992 TELECOPIER: 296-6296

ATTORNEY GENERAL OPINION NO. 92- 42

L

The Honorable Frank D. Gaines
State Senator, 16th District
State Capitol, 140-N
Topeka, Kansas 66612

Re: Constitution of the State of Kansas --
Miscellaneous -- Membership or Nonmembership in
Labor Organizations; Representation Fee

Labor and Industries -- Emplgyer and Employee
Relations -- Rights of Employees

Synopsis: 1992 Senate Bill No. 174 does not violate the
provisions of article 15, section 12 of the Kansas
constitution. Cited herein: K.S.A. 44-803;
44-809; Kan. Const., art. 15, sec. 12.

* * *

Dear Senator Gaines:

As Senator for the sixteenth district you request our opinion
as to whether the provisions of 1992 Senate Bill No. 174

contravene the provisions of article 15, section 12 of the
Kansas constitution.

Senate Bill 174, as amended by the Senate committee on labor,

industry and small business, amends K.S.A. 44-803 by adding
the following language:

"(b) Any labor organization that has been
certified or formally recognized as the
exclusive bargaining agent under the
national labor relations act and that is

W
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required by such federal act to represent
all members of the bargaining unit whether
members of the labor organization or

not shaii have the right te bargain for

a fair share service fee to be assessed
may assess a fair share representation fee
to those nonmember employees who by
federal mandate the labor organization
must represent to the same extent as dues
paying members of such labor organization
for representation services provided to
such nonmember employee pursuant to a
specific request made by such nonmember
employee to the labor organization for
representation of such nonmember employee
by the labor organization in any matter
relating to an individual grievance
concerning such nonmember employee.

"(c) The fair share service
representation fee assessable to employees
not members of the labor organization
shall not exceed the actual cost of
representing such nonmember employees

in a1l aspects of such nenmember
employeest conditiens of emplfoyment any
matter relating to an individual grievance
concerning such nonmember employee as

provided in subsection (b). Such service

fee ‘shall not "includeé’the’cost*of¥any
additional benefits provided to union
members through their dues but shait: be
no moere than the actuait cost of
representing such nenmember empioyees to

the extent required by the natienalt tabor
relations act.

"(d) Failure of a nonmember employee to
pay such nonmember employee's fair

share service representation fee as
provided in this section shall give the
labor organization the right to bring an
action in any court of competent
jurisdiction for the payment of such
service fee, together with costs and
attorney fees. An employee's failure to
pay such service fee shall not prejudice
the employee's right to continued
employment with the employer. 1It is
unlawful for a labor organization or an
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employer to discriminate against an
employee in any way because of the failure
of an employee to pay the fair share
representation fee. Payment or nonpayment
of the fair share representation fee shall
in no way be a condition of employment.

“(e) The labor organization may bargain
with the employer, subject to the
individual written authorization of a
nonmember employee, for a deduction from
the nonmember employee's wages the amount
of the fair share serviece

representation fee determined as provided
in this section. The written
authorization of such nonmember employee
to have the fair share service
representation fee deducted from the
employee's salary or wages shall remain
effective for not less than 100 days and
shall be terminated anytime thereafter
upon 30 days' notice to the employer and
the labor organization of the employee's
desire to terminate the authorization for
the fair share service

representation fee deduction from the
salary.

"(f) A change in the amount of the
fair share service fee to be deducted
cannot be made more often than twice in
any fiscal years

"f{g37 A nonmember employee may renew an
authorization to deduct the fair share
serviece representation fee after such
fee is terminated as above provided upon
10 days' notice to the employer and the
labor organization.

"(h) Payment of all moneys deducted from
the employer's payroll shall be paid by
the employer to the labor organization."

Article 15, section 12 of the Kansas constitution has been
interpreted as "prohibiting compulsory membership in a labor
organization as a condition of employment or continued
employment, includ[ing] by necessary implication a

prohibition against forced payment of initiation fees, union
dues and assessment, or the equivalent, by a worker to a labor
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organization as a condition of employment or continued
employment." Higgins v. Cardinal Manufacturing Co., 188
Kan. 11, 23 (1961). (Emphasis added).

Furthermore, K.S.A. 44-803, while allowing employees to join
labor organizations, also spells out that such employees
“shall also have the right to refrain from any or all such
activities" and no person shall be allowed to use means to
“coerce or intimidate any employee in the enjoyment of his or
her legal rights (K.S.A. 44-809)."

These provisions and the case law interpreting them emphasize
that article 15, section 12 of the Kansas constitution and
K.S.A. 44-801 et seq. were drafted so as to prohibit

"agency shops" and therefore allow -employees the rlght to work
without being forced into the membership of the union.

Senate Bill No. 174 states that if a nonmember requests the
union to represent the nonmember regarding a grievance then
the union may assess a fair share representation fee. The
bill goes on to state that "[s]uch service fee shall not

include the cost of any additional benefits provided to union
members through their dues."

It is our opinion that because the provisions of Senate Bill
No. 174 allow unions to assess a representation fee only if
the nonmember seeks the union's assistance, this allows the
employee the ability to exercise his or her freedom of choice
regarding who shall represent him or her in the grievance
matter. There’' does not appear to be any language which

coerces or intimidates the employees in this decision making
process.

Very truly yours,

M
ROBERT T. STEPHAN
ATTORNEY GENERAL OF KANSAS

oy e Sasttner

tattelman

Assistant Attorney General
RTS:JLM:MJS:bas



UNIVERSITY COURT — UNLAWYUL

of conferring degrecs, and forming {nstitution for promo-
tlon of cducation in higher ond more {mportant branches
of Jearning. Wesl v. Board of Trustees of Miam} Univer-
¢ity and Miamt Normal School, 41 Ohio App. 3967, 181 N.E
144, 149.

UNXVERSITY‘COURT. dee Chancellor's Courts
in the Two Universities.

UNIVERSUS, Lat. The whole; all together.
Calvin,

yNJUsT, Contrary to right and jusilce, or to the
enjoyment of nis rights by another, or to the
atandards of conduct furnished by the laws, U.
S, v. Opleshy Grocery Co., D.C.Ga., 264 F. 691, 695;
Komen v, City of S, Louls, 316 Mo, 9, 239 SW.
]38, 841,

YNJUST ENRICHMENT, DOCTRINE OF, Doc
trine that person shall not be allowed to profitor
enrich himself inequitably at anothey's cxpense.
Araerican Unlversity v. Torbes, 83 N.H. 17, 183 A.
860, 862, Under this doctrine & defendant has
comething of value at the plaintiff's expense un-
der circumstances which {mposc & legal duty ot
yestitution, Herrmann V. Gleason, C.C.AMich,
196 F.24 936, 940. Doctrine permits recovery in
cortain Instances where person has rvecelved from
another a benefit retention of which would be un-
just. Seckins v. King, 66 R.I 105, 17 Ald 809,
s71, 134 ALR. 1060, Doctrine t ¢o 1
but s eguitable

“Unlust enrichment'* of B pergon ococurs whent he has
and retains money of benefits which In juatice and equity
elong 0 another. Hummel v, Hummel, 133 Ohlo St 520,

N.E.2d 923, 627. Thus one who has conferrcd A vencnt
n enother solely becauss of B basle migtake of fact
fnduced by a nondisciosure 18 entitled to restitution on
above doctrine. Copkling's Estato v. Chomplin, 183 Okl
79, 141 P.24 569, 570,

OUNKOUTH, Unknown. The law French form of
tho Saxon uyneouth. Britt ¢ 12.

UNLAGE. Sax. An unjust law.

UNLARICH. In old Scotch jaw. ‘That which is
Jone without law or agalnst lJaw. Spelman.

\V. In Scotchlaw, A witness was formerly
nadmissible who was not worth the king's unlow;
i. e., the sum of £10 Seots, thon the common fino
for absence from court and for small delinquen-
ctes, Bell

UNLAWFUL. That which is contrary to law or
unauthorized by law, State v. Chenault, 20 N.M.
181, 147 P. 283, 285, That which is not jawtul,
State v. Bulot, 175 La, 2L, 142 So, 187, 188. The
acting contrary to, or in deflance of the law; dis.
obeying or disregarding the law. While nece$.
sarily not implying the element of criminality, it
is broad enough to include {t. Sturgeon v, Cros
by Mortuary, 140 Neb. 82, 299 N.W, 878, 383
s«pnlawsul” and *{ilegal’’ are trequently used at pynony-
mous terme, buf, in the proper sense of the word, ‘‘unf-
Jawful," an applied to promisea, agreoments, considera«
tions, and the like, denotex that they ars {noftectual in
law because they {nvolve acts which, atthough not {llegal,
(. &., positively torbldden, are dinapproved of by the law
and ar¢ thercfors not tecognized ms the ground of 1agd
rights, elther becauss they are Jmmoral or beocause they

are against public policy. It is on this ground that oune
tracta in rcstraint of marrlage of of trade are generally
vold, Sweet, And sed Hugerman v. Buchenan, 45 N.J.Xq.
292, 171 A. 98, 14 Am.St.Rep. 732; Tatum v, State, €9
Ala, 467, Teople v. Chicago Got Trust Co., 130 DL 208, 22
N.E. 798, 8 LA, 497, 1T Am.St.Rep. 319,

UNLAWFUX ACT. Act contrary to law, and pre-
supposes that there must be an existing law.

State v. Campbel), 217 Jowa 848, 251 N.W. T17, 92
AL, 1170,

In eriminal jurisprudence, a violation of some
prohibitory Jaw and includes all wiltiul, actionable
vlolations of civil rights, and Is not confined to
criminal acts, State v, Halley, 350 Mo. 300, 163
QW24 422, 427,

The “unlawful acts” within yaanslavghter statutes con-
sist of reckless conduct ot conduet evineing marked dls-
vegard for safety of others, Slate v, Newton, 105 Utah 681,

144 .24 200, 203; State v. Thatcher, 108 Utah 83, W7 P24
258, 201.

UNLAWYUL ABSEMBLY, At comimon law. The
mectlng together of thvee or more persong, to the
disturbance of the public peace, and with the in-
tention of co-operating {n the forcihle and violent
execution of some unlawful private cnterprise.
It they take steps towards the performance of
thelr purposec, it becomes & rout; and, {f they put
tholr deslgn into actual execution, it is a riot.

Bl. Comm, 146, To constitute offense it must ap-
pear that there was common fntent of persons as-
sembled to attain purpose, whether lawful or un-
Jawful, by commlssion of nete of intimidation and
dlsorder lkely to produce danger to peace of
nelghborhood, and actually tending to Inspire
courageous persons with well-grounded fear of
serlous breaches of public peace, State v. Butter-
worth, 104 NJI.L, 579, 142 A. 57, 60, 58 A.L.R. 744.

Three or ymolfe DErsons who asgemble peaceably without

violent or tumultuous manncr to do lawfyl act, but who

thereafter make attempt or motlon 10 do any B¢t whether
lawful or unlawfuyl, In ejthor tumultuous, violent, or un-
ful mannet to the ¢rror ot disturbgnce of others, become

an “untawiul pesembly.’t Ioss v. State, 217 Wis. 825, 258
NIV, 860, 802

UNLAWFUL BELLIGERENTS, Enemles pass-
ing the boundarles of the United States for pur-
pose of destroylng war industries snd supplies
without & uniform or other emblem signilying
thelr belligerent status or discarding that means
of identification after entry. Ex parte Quirln,
App.D.C., 63 8.Ct. 2, 15, 317 US, 1, 87 LE4 8,

UNLAWFUL DETAINER. The unjustifiable re-
tentlon of the possession of Jands by one whose
original entry was lawful and of right, but whose
right to the possesslon has terminated and who
refusce to quit, as in the case of a tenant holding
over after the termination of the Jease and in spite
of & demend for pussession by the Jandlord, Mc-
Dovlitt v, Lambert, 80 Ala. 536, 2 So, 438; Silva
v. Campbel], 84 Cal. 420, 24 Pac, 316; Brandley V.
Lewls, 97 Utah 217, 92 .24 338, 339,

Actions of “‘wnlawfu) dctainer’ concerh only right of
possesston of realty, and differ (rom ejectment 1a that no

ultimate question of title or eslate can be determined.
McCracken V. Wright, 159 Kan. G135, 157 P.24 814, 81T,

Where an entty upon Jands {3 untawful, whether forcidble
or not, and the pubsaquent conduct ls torcible and tor~
tious, the ofenso committed 4 a ‘forcible entry end de
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A non-member employee in Kansas City demanded the local union represent him in a
grievance against a contractor who was not paying the applicable wages and fringes.
The local represented the employee in the grievance and the employee received $758 in
wages and fringes. Cost to Laborers' Local #1290, including attorney fees, $1,547.

In Topeka, a non-member was fired for stealing company property. He demanded the
local union file a grievance for him. The grievance went to arbitration and the employee
was dismissed. Cost to Rubber Workers Local #307 - $6,000.

Non-member employees in Hutchinson, Kansas received back pay of $2,500 each, through
litigation, including hearing before 10th Circuit Court in Denver, Colorado. Total cost
to union for representation - $20,000.

Non-member employees in Newton, KS, received payments equal to $1,500.00, through
a class action grievance, court hearings and litigation. Total cost to union - $5,000.
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GEORGE TROMBOLD CHARLES BENSCHEIDT E. TOM HENDERSON  ROBERT L. LOVE
“ PRESIDENT VICE PRESIDENT SECRETARY TREASURER
KANSANS THE RIGHT TO WORK
/ \_ P.O. BOX 2457 PHONE: (316) 838-9166

WICHITA, KANSAS 67201
EXECUTIVE DIRECTOR

George H. Ledermann

Januvary 27, 1994

To: Members of the Kansas State Commerce Committee of the State
Legislature.

Fre: Kansans for The Right to Work,

Attached is a copy of my prepared remarks regarding Senate
Bill No, 204 which isscheduled for hearing before your
committee this date,

They cover a little background on the issue, our appraisal
of the bill, and the reasons we strongly oppose it.

Our opposition is based, as you will note, on both our
support for the principle of "freedom of choice" in the
workplace regarding employment, as well as our view that
SB 204 is clearly a form of "agency shop". Agency shop,
as you know, has previously been ruled invalid by the
Supreme Court of Kansas, (See attached — Higgins case),

Thank You for the opportunity to express our views on this
mattero

ectf ours ,//
e/
orge H, Iede

Executive Directory W

/
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January 27, 1994

Remarks by George H. Ledermann, executive director of Kansans
for The Right to Work at a hearing on Senate Bill No. 204
held before the Senate Commerce Committee on January 27, 1994.

Madam Chairman and Members of the Senate Commerce Committee -

First, let me express my personal gratitude to members of the
committee and its supporting personnel for their kindness and
efficiency in outlining proper committee procedures to allow
me to speak here today. It was most helpful.

As all of you know, our Right to Work Amendment gives all
workers in Kansas the opportunity, if qualified, to be con-
sidered for employment, regardless of union or non-union
affilliation and to pursue a living and a better life with-
out being forced to bow to an outside force,

We call that "Freedom" — That's the way I grew up = and
that's the way my kids grew up — and I hope that's the way
my grandkids grow up.

However, sometimes things that seem so basic and simple, some=
how get a little mixed up., VWhich leads me to the problem at
hand.,

Early on in the union movement unions fought furiously for
"exclusive bargaining rights" to represent all workers of a
bargaining unit, whether those employees wanted to be in the
union or not, and whether they were or not.

They maintain that “exclusive representation" wright still
today (end the attendant responsibility, as well, I might
add) still today.

Hopefully, from the union's standpoint, they figured that non-—
members soon could be brought into line,

Well, it didn't quite work out that way, so the "agency shop"
was born and non-union members were forced to pay for this
representation which they didn't want in the first place.

In the meantime states started passing Right to Work laws
banning closed shops and agency shops.



=2= Iedermann testimony — Senate Bill No, 204

Pinally the U.S. Supreme Court held that giglte laws which pro-
hibit compulsory union membershi d_agency shop arrangements
are valid and effective and, of course, Section 14 Zb; of the
Taft-Harley law later preserved the right of states to pass
Right to Work laws,

NOW ALL OF THIS IS PERTINENT TO SENATE BILL 204 which you are
currently considering.

It clearly points out that, indeed, unions still have exclusive
bargaining and attendent responsibility to both union and non-
union employees alike but to keep money coming in they've re-
verted back to agency shop to make non-members pay - and

this is unbelievable == if the non~member fails to pay for
services that he didn't ask for in the first place (that's
under section D of the bill you are considering) the union can
then sue the employee.

Need I say much more?7??
It's sad == a back door approach with punitive damages to boot,.
The illegal agency shop in Kansas is outlined on the attached,

I trust that the members of this committee will keep this bill
right where it is, == May SB 204 rest in peace.

Freedom in the workplace = where a family's livlihood is at
stake == must be preserved, The laws must be obeyed,

Thank you for time and attention.
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The following is the exact text of the laws governing Right to Work in Kans:
Possible drop in-s (boxed)

Federal =

Section 14 (b) of the Taft-Hartley Act authorizing states to pass
Right to Work laws reads as follows:

"Nothing in this act shall be construed as authorizing
the execution or application of agreements requiring member-
ship in a labor organization as a condition of employment in
any state or territory in which such execution or application
is prohibited by state or territorial law."

Kansas Right to Work law (Constitutional Amendment)

"No person shall be denied the opportunity to obtain or
retain employment because of membership or nonmembership in
any labor organization, nor shall the state or any individual,
corporation, or any kind of association enter into any agree-
ment, written or oral, which excludes any person from employ-
ment or continuation of employment because of membership or

nonmembership in any labor organization,"

"Agency Shop" Illegal in Kansas

In Higgins vs., Cardinal Mfg, Co., 188 Kan, 11 the Supreme Court

of the State of Kansas ruled on March 17, 1961, that so-called

"agency shop" agreements are invalid under the Kansas Right to

Work law, On April 13, 1961, the Supreme Court denied the Teamsters

a rehearing of this same "agency shop" case, Thus it became unlaw-

ful to negotiate contracts giving unions the right to collect "service
fees" from Kansans who do not choose to join unions,

In 1963, the U.S. Supreme Court, by unanimous decision, upheld the right
of states to ban "agency shop" agreements,



Testimony Presented To
Senate Commerce Committee
on
Senate Bill 204
Fair share representation fee for
labor organizations from nonmember employees
by
John Weber, President
Kansas State Council of Machinists
January 27, 1994

Madame Chairperson and members of the committee:

My name is John Weber. I am President of the Kansas State Council of
Machinists.

If you know of an exclusive group that is taking undue advantage of the benefits
others have worked for and pay to maintain, would you not want to correct this injustice?

Some workers in Kansas are doing just that; they are receiving benefits without paying
their "fair share."

Any viable organization must have a source of revenue in order to maintain and
properly represent everyone who receives the benefits. When a collective bargaining unit
reaches an agreement the benefits are for all to enjoy. "Paid vacations, paid holidays,
sick leave, seniority rights, pensions, insurance plans, safety rules, etc." 1 think it is safe
to say that many employers would not grant these benefits voluntarily.

I know the right-to-work people will say a person has the inherent right to a job
without joining a union. What rights does a person have when applying for a job? Does
he or she have the right to start at 9:00 if the employer wants them to start at 8:00?
Does he or she have the right to smoke if no smoking is the rule of the employer?
Does he or she have the right to employment without a physical examination or drug test
if the employer demands one? Does he or she have the right NOT to enter in a health
or safety program that is required of all employees? Does he or she have the "right" to

demand a pay raise every six months or yearly? Here they have their first "right", the
"right" not to accept the job.

The point I am making is when a person applies for a job anywhere they know
in advance that they will be subject to highly restrictive conditions of employment. They
will conform to these conditions or lose their job. That is what a job consists of - doing
what you are hired to do under the conditions prevailing in the place you work. Now
you have your second "right", the "right" to quit.

There is another "right." The right to a free ride. So let's quit this pious concern
about the worker's rights. Employees are free-riding the union in a plant where he or
she is employed. Let's at least be fair and realistic about the true nature of this issue.
Former Senator Jack Steineger said, "Union dues-paying member should not be required
to provide free representation services to non-union employees. The union should be)/’2 7//% %

é%??m’é/
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allowed to charge a reasonable fee for representing those non-union employees."

All we are asking for is that a fair representation fee would be permitted. We
must represent both members and non-members.

Senate bill 204 will help correct the injustice that now exists. Madame
Chairperson, I appreciate the opportunity to appear before you today in support of SB
204. T respectfully urge the committee to recommend SB 204 favorable for passage.

Thank you.



Testimony of
Hal Hudson, State Director
National Federation of Independent Business
Before the
Kansas Senate Commerce Committee
Thursday, January 27, 1994

Senator Salisbury and members of the Committee: Thank you for this opportunity to
appear before your committee. My name is Hal Hudson, and T am the State Director for the
Kansas Chapter of National Federation of Independent Business. NFIB is the State’s largest
small-business advocacy group, with over 8,000 members who employ nearly 100,000
Kansans.

As most of you know, NFIB’s position on legislative issues is determined by ballots,
surveys and questionnaires, through which we ask our members for their opinion. We do not
have a Kansas board of directors who set legislative policy.

On our 1994 Kansas State Ballot we asked:

""'Should legislation be enacted to allow labor unions to assess a ‘fair share
representation fee’ from non-unions employees?"

The response was: 3.6% - YES;  92.6% - NO; and 3.8% - undecided.

And so, I am here today to oppose passage of SB 204.

Article 15, Section 12 of the Kansas Constitution, approved as an amendment by the

voters of Kansas in 1958, established Kansas as a "right-to-work" state. This means that
membership in a union cannot be required as a condition of employment.

SB 204 proposes payment of a "fair share representation fee" by non-union employees
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attempt to subvert the State Constitution, and the will of the people.

Such a proposal not only would undermine Kansas’ right-to-work status, but would
force some workers to pay support to an orgnization they have a Constitutional right to
choose not to join.

SB 204 provides that it would be unlawful for a labor organization to discriminate
against an employee for failure to pay the fee, and that payment or nonpayment shall not be a
condition of employment.

However, failure of the nonunion member employee to pay the fee would give the
labor organization the right to bring an action in court to receive payment, plus court costs
and attorney fees. If that provision does not constitute discrimination, by what name would
you call it?

Any employee in any firm where a union is certified as the bargaining agent is free
today to join that union if he or she chooses to do so. In any situation where a nonunion
member employee requests representation, that employee should also be free either to join the
union, or voluntarily agree to pay a fee in lieu of dues, if he or she deems such payment
appropriate. However, we do not believe any employee should be required by law to join a
union, or to pay any fee in lieu of dues, under any circumstance.

Therefore, on behalf of the 8,000+ members of NFIB, I respectfully request that the

committee report SB 204 unfavorable for passage.

Thank you.
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SB 204 January 27, 1994

KANSAS CHAMBER OF COMMERCE AND INDUSTRY
Testimony Before the
Senate Committee on Commerce
by
Terry Leatherman
Executive Director
Kansas Industrial Council
Madam Chairperson and members of the Committee:
My name is Terry Leatherman. I am the Executive Director of the Kansas Industrial

Council, a division of the Kansas Chamber of Commerce and Industry. Thank you for this

opportunity to explain why the Kansas Chamber opposes SB 204.

The Kansas Chamber of Commerce and Industry (KCCI) is a statewide organization
dedicated to the promotion of economic growth and job creation within Kansas, and to
the protection and support of the private competitive enterprise system.

KCCI is comprised of more than 3,000 businesses which includes 200 local and regional
chambers of commerce and trade organizations which represent over 161,000 business men
and women. The organization represents both large and small employers in Kansas, with
55% of KCCI's members having less than 25 employees, and 86% having less than 100
employees. KCCI receives no government funding.

The KCCI Board of Directors establishes policies through the work of hundreds of the

organization's members who make up its various committees. These policies are the

%uiding principles of the organization and translate into views such as those expressed
ere.

SB 204 proposes to require non-union members of a workplace to pay a fee for union

representation in a grievance proceeding. If the non-union worker refuses to pay, SB 204
/274y

gives the union the right to sue the worker.



It is important to understand that representing non-union workers is not a burac
which unions must endure, but a privilege which the national Tabor movement has fought
long and hard to retain. Certification under the National Labor Relations Act grants a
union exclusive bargaining rights for all employees with management. Without exclusive
bargaining rights, unions would have to compete with non-union workers in management
negotiations. (If representing non-union employees has become a burden, labor
organizations shou]d urge Congress to relieve them of their exclusive bargaining
responsibi]ityj\

From the non-union worker's perspective, current law requires them to accept a unio
as their representative before management and abandon any desire to represent themselves.
Now, SB 204 demands they pay a fee for representation from a union they have chosen not t
join.

Kansas' long tradition of Right-to-Work grants its citizens the right to work at th
labor they choose and the right to support the organizations they wish to join. The
Kansas Chamber urges you not to attack this traditional value by passing SB 204.

Thank you for the opportunity to comment on SB 204. I would be happy to attempt to

answer any questions.
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KANSAS
ASSOCIATION OF
PUBLIC EMPLOYEES

1300 South Topeka Avenue Topeka, Kansas 66612 913-235-0262 Fax 913-235-3920

TESTIMONY OF MYRILENE KELLEY
EXECUTIVE DIRECTOR, KANSAS ASSOCIATION OF PUBLIC EMPLOYEES
In Support of
Senate Bill 204

Distinguished members of the legislature, good morning. My
name is Myrlene Kelley and I appreciate the opportunity to appear
here today in behalf of the Kansas Association of Public Employees
to speak in favor of S.B. 204.

S.B. 204 seeks to establish a fee to be charged to those non-
nember employees who are represented by various labor
organizations. Under current law, an employee organization may be
certified by the federal government through an election process as
the exclusive representative of a particular grouping of employees.

Once that action has been completed, the selected organization is

empowered, and obligated to speak in behalf of that group, whether
member or not. In many instances, 1in spite of the fact that a

majority of the employees want representation, not all of those

employees choose to becbme members of the organization. That leads
to a condition where the dues paying members set the agenda for the
entire group. One, if not the greatest value of a formalized
collective bargaining relationship is the establishment of a
structured communications forum wherein the differences between
labor and management may be resolved without the interruption of
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commerce. Hopefully we can agree that the development of that kind
of harmonious relationship is in the best interests of our state,
and to be encouraged. Unfortunately, the employee costs associated
with maintaining that relationship are born by the few while the
benefits derived are enjoyed by the entire group.

Under existing labor relations laws, a certified employee
representative has the obligation to represent members and non-
members alike. As such, many employees choose not to participate
as dues paying members despite the valuable contributions they may
have otherwise been able to offer. The decision to participate or
to refrain from participation then, becomes one made on an economic
basis rather than one made on their level of interest. The
establishment of a fair share assessment of fees would remove the
financial consideration since everyone would share equally in that
cost, and encourage a much more broad level of participation in
their self determination. A significant resulting benefit would be
the ability to fashion better decisions based upon vastly increased
employee input. Another benefit may be the reduction of fees
assessed due to the increased numbers over which the costs are
divided.  One possible side effect of the passage of the provisions
of S.B. 204 would be a more critical analysis of whether the
employees, indeed, want representation. Under today’s provisions,
an employee may vote ;or representation even if they are only
marginally convinced of its ability to address their interests.
If, however, they were aware that they would be responsible for
helping to pay for those services if the organization were, in

fact, certified, they would be more inclined to vote their



convictions rather than their wallet.

S.B. 204 contains provisions which, if implemented, carry with
them several positive effects. More involvement in their self
determination by the people effected, more fairness in bearing the
costs associated with the maintenance of harmonious relationships
between labor and management, and development of a clearer picture
of the desires of the work force on the issue of unionization.

Certainly there are those .who oppose the very concept of
employee involvement in the decision making process of management.
I would submit to you, however, that the progressive unions, as
well as progressive management of today are well aware that the
health and well being of the employer is essential to the health
and well being of the employees. We are committed to the task of
helping our employers maintain their vitality in the face of ever
increasing qompetition from home as well as from abroad. We are
democratically run organizations who desire the input of the
greatest numbers of workers to assist in formulating the direction
of the union. And we believe in the concepts of equity and
fairness. In our opinion, S.B. 204 is a healthy and appropriate
step in the right direction toward attainment of those goals. For
those reasons, KAPE endorses S.B. 204 and encourages its passage.

Thank you for your consideration of my comments and I would be

)
happy to answer any questions you may have.
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ROLAND E. SMITH, Executive Director

January 27, 1994

STATEMENT TO: Senate Commerce Committee
SUBJECT: Opposition to SB 204

FROM: Roland Smith, Executive Director for the Wichita Independent Business
Association

This bill bfas.ically calls for non-union employees to pay tribute to the union and
we feel thlg is a violation of the employees right to make the choice to join or not
join the union; in reality it would be forced union dues. "Fair share" is a

’r?isnomer and contrary to the intent of the "Right to Work" that now exists in
ansas. '

We urge you to kill this bill now and oppose the concept in any other proposed

legislation. To pass such a bill would be a strong disincentive for economic
development in Kansas.

Thank Youl
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"The MISSION of the Wichita Independent Business Association is to be the leading resource for the success and growth of independent business."
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