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MINUTES OF THE SENATE COMMITTEE ON FEDERAL AND STATE AFFAIRS
The meeting was called to order by Chairman Lana Oleen at 11:05 a.m. on February 10, 1994 in Room 254-E
of the Capitol.

All members were present

Committee staff present: Lynne Holt, Legislative Research Department
Theresa Kiernan, Revisor of Statutes
Jeanne Fudaley, Committee Secretary

Conferees appearing before the committee:
See attached list

Others attending: See attached list

Sen. Oleen announced the continuation of the hearing on HB 2560 and introduced Rebecca Rice, who
appeared as an opponent of the bill. Ms. Rice offered testimony (Attachment 1) opposing the bill as well as
the following:

Questions and Answers, (Attachment 2);
Federal legislation, (Attachment 3);
Federal court case, (Attachment 4).

Additional information (Attachment 5) furnished by Kyle Smith of the KBI, clarifying the testimony of Ms.
Rice, was distributed to committee members. Sen. Oleen asked Mr. Smith if machines who meet the Federal
criteria as illegal machines can be seized, and Mr. Smith responded the machines, which exist only for the
purpose of illegal gambling, can be seized under the Federal law now. Sen. Oleen asked how long these
machines have been illegal, and Mr. Smith answered since the Johnson Act was passed - in 1951; that any
machine that is capable of taking numerous bets at one time is an illegal machine. Sen. Oleen stated she will
hold HB 2560 in committee until next week to allow the committee time to review the bill.

Sen. Oleen referred to the confirmation hearing for Col. Tincher as Brigadier General of the National Guard.
Sen. Jones made a motion to recommend Col. Tincher favorably, and it was seconded by Sen. Vidricksen; the

motion passed.

Sen. Oleen announced continuation of the hearing on SB 631 and introduced Don Bird, who gave testimony
(Attachment 6) opposing the bill. He urged the committee to consider stiffer penalties for repeated violations
and recommended community/public service as an addition to sentencing.

Sen. Oleen called the committees’ attention to SB 627 and Sen. Jones answered several questions regarding
the bill. Sen. Jones made a motion the bill be passed favorably, and it was seconded by Sen. Vidricksen; the

motion passed.

Sen. Oleen referred to SB 468 and stated the suggestion was made to include all alcoholic liquor - the bill
presently applies to domestic wine and beer only. Sen. Vidricksen stated he would prefer to restrict the bill to
domestic beer and wine only. A technical amendment (Attachment 7) offered by Alcoholic Beverage Control
to relate the bill to a wholesaler only was discussed. Sen. Hensley made a motion the amendment be adopted,
and it was seconded by Sen. Tillotson; the motion passed. Sen. Vidricksen made a motion the bill be
recommended favorably as amended, and it was seconded by Sen. Gooch; the motion passed.

Pages from Sen. Parkinson’s district assisted the committee today and were introduced.

Meeting adjourned at 11:40.

Unless specifically noted, the individual remarks recorded herein have not been

transcribed verbatim. Individual remarks as reported herein have not been submitted to -l
the individuals appearing before the committee for editing or corrections.
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TESTIMONY PRESENTED TO THE
SENATE FEDERAL AND STATE AFFAIRS COMMITTEE
re:. HB 2560

February 10, 1994

by: Rebecca Rice
Legislative Counsel for the Wyandotte County Private Club Association

Thank you Madam Chair and members of the committee. My name is Rebecca Rice and I appear before you today
on behalf of the Wyandotte County Private Club Association. Thank you for allowing me to appear as an opponent
to HB 2560. The Wyandotte County Private Club Association is.opposed to this legislation for many reasons. I
have presented this testimony in outline form to address the statements presented by the proponents to members of
this committee. In addition, I have provided a copy of the federal legislation used as a model for this legislation
provided to me by Mary Torrence and a copy of the federal court decision which is purportedly codified in one
sentence in this bill.

1.) HB 2560 does not make Kansas law consistent with federal law.

A "gambling device" as defined by federal law {15 U.S.C.A. Sec.1171(a)(2)} is: "(2) any other machine
or mechanical device (including, but not limited to, roulette wheels and similar devices) designed and
manufactured primarily for use in connection with gambling, and (A) which when operated may dcliver,
as the result of the application of an element of chance, any money or property, or (B) by the opcration of
which a person may become entitled to receive as the result of the application of an element of chance, any
money or property;"

A "gambling device" as defined by HB 2560 is: "A contrivance designed, manufactured or altered primarily
for use in connection with gambling and (i) which for a consideration may deliver, as the result of chance,
anything of value or (ii) by which a person for a consideration may become entitled to receive, as the result
of chance, anything of value;"... "It shall be prima facie evidence that a device is designed, manufactured
or altered primarily for use in connection with gambling if the device has the capacity to accept multiple
coins or dollar bills for the wager of more than one credit, is equipped with or is designed to accommodate
the addition of a mechanism that enables accumulated credits to be removed from the device or is equipped
with or is designed to accommodate a mechanism to record the number of credits removed from the
device."

The three necessary elements to fulfill the definition of "gambling device" under HB 2560 are: 1) A
contrivance; 2) Capacity to accept multiple coins for the "wager" of more than one credit; 3) Actual or
possible attachment of a "knock-off switch"; and/or 4) Actual or possible attachment of an accumulation
device.

As you can determine, HB 2560 goes far beyond federal statute. The additional language including prima
facie evidence far exceeds the simple language contained in the federal statute.

2.) HB 2560 gives law enforcement agents broad discretion to arrest any proprietor who has any on-premise
video game which accepts multiple coins.

The additional sentence regarding prima facie evidence is so broad and so vague that any proprietor with

any game of chance which accepts multiple coins could be, at least, arrested for violation of the Kansas law.

To allow this type of discretion to a law enforcement agent, whether it be local police, KBI or ABC agents
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seems rather excessive. My extreme concern is the discretion will invite abuse by encouraging selective
prosecution under the gambling statute when law enforcement is unable to gather sufficient evidence to
prosecute under another criminal statute which retains the traditional evidentiary requirement protections.

Although law enforcement may have the best of intentions, overzealous agents do exist. As many of you
may recall, the Kansas Supreme Court was asked to rule on whether pin-ball machines were gambling
devices. In 1983, the court ruled video machines are not gambling devices per se. This legislation seeks
to overturn these Kansas decisions.

3.) This legislation does render many video machines illegal in Kansas which are not presently illegal under
Kansas laws interpreted by our Supreme Court and have not yet been declared illegal in our federal district
court jurisdiction.

Apparently, the proponents of this legislation have taken a seventeen (17) page U.S. District Court opinion
interpreting the federal law regarding transportation of gambling devices and reduced that seventeen page
opinion to a one sentence definition. That definition is the "prima facie" language you find in this
legislation. I have attached the court opinion to this testimony and would like to review portions of it with
you as I do not agree that this single sentence adequately codifies this one Pennsylvania court opinion.
Unlike the federal law, the very broad and very subjective definition of a "gambling device" as proposed
in this legislation would impose the criminal penalty of a Class "E" felony upon the holder of the machine.
The federal district court in Pennsylvania was interpreting a federal law where violations resulted in
confiscation of the machines at issue.

As stated by the KBI and the video lottery proponents, HB 2560 will "provide the necessary tools" to allow
prosecutors to charge business proprietors with a Class "E" felony even when their arcade games do not
have "knock-off switches" or "accumulation" devices but do accept more than one quarter at a time. For
a drinking establishment, such prosecution would result in revocation of the proprieter's retail liquor license
and the subsequent loss of his business plus possible incarceration. {K.A.R. 14-13-2(c)(1)}

4.) This legislation is being supported by the Kansas Lottery to use as a hammer to "encourage' retailers
to become Kansas Lottery retailers. This legislation is being supported by Video Lottery Technology, Inc.,
Bozeman, Montana, in the hopes it will increase public pressure upon the Legislature to adopt a state run
video lottery.

Although it is a clever lobbying technique, it is perhaps poor public policy to adopt legislation which has
a secondary purpose of increasing public pressure on the Legislature to adopt a state run video lottery.
Additionally, the Lottery may have a valid point that these machines, whether actually used for gambling
purposes or not, are limiting the number of Lottery outlets. If the primary concem is increased tax revenue,
perhaps lottery officials should support a narrower definition for this bill so all video machines are not
affected and consider a lesser sentence. In fact, this very broad prohibition may result in far less local and
state revenue. The Lottery's previous testimony attests to the fact that video machines are no longer illcgal
because gambling is immoral but is simply "illegal" because the machines are not "Kansas Lottery" vidco
machines. A subtle difference for such a serious penalty.

Thank you, Madam Chair, for allowing me to speak as an opponent to this legislation. I appreciate this committee
considering the private clubs' concerns regarding this legislation which injects a very vague and, consequently, very
broad definition of "gambling device" resulting in prosecution efforts for a Class "E" felony. We respectfully
request this committee defeat this legislation.
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Rebecca Rice

Attorney at Law

P.O. Box 4842
913-234-9702 ® Fax 913-234-3189 Topeka, Kansas 66604-0842

This document has been prepared in response to questions raised

in the Senate committee. All references to court ruling refer to
United States of America v. 294 Various Gambling Devices, Civ. A,
No. 85-297 Erie., USDC, W.D. Pennsylvania, 718 F Supp 1236, 1989.

Q. WiIl the machine have to be equipped with a '"knock off"
switch before it will be found illegal under this proposed
legislation?

A. No. This legislation very clearly states the machines only
must be designed or manufactured to accommodate any type of
device which can remove accumulated credits. The court case upon
which the proponents rely as the basis for the "prima facie"
language included, specifically states the machine is not
required to have a knock off switch installed at the time of
confiscation, but must only have been designed or manufactured to
accommodate a knock off switch.

Q. Would unplugging the machine to erase accumulated credits
qualify the machine as being equipped with a "knock off" switch?

A. Although previous conferees stated that merely unplugging the
machine would not constitute a "knock off" switch, the case upon
which the proponents rely states otherwise. The court ruled at
page 1244:
"This device may take many forms, from a remote control, or
elaborately concealed switches, to simply unplugging the
machine, but in any form, it serves the simple function of
permitting the operator of the establlshment to qulckly
remove large numbers of free games from the machine in a
matter of seconds."

Although the KBI assured the committee there is no intention to
interpret the proposed legislation in this manner, they lack the
authority to speak to the intended interpretation for other law
enforcement agencies, KBI successors and the judiciary. As the
testimony in this committee has stated unequivocally that the
intention of this statute is to codify this isolated federal
court case, it seems imperative to understand the full range of
implications.

/4121445,‘;%a4*.ﬁé£zz)
¢§Q¢4Q‘42/?9¥’

(P mitirrar # EZ



Q. Would this legislation apply only to games which rely solely
upon chance?

A. I don’t know. There is no definition of the term "chance" as
it is used in this statute. The court case upon which this
legislation is based does look to the issue of whether the
machine being examined requires any "skill". The court addresses
the point that video poker machines are based solely on the "luck
of the draw". However, it is my understanding some Kknowledge of
poker is helpful to play these machines. The court appears to
infer a game of "chance" is a game which you will "know it when
you see it" (like pornography).

Q. If a machine has a "knock off" switch, can we remove the
switch and the multiple coin feature to make the machine legal?

A. No. The court specifically ruled that eliminating these
devices will not "sanitize" the machine. The machine remains a
"gambling device", and the individual who owns it can be
prosecuted for a Class "E" felony. The Court stated at page
1247:
"The simple deletion of knock off switches and meters or the
elimination of multi-coin features may not sanitize a
machine when facts make clear that it was designed primarily
to facilitate function as a gambling device."

Again, the actual use of the machine is immaterial under the
proposed language.

Q. If the machine only gives free games and no cash payoff is
made, is the machine still illegal?

A. Although this court case rules that free games in and of
themselves do not constitute giving something of value, please
note the proposed legislation is not limited to delivering "any
money or property" as is federal law but encompasses the
deliverance of "anything of value". Therefore, any machine which
accepts multiple coins and delivers anything of value including a
free game could be determined a gambling device under such a
statute.

Q. Does the legislation make any machines illegal which were not
previously illegal in Kansas?

A. Yes. This is an isolated court case specific to
interpretation in Pennsylvania which apparently has not been
adopted in other jurisdictions. This interpretation has not been
tested in the Kansas jurisdiction. Therefore, no one knows
whether the federal courts for the Kansas jurisdiction would
adopt such a broad interpretation.
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In the court's view, it would not be fair
to bar plaintiffs by reason of the conduct
of other litigants in other actions without
any prior notice, thus negating any retroac-
tive application of the court’s conclusions in
this matter; and the court is powerless to
limit other courts from considering identi-
cal punitive damages claims against the
same defendants, thus making prospective
implementation of its ruling impossible.

Therefore, although the court has con-
cluded that there has been or may be a
violation of defendants’ due process rights
through repetitive awards of punitive dam-
ages, the court can conceive of no remedy
absent a uniform law to implement the
conclusions reached herein.? Therefore,
the defendants’ motions to dismiss the pu-
nitive damages claims based upon prior
punitive damages awards against them is
denied.

CONCLUSION

The court abides by its ruling that mult-
ple awards of punitive damages for a8 sin-
gle course of conduct violate the fundamen-
tal fairness requirement of the Due Pro-
cess Clause, but concludes that equitable
and practical concerns prevent it from fash-
ioning a fair and effective remedy. [f this
court's view of the law is correct, then the
need for uniform legislation is manifest.

The court will thus vacate its order of
June 1, 1989, which provides that plaintiffs’
punitive damage claim will be dismissed
against any defendant who can establish
that a prior punitive award has been en-
tered against it for the same course of
conduct upon which plaintiffs rely, and the
court will enter an order denying defen-
dants’ motion to dismiss plaintiffs’ punitive
damage claims. However, the court's
present ruling will be without prejudice to
those defendants against whom punitive
damages might ultimately be awarded af-

2. In this regard, the court notes the efforts of
the A.B.A. Section of Litigation and the Amen-
can Coliege of Trial Lawvers’ Commitiee on
Special Problems 1o institute national legislation
addressing the problem of multiple awards of
punitive damages in mass tort hitganon. The
coun concurs in their view that a national solu-
tion 1s necessary which would place ciaims for
pumtive damages in the context of mass ton
lingation in one federal forum and which would
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ter trial of this matter. At that time, upon
the motion of any defendant against whom
a punitive damage award has been ren
dered. the court will consider what. if any,
remedy will be appropriate to protect that
individual defendant's due process inter

UNITED STATES of America
v,

294 VARIOUS GAMBLING DEVICES.
Civ. A. No. 85=297 Erie.

United States District Court,
W.D. Pennsyivania.

July 20, 1989.

Government instituted civil forfeiture
action against various video draw poker
devices, alleging they were '‘gambling de-
vices” prohibited under Gambling Devices
Transportation Act. The District Court.
Gerald J. Weber, J., held that: (1) summary
judgment disposition of case in favor of
Government was warranted; (2) video draw
poker devices were ‘‘gambling devices”
within mcaning of Act; (3) devicer which
made provision for installation of “knock
off" switches and meters, allowing mea-
surement of credits exchanged for cash,
were “‘gambling devices” even if such fes-
tures were not present on particular device;
{4) determination under Pennsylvania law
that devices were not gambling devices did
not affect federal law; and (5) devices were

create specific standards for awarding punitive
damages and some method of allocating an ulti-
mate award to present and future plaintiffs.
Sce. "Punitive Damages: A Constructive Exam:
nation,” 1986 ABA Scc. Litigation, Special Com-
mitice on Pumitive Damages a1 78-81: Repon
on Puniive Damages of the Commutice on Spe-
c1al Problems 1n the Admimistration of Justice,
Amcrican College of Trial Lawyers (March 3,
1989) ar 20-26.
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L.S. v. 294 VARIOUS GAMBLING DEVICES

Clte ns 718 F.Supp. 1236 (W.D.Pa. 1989)

forfeited for failure to comply with federal
registration requirements.

Judgment of forfeiture granted in
part.

1. Gaming =61

In action by Government to seize de-.

vices under Gambling Devices Transporta-
tion Act Government has burden of estab-
lishing probable cause w believe that sub-
Ject arucles are gambling devices: claim.
ants then have burden of proving by pre-
ponderance of evidence that various items
are not subject to forfeiture. Gambling
Devices Transportation Act, §§ 1 etseq., 7,
8s amended, 15 U.S.C.A. §§ 1171 et seq.,
1177.

2. Federal Civil Procedure €2470.3, 2542
Mere gainsaying by an expert, con-

trary to law and unsupported by fact, will -

not avoid summary judgment where other-
wise appropriate; likewise where facts are
undisputec arguments over law will not
preclude summary judgment.

3. Federal Civil Procedure e=248]

Summary judgment that video draw
poker devices were gambling devices with-
in meaning of Gambling Devices Transpor-
tation Act was warranted, even though
owners offered expert testimony that they
were not; primary facts such as nature of
game and presence or absence of particular
features were undisputed and experts’ tes-
timony covered questions of law, and ex-
pressed opinions contrary to established
law.  Gambling Devices Transportation
Act, §§ 1 et seq., 7, as amended, 15 U.S.
C.A. §§ 1171 et seq., 1177.

4. Gaming =58

Evidence of actual payoffs, either di-
rectly by video poker game device alleged
to be a gambling device or indirectly by
bartender who redeemed credits generated
by the device for cash, was not necessary
to determination that device was a “gam-
bling device” under Gambling Devices
Transportation Act; design and manufaec-
ture of device for use in gambling, rather
than actual use in gambling, conferred
"gambling device’" status. Gambling De-

1237

vices Transportation Act, §§ 1 etseq, 7, as
amended, 15 U.S.C.A. §§ 1171 et seq., 1177.
5. Gaming ¢=58

Electronic video draw poker device,
which randomly displayed five playing
cards, allowed one discard, and then awarg-
ed players points depending upon final
composition of hand, was “gambling de-
vice” within meaning of Gambling Devices
Transportation Act; short time of play, ina-
bility to extend play, absence of skill ele-
ments, existence of programming to retain
8 set percentuge of all credits played, po-
tential for inordinate numbers of free
games and presence of “knock off switch”
allowing credits to be reduced to zero and
“knock off meter” which kept track of
knocked off credits, conferred “gambling
device” status. Gambling Devices Trans-
portation Act, §§ 1 et seq., 7, as amended,
15 US.CA. §§ 1171 et seq., 1177.
See publication Words and Phrases
for other judicial constructions and
definitions.
6. Gaming ¢=58

Video draw poker device which had
provision in wiring circuitry or program-
ming to accommodate addition of "*knock
off” switches and meters which controlled

- and measured credits accumulated toward

free games and facilitated payment of mon-
ey to successful players, were “gambling
devices” under Gambling Devices Trans-
portation Act even if they did not presently
have such capabilities. Gambling Devices
Transportation Act, § 1{a)(2), as amended,
15 U.S.C.A. § 1171{aN2).

7. Gaming @58

Pennsylvania gambling devices law,
which exempted video draw poker device
which was not equipped with “knock off"
switches or meters which controlled or
measured credits for free games and facili-
tated payments of money to successful
players, did not preclude interpretation un-
der federal Gambling Devices Transporta-
tion Act that devices having provisions %0
accommodate knock off switches and me-
ters were ‘“gambling devices" whether
such switches and meters were present or
not; under state statute critical factor was
actual condition of device at time it was
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confiscated while under federal statute is-
sue was whether device was designed and
manufactured for use in connection with
gambling. 18 Pa.C.S.A. § 5513; Gambling
Devices Transportation Act, § 1(2)(2), as
amended, 15 U.S.C.A. § 1171(aX2).

8. Gaming &=>58

Video draw poker devices were not ex-
empt from seizure as “‘gambling devices'
under Gambling Devices Transportation
Act by virtue of exemption of such devices
from state gambling devices law: federal
law required that state law exphaeitly ex-
empt device, and state law did not so pro-
vide. Gambling Devices Transportation
Act, § 2, as amended, 15 U.S.C.A. § 1172
18 Pa.C.5.A. § 5513(b).

9. Gaming =58

Deletion from video draw poker de-
vices of “knock off” switches which permit
reduction of credits earned by plaver to
zero, and “knock off” meters which mea-
sure number of credits which have been
eliminated, which facilitated giving of cash
in return for credits. did not remove de-
vices from category of gambling devices.
Gambling Devices Transportation Act,
§ laXl), as amended, 15 US.CA.
§ 1171a)l).

10. Gaming &=59

Alleged good faith belief by business-
men installing video draw poker devices in
their establishments that games were not
"gambling devices” did not constitute de-
fense to in rem forfeiture under Gambling
Devices Transportation Act. Gambling De-
vices Transportation Act, § 1 et seq., as
amended, 15 U.S.C.A. § 1171 et seq.

11. Gaming =58

Free game granted by an amusement
device did not constitute reward of proper-
ty received as result of chance making
device gambling device and eliminating any
need for direct or circumstantial evidence
of pavoffs under Gambling Devices Trans-
portation Act. Gambling Devices Trans-
portation Act, § 1 et seq., as amended, 15
US.C.A. § 1171 et seq.

12. Gaming ¢=38

Government was not entitled to seize.
under Gambling Devices Transportation
Act, video draw poker devices which were
in dissembled state. Gambling Devices
Transportation Act, § 1(a)(2, 3), as amend-
ed. 15 U.S.CA. § 1171(ax2, 3).

13. Gaming =61

Clerical errors by Government in 1den-
tifving specific draw poker video devices
and in allocating them to various classes of
machines  subject to Gambling Devices
Transportation Act did not affect their sw.
tus as “gambling devices” within menning
of Act: even after adjusting for such er-
rors devices were still covered by Act.
Gambling Devices Transportation Act, § 1
et seq., as amended, 15 US.C.A. § 1171 et
seq.

14, Gaming =59

Transporter of video poker devices
knew thev had been transported in inter-
state commerce, as required under Gam-
bling Devices Transportation Act; as ma-
chines were designed and manufactured
with features to facilitate gambling, man-
uals and brochures accompanying machines
described these features, and manufactur-
ers, present owners and middlemen were
sophisticated in trade, only logical deduc-
tion was that transporter, whoever it may
have been, knew machines were designed
and manufactured to serve as gambling
devices. Gambling Devices Transportation
Act, §§ 2, 3(u)d3), as amended, 15 U.S.C.A.
§§ 1172, 1173(a)3).

15. Gaming &58

Forfeiture of all video draw poker de-
vices seized by Government was warranted
under Gambling Devices Transportation

-Act where owners and businessmen utiliz-

ing video draw poker games acknowlcdged
to state authorities that games, when
equipped with 'knock off” switches and
devices to facilitate payment of money in
connection with certain levels of success,
were gambling devices and such devices
were subsequently used without disabling
knock off features and without being reg-
istered under Act. Gambling Devices
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Cite as 718 F.Supp.

Transportation Act, § 3(a)(3). as amended.
15 US.CA. § 1173(ad); 18 Pa.CS.A.
§ 5513. :

16. Gaming =61

Government did not provide sufficient
information with regard to video version of
blackjack game, and device appearing to be
conventional real-type slot machine, to per-
mit determination of whether devices were
covered by Gambling Devices Transporta-
tion Act. Gambling Devices Transporta-
tion Act, § 1 et seq., as amended. 15 U.S.
C.A. § 1171 et seq.

17. Gaming &=58

Coins seized from video draw poker
devices determined to be “‘gambling de-
vices'" under Gambling Devices Transporta-
tion Act were not subject to seizure be-
cause coins had been commingled with
those obtained from devices not held to be
covered by Act. Gambling Devices Trans-
portation Act, § 1 et seq., as amended, 13
US.CA. § 1171 et seq.

James J. Ross, Asst. U.S. Atty., Erie,
Pa., for U.S.

John L. Doherty, Manifesto & Doherty,
P.C., Pittsburgh, Pa., for Mickey Anderson,
Inc.

Roger H. Taft, MacDonald Illig Jones &
Britton, Erie, Pa., for Warners Coin, Heri-
tage Vending & Erie Vending.

William F. Scarpitti, Jr., Bifulco Waidley
Scarpitti & Assoc., Erie, Pa., for Andrew
DiVecchio & Gold Crown Billiards.

Robert J. Cindrich, Bruce A. Antkowiak,
Mansmann Cindrich & Huber, Pittsburgh,
Pa., for Warner's Coin, Heritage Vending,
& Erie Vending Machine. ‘

Robert C. Brabender, Erie, Pa., for Erie
Coin Vending.
Sumner E. Nichols, 11, Duniavey Nichols

Ward & Krill, Erie, Pa., for Blackie's a/k/a
Leonard Kaye.

Bradley H. Foulk, Erie, Pa., for Romeo
Amusement.

1236 (W.D.Pa. 1989)
OPINION

GERALD J. WEBER, District Judge.

The US. instituted this civil forfeiture
action against a variety of video draw pok-
er machines, alleging that they are gam.
bling devices prohibited by 13 U.S.C.
§ 1171 et seq. The machines were seized
by agents of the FBI from various bars,
restaurants and clubs throughout Ere
County, Pennsylvania, and from the ware-
houses of several local distributors.

Several claimants have come forward, as-
serting ownership of the various seized ma-
chines. These claimants contend that their
machines are not gambling devices within
the meaning of the federal statute, but are
in fact intended “for amusement purposes
only."”

The government has filed a wide-ranging
motion for summary judgment with volumi-
nous briefs, an expert's report and deposi-
tion transcript, and various and sundry af-
fidavits and exhibits. Not to be outdone,
the claimants have filed separate and often
repetitive briefs, several reports and a dep-
osition transcript from claimants’ expert,
and other evidentiary material. Several
claimants joined in a cross motion for sum-
mary judgment. Even a video industry
association has joined the fray as amicus
curiae, adding little of consequence. Both
sides engage in hyperbole and self right.
eous rhetoric. The result is a large, com-
plex, poorly organized and often redundant
pile of information and argument which we
have had the misfortune of reading and
re-reading in an effort to resolve this mat-
ter. Despite the sheer volume of material,
the evidence of record on some matters is
so woefully inadequate 88 to prevent reso-

lution in favor of either side.

I. DEFAULTED MACHINES

A number of the seized machines went
unclaimed and the government subseguent-
ly moved for a default judgment which this
Court granted. Shortly thereafter, claim-
ant Leonard Kaye d/b/a Blackie's Amuse-
ment filed an objection to the motion for
default and sought to amend its claim to
include four of the defaulted machines.

34
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This claim is clearly out of time. We
earlier granted Kave one opportunity to
file a claim nunc pro tunc and Kave did not
include these four machines. Despite hav-
ing had ample time to investigate his inter-
ests in the various unclaimed machines,
and despite having been granted leave to
file one unumely claim, Kaye did nothing
until the government finally moved for de-
fault. Kave now asks our indulgence a
second time, but repetitive dilatory conduct
will not be rewarded. Claimant offers no
reason for his failure to make a timely
claim, and so his objection to the entry of
default judgment as to machines No. 9, 10,
127 and 128 is denied.

{I. VIDEO POKER MACHINES

FACTS

Almost all of the 294 devices may be
characterized as video draw poker ma-
chines. Although individual machines may
vary in name, design or special features, all
depict a video game of draw poker, with
the exception of several Blackjack ma-
chines and one reel-type slot machine which
we will discuss later in this Opinion.

The video incarnation of draw poker is a
rudimentary game. The machine displays
the time honored ranking of poker hands
and the number of points the machine will
award for the listed hands. The ranking of
hands is grounded in laws of statistical
probability, and the video draw poker ma-
chine awards points based on this scale,
although it does not award true odds. The
higher the rank of the hand, the higher the
amount of points awarded. Of course the
machine does not award points for all
hands. Ordinarily the machine awards
points for a pair of Aces and higher rank-
ing hands, but does not award points for
lower ranking hands, e.g.. a pair of sev-
ens.!

The actual play of a game of video poker
is extraordinarily simple, requiring an aver-
age of 5 to 15 seconds. Upon insertion of a
quarter, the machine displays five cards on

1. The minimum winning hand may vary at the
owner's option. For example, some machines
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a video screen. These five cards are ran-
domly selected by the machine from an
ordinary deck of 52 cards in four suits. In
an effort to improve the hand dealt to him,
the plaver may then “discard” any of the
five original cards by pressing the appro-
priate buttons on the machine. The ma-
chine then displays new cards to replace
the ones discarded. The machine automati-
cally evaluates this final array of five
cards, ranks it as 8 poker hand, and awards
points as indicated above.

This in all its simplicity is the sum total
of the game of video poker. The object of
the game is to obtain the best possible
poker hand with a ranking of "a pair of
Aces" or better. The machine automatical-
ly awards points for the various ranks of
poker hands, with the greatest reward nat-
urally coming for the rarest hands. Unlike
an.ordinary poker game, the video version
has no raising, no bluffing, no money
management skills. Indeed the player has
no opponent. He plays only against a set
schedule of point awards.

Up to now we have employed the term
“points” to describe the units awarded to
the player by the machine for winning pok-
er hands. No matter whether an individual
machine labels it ‘score,” ‘‘credits,” or
“games,” each point entitles the player to
one free play of the machine. Each play of
the game has one object: the accumulation
of additional free games, and these free
games may be accumulated from game to
game so that, with 8 run of luck, a player
may accumulate 8 significant number of
free games.

When a machine is used as a gambling
device, these free games are converted to
cash by 8 bartender or owner of the estab-
lishment that houses the machine. A suc
cessful player in such an establishment is
paid a quarter for each "‘credit’” accumulat-
ed on the machine. The bartender or own-
er, having verified the number of credits
and paid the player, then removes or
“knocks off” the player's accumulated

award points for a pair of Jacks or better.

(VIS PO PR



U.S. v. 294 VARIOUS GAMBLING DEVICES 1241

Cilte as 718 F.Supp
credits, returning the machine to zero cred-
its W await the next plaver's coins.

Several of the seized machines employ
images of dwarfs, or dominoes or other
figures instead of an ordinary deck of
cards. Although these machines assid-
uously avoid using the term “poker,” they
function just as the typical video poker
machines described above. The mere sub-
stitution of video images does not change
the functional characteristics of the ma.
chine. Thus, such machines as "Dwarf's
Den” and “Roman Tallies” are properly
classed for our purposes as video poker
machines.

In the course of this litigation, the
government's expert sorted the subject ma-
chines into 5 Categories, as follows:

1. Devices that were fully operational

and contained knockoff meters and
switches. (71 machines).

2. Devices that were fully operational
and contained knockoff switches and
provisions for knockoff meters. (57
machines).

3. Devices that were fully operational
and contained provisions for knock-
off switches and meters. (102 ma-
chines).

4. Devices that were not operational
but contained knockoff meters and
switches or provisions for knockoff
meters and switches. (22 machines).

5. Devices which were not operational,
different stages of disassembly, but
may contain knockoff meters and
switches or provisions for knockoff
switches and meters. (42 machines).

While the parties have argued over wheth-
er particular machines belong in one cate-
gory or another, both sides have employed
these categories in their motions and
briefs.

DISCUSSION

The government has alleged that the
subject machines violate the Gambling De-
vices Act of 1962, 15 U.S.C. § 1171 et seq.
in several respects and are therefore sub-

2. Because the captions of many cases in this
area are s0 similar, we will generally forego

. 1236 (W.D.Pa. 1989)

ject to forfeiture under § 1177 of that
Chapter.

A. SUMMARY JUDGMENT

(1] We are of course mindful of the
distribution of the burden of proof under
this statute. The government has the bur-
den of estublishing probable cause 10 be-
lieve that the subject articles are gambling
devices as described in the Act. The claim-
ants then have the burden of proving by a
preponderance of the evidence that the var-
lous items are not subject to forfeiture.
U.S. v 137 Draw Poker-Type Machines,
606 F.Supp. 747, 751 (N.D.Ohio 1984), aff'q
765 F.2d 147 (6th Cir.1985).2 When the
material facts are undisputed, resolution by
summary judgment may well be appropri-
ate. /d., 606 F.Supp. at 748-750: 'S 1
Various Slot Machines on Guam, 638
F.2d 697, 699-700 (9th Cir.1981).

(2,3] Claimants have argued strenuous-
ly that summary judgment is not appropri-
ate in the present case because claimants’
expert contradicts the opinions of the
government's expert. Claimants argue
that this battle of the experts must be
waged before a factfinder at trial.

We have carefully reviewed the reports
and deposition of claimants’' expert and we
find nothing which will preclude summary
judgment. The primary facts—the nature
of the game, the presence or absence of
particular features—are virtually undisput-
ed. Moreover, claimants’ expert not only
contradicts the government's expert but es-
tablished law as well. For example, claim-
ants’ expert states that, in his opinion, no
machine is a gambling device absent evi-
dence of actual payoffs. (Snyder depo. at
pp. 110-111, 114, 116-117, 120, 168; War-
ner Coin's brief at p. 25.) This is clearly
contrary to established law as we will see
below. Mere gainsaying by an expert, con-
trary to law and unsupported by fact, will
not avoid summary judgment where other-
wise appropriate. See, US. v. Varous
Slot Machines on Guam, 658 F.2d 697,
700-701 (9th Cir.1981), quoting Memt Mo-
tors v. Chrysler Corp., 569 F.2d 666, 672~

short form citation in an effort to prevent con.
fusion.
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6§73 (D.C.Cir.1977). Likewise. where the
facts are undisputed, arguments over the
law will not preclude summary judgment.
Much of the expert opinion in this case is
merely legal argument better left to coun-
sel.

B. DEFINITION
The statute defines "'gambling device” at
§ 1171

As used in this chapter—
(a) the term “gambling device” means—

(1) any so-called “slot machine” or any
other machine or mechanical device an
essential part of which is a drum or reel
with insignia thereon. and (A) which
when operated may deliver, as the result
of the application of an element of
chance, any money or property, or (B) by
the operation of which a person may
become entitled to receive, as the result
of the application of an element of
chance, any money or property; or

(2) any other machine or mechanical
device (including, but not limited to, rou-
lette wheels and similar devices) de-
signed and manufactured primarily for
use in connection with gambling, and (A)
which when operated may deliver, as the
result of the application of an element of
chance, any money or property, or (B) by
the operation of which a person may
become entitled to receive, as the result
of the application of an element of
chance, any money or property; or

(3) any subassembly or essential part
intended to be used in connection with
any such machine or mechanical device,
but which is not attached to any such
machine or mechanical device as a con-
stituent part.

The original Act of 1951, represented by
§ 1171(a)1), was aimed quite specifically at
slot machines, or ‘one-armed bandits.”
This caused some difficulty in enforcement,
as numerous courts held the statute to be
inapplicable to those acknowledged gam-
bling devices which simply lacked the dis-
tinguishing element of a drum or reel with
ingignia. E.g., U.S. v. Five Gambling De-
vices, 252 F.2d 210 (7th Cir.1938); U.S. v.
Three (3) Gambling Dewvices, Known as

718 FEDERAL SUPPLEMENT

Jokers, 161 F.Supp. 5 (W.D.Pa.1957): L'S.
v. McManus, 138 F.Supp. 164 (D.C.Wyo.
1952). The 1962 amendment of the Act
added § 1171(a)}(2) and reflects Congress’
intention to expand the scope of the prohi
bition to anticipate the continuing ingenuity
of gambling device designers who had de-
veloped machines which did not fit the nar-
row definition of § 1171(aXl) but which
nevertheless fleeced the public with equal
efficiency.  See, Lion Manufacturing
Corp. v. Kennedy, 330 F.2d 833 (D.C.Cir.
1364), quoting H.R.Rep. No. 1828, 87th
Cong.. 2d Sess. 6, reprinted in 1962 U.S.
Code Cong. & Admin.News 3809.

To this end. § 1171(a)(2) does not contan
the limiting specifics of the older
§ 1171(axl). There is no single mechanical
element, such as the drum or reel described
in § 1171(a)1), which denotes a gambling
device. Section 1171(a)(2) does not contain
such a talisman whose presence or absence
may alone define the status of the device.
Rather, § 1171(a)(2) commands us to con-
sider all the attributes of a subject machine
to determine whether it was “designed and
manufactured primarily for use in connec-

‘tion with gambling.”

{4] In this context it is important to
note that evidence of actual payoffs, either
directly by the machine or indirectly by a
bartender who redeems credits for cash, is
not necessary to a determination that a
machine is 8 gambling device. U.S. 1. One
Bally “Barrel-O-Fun" Coin Operated
Gaming Derice, 224 F.Supp. 794, 797 (M.D.
Pa.1963), aff'd. sub nom. Brozzetti v. Rog-
ers, 337 F.2d 857 (3rd Cir.1964); US.
Ansani, 240 F.2d 216 (Tth Cir.1957); U.S.
v. Various Gambling Devices, 368 F.Supp.
661, 663 (N.D.Miss.1973); U.S: v. One Bal-
ly County Fair . Pinball Machine, 238
F.Supp. 362 (W.D.La.1965). Indeed, & ma-
chine may, in fact, not be used for gam-

ling at all, but if it was designed and
manufactured for use in gambling, it is still
a gambling device subject to forfeiture un-
der the statute. U.S. v. 187 Draw Poker-
Type Machines, 606 F.Supp. at 751; U.S v

Three (3) Trade Boosters, 135 F.Supp. 4,

27 (M.D.Pa.1955). Thus we will examine in
some detail the attributes of the subject

| EY'RY
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machines as revealed in the evidentary ma-
terial of record.

We should note at the outset that we will
deal here with machines in Agent Holmes’
Categories 1-4. We will consider Category
5 machines in a separate section later in
this Opinion.

C. GAME CHARACTERISTICS

(5.6) Some relevant characterstics are
inherent in the game itself. In relation to
MOost amusement games, the time to play a
hand of video poker is extraordinarily
short, only 5 to 15 seconds. Also, unlike
most amusement games, a video poker
player cannot extend the time of play re-
gardless of the player's level of skill. For
example, on pinball machines or Pacman, a
player's manual dexterity, eye-hand coordi-
nation and experience may produce a long-
er game and greater enjovment for the
player. In video poker, each game has a
finite time of play and no amount of skill or
experience can extend play beyond that
very short limit.

Indeed all the skill elements associated
with the ordinary game of draw poker are
conspicuously absent in the video version.
In video poker there is no raising, no bluff-
ing, no money management skills. The
player's only skill is to recognize possible
combinations and basic statistical probabili-
ties. In this way a player can maximize his
winnings in the short term but he cannot
determine or influence the result. Even a
player with minimal experience can discard
the least desirable cards and retain those
cards which provide the greatest likelihood
for a winning combination, but the cards
drawn are produced at random and only
chance determines whether a player wins
or loses. Furthermore, even this limited
8kill element is countered in the long run
by what is called a retention ratio. Over
time the video poker machine is pro-
grammed to retain a set percentage of all
credits played, so that over the long haul
even the astute player cannot defeat the
retention ratio.

Unlike most amusement devices, video
poker offers the potential to win incredibly
large numbers of free games. Unlike vid-

1236 (W.D.Pa. 1989)

€0 amusement games such as Pacman,
which offer extended play, or pinball
games which offer limited numbers of po-
tential free games, all earned through skill
in the play of the machine, video poker
machines offer up to 400 free games for a
single winning hand based solely on luck of
the draw. Video poker machines also accy-
mulate credits from game to game, permit-
ung a playver to accumulate a maximum of
between 899 and 9,999 credits, depending
on the setung of a particular machine.
Such numbers are more than can real-
istically be played out (e.g., 900 free games
at 10 seconds per game would translate to
2': non-stop hours of play), and are indica-
tive of some value other than the entitle-
ment to a free game.

The facts described above—the short
time of play, the inability to extend play,
the absence of skill elements, the existence
of a retention ratio, the potential for inordi-
nate numbers of free games—are not in
dispute, though claimants may argue their
import. We recognize however that vari-
ous courts have found such factors to be
strong indicia of a gambling device. Eg.
US. v. 187 Draw Poker-Type Machines,
606 F.Supp. 747 (N.D.Ohio 1984), aff'd 765
F.2d 147 (6th Cir.1985) (free games); U.S.
v. Sirteen Electronic Gambling Devices,
603 F.Supp. 32 (D.C.Hawaii 1984) (time of
play, free games, retention ratio): U.S. v,
Two Coin-Operated Pinball Machines,
241 F.Supp. 57 (W.D.Ky.1965), aff'd sub
nom. US. v. HM Branson Distributing
Co., 398 F.2d 929 (6th Cir.1968) (free
games):. US. v. One Bally County Fair
Pinball Machine, 238 F.Supp. 362 (W.D.
La.1965) (free games); U.S. v. One Bally
"Barrel-O-Fun" Coin-Operated Gaming
Device, 224 F.Supp. 794 {M.D.Pa.1963),
aff'd sub nom. Brozzetti v. Rogers, 337
F.2d 857 (3rd Cir.1964) (free games, reten-
tion ration); Szybski v. U.S., 220 F.Supp.
806 (E.D.Wisc.1963) (free games).

D. PHYSICAL FEATURES

Certain physical features of most video
poker machines are also relevant to our
consideration. One common element is a
multiple coin feature. This device permits
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a plaver to insert more than one coin, and
ther wager more than one credit on a hand.
For example, instead of inserting one quar:
ter for one play of the machine as with
most amusement devices, a piayer may in-
sert eight quarters and wager all eight
credits on one hand. In this way the play-
er can increase his payoff, because the
credits awarded for any winning combina-
tion will be multiplied by the number of
credits wagered. In some machines, insert-
ing a certain number of coins permits the
player to invoke special features, such as
Jokers, which may or may not improve the
player's odds. In any event, multi-coin in-
sertion and wagering allow a machine to
make considerably more money in the same
period of time. As stated above, such a
feature is unusual in amusement devices
and many courts have considered the pres-
ence of a multi-coin feature to be strong
evidence that 8 machine was designed and
intended for gambling. E.g., U’.S. v 137
Draw Poker-Type Machines, 606 F.Supp.
747, 753 (N.D.Chio 1984), aff'd 765 F.2d
147 (6th Cir.1985); U.S. 1. Sirteen Elec
tronic Gambling Devices, 603 F.Supp. 32
(D.C.Hawaii 1984); U.S. v. Various Gam-
bling Derices, 368 F.Supp. 661 (N.D.Miss.
1973); U.S. v. One Bally "Barrel-O-Fun”
Coin-Operated Gaming Device, 224
F.Supp. 794 (M.D.Pa.1963), aff'd sub nom.
Brozzetti v. Rogers, 337 F.2d 857 (3rd Cir.
1964). It appears that all of the subject
machines were designed and manufactured
with multi-coin capability, although on
some machines claimants chose single coin
insertion, an option permitted by the ma-
chines.

The government has suggested that an-
other feature whose presence ig indicative
of gambling is & Power Interrupt Circuit
(PIC). This is simply a battery pack which
may prevent & machine from losing pro-
gramming instructions or accounting data
in the event the machine is unplugged.
turned off. or otherwise loses power. The
government contends that PIC's are neces-
sary in video poker machines to prevent the
loss of accounting data which facilitates
payoffs. On the other hand, claimants
have advanced evidence that many amuse-
ment video and pinball machines contain

PIC's and that PIC's in both video poker
machines and amusement devices serve
perfectly leyiumate functions, protecting
other non-gambling data and obviating the
need to reset optional features each time
the machine is turned on. In light of the
evidence presented, the government’s argu-
ment on this point is unpersuasive, but we

"need not rely on that argument to deter-

mine the status of these machines.

We turn now to what some consider 1o
be the indispensable elements of a gam:
bling device—the knock off switch and me-
ter. Most video poker machines are
equipped with a knock off switch which
permits an attendant to quickly eliminate
any number of accumulated credits, re-
turning the machine to zero credits o
await the next player's coins. This device
may take many forms, from a remote con-
trol, or elaborately concealed switches, to
simply unplugging the machine, but in any
form it serves the simple function of per-
mitting the operator of the establishment
to quickly remove large numbers of free
games from the machine in a matter of
seconds.

The knock off switch is often accompa-
nied by a meter or series of meters which
tell the owner of the machine how many
credits have been knocked off. In some
machines the mechanical meters have been
supplanted by computerized accounting
features programmed into the machine's
circuitry.

These features facilitate the use of video
poker machines for gambling. Indeed they
appear to have no other function. If s
successful player exchanges his accumulat:
ed credits for cash, ordinarily being paid by
the bartender, the bar owner or bartender
can then remove the credits from the ma-
chine. The knock off meter or other ac
counting device automatically records the
number of credits knocked off. When the
machine’s owner makes his periodic sWp W
empty the coin box, he can read the knock
off meter or other accounting device to
determine how much the bar owner paid
out in winnings and to reimburse him for
that amount.

Indiboras -



U.S. v. 294 VARIOUS GAMBLING DEVICES 1245

Cite as 718 F.Supp.

These features have no paraliel among
most  amusement  devices. Ordinary
amusement games do not permit a player
to accumulate large numbers of credits, so
there is little need for a knock off switch.
The knock off meter is even more obvious-
ly related to gambling. Unless a bar own-
er 18 paying cash to players for accumulat-
ed credits and is expecting reimbursement
from the machine's owner, there is no pur-
pose in counting knocked off games. Thus
the presence of one or both devices is
strong evidence that a player may ex-
change credits for cash, i.e., that the ma-
chine is intended for gambling. E.g., US.
v. 137 Draw Poker-Type Machines, 606
F.Supp. 747, 753 (N.D.Ohio 1984), aff'd 765
F.2d 147 (6th Cir.1985); ['S. v Sirteen
Electronic Gambling Devices, 603 F.Supp.
32 (D.C. Hawaii 1984); US. v Varous
Slot Machines on Guam, 658 F.2d 697 (9th
Cir.1981); U'S v. Two Coin-Operated Pin-
ball Machines, 241 F.Supp. 37 (W.D.Ky.
1965), aff'd sub nom. L'S. v. Branson Dis-
tributing Co., 398 F.2d 929 (6th Cir.1968).

Although in some machines the knock off
switch is as obvious as a red button on the
cabinet, in others it is disguised in a more
or less elaborate manner. Some machines
are equipped with radio remote control.
Some machines are built 80 that a magnet
passed over a particular part of the ma-
chine will cause two wires to make contact
and activate the knock off function. Other
machines are equipped with a ‘slam
gwitch,” and the cabinet must be struck to
cause two terminals to make contact. On
some machines, several play buttons on the
front of the cabinet must be pressed in a
predetermined sequence. Other machines
are equipped with what appears to be two
bolts projecting from the cabinet. These
bolts are wired inside the cabinet and when
a quarter is used to span the gap between
them, the electrical circuit is completed and
the knock off function activated. Compu-
terized accounting devices may also be dis-
guised. Some machines require the inser-
tion of an electrical component carried by
the owner to activate the display of the
accounting function.

Such elaborate disguises are unusual in
most amusement games. Indeed, unless
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credits have some monetary value, there is
little reason to disguise these features.
Thus the effort to disguise these features,
considered in the context of other evidence,
is evidence that the subject machines are
gambling devices. Cf.. US. v. One Bally
“Barrel-O-Fun’ Coin-Operated Gaming
Device, 224 F.Supp. 794 (M.D.Pa.1963),
aff’d sub nom. Brozzetti v. Rogers, 337
F.2d 857 (3rd Cir.1964).

Thus, video poker machines with their
inherent characteristics (i.e., short time of
play, large number of potential free games,
etc.) when equipped with knock off
switches and meters are indisputably gam-
bling devices in violation of the statute.
See, U.S. v. 137 Draw Poker-Type Ma-
chines, 606 F.Supp. 747 (N.D.Ohio 1984),
aff'd 765 F.2d 147 (6th Cir.1985); US. v
Sizteen Electronic Gambling Devices, 603
F.Supp. 32 (D.C.Hawaii 1984). However,
not all the machines seized in this case are
equipped with knock off switches and me-
ters. Defendants argue quite strenuously
that without knock off switches and me-
ters, the government must present evi
dence of actual payoffs on each machine to
prove it is a8 gambling device.

We disagree. To accord such determina-
tive weight to knock off switches and me-
ters would be reverting to the talismanic
approach specifically disavowed in the pas-
sage of the 1962 amendment of the Act.
As discussed above, we must consider all
relevant characteristics and features of the
machines to determine whether they were
“‘designed and manufactured primarily for
use in connection with gambling.” 18
US.C. § 1171aK2).

Several courts have held that the absence
of such components is not determinative.
In US. v. One Bally “Barrel-O-Fun”
Coin-Operated Gaming Device, 224
F.Supp. 794, 798 (M.D.Pa.1963), aff'd sub
nom. Brozzetti v. Rogers, 337 F.2d 857 (3rd
Cir.1964), the District Court stated:

Although these machines have no meters

for recording the free plays released, a

meter is not essential for the carrying on

of the gambling operation. It is merely

a measure employed by the owner for his

S-/o
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protection, keeping a check on the

amount the proprietor had to pay out in

cash, premiums or tokens.
See also, L'S. v. Sizteen Electronic Gam-
bling Devices, 603 F.Supp. 32 (D.C.Hawaii
1984).

Defendants point out that most machines
do not contain knock off switches and me-
ters when manufactured. Addition of such
devices is a local option, ordinarily per-
formed by the owner. Accordingly, defen-
dants argue that video poker machines
when manufactured are legal. It is only
when these machines are altered by local
owners to facilitate gambling that they of-
fend the statute.

But it is also clear from the evidence that
knock off switches and meters could not be
added unless the circuitry and program-
ming of the machine by the manufacturer
contained provisions for these features.
Indeed claimants’ expert admits this, (Sny-
der depo. at 98-102.) The government has
established that all the subject machines,
with the exception of several substantially
disassembled ones, contain either knock off
switches, knock off meters, or the provi-
sions in programming and circuitry to acco-
modate the swift addition of such features.

Just as knock off switches and meters
have little purpose other than to facilitate
use of the machine for gambling, there is
likewise no legitimate purpose in designing
and manufacturing a machine to accomo-
date such features. Other courts have ad-.
dressed this question and have agreed.
US. v. Sizteen Electronic Gambling De-
vices, 603 F.Supp. 32 (D.C.Hawai 1984);
US. v. One Bally "Barrel-O-Fun" Coin-
Operated Gaming Derices, 224 F.Supp.
794 (M.D.Pa.1963), aff'd sub nom. Brozzet-

ti v. Rogers, 337 F.2d 857 (3rd Cir.1964);

US. v. A M Branson Distmbuting Co.,
398 F.2d 929, 943 (6th Cir.1968); but see
US. v. Various Slot Machines on Guam,
658 F.2d 697, 703-704 (9th Cir.1981) (Byrne,
Jr., DJ. dissenting). See also. US. v. An-
san1, 240 F.2d 216 (7th Cir.1957) (manufac-
turer cannot permit owner to accomplish by
indirection what manufacturer cannot le-
gally accomplish directly). We therefore
conclude that all subject video poker ma-

chines with knock off switches and meters,
or the prorision in wiring, circuitry or
programming to accomodate the addition of
knock off switches and meters, are gam-
bling devices within the meaning of the
Act.

E. PENNSYLVANIA LAW

(7] “Foul'” cry the claimants as they
gesture frenziedly in the direction of Com.
monuwealth v. Two Electronic Poker Game
Machines, 502 Pa. 186, 465 A.2d 973 (1983).
As claimants interpret this decision, video
poker machines are legal in Pennsylvania
absent knock off switches and meters or
evidence of actual payoffs. Furthermore,
claimants allege that in response to the
Supreme Court's decision, claimants
reached an agreement with the District At-
torney for Erie County at that time.
Claimants promised to disconnect knock off
switches and meters and the District Attor-
ney agreed not to prosecute claimants or
seize their machines. Claimants argue that
our holding today is contrary to the deci-
sion of the Pennsylvania Supreme Court
and deprives them of their bargain with the
District Attorney.

First of all, it appears that claimants
were less than forthright with the District
Attorney since nearly half of the machines
seized still had functioning knock off
switches in violation of the alleged agree-
ment. and nearly a fourth had both knock
off switches and meters,

But in any event, the decision of the
Pennsylvania Supreme Court is not binding
on us in this instance. The Court was
interpreting a state statute, 18 Pa.C.S.A.
§ 5513. We are dealing with a federsl
statute with a legislative and judicial histo-
ry of its own. Under the Pennsylvania
statute, the critical factor “is the actual
condition of the machine at the time it is
confiscated which controls when no evi
dence of gambling activity is introduced.”
Commonuwealth v. Twelve Dodge City Vid-
eo Poker Machines, 517 Pa. 363, 537 A.2d
812, 814 (1988). Under the federal statute,
the critical issue is whether the machine
was "designed and manufactured priman-
ly for use in connection with gambling.”

A/
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Under the state statute, “the potentiai for
a reward does not sausfy the Common-
wealth's burden of proof.” /d. (emphasis
in original). Under the federal statute, a
gambling device is a machine by the oper-
ation of which a person may become ent1-
tled w receive ... any money or property.”
15 U.S.C. § 1171(a)i2KB) (emphasis added).

(8] Claimants correctly point out that
the federal statute was intended to supple-
ment state enforcement efforts. not sup-
plant them, and it was not intended to
prohibit machines which a state held to be
legal. However, the federal statute re-
quires states to affirmatively and specifi-
cally exempt machines from the federal
prohibition. 15 U.S.C. § 1172. The exemp-
tion may not be inferred or impled, but
must be stated expressly, with reference to
the federal statute. U.S. v Two Holly-
crane Slot Machines, 136 F.Supp. 550
(D.C.Mass.1935); LS. v. 46 Gambling De-
vices, 138 F.Supp. 896 (D.C.Md.1956), aff'd
sub nom., North Beach Amusement Co. 1.
U.S. 240 F.2d 729 (4th Cir.1957).

Pennsylvania’s statute does not do this.
In fact it does not purport to exempt gam-
bling machines but rather to prohibit them.
The Pennsylvania Supreme Court has sim-
ply decided what minimum quantum of evi-
dence is required to denominate a machine
as illegal per se under a state statute with-
out evidence of actual gambling acuvity.
The state statute does not refer to the
federal statute, and as seen above, it is
couched in very different terms. Indeed it
15 unlikely that the state statute, which
defines a machine by its status at time of
seizure, could mesh in any meaningful way
with a federal statute which focuses on
design and manufacture. For the reasons
stated, we conclude that neither the state

statute, 18 Pa.C.S.A. 5513(b). nor the deci-.

sion in Commonwealth v. Two Electronic
Poker Game Machines, 502 Pa. 186, 465
A.2d 973, creates an exemption within the
meaning of the federal statute.

However, even if Pennsyivania law cre-
ated an exemption, the subject machines
might still be forfeited for failure to reg-
ister. A state exemption of a8 machine
which otherwise satisfies the federal staty-

1236 (W.D.Pa. 1989)

tory definition of a gambling device does
not exempt the owner or the machine from
the registration requirements of § 1173,
US v Varmous Gambling Devices, 368
F.Supp. 661, 663-664 (N.D.Miss.1973). We
address the issue of registration a little
later in this Opinion.

(9] As for claimants’ partial efforts to
sanitize their machines under agreement
with the District Attorney, such efforts
have no effect under the federal statute.
Altering or removing features may not af-
fect the status of the machine. For cxam-
pie. in U'S. v Ansani, 240 F.2d 216 (Tth
Cir.1957). machines were altered to remove
the coin slots and payout travs:

A slot machine is not a gambling device

merely because it has coin slots or an

automatic pay off mechanism. It is a

gambling device because its function and

design are tp allow one to stake money
or any other thing of value upon the
uncertain event of achieving the winning
combination of insignia. Essentially the
game is played as it was before the alter-
ation or modification; and we cannot be-
lieve that a player would classify the
machine differently after the conversion.
Id., 240 F.2d at 220. See also, U'S. v. 137
Draw Poker-Type Machines. 606 F.Supp.
747 (N.D.Ohio 1984), aff'd 765 F.2d 147 (6th
Cir.1985); U.S. v. 24 Digger Merchandis-
ing Machines, 202 F.2d 647 (8th Cir.1933);
US v Three (8) Trade Boosters, 133
F.Supp. 24 (M.D.Pa.1955). The same is
true in the present case. The simple dele-
tion of knock off switches and meters or
the elimination of multi-coin features may
not sanitize a8 machine when facts make
clear that it was designed primarily w facil-
itate function as a gambling device. Cer-
tainly the player approaches the game no
differently just because its internal ac.
counting feature is disconnected. As stat-
ed above, the key to the inquiry under the
federal statute is the design and manufac-
ture of the machine. Each of the operative
machines seized by the government was
designed and manufactured so that it
would easily accomodate multicoin fea-
tures or the addition of knock off switches
and meters.

/2
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F. GOOD FAITH

[10] Finally, claimants’ counsel have
beat their collective breasts and shouted
from the mountain that their clients are
innocent, hard-working businessmen who
never intended or envisioned the use of
their machines for such illicit purposes as
(gasp!) gambling. While we sincerely
doubt the verity of such remonstrations,
they are in any event irrelevant Good
faith is not & defense 0 in rem forfeiture
under the Act. U'S 1. 197 Drau Poker-
Type Machines, 606 F.Supp. 747, 755 (N.D.
Ohio 1984) and cases cited therein. If St.
Peter possessed a gambling device, it
would be forfeited, though effecting sei-
zure might be difficult.

G. FREE GAMES AS PROPERTY

{(11] In reaching our conclusion that the
subject machines are gambling devices
within the meaning of § 1171(a)2), we note
that we have not relied on the govern-
ment's contention that a free game is itself
8 reward of property received as a result of
chance, making the machine a gambling
device and eliminating any need for direct
or circumstantial evidence of payoffs. Al
though courts have differed as to whether
free games are property, we view the
government’'s argument with some skepti-
cism. The evil of such machines does not
lie in the lure of free replays, but in the
implicit promise of a cash reward in lieu of
those replays. Although each free game
has the value of a quarter to a player
because it excuses him from spending a
quarter to play the game, if the player
simply plays out all his credits. he has only
won amusement. This is not uncommon in
amusement games and in this sense, free
games are no different than extended play
on Pacman or free replays on pinball ma-
chines. Indeed the legislative history of
the Act indicates that limited free games
are not sufficient reward to make a ma-
chine & gambling device. See, Lion Manu-
Jacturing Corp. v. Kennedy, 330 F.2d 833,
836 (D.C.Cir.1964), quoting H.R.Rep. No.

3. We also note that'in resolving the motions we
have not relied on reports from government
agents who claim to have received or observed
Payouts on particular machines. Much of this
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1828, 87th Cong., 2d Sess. 6, reprinted in
1962 U.S.Code Cong. & Admin.News 3809.
The mere fact that a machine awards free
games is proof of nothing. Whereas here
the potential number of free games is
large. where play is short and skill plays
little part, then a machine begins to exhibit
the indicia of a gambling device. Whether
such indicia, absent evidence of knock off
switches and meters or the provisions for
such devices, are sufficient to sustain g
finding that a machine is a gambling device
is an issue we need not decide today. Ac-
cord, U'S. 1. 197 Drauw Poker-Type Ma.
chines, 606 F.Supp. 747, 754 n. 9 (N.D.Ohwo
1984), aff'd 765 F.2d 147 (6th Cir.1985)3

H. DISASSEMBLED MACHINES

(12] We now return to Agent Holmes' 5

Categories of machines recited earlier:

1. Devices that were fully operational
and contained knockoff meters and
switches. (71 machines).

2. Devices that were fully operational
and contained knockoff switches and
provisions for knockoff meters. (57
machines).

3. Devices that were fully operational
and contained provisions for knock-
off switches and meters. (102 ma-
chines).

4. Devices that were not operational
but contained knockoff meters and
switches or provisions for knockoff
meters and switches. (22 machines).

5. Devices which were not operationsl,
different stages of disassembly, but
may contain knockoff meters and
switches or provisions for knockoff
switches and meters. (42 machines).

For the reasons stated above, we conclude
that there are no disputed issues of materi-
al fact and all video poker machines in
Categories 14, having all the relevant in-
herent characteristics of the game (shom
time of play, little skill, retention ratio,
large number of potential free games) and

evidence is hcarsay, without opportunity for
€ross cxamination, but it is unnecessary (o our
decision today.

L)
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either the presence of knock off switches
and meters or the provisions for such de-
vices, are gambling devices within the
meaning of 15 U.S.C. § 1171(a)2).

This brings us to Category 3, with 42
machines. This is a troubling matter.
Each of these games is inoperative and
most are substantially disassembled with
ATpe viomenerns TussSing Nme M e
macnings 1L CalefOrT & ere UTUS MON Tnes
a box with a couple of wires. Yet1tis also
clear that each one of the machines in
Category 5 i3, or was, & video poker ma-
chine. The graphics on the cabinet, the
type of buttons and their array on the face
of the machine, or the internal distribution
of components discloses their identity.

However, the evidence presented by both
sides fails to provide enough information
on each machine for us to judge which may
be fairly classed as gambling devices under
the Act and which may be an unrecogniza-
ble jumble of spare parts. The government
has also failed to shed any light on whether
any machines or parts of machines satisfy
§ 1171{a)(3) or whether that provision was
directed solely at so-called “trade boost-
ers.” The present record and briefs on
Category § machines are woefully inade-
quate on both sides and the cross motions
for summary judgment must be denied,
sithough we will not preclude additional
motions properly supported.

I. CLERICAL ERRORS

{13] In the course of his examination of
the subject machines, claimants’ expert
identified possible discrepancies in the ex-
hibit numbers affixed to several machines.
For example, he indicates that the machine
bearing exhibit sticker No. 227 may in fact
be the machine described by the govern-
ment as No. 255. While such apparent
discrepancies represent regrettable error
by the government. they do not prevent the
entry of summary judgment because the
expert does not raise a material dispute as

to the proper category assigned to the ma-
chine.

4. There are several possible explanations for
such disagreement, inciuding damage 10 a ma.
chine in transit, or the exiended period in stor.

-

123 (W.D.Po 1989

To illustrate, although claimants' expert
states that No. 227 may in fact be the
machine described as No. 253, he does not
deny that this machine, whatever its num-
ber, contains a functioning knock off
switch and meter and is therefore properly
characterized as a Category 1 machine.
Likewise, claimants’ expert notes numerical
Lserenuncies Aamong several Category 3
TREITDS LU 0 NI RLSTIN TAT e
TMachines aré anVinIng other than Calegom
5 machines.

Claimants have also argued that these
several discrepancies bring the govern-
ment's entire numbered list into question
and preclude summary judgment. We re-
ject such an attempt at extrapolation.
First of all, we have examined the evidence
presented on each alleged discrepancy and
find no material dispute as to the character
of the involved machines. Secondly, we
decline to speculate about the accuracy or
inaccuracy of the rest of the list. Claim-
ants. bear the burden of presenting evi-
dence to establish a material issue of fact.
Each claimant had the opportunity to exam-
ine the seized machines. Some claimants
took advantage of this opportunity. Some
did not. Claimants have failed to produce
any evidence of a material inaccuracy in
the government's list. Absent evidentiary
material to the contrary, the government is
entitled to summary judgment.

In several instances, claimants' expert
has no quarrel with the exhibit numbers
but challenges the category assigned to
particular machines by Agent Holmes.
Typically claimants’ expert has found &
particular machine to be inoperative when
Agent Holmes earlier found the machine to
be functioning,* but claimants’ expert nei-
ther denies the presence of knock off
switches and meters or provisions for
them, nor demonstrates the absence of
such features or provisions. Although the
findings of claimants’ expert may justify
changing the classification of a particular
machine, for example from Category 1 (op-
erative machine with knock off switch and

age. Because of our conclusion above, we need
nol consider a cause.

-/
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meter) to Category 4 (inoperative machine
with such features or provisions for them)
it will not preciude summary judgment be.
cause, as described above, all machines in
Categories 1-4, operative and inoperative,
are gambhling devices under the federal
statute. Thus with regard to several ma-
chines claimants’ expert raises a factual
dispute. but because of our conclusions
above, that factual issue is not materal.

J. INTERSTATE TRANSPORT

(14] Of course, the video poker ma-
chines in Categories 1-4 are not forfeited
simply for being gambling devices. To be
forfeited under 15 US.C. § 1177, the
government must establish that the ma-
chines were “transported, delivered,
shipped. manufactured, reconditioned, re-
paired, sold, disposed of, received, pos-
sessed or used in violation of” some provi-
sion of the Act. The government here
alleges two violations: a) the machines
were transported in interstate commerce in
violation of § 1172, and b) the claimants
failed to register, in violation of
§ 1173(a)(3).

Section 1172 makes it unlawful to “know-
ingly transport any gambling device to any
place in a state ... from any place outside
of guch state " unless the state has
created an exemption by statute. As dis-
cussed above, Pennsylvania has not created
such an exemption.

There is no dispute that all the subject
machines were manufactured outside of
Pennsylvania and were transported to
Pennsylvania in interstate commerce.
However, several claimants deny being the
importers and contend that the government
has failed to provide evidence of a “know-
ing"” transportation.

Scienter on the part of the owner in an in
rem action is immaterial. Knowledge of
the transporter, whether it be the manufac-
turer, the present owner, or a middleman,
is sufficient to satisfy the Act. U.S. v. 797
Draw Poker-Type Machines, 606 F.Supp.
747, 755 (N.D.Ohio 1984), aff'd 765 F.2d
147 (6th Cir.1985); North Beach Amuse-
ment Co. v. U'S., 240 F.2d 729, 732 (4th
Cir.1957). As noted in the Ohio case, the
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only logical deduction from the facts is that
the transporter, whoever it may have been,
knew the machines had moved in interstate
commerce. Furthermore, because the ma-
chines were designed and manufactured to
facilitate gambling, and manuals and bro-
chures accompanying the machines de-
scribed these features, and the manufactur-
ers, present owners and middlemen are so-
phisticated in the trade, the only logical
deduction is that the transporter, whoever
it may have been, knew the machines were
designed and manufactured to serve as
gambhing devices. Claimants have not pro-
vided any evidence to the contrary other
than protestations of their own ignorance.
Thus there is no material issue of fact to
prevent summary judgment on the issue of
interstate transport.

‘K. FAILURE TO REGISTER

[15] Section 1173(al3) provides:

It shall be unlawful for any person dur-
ing any calendar year to engage in the
business of repairing, reconditioning,
buying, selling, leasing, using, or making
available for use by other any gambling
device, if in such business he buys or
receives any such device knowing that it
has been transported in interstate or for
eign commerce after the effective date of
the Gambling Devices Act of 1962, un-
less, after November 30, of the preceding
calendar vear and before the date on
which he buys or receives such device,
such person has registered with the At
torney General under this subsection.

Claimants do not deny knowing that these
machines were transported in interstate
commerce after 1962. All the subject ma-
chines were manufactured in other states
by manufacturers who do not have any
Pennsylvania plants. There is also no
doubt that claimants were in the business
of leasing video poker machines or making
them available for use.

Of course claimants deny knowing that
the subject machines were gambling de
vices under the Act, and therefore claim
ignorance of their obligation to register.
However, each of the claimants possessed
several machines which contained function-

;
i
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ing knock off switches, or knock off
switches and meters, and which are now
the subject of this action. These machines
clearly violated the Pennsylvania statute as
interpreted earlier in Commonuwealth 1.
Two Electronic Poker Game Machines,
502 Pa. 186. 465 A.2d 973 (1983), and these
machines clearly violated the agreement
the claimants reached with the Erie County
District Attorney. Also, the decision in
US. v. 137 Draw Poker-Type Machines,
606 F.Supp. 747 (N.D.Ohio 1984), aff'd 765
F.2d 147 (6th Cir.1983), predates the sei-
zure of claimants’ machines in this case.
Thus claimants were required to register
under 15 U.S.C. § 1173(a)(3). and knew or
should have known of that obligation.
Claimants’ failure to register makes all
gambling devices in their possession forfej-
table under § 1177.

lII. BLACKJACK
MACHINES/REEL-TYPE
MACHINE

[16] Not all of the seized machines de-
pict video draw poker. Two machines de-
pict & video version of Blackjack, and one
machine appears to be a conventional reel-
type slot machine.

Unfortunately, there is virtually no evi-
dence of record concerning these machines.
The government and claimants alike have
focused so singlemindedly on video poker
that they have ignored these other ma-
chines. The Blackjack machines may share
many of the characteristics of video poker,
such as short time of play, lack of skill
elements, etc., but the record is silent. We
do not know how the video version is
played or what features the machines pos-
sess and we will not surmise. Summary
judgment on the Blackjack machines must
be denied.

The same is true of the one apparent
reel-type slot machine. Although the
government devoted three paragraphs to it
in the brief, no facts have been provided.
Does it have a reel” How is it played?
Does it have a payout tray or some sort of
credit meter? Clearly summary judgment
is inappropriate on this item as well.

1236 (W.D.Pa. 1989)
Although we must deny summary judg-
ment for these machines on the present
record, we will not preclude a renewed
mation properly supported.

IV. COINS

[17] The government also seeks the for-
feiture of $24,694.00 in coins taken from
the subject machines. Unfortunately the
government committed a serious blunder
and failed to record how much money was
removed from each machine. Because
some of the subject machines have not
been forfeited at this time, we are unable
to determine on the present record how
much of the cash is to be forfeited. We
suspect it is unlikely that many of the
Category 5 machines contained any coins,
those machines being substantially disas-
sembled and sitting in warehouses, but
there is no evidence of record on this point.
Of course the Blackjack machines and the
one apparent reel-type slot machine have
not been forfeited at this time, and because
they were in functioning order in establish-
ments where they were likely to be played,
we suspect they may have had coins in
them. Because the record provides no ba-
sis for us to apportion the cash between
those machines which are forfeit and those
which are not, summary judgment must be
denied, although we will consider the issue
again on a properly supported motion, ei-
ther in the event that all the subject ma-
chines are forfeited, or some factual basis
is provided for apportioning the cash.

CONCLUSION

For the reasons stated, we conclude that
there is no disputed issue of any material
fact, and the video draw poker machines in
Categories 1—4 are gambling devices within
the meaning of 15 U.S.C. § 1171(a)(2) and
are forfeit under § 1177 of this Chapter for
violation of § 1172 and § 1173(a)(3).

We further conclude that summary judg-
ment is inappropriate at this time as to
Category 5 machines, all Blackjack ma-
chines, the one apparent reel-type slot ma-
chine, and $24.694.00 in coins, although we

will entertain a renewed motion or motions
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properly supported by evidenuary materal
and briefs.

An appropriate Order will be entered.

TRAVELERS INDEMNITY CO.
V.
ALLIED-SIGNAL. INC.
Civ. No. JFM-88-99,

United States District Court,
D. Maryiand.

June 20, 1984,
Supplemental Memorandum Aug. 4, 1989.

Liability insurer sought declaration
that it had no duty to provide coverage to
insured for pollution-related clean-up costs.
The District Court, Motz. J., held that, un-
der Maryland law, neither environmental
clean-up costs incurred pursuant to injunc-
tion, nor costs incurred to prevent future
pollution to environment, constituted *'prop-
erty damages” within meaning of liability
policy.

Judgment for insurer.

See also 124 F.R.D. 101.

1. Action =17

Under doctrine of “renvoi,” Marvland
court looks to law of state whose law is
applicable under lex loci contractus doc-
trine to determine if that state would refer
back to Maryland law for decision on sub-
stantive issues presented; if it would, Ma-
ryvland court applies Maryland law.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Insurance ¢&=147(1)

Under Maryland choice-of-law rules,
Maryland law was applicable to interpreta-
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tion of environmental polluter's insurance
pohicy, even if doctrine of lex ioci contrac
tus called for application of law of other
states. in that other states would apply law
of Maryland, where environmental pollu-
tion site was located and which was thus
state having most substantial interest in
outcome of litigation.

3. Insurance $512(1)

Under Maryvland law, neither environ-
mental clean-up costs incurred pursuant o
injunction, nor costs incurred to prevent
future pollution to environment, consttut-
ed “property damages” within meaning of
insured's liability policy.

James P. Ulwick, Kramon & Graham,
P.A.. Baltimore, Md., Barry R. Ostrager,

"Simpson, Thacher & Bartlett. New York

City., and Robert H. Sand, Asst. Genersl
Counsel, Allied Corp., Morristown, N.J., for
plaintiff.

Rudolph L. Rose, Semmes, Bowen &
Semmes. Baltimore. Md., and Lester 0.
Brown and Arthur S. Olick, Anderson, Kill.
Olick & Oshinsky, P.C., New York City, for
defendant.

MEMORANDUM

MOTZ, District Judge.

The Travelers Indemnity Company has
brought this action against Allied-Signal,
Inc. seeking a declaration that it has no
duty to provide insurance coverage to Al
lied for pollution-related clean-up costs un-
der a series of policies isgsued by Travelers
to Allied from 1951 to 1988. Allied has
filed counterclaims for declaratory relief,
breach of contract, "“bad faith” and breach
of fiduciary duty.

On April 22, 1988, this Court denied a
motion filed by Allied to stay this action
pending resolution of a declaratory judg-
ment action filed by Allied in the Supenor
Court of New Jersey, Morris County,
against all one hundred seventy-six of its
insurance carriers seeking a determination
of the scope of its pollution coverage. The
basis for this ruling was a concern that, in
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CHAPTER 24—TRANSPORTATION OF GAMBLING
DEVICES

1171, Definitions.

1172 :['ransportation of gambling devices as unlawful; exceptions; author-
ity of Federal Trade Commission.

1173.  Registration of manufacturers and dealers.

(a) Activities requiring registration; contents of registration
statement.

(b) Numbering of devices.

(c) Records; required information.

(d) Retention of records.

(¢) Dealing in, owning, possessing or having custody of devices
not marked or numbered; false entries in records.

() Authority of Federal Bureau of Investigation.
1174. Labeling and marking of shipping packages. -
1175.  Specific jurisdictions within which manufacturing, repairing, selling,
possessing, etc., prohibited.

1176. Penalties.

1177.  Confiscation of gambling devices and means of transportation; laws
governing.

1178. Nonapplicability of chapter to certain machines and devices.

§ 1171, Definitions

As used in this chapter—
(a) The term “gambling device” means—

) any so-called “slot machine’ or-any other machine or mechani-
cal device an essential part of which is a drum or reel with insignia
ther?on, and (A) which when operated may deliver, as the result of the
application of an element of chance, any money or property, or (B) by
the operation of which a person may become entitled to receive, as the

result of the application of an element of chance, any money or proper-
ty; or

(2) any other machine or mechanical device (including, but not lim-

\)i\\ ited to, roulette wheels and similar devices) designed and manufactured

primarily for use in connection with gambling, and (A) which when
operated may deliver, as the result of the application of an element of
chance, any money or_property, or (B) by the operation of which a
person may become entitled {0 receive, as the result of the application
of an element of chance, any money or property; or

3) any subassembly or essential part intended to be used in connec-
tion with any such machine or mechanical device, but which is not
attached to any such machine or mechanical device as a constituent
part.

IR6

Ch. 4 GAMBLING DEVICES

15§ 1171

() The term “State” includes the District of Columbia, Puerto Rico, th-

Virgin Islands, and Guam.

(¢©) The term “possession of the United States” means any possession of
the United States which is not named in subsection (b) of this section.

(@) The term “interstate or foreign commerce” means commerce (1) be-
tween any State or possession of the United States and any place outside of
such State or possession, or (2) between points in the same State or posses-
sion of the United States but through any place outside thereof.

(¢) The term “intrastate commerce” means commerce wholly within one
State or possession of the United States.

(Jan. 2, 1951, c. 1194, § 1, 64 Stat, 1134; Oct. 18, 1962, Pub.L. 87-840, §§ 2, 3, 76

Stat. 1075.)

Historical Note

1962 Amendment. Subsec. (aX2), (3).
Pub.L. 87-840, § 2, substituted provisions in-
cluding machines and mechanical devices de-
signed and manufactured primarily for gam-
bling by the operation of which a person may
become entitled to receive, as the result of
chance, any money or property, for provi-
sions which included machines or mechanical
devices designed and manufactured to operate
by inserting a coin, token, or similar object, in
par. (2), and inserted *, but which is not at-
tached to any such machine or mechanical
device as a constituent part”, in par. (3).

Subsec. (b). Pub L. 87-840, § 3, substitut-
ed “the District of Columbia” for “‘Alaska,
Hawaii”.

Subsecs. (d), (¢). Pub.L. 87-840, § 3, add-
ed subsecs. (d) and (e).

- Effective Date of 1962 Amendment, Sec-
tion 7 of Pub.L. 87-840, provided that: “The
amendments made by this Act [enacting sec-
tion 1178 of this title and amending this sec-
tion and sections 1172 and 1173 of this title}

shall take effect on the sixtieth day after the
date of its enactment {Oct. 18, 1962].”

Short Title of 1962 Amendment. Section |
of PubL. 87-840 provided that Pub.L.
87-840, which enacted section 1178 of this ti-
tle, and amended this section and sections
1172 and 1173 of this title, may be cited as
the "Gambling Devices Act of 1962.”

Separability of Provisions, Section 8 of
Act Jan. 2, 1951, provided that: “If any pro-
vision of this Act [this chapter] or the appli-
cation thereof to any person or circumstance
is held invalid, such invalidity shall not affect
other provisions or applications of the Act
[this chapter] which can be given effect with-
out the invalid provision or application, and
to this end the provisions of this Act [this
chapter] are declared to be severable.”

Legistative History., For legislative history
and purpose of Act Jan. 2, 1951, see 1950 U.
§.Code Cong.Service, p. 4240. See, also,
Pub L. 87-840, 1962 U.S.Code Cong. and
Adm.News, p. 3809,

Cross References
Numbering of gambling devices, see section 1173 of this title.

Library References

Gaming ¢=62.

C.J.S. Gaming §§ 1, 80 et seq.

Notes of Decisions

Coustitutionality 1

Coastruction 2

Digger machines, gambling devices 4

Drum or reel type devices with insignia, gam-
bling devices 58

Electronic point maker machines, gambling
devices 6

Gambling devices

Generslly 3

Digger machines 4

Drum or reel type devices with insignia
L}

Electronic point maker machines 6

Miscellaneous machines or devices

Pinball machines 7

Slot machines 8

Subassembly or essential part 9

Trade booster devices 10
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playw. U3 v. Two (2) Quarter Pall Machines,  F.Supp. 747, sffirmed 763 F.24 147,
BD.Tesn. 1991, 767 F.Supp. 133,

Draw pokertype mschines, which were eleo- 12, Fres gumes
tvamio video devioss providiag option of peyiag for Pree gams granted by sa amusement device did
ane 10 elght quarters for simgle play, potential for 20t constitute reward of propesty roceived as re-
winning inordinate somber of freo games, sbility sult of chanos meking device gambling device and
%0 “kmock off" or eliminste sccumulated froe climinating any need for direct or circumetantial

gesees fhom mechines, aod mesas for mpasuring evidmos of ,payolts undes Gambling Devices
pwenher of free games stiminated from machine, Transportation Act. US. v. 294 V. i Cam-
ware “gambling devioes” within meaning of feder- bliag D_cvioq'W.D.hlm, 718 P.

§ 1172. Traneportation of gambling devices se wnlawful

(a) General rule R

1t shall be uniawful knowingly to transport any gambling device to any place in a
Moctpouuoionofﬂnl]nmdsumhommypheeouukhof
possession: vaidod,mtﬂ\hmﬁonohdlnotmlywhmpmﬁonofmy

i
3

ueﬂon,not.hsﬂthhucﬁonnpplytonnygtmbllngdeﬂoauudordegignodform
.tudwudwhunndmbunzuhblhhmwbonbewnghhplunda
apphioable State laws: Provided further, That it shall not be unlawful to transport in
Interstate or foreign commerce gambling devics into any State in which the
transported gambling device is s lly enumerated as lawful in a statute of that

. L TR T
() Authority of Federal Trade Commission .
Nothing in this chapter shall be construed to interfere with or reduce the

%
3
£
-]
:
g
&

such su from the provisions of this

au or the exis interpretations of the authority, of the Federal Trade
Comumisalon under the Trade Commission Act, as amended (15 U.S.C. 41-58).
(2) Bxoeption . . . . . . .

mmdoundt'pmhMthtMponofnnmbﬁnzmwaph'eohu

Mulmmofmvmmsumonuvuﬂmaw,ﬂ—

<4..(l)mo&thopmbuncdevleeon\porﬁond,w'wmh,bymof
, nbuedonﬂ:)ofuedonll“lSoﬂhhﬁth,notnwbhﬂonofﬁMucﬁon;und
o (l)tbegmb!hudavbomhlonbondﬁu‘tlmlwhnehﬁmShu.

(As amended Mar. 9, 1992, Pub.L. 103-251, Tile I, § 208a), 106 Stat. €1 ' '
" " HIBTORICAL AND STATUTORY NOTES '
porting ‘gambling dovices as subsec. (a) aed,
Feders] Trade Commission Act, a8 amend-  fubsec. (2) 8 0 designated, insertod heading
od (13 US.C. 41-53), reforred to i subseo. (b), s “Gedoral rele” and struck out *, the District of
Act Sept. 36, 1914, ¢. 311, 38 Stat. 717, which s Columbia,” before “or & possession” and “of poe-
90

oK
classified 0 § 41 & seq. of this title. - geseion” '
e e e L At b fyon” Ben, Codificntion, mote wnder 3

Subsec. (). Pub.L. 102-231, § zoé(.xs). des-

3

Subsec. (c) Pub.L. 103-251, § 202(sX4), add-
od wbeee () . . .

éesignated provision relating to knowingly trans- i

wore gambling devices subject to forfelture be-
draw Bot exempt oawss of the interstate transportation. UG, v.
from seizure as “gambling devioss™ under Gem- Two (2) Quarter Pall Machines, E.D.Tenn.1991,
bliag Devioss Tramsportation Aot by virtus of 767 RSuwpp. 133,
te law 12, Knaewlrpe end intent
Fact that owner purchased quarter fall ma-
chines locelly sad had no knowledge that they
had boen transported into Tennessos or that they
had not bem properly registered was lmmaterial
Bven i quarter fall machines wore manufac- to forfelture of the machines as, in an in rem
tured in Teanesseo, where various parts of the sction, olaimant's knowledge i not material.
machines were manufactured elsswhers, the com-  U.S. v. Two (2) Quarter Fall Machines, B.D.Tean.
poseat paris which wene transported into the stats 1991, 767 P.Supp. 15,

§ 1175, Bpecific jurisdictions within which manufacturing, repairing, selling,
possesaing, etc., prohibited

(8) Gomeral rule

. It shall be unlawful to manufscture, recondition; repatr, sel), transport, possess, or
use any gambling device in the District of Columbia, in any possession of the United
States, within Indian country as defined in gection 1151 of Title 18 or within the
special maritime and territorial jurisdiction of the United States as defined in section
7 of Title 18, including on a vensel documented under chapter 121 of Title 46 or
documented under the laws of a foreign country.

(») Exception
‘1) In gomeral
Except as provided in paragraph (2), this section does not prohibit—
(A) the repair, transport, possession, or use of & gambling device on a

vessel that is not within the boundaries of any State or possession of the
United States; or
(B) the transport or possessioh, on 8 VOyage, of a gambling device on a
_ yessel that is within the boundaries of any State or possession of the United
+ States, ift—
(1) use of the gambling device on a rtion -of that voyage is, by
reason of subparagraph (A), not a violation of this section; and
(1) the gambling device remains on board that vessel while the
vessol is within the boundaries of that State or possesgion.

(2) Application to certain voyages
(A) General rule
Paragraph (1{A) does not apply to the repair or use of a gambling device
on a vessel that is on a voyage or segment of a voysge described in
subparagraph (B) of this paragraph if the State or possession of the United

States in which the voyage or segment begins and ends has enacted a
statute the terms of which prohibit that repair or use on that voyage or

segment.
(B) Voyage and segment dencribed

A voyage or segment of 8 voysge referred to in subparagraph (A) is a
voyage or segment, respectively—
(1) that begins and ends in the same State or possession of the
United States, and
(i) during which the vessel does not make an intervening stop within
the boundaries of another State or possession of the United States or a
foreign country.

(As amended Mar. 9, 1993, Pub.L. 102-251, Title 11, § 202(b), 106 Stat 81)
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-Note 10
10, Amswer

Claiments of slot machines, sought to be
condemned by government as gambling de-
vioes possessed and used by claimants in their
places of business without having registered
a8 dealers therein, have locus standi in federal
district court and right to defend govern-
meat’s libel suits therein, even if they have no
property rights in machines under state law
and violated such law in possessing them, so
as to require denial of government’s motion
to strike claimant’s answers and dismiss them
from suit, especially where government stipu-
lated proof with claimants. U. S. v. One
Hundred Thirty-Nine Gambling Devices Ali-
as Slot Machines, More or Less, D.C.111.1952,
109 F.Supp. 23.

11, Defeases

Alleged fact that purchaser of slot ma-
chines which been transported in inter-
state in violation of this section
1172 of this title, acted in good faith was im-
material on issue of their forfeitability since
forfeiture becomes absolute at commission of
the prohibited acts. North Beach Amuse-
%t Co. v. U. 8, CAMd.1957, 240 F.2d

Fact that slot machines were not in use and
did not form part of the business activity ‘of
persons possessing them, but were stored in

was no defense to forfeiture of
machines for failure of their owners to regis-
ter as required by this chapter. U. S. v. Vari-
ouve Gambling Devices, D.C. Miss.1973, 368
F.Supp. 661.

Innocence of owner st time of seizure is no
defense to forfeiture of article actually used in
violation of this chapter, and such forfeiture
does_not violate U.S.C.A.Const. Amend. §.
U. 8. v. 46 Gambling Devices, D.C.Md.1956,
138 F.Supp. 896.

Fact that slot machines were contraband
under law of state of Georgia would be no
bar to sssertion of claim by owner thereof in
federal court action in rem for forfeiture of
same. U. S. v. 15 Mills Blue Bell Gambling
Machines, D.C.Ga.1953, 119 F.Supp. 74, af-
?ﬁm 74 S.Ct. 190, 346 U.S. 441, 98 L.Ed.

Where person to whom slot machines had
been consigned for sale had consented to
seizure of devices, which were st time stored
in building under his control, as tenant, ille-
gal seirure was no defense to action for forfei-
ture of such machines. Id.

12, Diemissal
In consolidated actions by slot machine
owners to obtain return of those machines

GAMBLING DEVICES
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which were seized by agents of the Federal
Bureau of Investigation, defendant United
States Marshal’'s motion to dismiss raised
both question of oonstitutionality of this
chapter forbidding transportation of any gam-
bling device in interstate commerce and also
the nonconstitutional question of whether
plaintiffs had exhausted their administrative
remedies. Morgan v. U. S, D.CKy.1952,
107 F.Supp. 501.

13. Presumptions

It would be presumed that owner or pos-
sessor of slot machines involved in proceeding
in rem for forfeiture of same had conformed
to all requirements of federal laws relating
thereto. U. 8. v. 15 Mills Blue Bell Gam-
bling Machines, D.C.G2.1953, 119 F.Supp.
7[;’, n:'ﬁrmed 74 S.Ct. 190, 346 U.S. 441, 98 L.

. 179.

14. Burdea of proof

In proceeding for forfeiture of nineteen pin-
ball machines which were seized in interstate
commerce as alleged gambling devices, show-

ing by government that the pinball machines

had been used as gambling devices before
pay-off devices which had been attached to
the machines were removed made out a prima
facie case for the govemment, and burden
was upon claimant to show which, if any ma-
chines were not gambling devices. U. 8. v,
19 Automatic Pay-Off Pin-Ball Machines, D.
C.La.1953, 113 F.Supp. 230.

15. Admissibility of evidemce

Under circumstances allowing government
to introduce testimony of pinball machine op-
erators who had been subpoenaed as govern-
ment witnesses did not constitute reversible
error on ground that their testimony was ob-
tained by an unauthorized and illegal grant of
immunity in forfeiture proceedings against
manufacturer and distributor of machines un-
der this section. U. S. v. H. M. Branson Dis-
tributing Co., C.A.Ky.1968, 398 F.2d 929.

Evidence that operators and location own-
ers secured Federal Coin Operated Gaming
Device tax stamps costing $250 prior to plac-
ing on location in and about Louisville ma-
chines similar to claimants’ devices was rele-
vant and admissible as an element of usage in
forfeiture proceedings, under this section. Id.

16. Weight and sufficiency of evidence

In proceeding to forfeit gambling machines,
evidence compelled finding that machines had
been knowingly transported in interstate com-
merce. U. S. v. Twelve Miami Digger Slot
Machines, C.A.Miss.1954, 213 F.2d 918.

408
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17. Action on performance bond

In’action by claimant against surety com-
pany on performance bond of United States
marshal, who allegedly breached such bond
by destroying gambling devices seized by spe-
cial agents under this section, which-devices
had never been transported in interstate com-
merce, evidence was sufficient to show that

§ 1178.

vices

GAMBLING DEVICES
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Note 1

United States marshal had faithfully per-
formed duties of his office in selling coin o
erated gambling devices and that he had ac.
ed in atrict comformity with this section and
in obedience to directions of his superior, the
Attorney General, who derived his authority
from this section, Bedenbaugh v. National
Sur. Corp., C.A.Ga.1955, 227 F.2d 102.

Nonapplicability of chapter to certain machines and de-

None of the provisions of this chapter shall be construed to apply—

(1) to any machine or mechanical device designed and manufactured
primarily for use at a racetrack in connection with parimutuel betting,

(2) to any machine or mechanical device, such as a coin-operated
bowling alley, shuffieboard, marble machine (a so-called pinball ma-
chine), or mechanical gun, which is not designed and manufactured pri-
marily for use in connection with gambling, and (A) which when oper-
ated does not deliver, as a result of the application of an element of
chance, any money or property, or (B) by the operation of which a
person may not become entitled to receive, as the result of the applica-
tion of an element of chance, any money or property, or

(3) to any so-called claw, crane, or digger machine and similar de-
vices which are not operated by coin, are actuated by a crank, and are
designed and manufactured primarily for use at carnivals or county or

State fairs.

(Jan. 2, 1951, c. 1194, § 9, as added Oct. 18, 1962, Pub.L. 87-840, § 6, 76 Stat.

1077.)

Historical Note

Effective Date. Section cffective on the
sixticth day after Oct. 18, 1962, see section 7
of Pub.L. 87-840, set out as an Effective Date
of 1962 Amendment note under section 1171
of this title.

Legislative History. For legislative history
and purpose of Pub.L. 87-840, sec 1962 U.S.
Code Cong. and Adm.News, p. 3809.

Library References

Gaming &63(2).

C.J.S. Gaming § 2.

Notes of Decisions

1. Pinball machines

A pinball machine coming within the cov-
erage of the exemption provision of this sec-
tion is not within the scope of the definition

of the term “‘gambling device” as used in
tion 1171 of this title. U. S. v. Various G
bling Devices, D.C.Miss.1972, 340 F.Supp.
1200,
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February 9, 1994

MEMBERS OF THE SENATE FEDERAL
AND STATE AFFAIRS COMMITTEE

RE: House Bill 2560
Written Testimony of Rebecca Rice

Madam Chairperson and Members of the Committee:

At the previous hearing I received a copy of the testimony from
Rebecca Rice, Legislative Counsel for the Wyandotte County Private
Club Association. I understand she 1is going to present her
testimony on February 10, 1994, and thought certain parts of her
testimony needed clarification.

1. "HB 2560 does not make Kansas law consistent with federal
law.” We feel this is slightly misleading as her testimony at that
point compares the two statutes while ignoring case law
interpretations of the federal statute. I believe that HB 2560 does
make Kansas law consistent with federal 1law, that being federal
statutory and case law.

It might be noted that HB 2560 does not make Kansas co-extensive
with federal law and is, in fact, somewhat more narrowly drawn as
federal courts have also considered factors as proof of a device
being a gambling device which are not contained in HB 2560, such as
the ability to have an extremely large and therefore unpractical
payoff in free games. This was not incorporated in the prima facie
section of HB 2560, so while consistent with federal law, HB 2560 is
more narrow.

2. "HB 2560 gives 1law enforcement agents broad discretion to
arrest any proprietor who has any on premises video game which
accepts multiple coins.”™ Again, this is somewhat misleading for
several reasons. It is the "capacity to accept multiple coins or
dollar bills for the wager of more than one credit" that creates a
prima facie proof that the machine is, in fact, a gambling device.
As the courts have pointed out, if, in fact, a machine is for
entertainment purposes only, the same five seconds of entertainment
is obtained whether one unit or five units are risked. The presence
of multiple unit gambling for a larger payoff does, as determined by
the federal court, show that the machine has been designed and
manufactured for gambling, not entertainment purposes.

/412,4459954£r/042222
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Page 2

Contrary to creating broader discretion, the prima facie language in
HB 2560 gives direction and limits the discretion of law enforcement
officers by giving examples of what is meant by "manufactured or

altered primarily for use in connection with gambling." Again, it
should be pointed out that this is currently the law that federal
agents operate under. HB 2560 grants 1local officers no more

discretion than any federal law enforcement officer has and the
discretion to arrest is no different than for any other crime.

3. "This legislation does render many video machines illegal in
Kansas which are not presently illegal under Kansas law and may not
be illegal in our federal district court jurisdiction.™ Ms. Rice
suggests that the language in HB 2560 is taken from one isolated
U.S. District Court opinion. That is not correct. The examples
that c¢reate prima facie evidence of being a gambling device are
characteristics that have been universally recognized by federal
courts, both district and circuit, as proving the items are a
gambling device.

The case as being distributed is a good review of the law and, in
fact, cites a large number of cases, both district and circuit, that
hold such characteristics as "strong evidence" or "indispensable

elements” of being a gambling device. See page 1244 and 1245 of
United States wv. 294 Various Gambling Devices, 17 F.Sup. 1236
(W.D. Pa. 1989). That case is a good review of the federal law

concerning gambling devices.

Testimony provided by Ms. Rice is also incorrect when it states:
"Unlike the federal 1law, the very broad and very subjective
definition of "gambling device" as proposed 1in this legislation

would impose a criminal penalty of a class E felony. The federal
court was interpreting a federal law which wviolation resulted in
confiscation of the machines at issue.” First, possession of a

gambling device, K.S.A. 21-4307, is a class B misdemeanor (there are
no B felonies anymore since last year when sentencing guidelines
went into effect). Second, the Johnson Act, 15 U.S.C. Sec. 1171, et
seq., does, in fact, make violation a felony offense under federal
law punishable by a fine up to $5,000 or imprisonment up to two
years or both. See 15 U.S.C. Sec. 1176. Certainly, confiscation of
machines is also authorized under the federal law, but it is not the

only remedy.

Thank you for your attention and consideration.

Sincerely,

K¥le G. Smith
Assistant Attorney General

KGS:1d:#6143



TO: The Honorable Lana Oleen, Chairperson
Senate Committee on Federal and State Affairs

FROM: Don Bird

Kansans For Life At Its Best
DATE: February 9, 13934
RE: Senate Bill No. 631

We are appearing today as opponents to SB 631 not in regards to
its intent but its form. Our opposition is specifically in the
striking of the words "knowingly or unknowingly” in Section 2,

line 8.

A bill has been introduced in the House (#2847) which utilizes
the exact same language as in Section 2-(c) of this bill but
without the elimination of this phrase in 2-(a). Should the
committee make this change in the bill’'s reading, we would
support its passage.

In Section 1, however, we encourage your consideration of
providing more serious penalties for repeated violations similar
to what House Bill No. 2876 attempts. We also suggest that
quality public service is useful and support it as a mandantory
addition to other sentencing. e —
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REPORTS OF STANDING COMMITTEES

MR. PRESIDENT:

Your Committee on Federal and State Affairs

Recommends that Senate Bill No. 468

"AN ACT concerning alcoholic liquor; relating to certain sales on
credit; amending K.S.A. 41-717 and repealing the existing
section."”

Be amended:

On page 1, in line 21, following "wine" by inserting "to a

consumer";

And the bill be passed as amended.

Chairperson
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