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MINUTES OF THE SENATE COMMITTEE ON JUDICIARY.
The meeting was called to order by Chairperson Jerry Moran on February 23, 1994, 12:30 p.m.,
Room 531-N of the Capitol.

All members were present except: Senator Harris (excused)
Committee staff present: Darlene Thomas, Committee Secretary

Conferees appearing before the committee:

Chuck Stones, Kansas Bankers Association

Chuck Henson, Kansas Bankers Association

Jim Gilliland, Hutchison

Monty Taylor, Parsons

Jim Scaletty, Parsons

William Henry, Kansas Association of Defense Council

Carolyn Hill, Youth and Adult Services, Social and Rehabilitation Services
Sydney Hardman, Kansas Action for Children

Lisa Moots, Sentencing Commission

Don Moler, Kansas League of Municipalities

Mike Santos, Senior Assistant City Attorney, Overland Park
Gregory J. Bird, Byron Bird and Associates

Senator Marian Reynolds

Charles W. German of Rouse, Hendricks, German, May & Shank
James Clark, Kansas County and District Attorneys Association

Others attending: See attached list

SB 763--mandatory fingerprinting for municipal ordinance violations comparable to misdemeanors

Don Moler, Kansas League of Municipalities testified in support of SB 763 and answered questions from the
Committee. He said SB 763 essentially requires fingerprinting upon conviction or plea of guilt for a Class A
or B type misdemeanor offense in municipal court and it gives the municipal judge the authority to order the
person convicted to go to a reasonable location to be fingerprinted and failure to complete the fingerprinting
process by the individual would be a contempt of court.

List Moots, Kansas Sentencing Commission testified regarding SB 763 and the manner in which it relates to
criminal history record.

Mike Santos, Senior Assistant City Attorney, Overland Park provided written testimony in support of SB 763
(Attachment No. 1).

A motion was made by Senator Emert. seconded by Senator Ranson to report SB 763 favorably. The motion
carried.

SB 762--liability of officers and directors of certain financial institutions

Chuck Stones, Kansas Bankers Association testified in support of SB 762 and provided written testimony
(Attachment No. 2).

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim.
Individual remarks as reported herein have not been submitted to the individuals appearing before the
committee for editing or corrections. 1



CONTINUATION SHEET

MINUTES OF THE SENATE COMMITTEE ON JUDICIARY, Room 531-N Statehouse, at 12:30 p.m.
on February 23, 1994.

Chuck Henson, Kansas Bankers Association testified in support of SB 762. He said SB 125 was passed last
year setting the threshold of liability at gross negligence, however, the law did not provide a retroactive
application. Mr. Henson said if SB 762 was passed it would be a clear indication of legislative intent of
retroactive application.

Jim Gilliland, Hutchison testified in support of SB 762. He said he was a member of the Board of Directors
of First Federal Savings and Loan of Hutchison and has been sued by Resolution Trust Corporation. He said
the suit against the Board of Directors of First Federal Savings and Loan involved an allegation of simple
negligence. He related pressures on board members who were doing a civic duty and now face bankruptcy if
judgments are obtained against the board of directors.

Monty Taylor, First National Bank and Trust, Parsons testified in support of SB 762 and provided written
testimony (Attachment No. 3).

Morris Hildreth, Coffeyville provided written testimony in support of SB 762 (Attachment No. 4).

Jim Scaletty, Parsons testified in support of SB 762. He is a former president of People’s Savings and Loan
of Parsons, sued by Resolution Trust Corporation and has taken personal bankruptcy as a result.

William Henry, Kansas Association of Defense Counsel testified in support of SB 762 and provided written
testimony (Attachment No. 5).

Gregory J. Bird, Byron Bird and Associates provided written testimony in support of SB 762 (Attachment
No. 6).

Senator Marian Reynolds provided written testimony regarding SB 762 (Attachment No. 7)

Charles W. German of Rouse, Hendricks, German, May & Shank provided written testimony in support of
SB 762 (Attachment No. 8).

Chairman Moran closed the hearings on SB 762.
SB 806--juvenile offenders; violations of municipal ordinances/county resolutions

Carolyn Hill, Youth and Adult Services, Department of Social and Rehabilitation Services testified in
opposition to SB 806 and provided written testimony (Attachment No. 9).

Sydney Hardman, Kansas Action for Children, Inc. testified in opposition to SB 806 and provided written
testimony (Attachment No. 10).

Lisa Moots, Sentencing Commission testified in support of SB 806 and answered questions from the
Committee.

James Clark, Kansas County and District Attorneys Association testified in support of SB 806 and answered
questions from the Committee. He said this bill is not aimed at the status offenses because those are dealt with
in K.S.A. 38-1602. This bill allows violations of municipal ordinances by juveniles to be adjudicated under
the juvenile code.

A motion was made by Senator Oleen. seconded by Senator Parkinson to report SB 806 adversely. The
motion carried.

SB 741--Evaluation of and notice to guardians and conservators by psychologists

A motion was made by Senator Bond. seconded by Senator Petty to report SB 741 favorably. The motion
carried.

The meeting adjourned at 1:30 p.m.

The next meeting is scheduled for February 24, 1994.



GUEST LIST

A2/

DATE:

COMMITTEE: Senate Judiciarv Committee

COMPA NY/ORGANIZATION

NAME (Please Print) ADDRESS
r“‘ ?‘ i’ '{—"?5?? Wiv D =1 ’l‘ f‘ N f
=E i |
ﬁ/é’ (lj i.:_(, 241 '5[1\ . J - I\_’_ s ,'.‘-"(:.'
' PP L7 A

"e

' ,-/ .'.i'.

C_,;(,] l’i\*’f—' = Fﬁé‘n =

‘,.,‘»
e

O pe

r e I
NS Dtug Fute keET,

L AR
[EREA e,

<C R

et ik 2 1 e
j} 1 e | - L
A v ),} e -—f
ijﬁ.’l, Y | } (s [ e
Ko p




The City of #,

Overland
Hirk Law Department

KANSAS Robert J. Watson, City Attorney

City Hall ® 8500 Santa Fe Drive
Overland Park, Kansas 66212

913/ 381-5252 » FAX 913/ 381-9387
PROCOMM 913/ 381-0558

February 23, 1994

Chairman Jerry Moran
and Members of the Senate Judiciary Committee

RE: Mandatory Fingerprinting and Municipal Offenses
Senate Bill 763.

Thank you for permitting the City of Overland Park to

- present testimony concerning the mandatory fingerprinting
requirements found at Sections 5 and 6 and 15 of Chapter
291 of the 1993 Session Laws and proposed changes as
addressed by Senate Bill 763.

We believe that the new fingerprinting provisions place a
significant logistical burden on municipal courts. This
burden stems from the fact most individuals charged with
city ordinance violations that are comparable to Class A
and B misdemeanors are not arrested or taken into custody
by municipal police departments. As you know, K.S.A. 12-
4212 permits the arrest of ordinance violators in very
limited cases. Because these violators are not arrested,
when they appear in court for their arraignment, they have
not been processed or fingerprinted. The dilemma for the
municipal court judge is how to insure these individuals
who have never been in custody are processed and
fingerprinted. If the judge orders the person to be
fingerprinted and processed prior to a trial on the merits,
there is arguably an appearance of prejudging the person.
In addition, there may be legal issues concerning the
existing authority of municipal judges to order a person
who has not yet been found guilty, to be processed and
fingerprinted. These issues are primarily focused on the
statutory requlrement that the court ensure fingerprinting
and processing, "upon the offender’s first appearance",
rather than after conviction. The result of the existing
statutory requirement is that persons that are found not
guilty or perhaps not even brought to trial are required to
be fingerprinted and processed, even though they were never
arrested.

We believe the simplest solution would be to limit the

requirement for fingerprinting and processing to those
individuals actually "convicted" of ordinance violations
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Chairman Jer. Moran
November 17, 1993
Page 2

comparable to Class A and B misdemeanors. While this would
not necessarily eliminate all of the logistical issues, we
believe it would significantly reduce the scope of the
problem.

We also support the League’s proposal that there be
specific statutory authority for municipal court judges to
order the fingerprinting and processing of persons
convicted of the specified ordinance violations. This
authority would include language affording the municipal
court’s the option to charge court costs to recover the
expenses incurred in the mandatory fingerprinting and
processing.

Our office is available to assist you as necessary in
addressing these issues.

Sincerely, '

Senior Assistant City Attorney

cc: Ed Eilert, Mayor
Thomas C. Owens, Chairman Public Safety Committee
Don Pipes, City Manager
Bob Watson, City Attorney
Myron Scafe, Chief of Police
John Douglass, Assistant Chief of Police
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The KANSAS BANKERS ASSOCIATION

A Full Service Banking Association

February 23, 1994

TO:  Senate Judiciary Committee
RE:  SB 762 - Liability of outside directors of financial institutions

Mr. Chairman and Members of the Committee:

Thank you for this opportunity to present comments concerning SB 762. This
bill would extend existing statutory provisions relating to outside directors of
financial institutions to any actions filed prior to May 20, 1993. Members of the
committee will recall that the issue of retroactivity was part of the discussion on
SB 125 during the 1993 session. At the request of the Senate conferees on that
bill, the retroactive provisions of the bill were ultimately removed.

The KBA was supportive of the retroactive provisions of SB 125 and we would
reiterate that support by requesting favorable action on SB 762. Current law has
permitted the Resolution Trust Corporation (RTC) to file actions against outside
directors whose only shortcoming was not being able to foresee hyper inflation,
collapse of the oil industry, and a complete shift in federal tax policy relating to
real estate investments.

We do not believe any directors guilty of fraudulent activities should escape
prosecution, but the RTC and other federal agencies bringing actions against
these directors should be required to prove gross negligence in such situations.
We would request that the committee report SB 762 favorably.

ames S. Maag
Senior Vice President

_ /Lj {(_ W%
Office of Executive Vice President e 1500 Merchoms Naﬂonol uilding

Eighth and Jackson e Topeka, Kansas 66612 e (913) 232-3444
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Good Morning, Senators,
I have never had the honor of addressing any State Committee
and therefore felt it best if I read a brief statement to the

committee and then I will be happy to answer any questions.

My name is Montie Taylor, and I have served as President of

First Natiomal Bank and Trust Company, Parsons, Kansas, since 1986.
Our bank holds a "five star™ Bauer Financial rating and although we
are not permitted by National bank regulators to publicly disclose

our national bank rating, I will tell you it is very, very good.

I would like to give you a personal chronology of myself, if
I may. I graduated from Pittsburg State university in 1572, and
went to work for a thrift in Parsons, Kansas, eventually becoming
a Vice President in 1975, and a Director im 1980.
B R =
The thrift was established in 1924, survived the Great Depres-

sion, and had been profitably run as a conservative traditional

thrift, making home loans and offering savings plans.

In October, 1979, our Federal government deregulated the money
supply and a short time later deregulated the thrift business.

Banking 101 requires that a financial institution should collect

J o ///ZJ %//J oéuﬁéé"
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more interest from loans than the bank pays to savers. This is

obviously called "profit".

While many persons benefited from this inflationary deregulat-
ed environment by earning higher rates on savings than they were
having to pay on long term borrowings, financial institutions
became insolvent by the hundreds. One of those institutions was
locally owned, Peoples Savings and Loan Association, Parsons,

Kansas.

In 1983, at the urging of federal regulators, Peoples
Savings’ Board of Directors, comprised of ten local busginess
people, acquired some short term, high rate loan participations in

the fast growing Sunbelt.

In May, 1990, Peoples Savings failed and was liquidated. In
February, 1992, all of the Directors of Peoples Savings who were on
the Board in 1983 were sued for negligence based on three loan
participations that were acquired in 1983. No fraud or self

dealing has been alleged by the government.

These former directors were pillars of our community who took
their Director responsibilities seriously, and who today, with the
benefit of 20/20 hindsight made three bad loans. They also made

thousands of good ones.
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These former Directore have epent hundreds of thousands of
dollars trying to defend their honor and integrity against an
opponent with unlimited resources. The personal stress caused by
the litigation has been severe. The outside directors, as one
might expect, weare generally oclder than the inside directors. In
our case, one director has died. He was an outside director. I
understand that the stress and health problems are not unique to

our case.

Financial institution Directors greatly appreciate the passage
of Senate Bill 125 which offers protection to Directors against

simple negligence, going forward.

In closing, I want you to know that I am not here today.

loocking for a handout or expecting you to feel gor fqimme.
« gy, 25 Vow R iy PO T Com %

Senate Bill #762 does nothing for mé/‘ é:iever. I do ask for your

support of Senate Bill #762 which will retroactively help dozens of

community minded former directors who are involved in financial

institution litigation based on simple negligence which occurred

during an unprecedented time in the history of savings and loans.

Thank you for your time and I would be happy to answer any

questions that you may have.
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I am appearing before you today on behalf of my friend, Jim
C. Page, who was my next door neighbor for 27 years.

He was a Director of Coffeyville Industries, Inc. for 21
years; a two-term _Trustee on the National Small Business
Association; Director of the Kansas Chamber of Commerce; a Director
of Kansas Industrial Develapmént Corporation; and a three term
Trustee of World Neighbors. He was an officer and director of The
Page Milk Company of Merrill, Wisconsin, which operated a Grade "A"
and Grade "C" milk processing plant in Coffeyville, Kansas. He was
an ordinary citizen and was and still is a dedicated public
servant, was and still is a man of limited means.

He was one of the outside directors of First Federal Savings and
Loan of Coffeyville, Kansas, during the period from 1972 thru 1985
when difficult problems arose in the oil industry and agricultural
industry which were aggravated by the changing tax laws. These
difficulties in the local economics finally led to the collapse of
value of commercial real estate. It was also during these years
that the Qovernment was pressuring savings and loans to become
engaged in lending on commercial real estate because it realized
that the accelerated interest rates that banks and savings and
loans had to pay to attract funds required them to lend "long term"
at the same time they were required to borrow "short term". The
loans upon which these directors were sued were made from 1982 thru

1985.
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All of the First Federal directors did the best that they
knew how. Theirs were no exceptions. Theirs was one of the 179
banks and 42 savings and loan failures that occurred during that
period.

Our Kansas courts have held that Directors of corporations are
chargable only with gross negliéence, but have set a lower standard
to apply to Directors of banks and savings and loan associations,
that of negligence.

You may wonder why I am here. I represent Jim Page who was
a member of the Board of Directors of First Federal Savings & Loan
of Coffeyville, Kansas, who is not accused of gross negligence,
fraud, self-dealing, or any criminal misconduct, yet he has been
sued for 12.8 million dollars. He, along with the other directors,
are defending the lawsuit. The cost of defense will bring
finandial ruin to several of the directors and harm to all.

Senate Bill No. 762 makes the retroactive provisions of last
year’'s Senate Bill No. 125 applicable to a wider range of actions.
It requires the plaintiff to establish acts or omissions that
constitute wilful or gross and wanton negligence.

It is for this reason that I appear before you today asking
you to support Senate Bill No. 762.

DATED THIS 23rd day of February, 1994.

Respectfully submitted,




Route 1, Box 17
Edna, KS 67342
January 8, 1994

Senator Robert Dole
444 SE Quincy
Topeka, KS 66683

Dear Sir:

I am presently being sued for $12.737.052.00 by RTC, due to serving
on the Board of Directors of First Federal Savings & Loan
Association, Coffeyville, Kansas, which was closed by RTC in
Auegnst, 1989. I was first notified of this pending suit in a
letter from RTC, dated September 10, 1991, stating the Board was

guilty of mismanagement of the institution. RTC is well-aware that
no illegal activities, nor self-dealing was done by any board

member, but are accusing them of over—-sight. Formal filing of the
suit was made February 27, 1992.

It was the practice of First Federal of Coffeyville to include two
employees on the Board of Directors: (1)-—the President/Managing
Officer who carried the same responsibilities as the outside board
members: (2)—--one other officer—-for the purpose of taking the
minutes and interpreting reports from various departments, and not
for the purpose of setting company policy. I was appointed to the
Board, in this second capacity, in 1979. My position in the
Association was Senior Vice-President, specifically in charge of
personnel, supervision of the departments on the second floor
(Accounting, Loan Servicing, Data Entry, Print Shop)., supervision
of the Branch Manager at Caney, Kansas and the Janitorial staff.

From time to time, I did exercise my right of vote, especially
areas of personnel benefits, purchase of equipment and other
general operational decisions of which I had knowledge. I was not
involved in the lending area of the Association, as this

in

was
specifically supervised by the managing officer.
I was employed at First Federal for 30 years. Ironically, RTIC
presented an award to me on Thursday, which stated it was for
"Outstanding and devoted service for 30 continuous years", then

closed the company on Friday. I was advised on leaving that "I
would not be pursued due to the closing of the company”. This was
a great surprise., as I did not believe anyone would "be pursued" If
they had not acted illegally. The bad loans at our Association
were the vresult of the <collapse of the oil industry and
Cofteyville's loss of two large industries, plus high cost of

savings rates. Unfortunately our Directors did not have a crystal
ball to foretell these problems.



Senator Robert Dole, January 8, 1994, Page 2

The Federal Home Loan Bank had our Board of Directors sign a
"Consent Agreement" in September, 1985, when our losses first
appeared. This agreement effectively put us under the management
of the FHLB, rather than our Board. Then Franklin Savings offered
to merge with us and this seemed to be favorable with FHLB.
However, approval was delayed by Washington for almost two years.
Franklin subsequently withdrew their offer. We were actually "put
on hold" by FHLB and Franklin during this period, causing great
deterioration of our company. It would appear to me that since our
Board was not in a managerial position after September, 1985, the
statute of limitations for RTC suit would have long since expired.

First Federal's liability policy expired in 1985 and will not cover

cost of our defense in this suit. My own legal costs to date are
$74,464.63 (see attached). My husband is a small farmer. and I am
on Social Security. Our savings will soon be exhausted by my

defense costs, and also the medical costs resulting

from the
emotional stress of this suit.

Since RTC first took over management of the association in March,
1989, I have suffered 2 Retina detachments; pneumonia,
from the second Retina surgery; hiatal hernia surgery, including 4
other major repairs due to the damage of the hiatal hernia; heart
surgery for replacement of the Aortic valve; blood clot in right
lung after the heart surgery; and major loss of vision.

resulting

[t is my understanding that the Association's attorneys (who do
have liability coverage) have offered RTIC a settlement of
$1,000,000, and the Chairman of the Board has offered $250,000.
RTC attorneys have not accepted this offer and have apparently
stated "why should we settle, we get paid by the hour."

Our Board of Directors were honest, hard working people who served
as a matter of civic responsibility and not for any personal gain.

I hope that you will 1investigate this matter and halt the
squandering of tax funds by RTC.

My attorney is Mr. Robert Hecht, Scott, Quinlan & Hecht, 3301
Buren. Topeka. KS 66611, 913) 26575 Thank you.
Rb&7-00Y0

Yours very truly,

Van




Legal Costs—--Lauretta Ruth Eikenberry, in defense of suit by RTC.

DATE CHECK NO. PAYABLE TO AMOUNT
11-6-91 3971 T. Richard Liebert, Atty. $ 50.00
11-6=-91 3970 Scott, Quinlan & Hecht, Attys. 1,803.50
12-6-91 4083 Scott, Quinlan & Hecht, Attys. 90.00
1-3-92 4112 Scott, Quinlan & Hecht, Attys. 840.00
2—-4-92 4171 Scott, Quinlan & Hecht, Attys. 238.50
3-2-92 4214 Scott, Quinlan & Hecht, Attys. 135.00
4-8-92 4291 Scott, Quinlan & Hecht, Attys. 8,287 80
S-15-92 4367 Scott. Quinlan & Hecht, Attys. 4,832.54
6—2-92 4415 Scott, Quinlan & Hecht, Attys. 919.36
7-10-92 4494 Scott, Quinlan & Hecht, Attys. 5,420.26
8§—-4-92 4549 Scott, Quinlan & Hecht, Attys. 488 .44
9=5=92 4626 Scott, Quinlan & Hecht, Attys. 4,761.78
10-7-92 4683 Scott, Quinlan & Hecht, Attys. 249561 . 55
11-2-92 4696 Scott, Quinlan & Hecht, Attys. 3,372.57
12-7-92 4762 Scott, Quinlan & Hecht, Attys. 937.50
12-31-92 4857 Scott, Quinlan & Hecht, Attys. 883.15
2-11-93 4523 Scott, Quinlan & Hecht, Attys. 4,037.15
3-2-93 4977 Scott, Quinlan & Hecht, Attys. 1,452.85
4-3-93 5061 Scott, Quinlan & Hecht, Attys. 15.00
5-15-93 5154 Scott, Quinlan & Hecht, Attys. 4,589.58
6—-6-93 5199 Scott, Quinlan & Hecht, Attys. 558 .50
7-5-93 5296 Scott, Quinlan & Hecht, Attys. 2,107.50
8-5-93 5346 Scott, Quinlan & Hecht, Attys. 1,907.73
9-10-93 5429 Scott, Quinlan & Hecht, Attys. 4,170.89
10-12-93 28 Scott, Quinlan & Hecht, Attys. 8,928.28
11-10-93 36 Scott, Quinlan & Hecht, Attys. 3,573.26
12~3=93 5596 Scott, Quinlan & Hecht, Attys. 7,898.74
12-31-93 5650 Scott, Quinlan & Hecht, Attys. 2,653.20
Total legal cests 1991, 1992, L1993 = = = = = = = = $74,464 .63
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BY FLcS AND EXPENSES PAID (RECEIV.&SHIP ONLY)
JANUARY - MAY 1993
SMONTHS

e K.EOMO -fivey

WASHINGTON, D.C.
WASHINGTON, D.C.
WASHINGTON, D.C.
WASHINGTON, D.C.

MORRISON & HECKER
HUGHES, HUEBARD & REED
BROWNSTEIN, ZEIDMAN & LORE
SCHNADER, HARRISON
DUKER & BARRETT

NEW YORK, NY
KUTAK, ROCK & CAMPBELL OMAHA, NE
HOPKINS & SUTTER CHICAGO, IL
BAKER & HOSTETLER HOUSTON, TX
HOLLAND & HART DENVER, CO
PETTIT & MARTIN LOS ANGELES, CA

LINOWES AND BLOCHER

BROBECK, PHLEGER & HARRISON
SACHNQFF & WEAVER

SILVER SPRING, UMD
SAN FRANCISCO, ChA

CHICAGO, IL
PILLSBURY, MADISON & SUTRO oS ANGELES, CA
PORTER, WRIGHT, MORRIS DAYTON, OH
LORANCE & THOMPEON HOUSTON, TX
HOGAN & HARTSON WASHINGTON, D.C.

MULLIN, HOARD & BROWN
FINKELSTEIN, THOMPSON
TUTTLE & TAYLOR

LUBBOCK, TX
WASHINGTON, D.C.

LO8 ANGELES, CA
WEST, ADAMS, WEBB & ALBRTTTON BRYAN, TX
ROSEMAN & COLIN NEW YORK, NY
CARLTON, FIELDS, WARD WEST PALM BEACH, FL
WRIGHT & L‘/ESTRANGE SAN DIEGO, CA

WALT, DYER, JAMEE & TAYLOR
RIVKIN, RADLER & KREMER
KOBAYASHI & ASSOCIATES
CADWALADER, WICKERSHAM & TAFT
POWELL, GOLDSTEIN

BAYH, CONNAUGHTON

NASHVILLE_TN
NEW YORK, NY
DENVER, CO

NEW YORK, NY
WASHINGTON, D.C.
WASHINGTON, D.C.

HUNTON & WILLIAMS NORFOLK, VA
LISKOW & LEWIS NEW OQRLEANS, LA
HOLLAND & XNIGHT TAMPA, FL

SHEA & GOULD BRADENTON, FL
THACHER, PROFFITT & WOOC NEW YORX, NY
MCANANY, VAN CLEAVE LENEXA, KS
BAKER & BOTTS AUSTIN, TX

LATHROP & NORQUIST
DEWEY BALLANTINE
PIPER & MARBURY
SEXYFARTH,

OVERLAND PARK, X8
10S ANGELES, CA
WASHINGTON, D.C.

SHAW CHICAaGO, IL
LISA GREER QUATEMAN 1L.O8 ANGELES, CA
STEPTOE & JOHNSON PHOENIX, AZ
HILL, LEWIS PHOENIX, AZ
NOVACK & MACEY CHICAGO, IL
WINTHROP, STIMSON NEW YORK, RY
KLUGER, PERET2Z MIAMI, FL
POOLE, KELLY & RAMO ALBUQUERQUE, HNXM
BARACK, FERRAZZANO CHICAGO, IL

CONANT, WHITTENBURG AMARILLO, TX

6,466,769
2,687,581
2,482,573
2;243;013
2,181,191
2,097,078
1,812,189
1,721,367
1,613,784
1,439,694
1,327,682
1,307,682
1,298,651
1,266,869
1,251,065
1,164,467
1,161,830
1,100,455
1,019,663
1,000,404
964,466
829,716
905,842
902,072
880,915
826,728
816,794
815,584
767,245
151,728
743,855
723,104
718,630
701,318
§96,393
666,149
659,591
650,331
642,348
619,657
611,183
530,737
626,632
517,841
508,964
506,878
488,387
486,164
482,885
481,253

Prepared by the DIVISION OF LEAAL SERVICES
DEPARTMENT OF CORPORATE AFTAIRS
ADMINISTRATION SECTION
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Rut.

1 thought you might be
interested in the payment
made to the RTC law firm on
our case.

Thank you for your subscription to Regulatory Watchdog. As promised, here is the

information on legal fees paid to the law firm about which you inquired. The information was
obtained for you under the provisions of the Freedom of Information Act.

Law Firm

Lathrop & Norgquist

1990

1991

1992

1993

Total

'EDIC Fees Through September 30, 1993; RTC Fees Through June 30, 1993.
TC Fees Throug

Amount Paid By:
RTC FDIC Total
3 -— $ N/A $ e
§ 750,879 3 -— $ 750,879
51,006,081 3 - $1,006,081
§ 752,968 h) 15,694 § 768,662
52,509,928 3 15,694 $ 2,525,622

[ expect you are outraged by the amount of taxpayer money being spent on this law firm.
If the situation is typical, the amount spent on fees is smaller than the government can ever hope
to collect based on the merits of the cases and the resources of the defendants. The fact that goes

unnoticed by the press, and unmentioned by politicians, is that this witch hunt is nof about
restitution. It's rather a wildly expensive PR campaign by Congress to create private sector

scapegoats. The only beneficiaries beyond members of Congress are their close friends and loyal
lobbyists from the American Trial Lawyers Association.

I hope you can use this information with your local media and political representatives.

The law firm involved will not be happy to have the amount of fees it has (so far) collected

become generally known. Please make sure the taxpayer rip-off is revealed in your community.

Very truly yours,

Edward L. Morns, PhD.

~

Publisher

8182 Maryiand Avenue, Suite 313 « Saint Louis, Missouri 63105 « 314-862-1047 « FAX 314-862-6035
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Regulatory Watchdog's First Six Months

With six months behind us, here is an overview of what the Watchdog has done to counter the
out-of-control regulatory agencies:

® We've launched the Regulatory Watchdog newsletter, publishing and distributing six issues to
members, U.S. senators and representatives, trade associations and key media contacts
nationwide. With our seventh issue, we have covered every angle of the regulatory nightmare,
from the personal histories of individual D&Os to the analysis of the agencies' statistical reports.

B The Watchdog has become a registered lobbyist, officially recognized by legislators and their

aides for our work in formulating reform. The Watchdog was invited to participate in a group on
Capitol Hill that is drafting corrective legislation.

B We've held two conferences, both receiving coverage in The Wall Street Journal and other
newspapers. In addition to providing members with ammunition for their own battles, these
conferences have formed a national network for D&Os. Rep. Sam Johnson (R-Texas) chose our
September conference to announce new legislation he and Rep. Bill McCollum (R-Fla.) are
introducing in the House that will define simple vs. gross negligence at the federal level.

® We have used our position to extract information from the government regarding settlements,

fees paid to law firms, recovery statistics and more. In some cases, this is information that has
been refused to our members as individuals.

B We have raised the profile of the regulatory nightmare through the media. With well-placed

articles in The Wall Street Journal, American Banker, the National Law Journal and others, the
Watchdog is making this issue mainstream.

B The Watchdog has become a recognized source on regulatory issues. It was the Watchdog's

analysis of RTC recovery data that spawned articles in several publications on the government's
wasteful litigation.

In short, in six months the Watchdog has become an effective clearinghouse for members, media,
legislators and the public at large as the regulators' tactics and motives are exposed.

8182 Maryland Avenue, Suite 313 Saint Louis, Missouri 83105 « 314-862-1047 « FAX 314-862-6035
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McLarty’s Got It Right

We'd be remiss not to note Wash-
ington's continuing harassment of
people who did any kind of business
‘with the savings and loan mdustry
‘One fellow who got caught up in the
Amghtmare described the government
as ‘‘chasing ‘deep pockets inresponse
to political pressure.’

= These words were uttered by a unI-
ity executive named Mack McLarty.
Prior to becoming Bill Clinton's chief
of staff, Mr. McLarty ran a gas com-
pany, Arkla, that had bought another
gas company that had once owned a
savings and loan. Sometime after all
-this, the S&L went belly up. On this
tenuous history, the government is su-
ing Arkla.

" We've also returned from time to
time to the case of Far West Federal
Bank. It was going broke in 1987 when
the regulators persuaded Trinity Ven-
tures, an investor group formed by
David Nierenberg, to take it over. Con-
gress reneged on crucial terms in the
deal when it passed FIRREA, the S&L
bailout law. Far West Federal was
rendered technically a dead duck, and
the bank examiners rushed in to apply
the coup de grace.

" As luck would have it, Judge Owen

Panner of the Ninth federal circuit
holds the view that the government
ought to honor its contracts. Last
spring, he ordered the Office of Thrift
Supervision to give back the S27 mil-
lion the Trinity partners had invested
in the process of taking Far West off
the government's hands. This sum is
now accruing interest at 12% while the
goverment appeals.

The RTC, in addition to cleaning up
the thrift mess, is under orders to find
some “crooks'” and make them dis-
gorge their booty. Being a creature of
Caongress, the RTC isn't about to point
the finger there. So Mr. Nierenberg
has been learning something about
this side of Washington's S&L neuro-
sis, too.

Over the summer, he and nine part-
ners received subpoenas from the
RTC. inquiring about the nature and
disposition of their personal assets
and whether there's a pot of insurance
money. Such snooping usually pre-
cedes a legal shakedown and is aimed
at establishing whether the subject is
a ripe target.

l

Il
i

Any day now Mr. Nierenberg and

friends expect to be sued for gross
neglicence and maifeasance in the
downfall of Far West Federal, notwith-
standing a $27 million judgment by a
federal court that says it was the gov-
ernment that screwed up.

. The provenance of Washington's
legal jihad against the S&L survivors
was explained last week by Ira H.
Parker, until recently the RTC's asso-
ciate general counsel. Though 90% of
the lawsuits are of doubtful merit, he
told a conference sponsored bv_the
goug Regulatory Watchdog, they're

asically waved through to appease
Capitol Hill.

**Having sat for only a month and
having testified before Senator
Riegle's committee as to why one ac-
tion hasn't been brought, you know
that if you make the decision not to
bring the action . .. that you're going
to be called before some committee

someplace up on the Hill,"” Mr. Parker
explained.

‘““That's literally what goes through
your mind. You're going to be asked to
explain your decisions and it's not go-
ing to be a private forum, it's not go-
ing to be in chambers, .or just to Con-
gressional staffers. It's going to be sit-
ting up there with C-Span glaring in
your face or Sam Donaldson glaring in
your face because it will be shown on
some stupid show.

*I do know one thing. If I go ahead
and authorize the litigation, nobody's
going to criticize me.”

This would almost be funny if it
weren't wrecking people’'s lives and
dragging down the economy. While
authorizing another pile of money for
the RTC this month, the House added
two years to the statute of limitations
for thrift lawsuits.

Lawyers usually advise these vic-
tims to settle out of court rather than
spend their lives fighting Uncle Sam.
Even so._ according to Regulatory
Watchdog's Ed Morris. the Drexel and
Keating cases account for the lion's
share of the $435 million collected
through last year. Only 4% came from
suing bank directors and officers like
Mr. Nierenberg. Just the same, the
government has filed lawsuits against
about 1.700 individuals and has hun-
dreds more in the pipeline..

(Over please)

By their nature these tend to en-
ingle economically usr egple.
Neil Bond and Reid Denni of the
Trinity defendants, are venwre capi-
talists who've provided seed money
for such stellar performers as Seagate
Technology and Silicon Graphics. Of
course, you can't be out creating jobs
if you're tied up in court.

Presumably Mr. McLarty is safely
out the way now, but the govern-
ment's lawsuit against Arkla rumbles
on. At last word, a judge threw out
nine of the 10 counts in the RTC's
original indictment, but the agency
rearranged the paragraghs and came
back with 12 new counts. The RTC
also saw it to reduce the damages
from $535 million to $520 million,
maybe because Arkla's attorney got
a big !augh from .the judge when-he
testifed that the original figure rep-
resented $1 million for every member
of Congress.

Treasury deputy Roger Altman,
who's been holding down the top job
temporarily at RTC, wrote legislators
this summer to argue against the
statute of limitations extension. We
suspect he knows how silly the S&L
vendetta has become, and we hope he
passes his thoughts along to Stan
Tate, the Florida real estate man nom-
inated to succeed him.
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TESTIMONY
Senate Judiciary Committee
February 23, 1994

Chairman Moran, members of the Committee, I am Bill Henry,
Executive Secretary of the Kansas Association of Defense Counsel.
I appear before you today on behalf of the KADC in support of the
passage of SB 762.

SB 125, which was passed during the last legislative session,
affects the 1liability of officers and directors for certain
financial institutions. In essence, an outside director of a
financial institution in the State of Kansas can be held liable for
breach of duty only when his/her acts or omissions arise at least
to the level of gross negligence.

Once again, SB 125 is the law in Kansas only as it affects outside
directors. Outside directors represent citizens from towns and
cities around the state who have been asked serve to on the boards
of directors for financial institutions as a civic and community
service. These directors serve for 1little and sometimes no
remuneration and, in the case of savings and loan associations
represent an ongoing effort to ensure that Kansans have a place to
turn for financing in the purchase of their homes.

In the Summer, 1989, the United States Government chartered the
Resolution Trust Corporation (RTC) into existence. In the
beginning, the RTC took over failing thrifts and pursued
individuals, wusually officers and inside directors, who had,
through fraud, self-dealing and insider activity, personally
benefitted from their positions as directors for financial
institutions. Since these initial lawsuits, however, the RTC has
turned its attention to filing lawsuits against officers and
outside directors of failed financial institutions, based upon
simple negligence.

The RTC 1is authorized to bring a lawsuit based upon simple

negligence, only if authorized under state law. The federal
standard 1is a gross negligence standard. Prior to the last

session's passage of SB 125, the Kansas Legislature had not spoken
on this point. SB 762 now clarifies that the law in the State of
Kansas for outside directors is that they cannot be held personally
liable unless they commit acts which rise at least to the level of
gross negligence. SB 762 is not an attempt to thwart present

Kansas iation of Defense Counsel / 627 SW Topeka / Topeka, Kansas ¢ -
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legislation, but rather, an effort to do right by those citizens of
our state who have 1lent their time, energies, hearts and
reputations to the service of communities as members of boards of
directors for financial institutions.

On behalf, the KADC asks that you send these individuals a signal,
not only that their work is appreciated but that they were and are
expected to serve as directors to the best of their capabilities,
exercising reasonable care and diligence.

Respectfully Submitted,

William M. Henry, Executive Secretary
Kansas Assoclation of Defense Counsel

b~
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BYRON BIRD AND ASSOCIATES, CHARTERED

CERTIMIED PUDLIC ACCOUNTANTS J16-624-1994

224 N, LINCOLN

Méég}%fii/ LINERAL, KAN5SAS 67001

Senate Judiciary Committee
Topeka, Kansas
C/0 Senator Marizn K, Reynolds

My name is Gregqory J. Bird, and I am a Certified Publiec Accountant
in Liberal, Kansas. I was an outside director for Colonial Savings
and Loan from April 1986 to February 1989, I am currently involved
in litigation with the Resolution Trust Corporation,

When I accepted the position on the board, I understood my re-
sponsibility was to help guide and direct Colonial Savings and Loan
in their overall business plan and help establish overall policies
and procedures, I also understood my fiduciary responzibility te
promote and represent Colonial in the business world. I do not believe
that it is an outside directors responsibility to prepare the documen—
tation of loan underxwriting, become a certified appraiser, or be a
financial genius able to predict what loans might go bad.

Alter spending three days in depositions with RTC'sg attorney's,
it became obvious to me that RTC is trying to make tne outside
directors responsible for the actual breparation of loan underwriting
documentation, not just setting policy, and experts on preparing
appraisals. A large part of the three days were spent reading the
past minutes of Colonials board meetings sa that I ecould agree that
was what was writtem, My attorney called it the trained chimpanzee
Yesponse. If this iz cost effective litigation I would hate to see
what they consider not cost effective.

Finally, I just want you to know that I made the best decisions
I could with the information available at the time,

Sincerely

Laapry f Ziod

Gregoxy J. Bird

2d5



DR. STEVE T. CAUBLE
DR, ERIC W. LAMP
1401 W. 15th - BOX 2317

(316) 624-4371
LIBERAL, KS &7005-2317
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STEVET. CAURLE, O.D. 1

ERIC W. LAMP, O.D,

Feoruary 21, 1994

Senator Marian Reynolds
Ftate Capltel Buitding
Topeka, Hs

Dear 3Benator Reyroltd:,

I would Vike toe write to you concernlng Tenate 8ill 742
which deals with the laws suits of "{fzalled" Savings and Loan
outside directors. [ encourage the Lil)l to be brought oot
of committee and at least brought befrore the entire Benate
for debate. These law sultes and the total misuse of
federal money needs to be told to the public, UWe rneed you
to help inp getling it out of committes,

In my perconal case, the RTC took control of Colonial
davings amd Loan of Liberal which [ served on the Board of
Directors #5 an cutside direckar. Tha RTE iz playing a
palltical game where they blame the directsrs for ocuteide
influences. The RTC claims the board csuszed lhe lcans (o o
tad and that we caused the instituticn to oo under, The
loang were al) made four to six wears Befors th: RTC taok
oyer the Inatbtitntiann. Thav tmerae 31t mrnda n;d 10

o
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The RTC has ed it exceczlve power of the prags tf ke all
S andg L Dir sre to look crlminal. 1 first learm bout
the lawsuit 'n the local newszpaper. ! had no way of tellting

my family about it before they rcad an article that had heen
"leaked to the press",

I honestly feel the changes in fedebal tax |aws on
tnuestments 24 well as the RTO selling propsrty at the helow
market value Jead to many 5 and L gorng under. We as
buteide directors followed the adivse of faderal znd ctate
sudlitors,

I fez] the damage to my reputation has beson deep by the use
of the press and the haracsment by the RTC on our home 1aan.
The RTC nesd to be stopped now and | urgs the pascage of TB
762, : :

W a

Steve T. Cauble

1401 W. PIFTBENTH P.0. BOX 2317 LIBARAL, KANSAS 679052317  {316) 6244371
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Resolution Trust nears
 conclusion of its mission
. Nearly five years after the government launched
its cleanup of the savings-and-loan Indusiry, the end

is in sight, but the cost to the taxpayers is $150 billion
and counti ’

. Last year,|only 10 S&Ls failed, the fewest since

1979. None have failed so far this year, The industry
= about its former size — is profitable. It's
earned $8.9 billion since the start of 1692,

" ‘The Resolytion Trust Corp, the agency in charge
of the eleanup, has whittled its work force from a
peak.of 8800} to 6,740. It has wrapped up the affairs
of 680 S8Ls and disposed of $394 billion in assets —
the equi t of the country'as two bigpest banke,
Citicurtg and ica Corp., combined,

. By the time the RTC shuis down, it expects to have

bandled an ﬁiﬁm&l 63 failed thrifts now operating

under ifs control and sold the $64 billion in asseis left
in’Its portfolio. -

Cattle, hog prices mostly steady

. Cash priceg for cattle and hogs were mostly steady
Monday, a dgy when commodify futures exchanges
wete closéd for the Presidents Day holiday. Slavgh-
ter-ready steers in western Kansas sold for $74 per.

liundred pounds, steady with prices late last week,
Butcher hogs were $45 per hundred pounds at Clear

water and $44.50-$46 at Arkangas City, 50 cents lower |

than last week Sows brought $32-$37 at Clearwater
and $34 at Arkansas City. '
BMW buyé rest of Rover Group
- BMW gaid Monday. in Prankfurt, Germany,

would iake over the remaining 20 percent of Brit-
ain’s Rover Group from Honda Motdr: Co.

The a ent would give Bayerischer Motoren
Werke AG full control of Rover Group Ltd. Last
month, BMW| anncunced plans to acquire an 80
percent stake!in the Rover Group.

That accord, as well as the new agreement, are
subject to the approval of shareholders of British

Aercspace, owner of the Rover holding company,
Under the thansaction, Honda's 20 percent stake in

Rover would revert to the Rover holding company,

. glving BMW a 100 percent stake.

Innovative CD center of attention

|

A small Browning, Mont, bank owned by the
Blackfeet Indlan Tribe is offering a controversial
new investment that's captured the attention of bank
and Insurance: exeécutive$ across the nation

Blackfeet National Bank is selling a “retirement
certificate of deposit” that is insured like a bank
, deposit and offers many of the tax advantages of an

annttity. Annuitfes are investment contracts, usuatly
purchased from insurance ¢ompanies, that make a
series of payments over a specific period.
.- The CI) appears headed for legal challenges, since
banks tradifionally have been unable to underwrite
investment products such as annuities, The Compirol-
ler of the Currency, the arm of the Treasury Depari-
ment that regniates nationally chartsred banks, has

, that it

Employees desert

Run-down hotel
can’t house groups

By Steve Painter

The Wichita Eagle

- Nearly ali the remaining employses of
the Century II Plaza Hotel in downtown
Wichita, where workers haven't been

paid in nearly two months, walked out

Saturday after a meeting with a potential
new manager, former workers said Mon-

 The workers sald that Mark Guilds,
whose company manages the Wichita:
Royale Hofel, met with them and sald he
was considering a proposal {0 manage
the Century Plaza, Guilds said he could
puaraniee them wages in the future but
would not cover back pay, the workers
said. .

 Guilds also told the workers he would
oot proceed with any plans to

the hotel until he checked out reports

* 'that withholding ta%es on employees'
wages had not been paid to the Internal”
... Revenue Service, the workers said

The 30 or so workers walked off the

. .Job after the meeting Guilds and Ed
' “Special Edition” ~

Winkier, the Ohio businessman who owns
the hotel, did not return talephone enlls
Monday. .

No more than 10 workers were on the
job Monday at the Century Plaza, and
they were heing paid in cash daily at a
rate thet some former workers gaid was
double their pormal pay, ‘

Meanwhile, the hotel has begun notify-
ing convention groups that had booked
rooms that they will be unable to house
them, according to Sherry Graham, pub-
lic relations director for the Wichita Con-
vention and Visitors Bureau. Those
groups Include the Kapsas Music Educa-
tors Assoclation, which ig bringing an es-
timated 5,000 people to town Thursday
through Saturday and which would have
filled the Century Plaza and several oth-
er hoteks and motels,

Don Daugherty, who works for
Winkler as temporary manager, arrived
at the hotel early Monday afternoon
from an out-of-town trip and said he had
no idea what discussiops were taking
place regarding new management He:
referred Inquiries to Winkler, .

Nan Massey attended the Saturday
meeting even though she had left her job
85 head of housekeeping three weeks
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An opponent of Russian President Boris Yeitsin ties a Liberal
Democratic Party flag to a statue in Moscow on Thursday. Also
" on Thursday, the Russian legislature held a late-night seasion

Insiders’ | Students’ FA
| Companies pledge

abuses to limit work hours.

compound By Suzanne Perez

S&L. mess

The Wichita Eagle )
Flipping burgers or bagging gro-
By David Hess .
Eagle Washinglon burean

the. next morning, {55 mgw
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cerles past ridnight can make it - .
difficult to concentrate on calenlug
WASHINGTON — If you
thought the $500 billion sav-

ings and loan scandal was a

That's why Wichitaarea edugae - @ .- - . -

fors hope to lmit the hours high

school studenis spend working parte .. .- .17

; .| iime jobs. o
disaster for taxpayers, you - i@
should hear what's happening As part of 2 pew program called
at the Resolution Trust Corp,,
the agency created t6.clean o
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fo confidential RTC billing Obituaries 2D
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to computer speclalist William News summaries and how
Henderson, who worked in the to reach us, 2A -

RTC’s legal division, ° ©1493 Ths Writie Eagha ana Bcocon Puoisty

The result? “Duplicate, B i, o B, Wizas, Ken. 67201
even triplicate payments dis. % Sectiomm: 20 papen L
pfansed to law ﬁrms for a sin- . ngd

See WASTE, Poge 6A ‘0 g rd o _

) :,__‘.).‘ .




S IR s o R S T T et 180 LS ]

rouadings -« "thal's Kind of the epd

“o#'the Earth out there” He hag no
PO

survival gear or food. And hig gr

ot el QRCE RN EE Ak 40 T W 1 Vet

pet vecame his sieeping beg MU
and Kelp from (he besch PIe
A his main dgier, supplemented

e S e W T LT

fojust o aropped everything dnd
ran to the b and shot off the
flare gun” ' or wid from lhe

WASTE

Punishment dealt
to whistle-blowers

From Page 1A

gle invoice for legal services,"
Henderson said.

The overall ¢cost fo taxpayers of
the 4-year-old RTC's alleged incom-
petence was estimated at $30 billion
to $50 billion, according ta one inde-
pendent analysis cited by a senalor.

The panel of whislleblowers —
from RTC's offices in Denver, Dal-
las, Atlania, Chicago and Newport
Beach, Calif. — accused several re-
glonal higher-ups and lawyers of of-
fenses ranging from gross misman-
agement of real esiate acwgels to
sexual harassment and job-retalj-
ation againgt subordinates who ob-

jected lo their misdeeds,
 The panel also included a special
agent for the agency’s inspector gen-
eral, who accused some employees
from the same branch of helping
cover up misdeeds by high-ranking
RTC officials, :
.+ "The Genersl Accounting Office
‘has (already) documented that RTC
has never had adequate controls on.
its operations,” said Sen, John Ker-
Iy, D-Mass, "A number of private
law flrms, accounting firms and real
estate contractors have taken advan-
fage of RTICs management weak-
nesses to rip off the public, increas-
ing the overall cost of the S&I.
bailout.” '

Sen. Howard Metzenbaum, D-
Ohlo, said the bipartisan National
Commission on Financial Institution
Reform had estimated that 10 to 15
" percent of the bailout cosis "are due
to culpable misfeasance.”

Padding of bllls by lawvers, ac-
countants apd other RTC consultants
is commonplace, according to agen-
¢y whistle-blowers, and is probably
costing tavpayers millions a year,

Hans Mangelsdor!, an assetsdis.
posal specialist in the RTC’s Catifor-
nia office, said the ageney's practice
of auctioning commercial properties
has led to deflated prices for the
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“A number of private law
firms, accounting firms and
real estate contractors
have taken advantage of
RTC's management
weaknesses to rip off the
public, increasing the
overall cost of the S&I
hailout.”

Sen, John Kery

property, inflated transaction costs
— and millions of dollars in losses
tp faxpayers.

“In effect” he said, “through
these auctions, the RTC and Amerl-
can taxpayer pay a high cost for
sales only to achieve discounted
sales prices,”

James Romer, a contracting offl-
cer at the RTC's Dallas office, sald
the agency there had not always
observed competitive bidding and,
on occasion, appeared to be award-
ing contracts to favored bidders
with conneclions to key agency offi-
cials,

In one case, Romer said, he was
ordered to award two contracts to g
second-ranked bidder whose chair.
man was friends with several of the

_sem'or slafl members at RTC.

When he protested and threate
ened to report the case to the RTC's
ethics oifice, the order was with-
drawn. But, Romer said, sepior
management then "dictaled that the
secondranked firm be awarded
(other) business.”

Debbie Sherrill, a claimssetile-
ment speclalist at the RTC's Atlanta
oifice, said the agency there routine-
ly "wastes tens of thousands of dol-
lars” on many financial asset trane.

- “engaged In; rewritlng - reports:fo

fers by failing to shift the assels
prompily to banks buying them,
Michael Koszola, a. special agent
Tar the RTC inspector general, ae-
cused his depariment of failing: fo
vigorously investigate accusations of
wrongdoing — and even of helping
gecused executives cover up alleged
migdeeds, - . ¢
Koszola said the inspector general

avold embarrzssment, misleading
Congress, covering up high-level
misconduct, shredding incriminating
documents and grossly distorting the
‘agency's investigative priorities”

In ¢ne incident, Koszola sald a
higher<up denled his reguest to'in-
vestigate a tip that the girlfriend of
a high-renking RIC executive was
buying RTCcontrolled properties in
Dallas for the executive,

. In virfually every case-in which
the whistle-Glowers spoke out
against what they perceived @as
wrongdoing and wastefulness, they
sulfered retaliation from bpssegi—
ranging from withheld promotitns
to transiers to deadend jobs. Kos
zo0la has been put on administrative.
leave with pay, affer being ordered
not t¢ have any further confdcis
with congresglonal investigators. .
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Thank you for your subscription to the Regulatory Watchdog. As
promised, here is the information on legal fees paid to the law firm about
which you inquired. The information was obtained for you from the RTC and FDIC
under the provisions of the Freedom of Information Act.

Law Firn M«zﬁw}iﬂw’j Van (e gvve v PHrLLips (/.{K;,ZZ; F;-'vn-s_)

Amount Paid By: :
RTC FDIC Total
1991 $31 7,416 §347,35Y $ 66Y, 770
1992 938,633 ol , 062 039, 705
875C, 05 8 998,916
1993 < Ooun | = Aea 30 171,494

I expect you are outraged by the amount of taxpayer money be Ty spe
this law firm. If the situation is typical, the amount spent on fees is .
smailer than the government can ever hope to collect based on the merits of the
case and the resources of the defendants. The fact that goes unnoticed by the
press, and unmentioned by politicians, is that this witch hunt is not abbut
restitution. It's rather a wildly expensive PR campaign by Congress to create
private sector scapegoats. The only beneficiaries beyond members of Congress

are their close friends and loyal lobbyists from the American Trial Lawyers
Association. !

I hope you can use this information with your local media and polfitical
representatives. The law firm involved will not he happy to have the amount of
fees it has (so far) collected become generally known. Please make sure; the
taxpayer rip-off is revealed in your community. ' :

Very truly yours,

e

Edward L. Morris,
Editor and Publisher

8182 Maryland Avenue, Suite 102 » Saint Louis, Missouri 63105 » 314-862-1047 = FAX 314-862-6035
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Kim D). JohnsoeyThe Wichita Eagle

1 silence in Aggie Bérkebile's sixth-grade class at Christ the King
sh Wednesday, which marks the beginning of Lent, Catholics receive
s ot the forehead as a reminder to do penance.
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not pay
S&L fines

Some say huge sums

‘may never be repaid

By Richard Weil
Associated Press

WASHINGTON — More than 100 savings-and-loan
defendante who escaped long prison terms In exchange
for making penalty payments have repaid less than a
half-penny per dollar of the $133.8 million they owe,
according to a review of federal court records.

Some defendants — and some government officials,
top — readily acknowledge there is fittle chance that
the 109 convicted S&L figures who received plea bar-
gains will ever repay the huge fines' and restitutions.

“The restitution orders in ;
these cases are thrown
around like there are nick-
els and dimes involved,”
said Woodrow Brownlee,
former president of Dallas-
based Commodore Savings
Association. He has id
just $3,000 of the $1 miilion
in restitution ordered in a
plea bargain that spared
him any prison time,

When asked about his
slow repayment, Brownlee,

probation and
who earns about $15,000 P le office
per year in commissions

from a sales job, pounded on his calculator.

“let's see — I'm 53, and let's say I have a life
expectancy of 75 years.” Brownlee said. He figures that
his annuel repayment works out to 47,500 per year.

Though prosecutors can try to revoke probation for
defendants who fail to pay up, the Justice Department
has forgone a get-tough approach and left it instead to
overburdened probation and parole officers to collect
the money.

George Calhoun, a senior Justice Department prog~
ecutor, sald an aggressive approach would do little
because “in & good number of the cases ... they've
prefty well been stripped clean by the time they get fo
court.”

Attorney Christopher Cannon, who tepresented the
head of a San Francisco thrift convicted of misusing
funds in 1990, said the fines are “unenforcedble” and
“do nothing more than give the appearance of governs
ment action.”

Cannon’s client, Ted Musacchio, was given five years'
probation and ordered to pay $9.3 million in regtitution
to nis former thrift Musacchio paid less than $1,000
before dying of cancer last month.

“He had zero assets, and everyboedy knew at the time

See REPAYMENT, Page 4A

Prosecutors
have given up on
collecting,
instead leaving
that task to
overworked
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REPAYMENT

From Page 1A

of sentencing that he had no assets,”
Cannon said, _

A Justice Department docurent
shows Musacchio and Brownlee are
far from alone.

Overall, the povernment has re-
covered just 45 percent of the
$846.7 million In fines and restitu-
tion orders awsessed in the 2,603
S&l, criminal cases from Qctober
1988 through the end of 1992, ac-
cording to the General Accounting
Office, the investigatory arm of Con-

gress,

And the recovery raie for defen-
dants involved in plea bargalng is
0.43 percent, $577,540 of $133.8 mil-
lion,

More than two dozen plea bargain
defendants lisled in the Justice re-
port escaped without any prison
time at all and those who did serve
time spent fewer montha behind
bars on average than car thieves,
the review also found.

The average prison lerm for an

Name; banking institution;
prison term; fine; amount paid

1. E. Frank Neisch, Puget Sound
National Bank, Tacoma, Wash.;
3 years; $19,550,943; $0

2. E. Michael Sheheen,
Bullmount Martgage Co, of
Camden, SC, and other institu-
tions; 9 years; $11,849,507; $0

3. Gerald Cernero, City Fedaral
Savings Bank, Jarsey Ciiy, N.J,;
1 year; $10,788,873: $0

4, Larry G. Frankenhous, Puget
Sound National Bank, and
institutions in six other states;
2 years, 3 months; $8,972,500; $0

5. James R, Cruce, Peoples Heritage
Federsl Bavings and Loan
Assoclation of Salina;

14 yeare; $8,000,000; $0
Wm. L. Castella/Associated Press

S&L convict 1s 21 months; the aver-
age car fhief convicted in federal
court spends 28 months hehind bars,

Even though most defendants

GRAMMY

From Page 1A

mance by a due or group for the
album “Achtung Baby.”

Other rock winners were Melissa
Etheridge for female rock vocal
with “Afn't It Heavy” and the late
Stevie Ray Vaughan for rock instru-
mental performance for “Litfle
Wing™ Vaughan also won the con-
temporary blues album trophy for
“The Sky ig Crying”

“T'ra 50 happy it huits. I felt like |
had to get oﬂythe stage before 1
cried,” said Vaughan's close friend,
Chris Layton, who accepted the
award.

“1 Sll Believe in You" earned the
hest country song Grammy for song-
writers Vince Gill and John Barlow
Jarvis,

Mary<Chapin Carpenter won fe-
male country vocal performance for
“I Feel Lucky" and Emmylou Har-
ris & The Nagh Ramblers won coun-
iry performance by a duo or group
with vocal,

The top country vocal collabora-
tion wag “The Whiskey Ain't Wor-
kin™ by Travis Tritt and Marty Stu-
art, while Chet Atking and Jerry
Reed won the countrv instrumental

James Brown, the
godfather of soul, took
the suspense out of
Clapton’s pop vocal
performance victory hy
nadvertently

reading “Tears in
Heaven” before the
other nominees were
announced.

male vocal performance for the al-
bum “Heaven and Earth” The
Miles Davis album “Doo-Bop” won
the insirumental  performance
Grammy. The top R&B song was

“End of the Road,” recorded by
Boyz I Men,

Classical album of the year was
“Mahler: Symphony No. 9" with
Leonard Bernsteln conducting the
Berlin Philharmonic Orchestra. Mi-
chael Fine was classical producer of
the year.

don't pay up, the Justice Depart-
ment frequently touts the large fines
and restitution orders as o sign of ils

success in prosecuting S&L cases.
For Instance, the Justice Depart-
ment boasted in its 1991 report to
Congress that Oklahoma banker
Gary Hobbs was penalized with a
Tls-year jail term and a $10.2 mik
lion restitution order for defrauding
a thrift. But the 1992 Justice docu-
ment shows that Hobbs has repaid

just $204,830,

Ira Raphaelson, the former Jus-
tice Department special. prosecutor
who coordinated the government's
attack on S&L fraud, conceded, “It
misleads the public to suggest that
there will be a substantial recov-

ery "

“The TEeCovery rais isfgoing to be

quite low” bhecause many defen-
dants simply lack the .assets, Ra-
phaelson recently fold a' congressio-

nal commission.

He said that prosecutors often
agree to the plea bargains to avoid
costly trials. And they often ask for
the large penalties hoping “there
will be a Iottery winningor an insur-

ance seftlement.”
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Inthe narne of recovering money R
tWo govérnmient agencies are dés

velihoods of. innocent people’an

scaring bankers.into closing thei
loan windows, L

 RICHARD BLAIR;, 69, a lawyer who [vés firMeT oan
~ - was much hike the other outside members oni the board ofj

subsidiary that wrote too many home loans in Texas.
) athe board of £2:" Thits began en ordeal for Blair and his farnily. s
McLean $¥ings & Loan, o ;nfcdiuih-siug\]‘wginia thrift, Toxecover some of the money the govap ent lost in
He waffchosen for: the position: because: of his, local paying off McLean’s depositors, the Fp1chied theSan'’s
promingnes and business connections; In 1975 hejoineda - officers'and directors, alleging breach of fiduciary ditfyand
rerired dfthY general, 2 newsletter editor; a book publisher gross negligence in loan practices. Blair wasamazéd tofind .
and a pychidlirist on the board, along with severa) of the himseifa defendant. He had ¢ven vored 1ig of'ong of the
bank’ madagers,: * vz o cswensiroo L Ch - Jaane o the goveriment said was gegligénty made,
Late One, Friday afternoon’ in July 1988 the Federal Even more shocking:: For. most of the’:bﬁe;dué" the -
Deposit Insurance Corp:. stormed McLean's headquar-  allegedly negligent lending had taken place; Blairhad been
ters-—making sure. that a local tclevision news crew was lving cornatose in a hospital bed. .- . PN
there 10. record the cvent—and locked the doors.. The' © All three magistrtes in the Eastern Diftrict of Virginia
thrift failed, McLean had losemillions thrdugha mortgage  that have presided over the McLean case at various Gmes
g .. 3 . . : T

o

T
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$&1L mess -
Standing, leftto
fights Richard Blair,
JohnHamli, -
Maijor General
Lioyd Ramsey,
Marshall McClean, -
Harvey Cohen,
Robert Goldsten,
John Harrisan, -

- Sandra Hughes,
Thomas Leonard 1l
kneeling: Frank

- Howard, Vincent

Callzhan Jr.;
Jack Wuerker,

" Jonathan Sehraub
Melean S&L's
board and lawyers
have won two
battles against

s the war,’

{
|

; have criticized the FDIC for improper conduct or for failure
T T follow rules o prior <ourt orders, The last judge’

" ordered the agency to pay $6,600 in court, transcript and

- depotition costs becanse the FDICs case was abusive. -
- L2 Still /the FDIC presses on, regardless of cost and regard-
" less of the merits of its case. This is 2 government agency

. utterly ot of control, terrorizing innocent bystanders and

o frequently costing the taxpayers far more in legal fees than
- itisredoverng, S 1T

TR

. To date; the FDIC has spent an esumated 510 million on
L its Case against the Virginia thrift's officers and directors.

. Thé defendants have spent about S1 million. Recovery to
-~ thé FoICiT$40,000 to far, from two_officers sertling
immediately for $20,000 cach. Most of the other defen-

© dafi, Including Blair, are stll fighting. The legal bills will

_contifiue, since the FDIC s appealing vet again. ¢

" money? Bécause the private law firms that have been hired

to recover money lost in bank and thrift failures are billing ™ out,

.. This is the saL crisis, part II. In part
X . t .. ;i government in effzct lent out its own capital by providing
. ... VWhy thit ‘miscarriage of justice, this waste of taxpaycr..

1o setile cases and every incentive to drag them on.

o matter how absurd theiz claims, or how little the

prospect for a recovery, they can bill the taxpayers for their
time on these profcssional lizbility cases, at $200 an hour
and up. Total costs? Well over $100 million of the ¥DiC and
Resolution Trust Corp.’s legal budget, which comes to a
combincd 81 billion this year for outside law firms. (Much
of the rest is for routine collections and foreclosures.)

o one knows how much the defendants arc spending
fighring the professional lability cases, butit is enough to
break many of them finandially, And the defendants are
not all Charles Keating types who cynically bilked unsus-
pecting people. Plenty of them arc honest citizens whose
connection to the events was periphetal. - _
I, the federal

{anallbur unlimired guarantee of deposits and allowing the
deposit takezs to speculate with the moncy. As it wrned
this was equivalent to giving your 14-year-old kid

tiy the hqm- for their services. They have no real incendve  your American Express card and telling him to goout and

06

Forbes = 5¢§:crr.':cr 28,1992
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Ei ' g ; - group of 20 officers;  ctors and associated profe: als',
for $70 rmullion.
. Brown was included in the suit for allegedly over. g
" the propertes in his six appraisals. Never mind that four of
. the six appraisals were made months and in one ¢ase more
' than a year after Pacific had financed the properdes, so that
‘Brown's ‘appraisals had nothing to do with the bank’s
£X - decision'to make these loans. Brown was sued for 528
million, §3 million more than the value of the properties
he had appraised. : :
., Brown died two years ago ir: a farming accident at the
age of 52. His insurcr has had to pay $400,000 in legal
bille; In 1991, after two years of Engation, 2 1.5, district
. court judge in California threw our the case, ruling that the
. ¥DIC’s law firm, Tuttle & Taylor of Los Angeles, had never
proved that the appraisals it said were negligently prepared
- by Brown were prepared by him at all. )
«... Notto be stopped, the agency has appealed the judge's
Bl decision. Mcanwhile, its §28 million in ¢laims against
8. Brown’s estate has cffectvely locked up whar remaing of
. bis assers; about $1.5 million. Thanks to this regulatory
* extortion, Brown’s daughrer Candice, in her junior year at
... Oregon’ State - University, is having trouble paying her
+ “college bills. It was hard enough when my dad was alive.
Now he’s not even here 10 defend himsclf,”” she says.
: CGREth the PBIC ofsixlawyers and hrec paralegalsjnthe .
nit $400,000, with more to come. Chst ta
£ $400,000, Recovery m the taxpayer: zero,
: ada,: iipdared, The: Bilt of Righes’ gives
i procedural. protections: o ctiminal defendants, bur it
doésn’t protect the innocent against finandal ruin from
lawyerstbillé,: oo o lr C sl i D :

= . 3 N
Candice Brown, a student at Oregon State Universiy

Of the govarmnmant's $28 milllon ease

“win. Bitt it's a struggle.” .

T {

have a good dme. - ) BT s
- The payoff was that the federal government c:;p'ccfs, 0 .
lose:$300 billion (not counting furure interest payments) -~ thi
in making good the credit card charges. In part II, the - L
government looks for scapegoats. Instead of blaming itself -+ fed
for lerting the kid have the card, ittries to pin the blame on
the merchants who sold stuff 1o the kid. With its band of ‘
legal mercenarics, the two government agencies responsi-
ble for closing moré than. 2,100 insttutions that have  m
failed so far are suing accountants, lawyers, neighborhood
real estate appraisers and anyone else remotely connected
1o a sick thrift or bank. : . e e
The worst that many of these folks can be accused of is
taking a businessman’s risk, voting yes on 2 loan that

looked solid bur that later falled, nor because of fraud er. the case of thié FpIG, atggt:z“ﬂsc .
- wrongdoing, but because of an cconomic downrurn, . il dut the induséry.-
Lawrence Brown was a well-respected real estate ap- firse instance bornc by
praiser in Medford, Orc. In the early 1980s Brown in panics. Buti thelong -
appraised the value of six aparument complexes in Califor- - rin th onomiy as a whole

nda for 2 subsidiary of Pacific Savings Bank. In 1989 Pacific

Forbes ® Seprember 28, 1992
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SE&L mess

‘in bank lending that has added to the
recession. Commercial loans outstandin
§552 billion, $54 billion below the tot

In part because the RTC has terroriz
businesses, which created
1980s, can no longer ge
operations. According to
Independent Business, the

+ aregular basis today has fal
ago. Says Timothy Harris,
the cstate of the Oregon &
to suc has made the thre

partner in every loan decision made in the U.S,” B

Caseloads at both bailout agencicsare exploding, Of the
more than 200 professional
were filed in the first six mo
are expected over the next

300 of these claims pendin
RTC cases against accound
billion in damages,

the government as well: The RTC is now a
of FBI agents who don’t have e
work to keep them busy.

How do the FpIC and RTC justify their cause? “The FDIC

scverity of the
gin March totaled
al a year earlier,
ed everyone, smalt
much of the growth of the
t financing to expand their
the National Federition of
fraction of firms borrowing on
len to 34%, from 41% ten years
aLos Angeles lawyer defending
ppraiscr: “The FDIC's cagerness
at of possible litigation a silent

nths of this year; another 240

8 and more coming. Pending!
ng firms seek more than $1.4

major employer.

B Shicidsv. Keating, the securit

FDIC general counsel Alfred Byrne i
" Now a sllent partrer In avery
loan decision made in the U.S.
e a i) ‘

: .l'l:-ff

98

.+ to maximize recovery,”™

liability cases at the rTe, half .

few years. The FDIC has about.*;

: B}
This little growth industry extends into other arms of %,

nough countc:rintelligcnqe’;{-

g offered asettiement of $32

. rejected the offer and continued to litdgate,

i fue him ikeiher!: |
+  provided information tothé RTC late that month,

+ has a statutory and fiductary duty to the.American people -
/ Orates EDIC general counsel Alfred 4

. Byrne I11. He insists: “We do not file snit for mistaken, ill-
+. formed business judgmene,. - - - -
-+ Oh no! To hear the government talk
- losses, you’d think they were all a fesult
" and misdealings, The R1¢

‘about the sar,

of massive fraud 9

. ¥C claims that 81% of s&L failures - - - -§
Involved fraud ot wrongdoing, That sitnply isn’t so. Many . --

" of the government’s cases boil down. to what Vicror

~ Simon, 'a lawyer and editor of' Bank Bailowt Litigation . 3
 News in‘Washingron, D.C., calls 20-20' hindsight. Says - * -3

~ Simon, “If members of Congress who make our bankin K

- laws don’t have a clué abour how banks work, why 'shoulg

- outside directorgd” , 5 ogs,

& The staffy'at the FDIC and RTC say they closely monitor

.; outside frms" expenses. Buit the fact remiins that outside
Jaw firms Have but one incentivei to keep on billing. - .
Loyen Before its cases get 16 trial the rpic and RTC seem -

interestod in lidgating than in fertling. The sorc says

dement: discussions always ke place. prior- to suits’

being filed today; thiswas not the case a year and a halfago,

: At the RTC, such talks are only a *“general practice,” One .
 target of a professional Hability suit, whofearretributionif

He is identified, says hé was never invited to a prelitigation - -

discussion before the RTC sned kim for over $1 million.-

CAOther Storics ¢mérge of sertlements offered, ‘only o be

rejected by, the government.- Minneapoli taWyer Susan

» involvifg a Wiscon-

3

 Bames is defending 2 $5-million case
sin bank, in' which the insurer for one of the diréerors

5,000. Even thongh its chances -

. of getting more out of the dcfendant were slim, the Fpic . .8

. This, in spite of the fact that the insurer had won itgcase

" intwo venues. Both judges ruled against the Fpic becanse - .
 the ifsurance policy carried a clause nullifying coverage if

 the director is sued by a regulatory agency, Still; 4o avoid . .

- more legal bills, the insurer offcred to sertle. The director -
has no otherassets thatthe #p1¢ could geritshandson, No -

¢ miatter, the case Is pendiag in appellate court inWisconsin;

t is highly likely the government will Igsé it. The-defen-
dant’s cost of litigating the casc.so fir is an‘estimated
£150,000, The FIC’s costs are probably greater,

"“The ' government’s tactics aren’t merely impractical,
 theyare abusive. One s to convince adefendantinaspitte
* provide information the government needs in return for
- ' promising to drop the defendant’s name &om the suit;
then the government sues him or her anyway.

- ~"Morrison & Hecker; the Kansas City-based law firm

that is getting rich litigating the RTC's case against Charles
Keating—it earmed $11 million from the RIC last year
alone—used this trick on Lee Henke) Jr., the former head
of the Federal Home Loan Bank Board and a lawyer
: ir;vol@dinﬁml&_aﬁ:igcasc._ ‘ S '
' In May 1990 Henkel was

LS

namcd as a dcﬁdm in
es law case Keating lost this
January 1991 Henkel was told by Moﬁm_n &
/it would advisc the government uy,
Henkel ‘agreed’ 1o the proposal and

pastyear, In

<

_7+'Theee weeks later, having gotten whatitwanted, Morri,

- e -
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=ERIC acling general counsel Richare Aboyssie -
. Esoalating legal costs don't seem to

w‘ﬁﬁuble him, “You've got to

#; $pend money to develop cases.”

son & Hecker withdrew
ﬂ legal procecdings against Henkel. Soon after his lawyers
E;.bmught the government’s egregious turnabout to ligh,
< the proceedings were quietly settled, Y
i Another abusive tactic: changing the venue in a lawsuit, .
. Inacasealleging “undue endehment
: Bank, a California instirution that fajle
- x filed suirin state court to recover some
~ "7"advanced 10 Heritage customers. The
1. years and was about to be dismissed |
&, the FDIC brought a new suit in federal
- i five years and hundreds of thousands

, state court, the defendants now have to fight the rric all
" over again in federal courr.

involving Heritage
din 1983 thespic
$200,000in moncy
case dragged on for
o carly 1988, when
court, Having spent .

- taking in $2.50in cash or in judgmens *
-, collected” for every dollar spent. The fol
1,53y what their recovery ratio is;
- .4 general counsel for litigation, says:
', recaveries to be as high as the
. agency’s upfront expenscs hav
““come later.
¥ ', Unfortunately for the folks u
i . bills, the BDI1C's 2.5-10-1 recon
\ Here are just two examples,

ksat the RTC can’t -
Ira Parker, associate
“You can’t expect our
FDIC's,” because the
¢ been high and recoveries
- Itimately paying these
ery ratio is highly suspect.
turned up in a review ofa

G

‘100

. "papers-.a $250,000.
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February 21, 1994

1-296-6718

Senator Tim Emert

State Capital

300 S.W,. 10th, Room 143N
Topeka, KS 66612-1504

Re:  Senate Bill 762

Dear Senator Emert:

We represent many of the former members of the board of directors of Franklin
Savings Association, and one of its former officers. Pranklin was the largest savings association
in Kansas before its seizure by the federal government in February 1990. Consistent with the
federal government’s "thrift crisis” tactics elsewhere, and for the apparent purpose of trying to
justify its continued presence at Franklin four years after the ill-advised seizure, the Resolution
Trust Corporation has sued our clients for over $135 million. We are writing to urge your
support of Senate Bill 762, which we understand would establish a retroactive gross negligence
standard for director and officer liability,

Specifically, we represent; Ermest M. Fleischer; Mary Louise Greene; Ted
Greene; Harry Coffman; Stanley Dreher; Lawrence Kramer; Harold Yokum; Glenn McGuire
(Mr, McGuire recently died--the RTC reportedly intends to pursue these claims against Mrs.
McGuire as her husband’s personal representative); and John Scowcroft. Mr. Yokum and Mr.
Dreher resigned from the Franklin board in 1985, five years before the RTC was placed in
control. The claims asserted by the RTC against these people arise from two areas of Franklin's
operations: (i) sixteen transactions in 1983-86, in which Franklin participated in public bond
financing of low and moderate income multi-family housing; and (ii) the acquisition by a
subsidiary of Franklin of three securities firms. Ironically, none of these matters were among
the reasons cited by the government as reasons for Franklin's seizure.

Much could be written about the tragedy of the govermment’s intervention at
Franklin Savings Association. In time, the full story of this case wil be understood. For now,
however, Senate Bill 762 presents an opportunity for our legislature to provide justice to people
whose lives are being ruined by undeserved litigation.
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The RTC’s claims are based solely on claims of simple negligencs, as confirmed
by the RTC’s "expert witness," John Carr, the man who was appointed to manage Franklin for
the RTC after the seizure, The RTC is represented by a law firm that has assigned at least ten
lawyers to the case. The result of all this litigation could well be financial devastation to most
of the defendants, even if we ultimately prevail,

There is no just reason for people to endure this kind of abuse. If a plaintiff can
prove gross mismanagement by an institution's directors, the law should provide a remedy for
any damages caused by such conduct, On the other hand, if a plaintiff can do no more than
prove an erroneous business judgment—simple negligence--directors and officers of financial
institutions should not be forced to devote their lives to the defense of hindsight based litigation.
The distinction between claims of gross and simple negligence should be susceptible to an early
court ruling as & matter of law, so that claims that do not meet the higher standard can be
dismissed without protracted proceedings. As a matter of faimess, this distinction should apply
to pending cases.

As we understand its provisions, Senate Bill 762 strikes this balance in a proper
manner, and could put a stop to the unjust process in which our clients have been embroiled by
the RTC. This kind of legislative action should ¢larify the Kansas law applicable in these kinds
of cases, making plain that the exercise of informed business judgment does not open the door
to years of litigation. Please support this legislation. If we can provide you any further
information about the Franklin case or general information on this subject—-we will be happy to
respond,

Very truly yours,

ROUSE, HENDRICKS, GERMAN,
MAY & SHANK, P.C.

Gaullr

CWG:dja Charlggd W. German

oe! Mr. Etnie Fleischer
Mrs. Mary Louise Greene
Mr, Ted Greene
Mr. Harry Coffman
Mr. Stanley Dreher
Mr. Lawrence Kramer
Mrs. Isabel McGuire
Mr. John Scoweroft
Mr. Harold Yokum



KANSAS DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES
Donna L. Whiteman, Secretary

Senate Judiciary Committee
Testimony on Senate Bill 806

February 23, 1994
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SRS Mission Statement
"The Kansas Department of Social and Rehabilitation Services em-
powers individuals and families to achieve and sustain independence
and to participate in the rights, responsibilities and benefits of
full citizenship by creating conditions and opportunities for change,
by advocating for human dignity and worth, and by providing care,

safety and support in collaboration with others.™"
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TITLE

An Act concerning juvenile offenders; relating to violations of municipal
ordinances and county resolutions; amending K.S.A. 38-1602 and repealing the
existing section.

Mr. Chairman, on behalf of Secretary Whiteman, I am pleased to provide you with
this testimony in opposition to Senate Bill 806 which makes youth who violate a
county resolution or municipal ordinance Juvenile Offender’s.

EFFECT OF PASSAGE

The bill would create a large but unpredictable increase in the number of youth
adjudicated as juvenile offenders. The impact could easily double the present
number of juvenile offenders. Under current statutes these additional offenders
could be placed in the custody of the Secretary or committed to state youth
centers. At the least they would require SRS services in their homes and
communities.

In order to cope with the number of juvenile offenders newly created by this
bill, substantial increases in staff will be required. While it is difficult to
estimate the number of additional juvenile offenders and the staff needed to
provide them services, even a modest ten percent increase in staff would cost
the state an estimated $3.7 million dollars annually.

This bill results in 1local problems which are best addressed by local responses
being transferred to a state agency. It will result in municipal and county
violations being prosecuted in a state court. Many communities have local laws
which create offenses for acts which, if committed by an adult, would not be an
offense (e.g. curfews, "cruising," and gang-membership laws). These are
referred to as status offenses as they create offenses based on the offender’s
status as a child. The department is concerned lest communities see this bill
as a means of ridding themselves of youth who commit minor but aggravating
infractions of the laws by having them adjudicated as juvenile offenders.
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This bill runs counter to current efforts to reduce the number of youth
unnecessarily coming into State custody or committed to state youth centers.

For example, Senate Bill 584 would restrict commitments to state youth centers
to felony-type convictions in order to focus state habilitative efforts on the
worst offenders. Senate Bill 400, which the Department also supports, would
require reasonable efforts to avoid unnecessary out-of-home placements in an
effort to draw down additional federal funds to provide services to juvenile
offenders in their communities. The bill now before this committee would expand
state responsibility into what are properly community concerns and burden the
state system with additional misdemeanor-type offenders.

If detention or incarceration results from such "status offenses," it would
jeopardize eligibility for the State to receive federal funds under the federal
Juvenile Justice and Delinquency Prevention (JJDP) Act

Kansas will receive approximately $600,000 in federal JJDP funds next year. The
JJIDP requires a fine of one-fourth of the grant for violation of each provision
of the act. Substantial violation, however, could result in total
ineligibility. Minimum loss is estimated at $150,00.

It would be impossible to stay abreast of all the county and municipal
resolutions and ordinances. It would be impossible to advise each council and
commission of the impact of local laws on State finance in advance of passage or
even to know when a resolution or ordinance in violation of the JJDP had been
passed. The potential for the state being out of compliance with the JJDP act
is virtually guaranteed.

RECOMMENDATION

The Department of Social and Rehabilitation Services requests the committee not
give favorable consideration tec Senate Bill 806.

Carolyn Risley Hill, Commissioner
Youth and Adult Services
Department of Social and
Rehabilitation Services

(913) 296-3284
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TESTIMONY TO: SENATE JUDICIARY COMMITTEE
RE: S.B. 806
BY: SYDNEY HARDMAN
FEBRUARY 28, 1994

I am Sydney Hardman, Advocacy Coordinator of Kansas Action for Children.
KAC is a statewide citizens advocacy organization. We provide no direct services
to children and families, but we seek to change systems to make them more
responsive to the needs of children.

I am speaking in opposition to S.B. 806 for a couple of reasons. First, we
question whether it is needed. We understand the concern of some County and
District Attorneys who are trying to reduce handguns in the possession of
juveniles. However, we believe the action taken by this committee and the full
Senate, in making such possession a violation of state law, has eliminated the need
for a remedy such as S.B. 806.

Second, if there are other serious offenses, requiring the various resources and
services of the state, which are now in municipal ordinances or county resolutions,
we would support those offenses being written into Kansas statutes. The
appropriate way to deal with such serious offenses is exactly as you have done with
handguns — identify the specific problem and develop a state response.

However, what 5.B. 806 does is to rope in a whole series of other offenses
which most of us would not envision as the responsibility of already-strained state
resources. T'wo years ago, this same bill was referred to this committee. At that
time, it was at the request of the District Attorney of Douglas County, who had a
problem with juveniles skateboarding on the KU campus and bicycling on the
sidewalks. I don’t want to minimize the problems of skateboarding and bicycling —
nor the dilemma faced by local officials who want to control such problems and
have no tools to do so within the municipal court system. However, my agency
questions whether our district courts, CSO services, and other state resources
should be devoted to such problems. At a time when we are struggling to provide
appropriate services and sufficient funding to deal with the most violent juvenile

offenders, we would not like to see our system clogged with skateboarders and
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other minor offenders.



