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MINUTES OF THE SENATE COMMITTEE ON PUBLIC HEALTH AND WELFARE
The meeting was called to order by Chair Sandy Praeger at 10:00 a.m. on March 15, 1994 in Room 526-S of the

Capitol.

All members were present except:

Committee staff present: Norman Furse, Revisor of Statutes
William Wolff, Legislative Research Department
Emalene Correll, Legislative Research Department
Jo Ann Bunten, Committee Secretary

Conferees appearing before the committee:

Representative Dennis McKinney

Tom Bell, Kansas Hospital Association

Chip Wheelen, KMS Director of Public Affairs

Harold Riehm, Executive Director, Kansas Association of Osteopathic Medicine
Robert C. Harder, Secretary, Kansas Department of Health and Environment

Others attending: See attached list

Hearing on HB 2709 - Health care provider cooperation act

Representative Dennis McKinney addressed the Committee in support of HB 2709 which would enact the
Health Care Provider Cooperation Act. The bill would provide that cooperative agreements approved under the
Act articulate and implement the policy of the state to improve and protect the quality and availability of health care
to Kansas citizens, and that continued active supervision by the state over all aspects of such agreements will
provide protection to the public offsetting the loss of protection otherwise provided by competition.
Representative McKinney noted that rural hospitals are not only cooperating more among themselves, but they are
linking up with larger tertiary care centers which are usually privately owned and would remove obstacles in
regard to local efforts. (Attachment 1)

Staff briefed the Committee on the bill which was introduced by the Joint Committee on Health Care Decision for
the 1990s during the interim that would assist providers in meeting the challenges confronted from health care
reform on one side and federal anti-trust laws on the other. It was noted that pharmacists and optometrists are not
included in the bill since they are not defined as health care providers in K.S.A. 65-4921.

In answer to a member’s question regarding cooperative agreements, staff noted that the only agreements the
secretary of health and environment would maintain on file under Sec. 5 are those where a certificate of public
advantage has been issued under this Act and would not include any agreement entered into prior to the effective
date of the Act. In regard to the oversight requirement, the secretary would be involved in making
determinations based upon any applications for agreements and set the fees. Secretary Bob Harder acknowledged
there is a fiscal note and will provide more information to the Committee on what fees would be needed to cover
the cost. Concerns were also expressed that the committee members, as referenced in the bill, would not be paid
compensation, subsistence allowances, mileage or other expenses for attending meetings.

Tom Bell, KHA, appeared in support of HB 2709 and noted the bill is similar to Maine legislation. It was
pointed out that anti-trust laws make joint conduct suspect, so whenever conduct is collaborative or cooperative in
any way, there is the potential that anti-trust laws are going to be involved. At the same time there are other
agencies of the federal government that have encouraged hospitals and other providers to be as efficient as
possible, and that the solution to this problem lies at the federal level. (Attachment 2)

Chip Wheelen, KMS, addressed the Committee in support of the provisions of HB 2709 but noted they would
prefer exemptions from prosecution under the federal anti-trust laws. Mr. Wheelen commented they are also
awaiting an act by Congress to provide some protection that would allow health care providers to collaborate and
cooperate for the sake of being more cost-effective. (Attachment 3)

Unless specifically noted, the individual remarks recorded herein have not been franscribed

verbatim. Individual remarks as reported herein have not been submitted to the individuals ]
appearing before the committee for editing or corrections.




CONTINUATION SHEET

MINUTES OF THE SENATE COMMITTEE ON PUBLIC HEALTH AND WELFARE, Room 526-S
Statehouse, at 10:00 a.m. on March 15, 1994.

Harold Riehm, KAOM, appeared before the Committee with reserved support for the bill, and noted that
osteopathic physicians are always concerned about agreements among providers that may lead to their exclusion
and the loss of physician choice by patients. (Attachment 4)

Bob Williams, Kansas Pharmacy Association, and Gary Robbins, Kansas Optometric Association, both appeared
before the Committee and asked that their respective organization’s profession be included under the health care
provider definition in the bill.

Hearing on HB 2740 - Rules and regs for laboratories testing for controlled substances and metabolites thereof

Robert C. Harder, KDHE, appeared in support and submitted written testimony on HB 2740. Dr. Harder
noted that the intent of the bill is to avoid duplication of state and federal regulatory requirements for some medical
laboratories in Kansas, and assuming that federal regulation of clinical laboratories will remain intact through the
restructure associated with health care reform, Kansas requirements for laboratories performing HIV tests and
syphilis serology tests can be eliminated as proposed in this bill. However, non-forensic urine screens for drugs
of abuse are not currently included in federal regulatory requirements and thus should be retained under state
legislation -- for this reason Dr. Harder recommends that state regulatory oversight should be retained to assure
the accuracy of urine drug screens. (Attachment 5

Concern was expressed by staff regarding the confidentiality of laboratory results obtained under CLIA as
referenced in Sec. 3, and that the bill should include confidentiality language to include former employees of the
state laboratories as well as those laboratory employees that are regulated by the state. Dr. Harder noted that he
would research the issue and provide more information to the Committee.

Discussion of HB 3028 - Accessibility standards; conformance with Americans with disabilities act

The Chair called the Committee’s attention to a letter from the Attorney General’s office regarding questions and
concerns that were raised at the previous Committee meeting. (Attachment 6) The Chair requested staff to
prepare language in the bill that would incorporate specific definition relating to “facility.” Staff also noted that on
page 8, line 9, reference to both Title I and Title III should be left in the bill.

The meeting was adjourned at 11:00 a.m.

The next meeting is scheduled for March 16, 1994.
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STATE OF KANSAS

DENNIS MCKINNEY
REPRESENTATIVE, 108TH DISTRICT
612 S. SPRUCE
GREENSBURG, KS 67054
(316) 723-2129

COMMITTEE ASSIGNMENTS

MEMBER: ENERGY & NATURAL RESOURCES
TAXATION
TRANSPORTATION

STATE CAPITOL—278-W
TOPEKA, KS 66612-1504
(813) 296-7658 TOPEKA

HOUSE OF
REPRESENTATIVES

March 15, 1994
Testimony to Senate Public Health & Welfare Committee

Thank you for the opportunity to testify on HB2709 regarding
hospital cooperative agreements. Naturally | am interested in this
legislation because of the doors | believe it would open for rural
hospitals.

As | understand current federal law, some antitrust protection is
already afforded to public hospitals. And most rural hospitals are publicly
owned.

However, rural hospitals are not only cooperating more among
themselves, but they are linking up with larger “tertiary care centers”
which are usually privately owned. The most exciting new development in
this area is the extension of interactive video which now exists in most
rural Kansas communities. Interactié video will allow rural hospitals to
keep patients in their “home” hospital and access specialists through the
interactive video link to the larger urban hospital.

In addition, rural hospitals are getting into areas once thought to be
the domain of private enterprise. Because of changes in the medical
industry doctors in rural communities usually no longer own the clinic
facilities. These are now usually owned by the cities or counties and
managed by the hospital management. The doctors are hired quite often by
the hospital management on a productivity contract after being given
large first year guarantees and other major benefits.

Still further, because of the difficulty in hiring doctors in rural
areas we are starting to discuss setting up multi-county family practice
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corporations. These couid allow greater sharing of doctors and heaith
care professionals and more ability to locate and recruit professionals.

Attached is a copy of a Wall Street Journal article discussing
problems posed under current federal law.

The purpose of legislation to facilitate cooperative agreements is to
remove obstacles to local efforts to help ourselves. While we are facing
great challenges, there is optimism in my area that we can adapt and
overcome the threats to high quality affordable and accessible rural
health care. ' '

Thank you very much for your time and attention.
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#4 M U.S. VS. AARON LANOY ALSTON, ET AL.:

: Arizona dentists were accused of conspiring o
fix prices; lead defendant pleaded no contest in
January 1993.

W U.S..VS. MASSACHUSETTS ALLERGY SOCIETY:
“Society was-accused of conspiring to fix prices
paxd by HMO;

it sett!ed case in 1992 by accept-
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clearing the way for managed-care plans
to operate in the face of doctors’ opposi-
tion. He added: “Continued sound anti-
trust enforcement seems likely to be im-
portant to the success of any competition-
based model for health care reform.”

HMOs portray themselves as the vul-
nerable ones, needing federal antitrust
support. ‘“What's disturbing to me is a
push by providers to band together and
exclude managed care,” says David Si-
mon, general counsel of U.S. Healthcare
Corp., an HMO based in Blue Bell, Pa.

“I believe the Justice Department is
getting more aggressive in trying to find
out about these issues and pursue them,”
Mr. Simon says. But he contends that it’s

difficult to catch doctors in the midst of

anticompetitive plotting. ‘‘Nothing is done
overtly,” Mr. Simon asserts. “It's done
quietly, in hospital cafeterias.”

Doctors and their lawyers contend that
the balance of price-negotiating power has
shifted too far toward HMOs. ‘“We want an
ability for physicians to have viable collec-
tive negotiations [with HMOs], so we can

have a level playing field,” says Kirk

Johnson, chief legal counsel for the Ameri-
can Medical Association. “We aren’t talk-
ing about an ability for doctors to boycott,
or engage in price fixing. We're just
talking about fairness.

‘““Health plans now are able to speak for
hundreds of thousands of people,” Mr.
Johnson says. ‘“Maybe professionals ought
to be able to respond to that in a collective
way.” The current disparity, in which
health plans can use their market clout but
doctors can’t, is “‘very disturbing,” he
says.

Antitrust cases so far provide some
support for both sides. In at least five
instances since 1990, the Justice Depart-
ment or the FTC has won either court
verdicts or settlements that have barred
doctor groups from anticompetitive prac-
tices. The cases range from alleged price
fixing by Massachusetts allergists to an
alleged boycott of an unpopular HMO by
Florida obstetricians.

But several cases also protect doc-

Please Turn to Page B9, Column 1

:New Rules Let

Hospitals Start
Joint Ventures:

By EpwaARD FELSENTHAL
Staff Reporter of THE WaLL STREET JOURNAL
Hospital executives in five states are
doing something that only a few years ago
would have been unthinkable, and possibly
illegal. They’re talking to one another.
Despite concerns about inhibiting com-
petition, more states are allowing hospi-
tals to negotiate
joint ventures that [T Tir!
could help reduce LiherNdn-
oz

empty beds and un-  Eas o
derused services.

Just talking about | ] < N
such ventures ST
might once have vi- % >/
olated  antitrust >

laws, which are de- el il
signed to promote

competition by pre-

venting collusion and price fixing. But
under newly enacted legislation in Maine,
Minnesota, Q_mo Wisconsin and Washing-
ton, hospitals pursuing many kinds of
cooperatlve projects can get protection
from antitrust enforcement. Similar laws
are pending in six other states and in
Congress.

“Before this law was passed, if you got
two hospitals together, somebody in the
room was going to say, ‘Wait a minute,
antitrust, everybody clam up,’ "’ says Don-
ald McDowell, president of Maine Medical
Center in Portland, the state’s largest
hospital.

Courts will allow a s X-
emptions f i
as long as the state actively supervises any
anticompetitive ventures. Wisconsin's re-
Torm, for instance, sets up a screening
process through which hospitals and other

health-care facilities can petition state

Please Turn to Page BS, Columnn 5
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Continued From Page Bl
officials for authorization to share person-
nel, patients or services. The officials are
to issue their approval if they decide the
benefits of a proposed venture substan-
tially outweigh the disadvantages of any
reduction in competition. Authorization
can be revoked later if the officials moni-
toring the venture change their minds.

The first state to change the rules on
“hospital cooperation was Maine, which
enacted its law last year. Almost immedi-
ately, hospitals all over the state leaptinto
negotiations, In  September, Northern
Cumberiand Memorial Hospital, a 40-bed
hospital in Bridgton that hadn’t been able
to recruit a pediatrician, formed a joint
venture with a 50-bed hospital 20 miles
away. The venture established a pediatric
practice to serve all of western Maine.
Meanwhile, 10 Maine hospitals are consid-
ering collectively expanding their mental-
health services. And three Portland facili-
ties have discussed creating a joint labora-
tory.

By relaxing antitrust scrutiny and pro-
moting cooperation, the five states have
challenged a tenet of faith in current
efforts to control health costs: the idea that
more-intense competition will reduce
prices. The states’ actions also could col-
lide with proposals by President Clinton’s
health-care task force, which is expected to

to the medical market.

But many supporters of the antitrust
reforms contend that competition is part of
the problem, and not the solution. Compe-
tition, they argue, has led to a kind of
medical arms race in which even small
hospitals try to offer patients all the latest
technology. The hospitals then have to
raise prices to cover the high costs of the
technology. ‘‘Competition has had a long
time to work,” says Mr. McDowell. ‘“The
more we've competed, the more we've
driven up the costs.”

Even if more states pass antitrust ex-
emptions, hospitals in many areas may
choose not to cooperate with one another.
Most of the states that already have passed
reforms have an abundance of small
rural hospitals struggling to stay afloat. In
big cities teeming with prospective pa-
tients, large hospitals could find the need
for collaboration less urgent.

recommend introducing new competition

=

[
Big-city hospitals often are

New Rules Are Allowing Hospitals

To Engagein Some Joint Ventures

e
“committed
to a kamikaze survival instinct,” says Mr.
McDowell. “If I have a long-range strate-
gic plan that says I'm going to steal your
market share, it's very hard for me to sit
dowry and talk with you about coopera-
mmSume supporters of hospital,.anntrust
exemptions believe that encouraging more
cooperation in health care actually v_v‘xll
promote competition in the long run. It
isn't a question of competition not work—
ing,” says Thomas Campbell, an antitrust
specialist at law firm Gardner, Carton &
Douglas in Chicago. “It's a Q}xesnon_ of
whose brand of competition weTe taiking
about.” Mr. Campbell contends that joint
ventures and mergers make hospitals
more efficient and therefore better able to
compete for patients by offering cheaper

carg‘ederal officials responsible for anti-
trust enforcement remain wary of hospi-
tals’ intentions and warn that some facili-
ties, if unwatched, may collaborate In
ways that harm consumers. They glso
insist that broad antitrust exemptions
aren't necessary because the government
has challenged only five of the more than
200 hospital mergers that took place pe-
tween 1987 and 1991. “Government action
has been very precise,” says Ma'Ey L_ou
Steptoe, acting director of the rede@l
Trade Commission's Bureau of Competl-
tion. “It’s been a scalpel and not a plud-
geon, and yet the talk out there is as if we
are running out there ulrith a blug,geon and
ine every hospital merger.-

Stol;i})ut gantitrrgst lawyers and hospital ex-

s five prose-

e
i e been Vigorous gh to
cutions hav vigoroys enou
ighten many hospitals from talking apout
e ~ “It's a little disin-

cooperativ tur:

genuous to say we've only gotten away
with robbing five banks,” says Mr. Camp-
pell. Once word gets out, he says,

3 *1*.

“everyone locks their windows.”
. .- a0 . v °
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Antitrust

Colo., Texas laws offer relief

Colorado and Texas are the latest two
states to pass laws extending antitrust re-
lief to hospitals that engage in collabora-
tive ventures.

With last month’s passage of the laws, at
least seven states now offer hospitals simi-
lar antitrust protection. The others are
Maine, Minnesota, Ohio, Washington and
Wisconsin. Similar bills are pending in a
number of other states.

The hospital industry, led by the Amen-
can Hospital Association, has argued that
antitrust laws and enforcement policies
have barred and inhibited beneficial collab-
orative arrangements among hospitals.
However, recent business activity and
statements by AHA executives indicate
that collaborative ventures among hospi-
tals and between hospitals and other pro-
viders are flourishing despite the antitrust
laws and enforcement policies (Oct. 12,
1992, p. 26).

Regardless, the industry has been lobby-
ing for antitrust relief at both the federal
and state levels. While some skepticism re-
mains among federal officials, state law-
makers appear sympathetic to hospitals’
cause and are passing hospital antitrust
protection measures.

In Colorado, the Hospital Efficiency and
Cooperation Act took effect on July 1. The
state House of Representatives passed the
bill on May 11 by a 58-4 vote; the state Sen-
ate passed the bill on April 15 by a 283
vote. Colorado Gov. Roy Romer signed the
bill into law on June 8. ‘

The new law, written by and introduced
on behalf of the Colorado Hospital Associa-
tion, creates an 11-member “healthcare
agreements board” to review applications
from any of Colorado’s 76 hospitals seeking
collaborative arrangements.

The board can approve applications from
hospitals whose ventures are deemed to
provide certain benefits, such as improving

access or quality, reducing costs or increas-
ing efficiency. Approved ventures would be
exempt from state antitrust laws. The
board also will review annual reports from
hospitals and can terminate agreements

HHS Secretary Donna Shalala signed
off on the long-awaited second set of
Medicare “safe harbor” regulations
last week, forwarding them to the
White House Office of Management
and Budget for a final review, said a
spokeswoman for HHS inspector gen-
eral’soffice.

In January, the Clinton administra-

20

“Zafe harbors’ volume 2

that aren’t meeting their promised goals.

The law achieves a number of objec-
tives aside from offering hospitals legal
safety, said Larry Wall, president of the
Colorado Hospital Association.

The objectives include sending a mes-
sage to hospitals that they should con-
sider collabora-
tion rather than
competition, said
Mr. Wall, who
added, “This pre-
cludes hospitals
from using anti-
trust as a reason
not to work to-
gether.”

The new law,
however, doesn’t
specifically men-
tion mergers or acquisitions as types of
protected activity. Mergers and acquisi-
tions were included in the CHA’s origi-
nal bill but were dropped during the leg-
islative negotiations.

«We would have liked to keep mergers
in, but we're comfortable with the
change because many Mergers would
need to be reviewed by the Justice De-
partment anyway,” Mr. Wall said.

Meanwhile, Texas Gov. Ann Richards
signed legislation on June 12 that tries
to insulate hospitals from federal anti-
trust law by creating a way to certify
that the benefits of collaboration out-
weighany anti-competitive risks.

The measure passed the state Senate on
May 26 by a voice vote; it passed the state
House on May 28, also by a voice vote. The
new law will take effect on Sept. 1.

Under the law, any of Texas' 511 hos-
pitals can apply for 2 “certificate of pub-
lic advantage” from the state health de-
partment. To obtain a certificate, hospi-
tals will have to demonstrate by “clear
and convincing evidence” that their pro-
posed ventures do such things as im-
prove access and quality, improve hospi-
tals’ cost efficiency and avoid duplica-
tion of hospital resources.

Mr. Wall

tion withdrew the regulations days be-
fore their expected publication along
with all non-emergency federal regula-
tions (Feb. 1,p. 10).

The regulations are expected to insu-
late certain hospital physician recruit-
ment activities from the anti-kickback
provisions of the Medicare and Medicaid
fraud and abuse statutes.

3
4

“Like Colorado’s law, the new Texa
statute doesn't apply to hospital mere
ersoracquisitions.

% The state attorney general’s office wi
conduct a simultaneous review of tb
ventures to determine whether tt
anti-competitive risks of the deals ou
weigh the community benefits. The a
torney general can advise the health d
partment against granting certificat
or, if certificates are granted,cansuet.
hospitals anyway.

. The law is intended to insulate hos?
tals from federal antitrust scrutiny v
der the legal doctrine of “state actioni:
munity.” Under the doctrine, activit:
mandated by the state and actively ¢
pervised by the state are immune fr'
federal antitrustlaws.

Under the Texas law, the health
partment and attorney generalhave’
authority to terminate a hospital’s ¢
tificate of public advantage if a vent'
isn’tliving up toits promises.

The Texas Hospital Association hel
draft and lobbied for the legislat:
—David Burda

lowa hospitals submi’
additional merger dat

Attorneys for two merging Towaho
tals are scheduled to meet with Jus
Department antitrust investiga
this week to discuss the competitiv
fects of the hospitals’ consolidation

The July 9 meeting in Washin
follows the completion last week o
cubmission of additional financial
utilization documents to the Ju
Department by the two Des Mc
hospitals, 710-bed Iowa Methc
Medical Center and 319-bed lowe
theran Hospital.

The hospitals announced °
merger in February and filed th
quired pre-merger notification «
ments with the government inAp:
May, the Justice Department iss
«sacond request” for information

%he two hospitals regarding

transaction. )
A second request for informatior

" cally signals that a proposed mer

acquisition is undergoing a thorou
amination for anti-competitive effe

Spokesmen for the hospitals,*
mergerwillgivethem controloft
the nearly 2,000 staffed hospita
in Des Moines, have expressed
dence the government will giv
hospitalsantitrust clearance
24,p.13).
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Donald A. Wilson

President
Date: March 15, 1994
To: Senate Public Health & Welfare Committee
From: Kansas Hospital Association
Re: " Health Care Provider Cooperation Legislation; HB 2709

The Kansas Hospital Association appreciates the opportunity to comment
regarding the provisions of HB 2709. We support such legislation because it could be
beneficial in promoting more collaboration among health care providers in our state.

At the heart of this discussion are the antitrust laws and their effect on
collaborative efforts among health care providers. The Sherman Act (15US.C.§ 1), a
federal law, prohibits joint action that unreasonably restrains trade. The Act also
prohibits monopolization and attempted monopolization. Another federal law, the
Clayton Act (15 U.S.C. § 13), prohibits, among other things, mergers or joint ventures
that may lessen competition or create monopolies. These laws are enforced by the
Federal Trade Commission and the Department of Justice. In addition, state attorneys
general have standing to enforce the federal antitrust laws under the Clayton Act.

Most advocates of some type of health care reform agree on at least one point:
increased cooperation among health care providers is vital for improving cost
efficiency and patient access. Despite this agreement, health care providers are
receiving mixed messages from the federal government. The Department of Health
and Human Services (HHS) encourages providers to increase efficiency, avoid
duplication, and reduce costs--goals that can be achieved through greater provider
collaboration. At the same time, the Department of Justice (DOJ) and Federal Trade
Commission (FTC) indicate that activities designed to achieve these goals may be at
risk under the federal antitrust laws. Many arrangements which common sense
indicates are appropriate from a health care perspective may be prohibited by the
antitrust laws.

The antitrust laws were not intended to prevent, or even inhibit, vital health care ‘
services from being provided to a community. Yet, the laws create obstacles to J

_Frote PHEL
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House Public Health & Welfare Committee
February 16, 1994
Fage 2

collaborative efforts. Intended to prevent anticompetitive behavior, the antitrust laws
scrutinize joint conduct more closely than unilateral conduct. Therefore, activities
health care providers could legitimately engage in independently may be subject to
antitrust scrutiny if engaged in with others.

Some examples of beneficial arrangements help illustrate the barriers faced.
Under current law, hospitals cannot agree to allocate services among themselves based
on location or the type of services provided, even if the allocation is recognized as
beneficial by consumers--including the business community, one of the largest
purchasers of health care. Thus, two hospitals cannot agree that one will purchase an
MRI and the other will purchase a lithotripter, instead of each purchasing both pieces
of equipment. Such an agreement would be considered “market division,” a violation
of the antitrust laws.

Other examples of arrangements that risk antitrust liability include agreements to
create health care “centers of excellence” and joint ventures to provide high technology
services, even where such arrangements enhance the quality of care and eliminate the
unnecessary duplication of services.

Even where the antitrust laws may not pose an actual threat, other factors create
a “chilling effect” on health care providers’ efforts to work together. Inadequate
guidance from the federal government, the potential for treble damages and/or criminal
prosecution, and the time and expense associated with challenges by enforcement
agencies combine to inhibit hospital initiatives. In order to successfully cooperate and
conserve costly resources, health care providers need to discuss and assess the needs of
their communities. Yet, even these discussions may implicate the antitrust laws. A
Hospitals magazine poll indicated that almost half of surveyed hospital CEOs agreed
that antitrust concerns have slowed down or inhibited hospitals’ collaborative efforts.

Given the lack of any clear direction on the federal level thus far, some states
have passed laws to encourage collaboration on the part of health care providers.
These laws are based on the doctrine of “state action immunity™, a legal concept that
exempts certain activities from federal antitrust prosecution if the state actively
promotes and oversees them. To qualify for this state action immunity, the actions in
question must be (1) pursuant to a “clearly articulated and affirmatively expressed state
policy”, and (2) “actively supervised” by the state.

These state laws, beginning with one adopted by the Maine legislature, typically
provide that, pursuant to a clear legislative policy, hospitals and other health care



House Public Health & Welfare Committee
Februery 16, 1994
Fage 3

providers can apply for a “certificate of public advantage” from the state. If the
application is approved, the state agency certifies that the benefits of the collaborative
agreement outweigh the disadvantages. The state then continues to oversee the
arrangement. In this way, both parts of the legal test are met.

Clearly, the ultimate solution to this problem lies at the federal level. There is
now increasing evidence that federal policymakers intend to deal with antitrust issues.
For example, the Department of Justice (DOJ) and the FTC have recently issued
clarifying guidelines applicable to questionable health care activity. President Clinton’s
proposal contains some antitrust exemptions, and Senator Hatch has introduced
legislation creating safe harbors for cooperative activities of providers. If appropriate
federal policies can be developed, it would render legislation such as HB 2709
unnecessary.

TLB2//SPHWCHB2.709/pc031194
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KANSAS MEDICAL SOCIETY

623 SW 10th Ave. « Topeka, Kansas 66612 « (913) 235.2383
WATS 800-332-0136 FAX 913-233-5114

March 15, 1994

To: Senate Public Health and Welfare Committee . |

ia -

L

From: Chip Wheelen, KMS Director of Public Affairs vu/§>

Subject: House Bill 2709; ~
Cooperative Agreements Among Health Care Providers

The Kansas Medical Society supports the intent of HB2709 because it
recognizes the need to allow health care providers to collaborate
in an effort to provide cost-effective health care services. We
would prefer, if possible, amendments to federal laws which would
allow such collaboration but, short of that, we support the
provisions of HB2709.

The current provisions of federal anti-trust laws are based on the
premise that monopolistic or other anti-competitive activity is not
in the Dbest interests of the public. These laws assume that
competition in the marketplace will provide consumer access to the
lowest priced products and services, and that supply will meet or
exceed demand. While this may be true under normal economic
circumstances, there are occasions when the health care market does
not reflect theoretical economic models. In some situations,
cooperation may be more efficient than competition.

For physicians, relief from the constraints of federal anti-trust
laws would allow meaningful discussions with insurance plans
regarding credentialing issues, policies affecting care of
patients, utilization review procedures, and payment issues. Under
current proscriptions, we are reminded frequently by our attorneys
to avoid discussions that might imply a collective effort to affect
the health care marketplace.

We continue to lobby Congress through the American Medical
Association for anti-trust relief. In the meantime, we respectfully
request your favorable recommendation for passage of HB2709.

Thank you for considering our position on this matter.
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March 15, 1994

To: n Chairperson Praeger and Members, Senate Public Health Committee

From:™, Harold Riehm, Executive Director, Kansas Association of Osteopathic Medicine
-

Thank you for this opportunity to testify on H.B. 2709. We appear today in qualified support

of this Bill.

There are trends underway in health care delivery that are positive, both for cost and availability
of health care. Some of these will be facilitated by the ability of health care providers to enter
into cooperative agreements that work to the advantage of both providers and consumers. To
that extent, we support both the encouragement of "cooperative agreements” found in H.B.
2709, and also the detailed provisions for government oversight of such agreements.

In recent years, there have developed in Kansas and other states, a pattern of "arrangements"
among providers, that offer opportunities for streamlined delivery, but also for abuse through
size and arrangement. One of the most evident of these is the practice of hospitals to buy
physicians’ practices and weave them into a loose network of providers.

As a distinct minority physician group in Kansas, osteopathic physicians are always concerned
about agreements among providers that may lead to the exclusion of certain providers in patterns
of health care delivery and, ultimately, in the loss of physician choice by patients. We are, thus,
concerned about some changes now occurring in Kansas, and about others that might occur
should cooperative agreements, in the name of "health care reform", be initiated that are
essentially anti-competitive in nature.

The many procedural safeguards that appear in this Bill, enhanced somewhat by amendments on
the House side, appear to offer a means for the State, specifically the Department of Health and
Environment, and an oversight committee, to observe and evaluate cooperative agreements
among health care providers that might be proposed. We assume that high on the State’s list
of required characteristics of such agreements, would be efforts to protect and maintain a
competitive environment that encourages provider access as well as protect patient choice of
physician.

With these safeguards in the Bill, we support passage of 2709.

W P %/}
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State of Kansas
Joan Finney, Governor

Department of Health and Environment
Robert C. Harder, Secretary

Testimony presented to
Senate Public Health and Welfare Committee
by
The Kansas Department of Health and Environment
House Bill 2740

The intent of HB2740 is to avoid duplication of state and federal
regulatory requirements for some medical laboratories in Kansas.

At the present time, there are more than one thousand eight hundred
clinical laboratories located in Kansas hospitals, clinics, commercial
centers, and physician offices. Together, these laboratories receive
several million patient specimens each year. The analytical test results
reported by these laboratories represent an essential component of good
health care delivery and disease surveillance in our state.

It is especially important that each clinical laboratory maintain uniform
acceptable standards of operating proficiency and technical gquality in
order to assure that accurate test results are always produced. Kansas
clinical 1laboratories are now evaluated against federal regulatory
requirements outlined in the Clinical Laboratory Improvement Amendments of
1988 (CLIA'88 or 42 CFR Part 493). However, prior to the implementation
of CLIA'88 in September of 1992, state requirements were established for
some laboratory tests under KSA 65-1,107 and 1,108. Assuming that federal
regulation of clinical laboratories will remain intact through the
restructure associated with health care reform, Kansas requirements for
laboratories performing HIV tests and syphilis serology tests can be
eliminated as proposed in this bill. However, non-forensic urine screens
for drugs of abuse are not currently included in federal regulatory
requirements and thus should be retained under state legislation. These

. tests continue to be widely used for many applications which can include

A\\the employment and insurability of Kansas citizens. It is for these
' reasons that State regulatory oversight should be retained to assure the
accuracy of urine drug screens.

The Kansas Department of Health and Environment supports the revisions
proposed in HB2740. '

Testimony presented by: Dr. Robert C. Harder D % (//
anch 15, Ll P 4
March 15, 1994 <
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STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR, KANSAS JUDICIAL CENTER, TOPEKA 66612-1597

ROBERT T. STEPHAN MAIN PHONE: (913) 296-2215

ATTORNEY GENERAL CONSUMER PROTECTION: 296-3751
TELECOPIER: 296-6296

TO: /Senator Sandy Praeger, chair
Senate Public Health and Welfare Committee
Senator Audrey Langworthy
Senate Public Health and Welfare Committee
Emalene Correll, Research Associate

FROM: Mary Jane Stattelman, Assistant Attorney General
Phyllis Fast, Architect

DATE: March 14, 1994

RE: HB 3028

In regards to the questions raised on 4-14-94, regarding HB
3028 please be advised as follows:

1. The word "facility” is defined for both Title II
entities (see page 35717) and Title III entities (see page
35594). Please note that both sections use the same language
when defining what constitutes a facility.

2. Title III gives a laundry list of various entities
that are deemed to be a place of public accommodation. (see page
35594) Please note that while the categories are an exhaustive
list the examples within those lists are not an exhaustive list.

3. Page 3, section 6, line 43 should read " the standards
established pursuant to this act.”

4. The language on pages 8 and 9, section 12 regarding
K.S.A. 79-32,175(a) should remain as is because the changes
being proposed are so that the Kansas law reflects the ADA
terminology. The purpose of these three statutes (K.S.A.
79-32,175 through 79-32,177) has been to give tax credits to
Kansas citizens who alter equipment/work stations for specific
individuals with disabilities (Title I, Employment) or who alter
facilities for the general population for the individuals with
disabilities (Title III, Public Accommodations and Commercial
Facilities). Title II entities, state and local ii:;;zpent

services do not receive tax credits. 4%222%52//éﬁz?%ﬁ4§/
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Page 2

As per your request, we have also enclosed a copy of the federal
tax credit provisions. My apologies for not bringing the
federal law along to the hearing so that this matter could have
been accurately dealt with at that time. If you should have any
other questions or comments please feel free to contact our
office. Thank you for your assistance and interest in this

matter.
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from physical impairments, or other
sexual behavior disorders;

(ii) Compulsive gambling,
kleptomania, or pyromania; or

(iii) Psychoactive substance use
disorders resulting from current illegal
use of drugs,

Drug means a controlled substance, as
defined in schedules I through V of
section 202 of the Controlled Substances

__Act (21 US.C. 812),

Facility means all or any portion of
buildings, structures, sites, complexes,
equipment, rolling stock or other
coaveyances, roads, walks,
passageways, parking lots, or other real
or personal property, including the site
where the building, property, structure,
or equipment is located.

Illegal use of drugs means the use of
one or more drugs, the possession or
distribution of which is unlawful under
the Controlled Substances Act (21 U.8.C.
812). The term “illegal use of drugs”
does not include the use of a drug taken
under supervision by a licensed health
care professional, or other uses
authorized by the Controlled Substances
Act or other provisions of Federal law.

Individual with a disability means a
person who has a disability. The term
“individual with a disability” does not
include an individual who is currently
engaging in the illegal use of drugs,
when the private entity acts on the basis
of such use.

Place of public accommodation means
a facility, operated by a private entity,
whose operations affect commerce and
fall within at least one of the following
categorieg-—

(1) An inn, hotel, motel, or other place
of lodging, except for an establishment
located within a building that contains
not more than five rooms for rent or hire
and that is actually occupied by the
proprietor of the establishment as the
residence of the proprietor:

(2] A restaurant, bar, or other
establishment serving food or drink;

{3) A motion picture house, theater,
concert hall, stadium, or other place of
exhibition or entertainment;

(4) Ap auditorium, convention center,
lecture L.ail, or other place of public
gathering;

(5) A bakery, grocery store, clothing
store, hardware store, shopping center,
or other sales or rental establishment;

(6} A laundromat, dry-cleaner, bank,
barber shop, beauty shop, travel service,
shoe repair service, funeral parlor, gas
station, office of an accountant or
lawyer, pharmacy, insurance office,
professional office of a health care
provider, hospital, or other service
establishment;

(7) A terminal, depot, or other station
used for specified public transportation;

(8) A museum, library, gallery, or
other place of public display or
collection;

(9) A park, zoo, amusement park, or
other place of recreation;

(10} A nursery, elementary, secondary,
undergraduate, or postgraduate private
school, or other place of education;

(11) A day care center, senior citizen
center, homeless shelter; food bank,
adoption agency, or other social service
center establishment; and

(12} A gymnasium, health spa,
bowling alley, golf course, or other place
of exercise or recreation.

Private club means a private club or
establishment exempted from coverage
under title II of the Civil Rights Act of
1964 (42 U.S.C. 2000a(e)).

Private entity means a person or
entity other than a public entity.

Public accommodation means a
private entity that owns, leages {or
leases to), or operates a place of public
accommodation.

Public entity means—

(1) Any State or local government;

(2) Any department, agency, special
purpose district, or other instrumentality
of a State or States or local government;
and

(3) The National Raiiroad Passenger
Corporation, and any commuter
authority (as defined in section 103(8) of
the Rail Passenger Service Act). (45
U.S.C. 541)

Qualified interpreter means an
interpreter who is able to interpret
effectively, accurately and impartially
both receptively and expressively, using
any necessary specialized vocabulary.

Readily achievable means easily
accomplishable and able to be carried
out without much difficulty or expense.
In determining whether an action ig
readily achievable factors to be
considered include—

(1) The nature and cost of the action
needed under this part;

(2) The overall financial resources of
the site or sites involved in the action;
the number of persons employed at the
site; the effect on expenses and
resources; legitimate safety
requirements that are necessary for safe
operation, including crime prevention
measures; or the impact otherwise of the
action upon the operation of the site;

(3) The geographic separateness, snd
the administrative or fiscal relationship
of the site or sites in question to any
parent corporation or entity;

(4) If applicable, the overall financial
resources of any parent corporation or
entity; the overall size of the parent
corporation or entity with respect to the
number of its employees; the number,
type, and location of its facilities; and

(5) If applicable, the type of operation
or operations of any parent corporation
or entity, including the composition,
structure, and functions of the workforce
of the parent corporation or entity.

Religious entity means a religious
organization, including a place of
worship.

Service animal means any guide dog,
signal dog, or other animal individually
trained to do work or perform tasks for
the benefit of an individual with a
disability, including, but not limited to,
guiding individuals with impaired
vision, alerting individuals with
impaired hearing to intruders or sounds,
providing minimal protection or rescue
work, pulling a wheelchair, or fetching
dropped items.

Specified public transportation means
transportation by bus, rail, or any other
conveyance (other than by aircraft) that
provides the general public with general
or special service (including charter
service) on a regular and continuing
basis.

State means each of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands, the
Trust Territory of the Pacific Islands,
and the Commonwealth of the Northern
Mariana Islands.

Undue burden means significant
difficulty or expense. In determining
whether an action would result in an
undue burden, factors to be considered
include—

(1) The nature and cost of the action
needed under this part;

(2) The overall financial resources of
the site or sites involved in the action;
the number of persons employed at the
site; the effect on expenses and
resources; legitimate safety
requirements that are necessary for safe
operation, including crime prevention
measures; or the impact otherwise of the
action upon the operation of the site;

(3) The geographic separateness, and
the administrative or fiscal relationship
of the site or sites in question to any
parent corporation or entity;

(4) If applicable, the overall financial
resources of any parent corporation or
entity; the overall size of the parent
corporation or entity with respect to the
number of its employees; the number,
type, and location of its facilities: and

(5) If applicable, the type of operation
or operations of any parent corporation
or entity, including the composition,
structure, and functions of the workforce
of the parent corporation or entity.
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Stat. 327, 42 U.S.C. 12101-12213 and 47
U.S.C. 225 and 811).

Assistant A means the
"Assistant Attorney General, Civil Rights
Division, United States Department of
Justice.

Auxiliary aids and services
includeg—

" (1) Qualified interpreters, notetakers,
transcription services, written materials,
telephone handset amplifiers, assistive
listening devices, assistive listening
systems, telephones compatible with
hearing aids, closed caption decoders,
open and closed captioning,
telecommunications devices for deaf
persons (TDD’s), videotext displays, or
other effective methods of m

aurally delivered materials available to
individuals with hearing impairments;

(2) Qualified readers, taped texts,
audio recordings, Brailled materials,
large print materials, or other effective
methods of making visually delivered
materials available to individuals with
visual impairments:

(3) Acquisition or modification of
equipment or devices; and

{4) Other similar services and actions.

Complete complaint means a written-
statement that contains the
complainant's name and address and
describes the public entity’s alleged
discriminatory action in sufficient detail
to inform the agency of the nature and .
date of the alleged violation of thig part.
It shall be signed by the complainant or
by someone authorized to do so on his
or her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination,

Current ille. 2 of drugs means
illegal use of drugs that occurred
recently enough to justify a reasonable
belief that a person's drug use is current
or that continuing use is a real and
ongoing problem.

Designated agency means the Federal
agency designated under subpart G of
this part to oversee compliance .
activities under this part for particular
components of State and loca]
governments,

Disability means, with respect to an.
individual, a physical or mental
impairment that substantially limits one
or more of the major life activities of
such individual; a record of such an
impairment; or being regarded as having
such an impairment,

(1)(i) The phrase pAysical or mentn)

JImpairment means—
(A) Any physiological disorder or

condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems:
Neurological, musculoskeletal, special
sense organs, respiratory (Including

speech organs), cardiovascular,
reproductive, digestive, genitourinary,
hemic and lymphatic, skin, and
endocrine; ’

(B) Any mental or psychological
disorder such as mental retardation,
organic brain syndrome, emotional or
mental illness, and specific learning
disabilities. ’

(ii) The phrase physical or mental
impairment includes, but is not limited
to, such contagious and noncontagious
diseases and conditions as orthopedic,
visual, speech and hearing Impairments,
cerebral palsy, epilepsy, muscular
dystrophy, multiple sclerosis, cancer,
heart disease, diabetes, mental
retardation, emotional illness, specific

‘learning disabilities, HIV digeage -
(whether symptomatic or
asymptomatic), tuberculosis; drug
addiction, and alcoholism.

(iii) The phrase pAvsical or mentg]

Impairment does not include
Tﬁmty or bisexuality.

(2) The phrage major life activities
means functions such as caring for one’s
-gelf, performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working.

(3} The phrase Ags cor a
impairment means has a hi tory of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities. .

(4) The phrase /s regarded as having
an means—

(i) Has a physical or mental
impairment that does not substantially
limit major life activities but that is
treated by a public entity as constituting
such a limitation;

(ii) Has a physical or mental
impairment that substantially limits
major life activities only as a result of
the attitudes of others toward such
impairment; or

(iii) Has none of the impairments
defined in paragraph (1) of this
definition but is treated by a public
entity as having such an impairment.

(5) The term disability does not
include—

(i) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders:

(ii) Compulsive gambling,
kleptomania, or pyromania; or

{iii) Psychoactive substanca use
disorders resulting from current illegal
use of drugs.

Drug means a controlled substance, as
defined in schedules I through V of
section 202 of the Controiled Substances
Act (21 US.C. 812).

Facility means all or any portion of
buildings, structures, sites, complexes,
equipment, rolling stock or other
conveyances, roads, walks,
passageways, parking lots, or other real
or personal property, including the sita

where the building, property, structure,
or equipment ig located.
Historic preservation 'S means

programs conducted by a public entity
that have preservation of historic
properties as a primary purpose.

Historic Properties means those
properties that are listed or eligible for
listing in the National Register of
Historic Places or properties designated
as historic under State or local law.

Mlegal use of s means the use of
one or more drugs, the possession or
distribution of which is unlawful under
the Controlled Substances Act (21 U.S.C.
812). The term illegal use of drugs does
not include the use of a drug taken
under supervision by a licensed health
care professional, or other uses
authorized by the Controlled Substances
Act or other provisions of Federal law.

Individual with a disability means a
person who Bas a disabil; ity. The term
individual with a disability does not
include an individuaa;[] who i;' currently
engaging in the use of drugs,
wni?em publicﬂifgity acts on the basis
of such use.

Public-entity meang—
(1) Any State or local government;
(2) Any department, agency, special

purpose district, or other instrumentality
of a State or States or local government;
and

{3) The National Railroad Passenger
Corporation, and any commuter
authority (as defined in section 103(8) of
the Rail Passenger Service Act).

Qualified individyal with a disability_
means an individual with a disability

who, with or without reasonable
modifications to rules, policies, or
practices, the removal of architectural,
communication, or transportation
barriers, or the provision of auxiliary
aids and services, meets the essential
eligibility requirements for the receipt of
services or the participation in programs
or activities provided by a public entity.

Qualified interpreter means an
interpreter who is able to interpret
effectively, accurately, and impartially
both receptively and expressively, using
any necessary specialized vocabulary.

7 4 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended.

State means each of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands, the

G-



1V, Incentives and Resources

Disabled Access Credit

Eligible small businesses will be able to take a Federal tax credit of up to $5000 for certain expenditures made to bring
their business into compliance with the Americans With Disabilities Act.

The rax credit is for small businesses which have gross receipts of less than $1 million a year for the preceding tex year,
or have fewer than 30 full-time employees (those who work 30 hours a week for 20 or more weeks a year). The credit is
for 50% of expenditures in excess of $250 and up o0 $10,250. Therefore the maximum credic in any one year is $5,000.
The credit cannot be more than your tax liability for the year. Eligible expenses are those that enable a business to com-
ply with applicable requirements of the Americans With Disabilities Act of 1990. Following is a list of eligible expenses:

* removing architectural, communication, physical, or transportation barriers which prevent a business from being
accessible or usable by individuals with disabilities.

* providing qualified interpreters or other effective means of making aurally delivered material available to persons with
hearing impairments. ' :

* providing qualified readers, taped texts, and other effective methods of making visually delivered marerials available to
individuals with visual impairments.

* acquiring or modifying equipment or devices for individuals with disabilities.

* providing other similar services, modifications, materials or equipment. ,

This rax credit does not apply to new construction and eligible expenditures must meer standards set by the Secretary of

the Treasury in consultation with the Architectural, Transportation and Barriers Compliance Board. To take advanrage

of the Disabled Access Credir, file form 8828, Disabled Access Credit. For more information, see the instructions for

IRS Form 8826.

Federal Tax Deduction for Removal of Barriers

Businesses may choose to deduct expenses for making a facility or public transportation vehicle owned or leased for use
in their trade or business, more accessible to and usable by those who are handicapped or elderly. The deduction is limit-

ed o $15,000.
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chis purpose, a facility is defined as all or any part of a building, structure, equipment road, walk, parking lot, or
similar property. A public transportation vehicle is defined as a vehicle, such as a bus or railroad car, that provides trans-
portation service to the public (including service for customers, if the business is not in the business of providing trans-
portation services). Expenses thar are incurred in building of completely renovaring 4 facility or public transportation
vehicle or in normally replacing depreciable properry may not be deducted. In order for eligible expenses to be deducred,
they must meer qualification standards as outlined in Internal Revenue Service Publication #907.

To deduct expenses for the removal of architectural and transportation barriers, the business must claim the deduction
on its income tax return for the rax year in which the expenses were paid or incurred, and the deduction must be identi-
fied as a separate item. A partnership also may deduct these expenses on its partnership return for the firse year for
which the choice applies. For the choice to be valid, they must file the return for the tax year for which the choice is to
apply and nor later than the due dare (including extensions) of the rerurn. This choice applies to all such expenses, up to
the limit, that were paid or incurred during the tax year. The choice is irrevocable afrer the due date of the return. A
business must mainrain adequate records to support the deduction.

Federal Jobs Credit

The jobs credit provides an incentive for business to hire persons from targered groups that have a particularly high
unemployment rate or other special employment needs. Employers can choose to take a jobs tax credit. The jobs credit
is for qualified wages paid to members of targeted groups who work for the business.

A person is a member of a targeted group if the person meets the requirements of any of the following groups:

Vocational Rehabilitation Referral

Economically Disadvantaged Youth

Economically Disadvantaged Vietnam-Era Veterans
Supplemental Security Income (SSI) Recipients

General Assistance Recipients

Youths Participating in a Cooperative Education Program
Economically Disadvantaged Ex-Convicts

Eligible Work Incentive Employees

Qualified Summer Youth Employees

WRNAWN A BN

In order for a business to claim a jobs credit on wages paid to an employee, that employee must be certified as 2 member
of a targeted group by the designated local agency. Designated agencies are local offices of the state employment security
agency (Jobs Service). In the case of 2 student participating in a cooperative education program, the student is certified
by the school administering the program. '

The'Jobs Credit must be claimed on IRS Form 5884, Jobs Credit. For more information on this credit see IRS instruc-
tions for Form 5884. :
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