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MINUTES OF THE HOUSE COMMITTEE ON BUSINESS, COMMERCE & LABOR.
The meeting was called to order by Chairman Al Lane at 9:06 a.m. on January 18, 1995 in Room 526-S of the

Capitol.

All members were present except: Garry Boston - excused

Committee staff present: Jerry Donaldson, Legislative Research Department
Jim Wilson, Revisor of Statutes
Bev Adams, Committee Secretary

Conferees appearing before the committee: Jerry Donaldson, Legislation Research Department
Jim Wilson, Revisor of Statutes
Wayne Franklin, Secretary, Dept. of Human Resources
Gerald Schoeider, XS Dept. of Human Resources
Duane Guy, KS Dept. of Human Resources
Pat Pritchard, KS Dept. of Human Resources
Armand Corpolongo, KS Dept. of Human Resources
George Gomez, KS Dept. of Human Resources
Linda Tierce, KS Dept. of Human Resources
Paul Bicknell, KS Dept. of Human Resources

Chairman Lane called the meeting to order at 9:06 am. The minutes of January 12. 1995 were distributed
and approved.

Chairman Lane introduced Representatives Ballard and Henderson., who were excused from the last meeting.
They each shared a little about their background.

Due to the Supreme Court ruling handed down on Friday, that struck down a portion of the 1993 Kansas
Workers Compensation Act, the committee was briefed by Jerry Donaldson, from material supplied by
Revisor Bob Nugent, about the decision. The Court found that the procedure by which members of the
Workers Compensation Board are appointed amounted to an impermissible delegation of legislative authority
to a private organization. (see attachment 1)

Chairman Lane shared what had transpired since Friday, when he learned about the decision. On Friday,
Chairman Lane and Senator Salisbury, Chairperson of the Senate Commerce Committee, asked Bob Nugent
to draft a bill that would remedy the problem. Sen. Salisbury talked with Senate and House leadership, and
arranged to have the bill introduced into the Senate today, January 18, 1995. The bill would bypass the
Senate Commerce committee and go directly to the floor of the Senate, maybe as early as tomorrow. We
could expect it in the House on Monday or Tuesday and on the Governor’s desk later the same week.

Jim Wilson, the Revisor who originally did the work on the Workers Comp bill, told in more detail what the
pew bill draft contains. The bill would change the process of choosing board members, allowing the
Secretary to accept or reject, one af a time, an unlimited amount of nominees. It would also allow members
who are already on the Board to remain and serve out their terms. He answered questions from several
commiitee members.

Committee members will be furnished a copy of the bill draft later today.
Chairman Lane introduced Wayne Franklin, newly appointed Secretary of the Dept. of Human Resources. He
introduced several members from his agency who gave short presentations of their departments. They
furnished a packet of information to share with the commitiee members.
Gerald Schueider, Budget Director and Chief Financial Officer of KDHR, explained the agency budget. He
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referred to charts which showed the FY 96 sources of funds for the KDHR, the KDHR State Operations
Buodget for FY "96 and the KDHR General Revenue funded programs for FY’96. He also shared information
about other sections of KDHR and their purposes (see Attachment 2).

Duane Guy, Program Manager, area of Industrial Safety and Health, KDHR, gave us an overview of his
section. Among other services, they provide to the private sector a free consultation program providing
assistance in interpreting the requirements of the Federal Occupational Safety and Health Administration and in

identifying, eliminating and/or controlling safety and health hazards.

Next on the agenda was Pat Pritchard, Director of Job Service, who is responsible for the day to day direction
and supervision of all 32 Job Service offices throughout our state. Job Service activities include placing job-
ready applicants into jobs and assisting employers in finding suitable employees to fill job openings. Job
seckers can access information on current job openings through staff or the Automation Labor Exchange

System (AL EX). It is hoped that the system will soon be available to parts of the state without Job Service
offices through agreements that are currently being negotiated with public libraries. Job Service also
administer programs for hiring, counseling, and training veterans. Other testing and counseling services are
offered. Work is now in process to set up a state-wide Job Bank to give employers access to job seekers’

TESUIMES Via COMPULeT System.

Armand Corpolongo and his staff plan and direct the administration of the Job Training Partnership Act . The
Job Training Partnership Act (JTPA), an act passed in 1982 by the Federal government, develops, using
federal funds, locally administered job training programs to help the economically disadvantaged become self
sufficient throngh Joblnmmg Although its purpose is to serve the economically disadvantaged, they also
belp certam other groups. In recognition of the needs of business and industry in the state and private section,
job training is developed locally to meets the needs of the communities it serves. They also have a contract
with SRS to provide vocational counseling, testing, job placement and other services for workers that are
referred to their KanWork offices.

George Gomez, Division Manager of Worker Compensation in Kansas briefed the committee on services
required by the Kansas Workers Compensation Act. The reformed act, passed in 1993, is working well and
the rate mcrease this year will be held to near zero. More information on this division of KDHR is included in
Attachment 2.

Linda Tierce, the acting Director of the Division of Employment Security and the Chief of Unemployment
Insurance Bensfits, gave a short brief on imemployment Insurance which provides temporary, weekly checks
to gualified mnemployed workers. In her testimony, she listed some of the figures for Kansas (see Attachment
3).

Paul Bicknell, Chief of Contributions for Unemployment Insurance, heads the revenue generating arm of
Unemployment Insurance. His office administers the statewide contributions of employers across the state.
(ssc Attachment 4) Included in the packet handed out is the “Handbook for Employers” which is a good
reierence to leamn about snemployment insurance. (available from KDHR)

Secretary Franklin closed sharing some of his plans for looking at and reviewing the full department of
KDHR. Plans call for some realignment and consolidation of the department, but the process will not be just
making cuts but making changes that will benefits Kansans.

Chaimman Lane adjourned the meeting at 10:20 am.

The next meeting is scheduled for January 19, 1995.
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Memo
Too o S ——
From: Robert Nugent, Assistant Revisor of Statutes
Date: January 16, 1995

Subject:  Constitutional Infirmity of the Workers Compensation Board

As you are aware, the Kansas Supreme Court, in Sedlak v, Dick, has sttuck down
a portion of the 1993 amendments to the Kansas Wotkers Compensation Act,
Specifically, the Court found that the procedure by which members of the Workers
Compensation Board are appointed amounted to an impermissible delepation of
legislative authority to a private organization. Members of the board are appointed by
the Secretary of Human resources, however, the Lepislature has required the Secretary to
appoint individuals unanimously recotnmended by the workers compensation board
notninating committee. The nominating committee consists of one representative each
from the KCC1 and the AFL-CIO. The Secretary has no discretion to reject an individual
recommended by the nominating committee unless he is statutorily unqualified for office,

The Supreme Court found that because the Secretary had no discretion in appoint-
ing the individuals recommended by the nominating committee, the private organization
representatives composing the committee had effectively been delegated the authority to
make the appointments 1o the board. The Court found this unconstitutional

However, the Court specifically did not overturn Marks v. Franz, a prior decision
endorsing the concept of nomination of state officials by private organizations. Marks
upheld the procedure used to appoint members of the Board of Examiners in Optometry.
The Optometry Board is appointed by the Governor from a list of names submitted by the
Optometric Association, a private organization. However, unlike the Workers
Compensation Board, the Governor was permitted to choose from a list of four
candidates for each position rather than being forced to accept a single candidate for each
position. The Court in Sedlak stated that private organizations could still nominate
appointees in the fashion approved in Marks, but they could not nominate just one person
for each position or they would effectively be making that appointment.

As a result, the Court found that K.S.A. 44-555b was unconstitutional and that
because thev were intimately related provisions K.5.A. 44-551 and 44-556 failed as well.
Addltlonally, the Court instructed that any references to the board found in other statutes

be ignored. The effect of the Court's decision is to nullify the apnellate structure

established by the 1993 amendments and return the State to the previous system which
included director's review. Cases currently pending before the Board are to be
transferred to the appropriate district court.

Unfortunately, the court has not covered all of its tracks in striking down the
Board. For example under the 1993 amendments preliminary hearings could be appealed
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(o the Board, however, although the language permitting the appeal of a preliminary
heatitg still exists, the langunge referting to the Board §s to be ipnoted. Thetefore,
although an appeal 1s apparently contemplated it is unclear to whot it must be taken.
This 15 not the only example. The Coutt hus left gaps it the Workers Compensation,




IN THE SUPREME COURT OF THE STATE OF KANSAS
No. 70,792

MICHAEL SEDLAK, RICHARD D, WOODWORTH,
and JOHN RATLIFE,

Petitioners,
v,

JOE DICK, Sectetary of Human Resources,
At
GEORGE GOMEZ, Director of Workers Compensation,

Respondents.

SYLLABUS BY THE COURT

The legislative power of this state is vested in the legislature, and the
delegation of such power to a private group ot association is constitutionally
impermissible. '

Whete a legislative act expressly repealing an existing statute and providing a
substitute therefor is invalid, the repealing clause is also invalid unless it appears that
the legislature would have passed the repealing clause even if it had not provided a
substitute for the statute repealed. -

Ihe unconstitutional part of a legislative act may be severed from the
remaining part or parts of the act if it is separate and independent, but not where they
are so related that the latter is a condition of, a compensation for, or an inducement to,
the former, or where it is clear the legislature would not have enacted one but for the

other.
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In an original action in mandamus and quo warranto challenging the
constitutionality of certain provisions of K.S.A. 44-555b and K.S.A. 44-556, the record is
examined and it is held: (1) K.S.A. 44-555b(e) and (f), which vest in the Kansas AFL-CIO
and Kansas Chamber of Commerce and Industry the power to select members of the
Workers Compensation Board, constitute an unconstitutional delegation of legislative
power to a private association and render the statute invalid; (2) K.S.A. 44-551 and
K.S.A. 44-556 are not severable from K.S.A. 44-555b and are therefore also invalid; and
(3) the attempted repeal of K.S.A. 1992 Supp. 44-551 and K.S.A. 1992 Supp. 44-556 in L.
1993, ch. 286, § 77 is invalid, and those statutes are still.in full force and effect as they

existed prior to the attempted amendment and repeal.

Original action in mandamus and quo warranto. Opinion filed January 13,

1995. Writ of mandamus granted.

Patrick R. Nichols, of Topeka, argued the cause and was on the briefs for

petitioners.

William R. Sampson and David ]. Waxse, of Shook, Hardy & Bacon, P.C., of
Overland Park, argued the cause, and John T. Bullock, of the same firm, was with them

on the brief for respondents.

John M. Ostrowski, of McCullough, Wareheim & LaBunker, P.A., of Topeka,
and Bruce Alan Brumley, of the same firm, were on the brief for amicus curiae Kansas

AFL-CIO.
Jeffrey A. Chanay, of Entz & Chanay, of Topeka, Kip A. Kubin, of Payne &

Jones, of Overland Park, and Keith C. Sevedge, of Kansas City, were on the brief for

amicus curige Kansas Chamber of Commerce and Industry.
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Vaught Burkholder, of Foulston & Slefkin, of Wichita, and Stephen M.
Kerwick, of the same Frm, were on the brief for amicus curine Kansas Assoclaton of
Defetse Counsel,

The opinion of the court was delivered by

ALLEGRUCCH, J.: In this otigihal action, petitionets Michael Sedlak, Richard
D. Woodworth, and John Ratliff challenge the constitutionality of two ptovisions of
the Wotkets Cottipensation Act as revised in 1993, K.5.A., 44-555b and K.S.A. 44-556.
These sections establish the Workers Cotnpensation Board (Boatd), provide for Board
mettibers to be selected by one tepresentative of the Kansas Chambet of Commetce and
Industry (KCCI) and one representative of the Kansas AFL-CIO, and subject Board
dctions to review by the Court of Appeals on questions of law only. Petitionets’ initial
filing in this court was called “Otiginal Petition for Relief in Quo Warranto.” In their
brief, petitioniers state that their action is “an otiginal action in mandamus/quo
wartanto,”

The pertinent allegations of the petition ate:

1l 2: “The Plaintiffs both have cases now pending before the Workers’
Compensation Appeals Board. Michael Sedlak received an Award from Administrative
Law Judge George R. Robertson October 13, 1993. . . . He was notified October 21, 1993
that the case was appealed to said Workers’ Compensation Appeals Board.”

1 3: “Richard D. Woodworth, the other Plaintiff, received a Preliminary Order
for compensation from Administrative Law Judge Floyd V. Palmer on October 18, 1993

Workers” Compensation Appeals Board.”

1 4: “[D]efendants are Joe Dick, lawfully appointed Secretary of Human

Resources and George Gomez, Director of Workers’ Compensation; . . . the Workers’
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Compensation Board; Gary Peterson, Don Ramsay, Duncan Whittier, Gary Korte and
Kenton Wirth.”

1 5: “Plaintiffs . . . suffer peculiar injury separate and apart from other citizens
as a result of the existence of the Workers’ Compensation Appeal Board. . . . Plaintiffs

have proper standing. [Citations omitted.]”

1 6: “Relief in the form of Quo Warranto, injunction or mandamus is a

proper remedy . . . to question the constitutionality of statutes . . . .”

9 12: “Most Kansas citizens are not members of the Kansas AFL-CIO or the

Kansas Chamber of Commerce and Industry.”

1 23: “This action is brought in the Appellate rather than District Courts.
Adequate relief is not available in the District Court. Particularly unique and
compelling circumstances justify exercise of concurrent jurisdiction by the courts of
appeal in this state. The selection process here presents a patently unconstitutional
effort by which the legislature has invaded the power of the Executive and delegated it
to a private interest group. Such offenses to the doctrine of separation of powers and
delegation of authority strike at the very heart of our system of government. As
fundamentally anti-democratic measures, they will harm not only the two (2) Plaintiffs
here but all citizens who have or will have claims made by or against them for
workplace injuries. The harm here is vast, effecting [sic] not only thousands of
individuals, businesses and their insurers, but the fabric of government in Kansas
itself. The magnitude of harm suffered represents the type of compelling circumstance
and issue of great public importance and concern which have typified those cases
wherein the Kansas Supreme Court has agreed to [hear] an original action in

mandamus or Quo Warranto.”

1 24: “The Court should exercise original jurisdiction in order to determine

this issue as a matter of public policy. If litigated through the District Courts, substantial
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delay would oceut and, as @ result, scotes iF not hundreds of declstots will be made by

the Workers’ Cotipensation Appeals Board., . | | Delay i1 determining this lssue serves
to end.”

1l 25: "The simplicity of the factual issues atgues in favor of the exercise of
original jurisdiction. The lssues before this Coutt require very little in the way of «
factual tecord. Such a tecotd will tot consist of controverted facts but will, of hecessity,
be based o stipulations.”

Yl 26: “Since Woodworth cannot appeal the decision of the Board (See Senate
Bill 307, Secton 58) he has no other temedy at law.”

On June 20, 1994, this coutt granted petitioners’ motion to name an additional
petitioner, Johtt Ratliff. In support of his being added, the petitionets stated:

“1. John Ratliff was the Claimant in Ratliff v. Wichita
Coca-Cola Bottling Company and Travelers Insurance Company,
Docket 179,931.

"2, ... [T]he Workers Compensation Board . . .
reversed the decision of Administrative Law Judge John D. Clark
and denied the Claimant the benefits previously awarded.

“3. John Ratliff is without other legal recourse to seek
review of this decision. K.S.A. 44-534a specifically provides[: ‘]a
finding with regard to a disputed issue . . . or whether certain
defenses apply, shall be considered jurisdictional, and shall be
subject to review by the board. Such review by the board shall

not—be—subject—to—judicint-review:

“4. Because the benefits granted by the ALJ and taken
away by the Board are not subject to further judiciallreview, John
Ratliff has sustained a unique and peculiar injury . . . different

from the public at large.”



Respondents admit to ] 3, 4, 6, and part of 12 of the petition and agree that
Woodworth has standing, this action should be resolved promptly, this court has
original jurisdiction, and the material facts are not in dispute. Respondents further
respond that as to Michael Sedlak, the Board increased his award, which he accepted

and his employer agreed to pay, resulting in Sedlak’s claim being moot.

The parties stipulated to the “admissibility” of documents attached to
petitioners’ brief, respondents’ memorandum in support of response to the petition,

and the joint stipulation. They also stipulated to the following facts:

“a. The present members of the Workers’
Compensation Appeals Board Nominating Committee are Terry
Leatherman and Wayne Maichel. They are the principal
lobbyists for the Kansas Chamber of Commerce and Industry
('KCCT') and the AFL-CIO Kansas Chapter, respectively.

“b. The Kansas Chamber of Commerce and Industry
represents 2,872 total members, KCCI members are individual
businesses or local organizations, such as local chambers of
commerce, KCCI members employ and/or represent
approximately 161,000 business men and women in the State of
Kansas.

“c. The Kansas State AFL-CIO has approximately
110,000 members as of March 1993.

“d. The National Federation of Independent
Businesses ('NFIB’) supported the workers’ compensation
legislation at issue in this case. The NFIB represents 8,271

businesses in the State of Kansas. . . .

“NFIB members employ approximately 100,000 total
empldyees.
“e. The KCCI and NFIB are made up of members and



orgatizational membets, Hal Hudson, Director of the NFtH,
estimates that, thtough thelr members and organizatonal
thetnbets, the KCCI and NFtH together represent 211,000
busihess men and women in the state.

“4. John Burton's Wotkers’ Cotipensation Motitor
published July/ August 1992 contains a sutnmary of data
collected which indicates that appruil'mately 89% of Kansas
etployees ate eligible for wotkets compensation coverage based
on Soclal Secutity Administration data.”

Statistical information supplied for the NFIB indicates that its members are small
businesses of a wide vatiety of types.

In 1993, the legislature enacted a comptehensive redesign of the statutory
scheme for workers compensation. L. 1993, ch. 286. The present challenge focuses on
the new procedutes instituted for teview of the decisions of administrative law judges.
K.5.A. 44-555b and 44-556 are the particular statutory sections at issue. L. 1993, ch. 286,

§ 19, pp. 1500-01 provides in pettinent part as follows: .

“(a) There is hereby established the wotkers
compensation boatd. The board shall have exclusive jurisdiction
to review all decisions, findings, orders and awards of
compensation of administrative law judges under the workers
compensation act. The review by the boatd shall be upon
questions of law and fact as presented and shown by a transcript
of the evidence and the proceedings as presented, had and
introduced before the administrative law judge. The board shall

be within the division of workers compensation of the
department of human resources and all budgeting, personnel,
purchasing and related management functions of the board shall

be administered under the supervision and direction of the



secretary of human resources. The board shall consist of five
members who shall be appointed by the secretary in accordance
with this section and who shall each serve for a term of four
years, except as provided for the first members appointed to the
board under subsection (f).

“(b) Each board member shall be an attorney regularly
admitted to practice law in Kansas for a period of at least seven
years and shall have engaged in the active practice of law during
such period as a lawyer, judge of a court of record or any court in
Kansas or a full-time teacher of law in an accredited law school,
or any combination of such types of practice.

“(c) . . . The board members shall devote full time to
the duties of such office and shall not engage in the private

practice of law during their term of office. . . .

“(e) There is hereby established the workers
compensation board nominating committee which shall be
composed of two members appointed as follows: The Kansas
AFL-CIO and the Kansas chamber of commerce and industry
shall each select one representative to serve on the workers
compensation board nominating committee and shall give
written notice of the selection to the secretary who shall appoint
such representatives to the committee. . . .

“(f) (1) ... The nqminating coinmittee shall be required
to reach unanimous agreement on any nomination to the board.
The secretary shall accept and appoint each person nominated by
the nominating committee to the position on the board for
which the person is nominated, unless the secretary can
demonstrate how the nominee fails to meet the qualifications

prescribed in subsection (b) ... ..”
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L. 1993, ch. 286, § 58, pp. 1567-68 provides in pertinent patt as follows:

“(a) Any action of the dheebor botrd pursuant to the
workets cotmpensation act, other than the disposition of appeals
of preliminary orders or awards under K.5.A. 44-534a and
amendments thereto, shall be subject to review in accordatce
with the act for judiclal review and civil enforcement of ageticy
dctions by appeal directly to the court of appeals. Any party may
appeal from a final order of the board by filing an appeal with
the court of appeals within 30 days of the date of the final order.
Such teview shall be upon questons of law . . , .”

We note in passing that amicus curite KCCI questions the suitability of the
patties. First, it suggests that the Board members, who are not hamed as respondents,
may be necessary partes to at acon which challenges the constitutionality of the
composition of the Board. We note that Y 4 of the petition states that the Board
metnbers are “defendants” and that paragraph Is admitted. Next, KCC1 suggests that
petitioners have failed to state a cause of action against Dick and Gotnez, neither of
whom is alleged to unlawfully hold or exetcise office. Third, it questions the standing
of the petitionets on several grounds. KCCI contetids that both statutory and case law
require this action to be prosecuted by the State with the attorney general as relator.
K.5.A. 60-1203 provides in pertinent part:

“Where the action is brought by a person claiming an
interest . . . adverse to a[n] . .. ordinance . . . which is the subject
of the action, it shall be prosecuted in the name and under the

T othervise-it-shaih -

name of the state by the attorney general or county attorney.”

KCCI quotes from Rowlands v, State, 187 Kan. 174, Syl., 354 P.2d 674 (1960), where the

court stated the following rule:

I



“An action to question the power or authority of
governmental agencies or public officials should ordinarily be
brought in the name of the state on the relation of the attorney
general or county attorney. Before a private citizen can maintain
such an action he must show some interest or right distinct from

those of other citizens.”

In the present case, one or more of the petitioners claims an interest adverse to the
statutes creating the Board and limiting appeals from its decisions and alleges an
interest or right distinct from those of other citizens who have not suffered adverse
compensation decisions. Missing from the KCCI's assertions is any acknowledgement
that one or more of the petitioners alleges that the unconstitutionally constituted Board
wrongly decided his compensation question and/or that the unconstitutional
limitation on appeals from the Board’s decisions prevents him from obtaining review.

We find no merit in KCCI's questioning the propriety or standing of the parties.

Article 3, § 3 of the Kansas Constitution grants original jurisdiction in
proceedings in mandamus and quo warranto to this court. In State ex rel. Stephan v.

Finney, 251 Kan. 559, 836 P.2d 1169 (1992), the court stated:

“’It has been held mandamus is an appropriate proceeding
designed for the purpose of compelling a public officer to
perform a clearly defined duty, one imposed by law and not
involving the exercise of discretion. Manhattan Buildings, Inc.
v. Hurley, 231 Kan. 20, Syl. 2 [, 643 P.2d 87 (1982)]. Numerous
prior decisions have recognized mandamus is a proper remedy
where the essential purpose of the proceeding is to obtain an
authoritative interpretation of the law for the guidance of public
officials in their administration of the public business,
notwithstanding the fact that there also exists an adequate
remedy at law. 231 Kan. 20, Syl. q 4; Mobil Oil Corporation v.
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McHenry, 200 Kan, 211, 239, 436 P.2d 982 (1968), and cases cited
theteln. . .,

'Otlginal actions it quo wattatito thay be brought in
this coutt when “atty petson shall usutp, intrude Into or
unlawfully hold or exetcise any public office.” K.5.A. 60-1202(1).
This court has recognized on several occastots that in a ptopet
case att otiginal action in quo wattanto Is an dpptoptiate
procedure to question the constitutonality of 4 statute. E.g., State
ex rel. Stephan v, Martin, 230 Kan. 747, Syl. 4 1, 641 P.2d 1011
(1982). |

‘Relief in the natute of quo watranto and mandamus
is discretionary. State ex rel. Stephan v. Carlin, 229 Kan. [665, 666,
630 P.2d 709 (1981)]. This coutt tay propetly entertain this action
in quo warranto and mandamus if it decides the issue is of
sufficient public concern.”” 251 Kan. at 567 (quoting State ex rel.
Stephan v. Kansas House of Representatives, 236 Kan. 45, 52-53,
687 P.2d 622 [1984]).

In this action, the petitioners question the constitutionality of the legislature’s
action in establishing the Workers Compensation Board, whose members are selected
by representatives of private organizations, in eliminating district coutt review of
decisions concerning compensation of injured and disabled workers and in limiting
review of the Court of Appeals to questions of law. Petitioners contend that the
legislature’s actions usurped the pr.')wer of the executive branch of the State’s
government and delegated it to private, special-interest groups. They urge this court to

exercise its original jurisdiction so that there may be a speedy determination of the

issue and, in the event of a decision in their favor, the number of decisions and awards
which may be invalidated or clouded will have been contained to the extent possible.
Respondents agree this court “should exercise original jurisdiction in order to

determine the issues presented by this action in the most expeditious manner possible.”
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The subject of petitioners’ allegations “is neither minor nor inconsequential.”
Finney, 251 Kan. at 568. The establishment of the Board and new procedures for review
of the decisions of administrative law judges mark substantial and significant
deviations from the former scheme and involve several practices and procedures
which have not come under the scrutiny of this court. It is a matter of statewide
concern, and all of those workers, employers, insurers, and Board members who are
affected by the operation of 44-555b and 44-556 would benefit from an immediate
resolution. Thus, we conclude that a controversy of great public importance and
concern exists and that the purpose of the proceeding is to challenge the
constitutionality of the legislature’s action. The quo warranto proceeding is an

appropriate mechanism for resolution of the issues.

In the present case, the petitioners initially contend that K.S.A. 44-555b
violates the doctrine of separation of powers by authorizing the legislature to usurp the
executive power to appoint executive officers. In State ex rel. Stephan v. Kansas House
of Representatives, 236 Kan. 45, 687 P.2d 622 (1984), the State on relation of the attorney
general challenged the constitutionality of K.S.A. 1983 Supp. 77-426(c) and (d), which
authorized the legislature to adopt, modify, or revoke administrative rules and
regulations without presentment to the governor. One basis of the challenge was that
the statute violated the doctrine of separation of powers by authorizing the legislature
to usurp the executive power to administer and enforce laws. The court outlined its

analysis as follows:

“First we look to the nature of the power being exercised. It has
consistently been held in this state that the power to adopt rules
and regulations is essentially executive or administrative in
nature, not legislative. . . .

| “Secondly, we must seek to determine the degree of
control by the legislature over the executive branch. Under the
procedure established in 77-426 the legislature has total and

absolute control to modify, reject or revoke any rules or

12
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tegulations , . . .

"The thitd and foutth factors require us to look at the
objective sought to be obtalned and the practical result. Here the
appatetit objecttve atid result actually accomplished 1s the
control by the legislature over the adopHon of rules and
tegulations by administrative agenicles and the exclusion of
participation by the executive branch i this area.” 236 Kan, at 60,

Here, the nature of the power In question is the power of appointment.,
Atticle 15, § 1 of the Kansas Constitution provides: “All officets whose election or
dppolintment is not otherwise provided fot, shall be chosen or appointed as tmay be
prescribed by law.” Atticle 2, § 18 provides: “The legislature may provide for the
election or appointment of all officers and the fifllng of all vacaticies not otherwise
provided for in this constitution.” Respondents rely in particular on Leek v. Theis, 217
Kan. 784, 539 P.2d 304 (1975), which drew from Sartin v, Snell, 87 Kari. 485, 125 Pac. 47
(1912), for the proposition that our state constitution neither confers on the govetnor
the power of appointment nor prohibits its exercise by the legislature,

In Leek, the court decided that a statute which provided for senatorial
confirmation of gubernatorial appointments to the Kansas Adult Authority (Authority)
was constitutional. The controversy arose when the senate failed to confirm outgoing
Governor Docking’s appointment of Theis as a member of the Authority and, instead,
confirmed incoming Governor Bennett's appointment, Leek. It was of great significance
to the court that senate confirmation of gubernatorial appointments had been the
longstanding custom in this state and in the territory which preceded it. The court
noted that in 1970, “of the governor’s 323 appointments, fully 86 require senate

. . ’” ' 4 s
mnﬁfmanon—ZJr?—K&Hra#—?%—&ﬂs—regardﬁhe-cmmu that-it

“deems it probable that had the drafters of our constitution
intended that the senate not have powers of confirmation over

gubernatorial appointments, they would have prohibited the
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practice.

“The Constitution of the State of Kansas limits rather
than confers power, and where a statute is attacked as
unconstitutional the question to be determined is not whether
its provisions are authorized by the constitution, but whether
they are prohibited by it. (Lemons v. Noller, 144 Kan. 813, 63 P.2d
177; State, ex rel., v. Ancient Order of United Workmen, 178
Kan. 69, 283 P.2d 461; State, ex rel., v. Anderson, 180 Kan. 120, 299
P.2d 1078; and Schumacher v. Rausch, 190 Kan. 239, 372 P.2d
1005.)” 217 Kan. at 795. '

Theis and the attorney general argued that the power to appoint officers in
the executive department is inherently an executive function. 217 Kan. at 795. The
court, however, stated that a thorough review of the materials submitted in support of
their position “reveals no Kansas authority expressly holding the appointive power is
inherently executive.” 217 Kan. at 796. In fact, the court quoted the following

authorities to the contrary:

“Justice Harvey in his concurring opinion in Barrett v.
Duff, [114 Kan. 220, 217 Pac. 918 (1923)], says the majority opinion
purported to find authority for filling a vacancy in the office of
state oil inspector in Art. 1, § 3, the faithful execution of laws
clause previously quoted. Justice Harvey writes:

... But the authorities uniformly hold that such
constitutional provision does not confer upon the governor the
power to appoint officers, either for full terms or to fill
vacancies. The only power the governor has to make official
appointments is that conferred upon him by specific
constitutional or statutory provisions, and that has been
repeatédly recognized, both in our constitution and in our

statutes. ... (p. 241))
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"'A powet of dppolnttent Is not an exclusive functon
of the executive, tor has It ever been so considered.” (State, ex
rel., v. Kansas Turnpike Authority, 176 Kan. 683, 695, 273 P.2d
198; and State, ex rel., v. Fadely, 180 Kan, 652, 692, 308 P.2d 537.)"
217 Kan. at 796,

The court also looked to Sartin:

“A constitutional attack was made upon a legislative
enacttient creating the office of county atiditor in certain
counties and conferting upon the district judge the power of
appointing a suitable person to such office in Sartin v, Snell, 87
Kan. 485, 125 Pac. 47, and it was held to be a valid exerclse of
legislative authotity. The act was challenged as violating the
separation of powers doctrine, and the court noting vatious
means provided by statute for the selection of public officets,
said:

... The constitution contains no inhibition upon the
power of the legislature to provide as it may deem best the
method for the appointment of officers whose election or
appointment is not otherwise provided for. On the other hand,
the constitution expressly declares that “all officers whose
election or appointment is not otherwise provided for, shall be
chosen or appointed as may be prescribed by law.” (Const. art. 15,
1.) It will thus be seen that the constitution has placed in the
legislature the power to regulate the mode of appointing officers

not otherwise provided for. In view of the power thus expressly

conferred upon the legislature it seems unnecessary to refer
specially to cases from other states, though numerous decisions
might be cited where, under constitutions similar to ours, the

authority of the legislature to confer upon judges and courts the
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power to appoint inferior officers whose duties have no
connection with the functions of courts is recognized. (The
People, ex rel., v. Hoffman et al., 116 111. 587, 5 N.E. 596, 56 Am.
Rep. 793; The People v. Board of Supervisors, 223 I1l. 187, 79 N.E.
123; The People v. Evans, 247 1l1. 547, 93 N.E. 388; City of
Indianapolis v. State, ex rel., 172 Ind. 472, 88 N.E. 687; In re
Appointment of Revisor, 141 Wis. 592, 124 N.W. 670.)

‘Upon the question whether the power to appoint to
office is a legislative, executive, or judicial function the late Mr.
Freeman, in a monographic note to People v. Freeman, 80 Cal.
233, 22 Pac. 173, used the following language:

"“The truth is, that the power of appointing or electing
to office does not necessarily and ordinarily belong to either the
legislative, the executive, or the judicial department. It is
commonly exercised by the people, but the legislature may, as
the law-making power, when not restrained by the constitution,
provide for its exercise by either department of the government,
or by any person or association of persons whom it may choose
to designate for that purpose. It is an executive function when
the law has committed it to the executive, a legislative function
when the law has committed it to the legislature, and a judicial
function, or at least a function of a judge, when the law has
committed it to any member or members of the judiciary.” (13
Am. St. Rep. 122, 130.)

‘It is apparent, therefore, that it is a valid exercise of
legislative authority to impose upon the judge of the district
court the power of appointing a county auditor.” (pp. 494, 495.)”
217 Kan. at 797.

With regard to the extent of power granted to the legislature by the Kansas

Constitution, the court quoted the following:
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“"Undet our form of govertiment all governtmental
power s Itherent in the people. Sotme govertimental powets are
delegated to cotigress, ot to the federal government, by out
fedetal constitution; those not so delegated ate retalned by the
people. Heice, cotgress has o leglslative power tiot granted to
it by the federal constitution. This is tot true of a state
constitution. Since the people have all govertimental power,
aftd exercise it through the leglslative bratich of the government,
the legislature is free to act except as it 1s testricted by the state
conistitution, and except, of coutse, the grant of atithority to the
federal government by the fedetal constitution.” [Jansky v.
Baldwin, 120 Kan. 332, 334, 243 Pac. 302.'

"Other cases in accord with the fotegoing are: Wilson
v. Clark, 63 Kan. 505, 65 Pac. 705; Sartin v. Snell, supta; Hicks v.
Davis, 97 Kan. 312, 154 Pac. 1030, reh. denied, 97 Kan. 662, 156 Pac.
774; and Manning v. Davis, 166 Kan, 278, 201 P.2d 113.” 217 Kan.
at 802,

The court concluded that the power to appoint public officers was neither an inherent
not exclusive function of the executive branch. 217 Kan. at 802,

Petitioners argue that Leek supports their position that “the legislative power
to fix the method of appointment of executive officers is subject to constitutional
limitations inherent in our form of government.” They quote the following portion of
Syl. I 8: “Within constitutional limits the legislature, as representative of the people,

can vest the power in its discretion.” 217 Kan. 784. The constitutional limitation which

operates to keep the power of appointment f ing i islal ccording to

petitioners, is the separation of powers doctrine. They do not directly attempt to
reconcile their argument with the holding of Leek. They do distinguish Leek from the
present case on the ground that here, the selection process “denies the governor any

discretion in the selection of state officials,” while in Leek, the question was senate
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confirmation of a gubernatorial appointment.

Petitioners cite cases from federal and other state courts for the general
proposition that 1égislation which invades the executive appointment power is
unconstitutional. This, of course, begs the fundamental question of the relative scopes
of appointment power of the legislative and executive branches under the Kansas
Constitution. There has been no showing that the other state cases interpreted
constitutional provisions like Article 15, § 1 and Article 2, § 18 of the Kansas

Constitution.

The federal cases cited by petitioners are Bowsher v. Synar, 478 U.S. 714, 92 L.
Ed. 2d 583, 106 S. Ct. 3181 (1986); INS v. Chadha, 462 U.S. 919, 77 L. Ed. 2d 317, 103 S. Ct.
2764 (1983); and Buckley v. Valeo, 424 U.S. 1, 46 L. Ed. 2d 659, 96 S. Ct. 612 (1976). Unlike
the state court cases cited by petitioners, these three federal cases do turn on the
principle of separation of powers. Embodied as it is in the federal Constitution,
however, the principle does not apply in the present case. Nor do the concepts
involved seem to transfer to the present circumstances. As this court explained in Leek,
the sources of power of the legislative branches of the federal and state governments
differ profoundly. 217 Kan. at 802. Federal legislative power derives solely from the
federal Constitution; a state legislature is “‘free to act except as it is restricted by the state
constitution.”” 217 Kan. at 802 (quoting Jansky v. Baldwin, 120 Kan. 332, 334, 243 Pac. 302
[1926]).

In Parcell v. State of Kan., 468 F. Supp. 1274, 1277 (D. Kan. 1979), affd 639 F.2d
628 (10th Cir. 1980), Judge O’Connor econsidered a challenge to the constitutionality of
the statutory method of appointing members of the Governmental Ethics Commission,
“’five of whom are appointed by the Governor, two by the President of the Senate, two
by the Speaker of the House of Representatives, one by the Minority Leader of thé
House of Representatives, and one by the Minority Leader of the Senate.”” Judge
O’Connor disagreed with Parcell’s contention that “federal and Kansas cases on the

doctrine [of separation of powers] may be used interchangeably.” 468 F. Supp. at 1277. He
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tioted that “the Kansas Constitution glves 4 power of appoltitment to the Leglslature,
Kattsas Cotst,, Att. 2, § 18 (1978 Supp.).” 468 F. Supp. at 1278, He quoted Leek for the
tule that appolntment power {s not an exclustve ot inhetent functon of the executive
It this state, attd he used the fout-step analysis developed by this court, 468 F, Supp. at
1278-80. He concluded that the selection tethod for the membets of the Governmental
Ethics Cotmission did not violate the doctrlne'of separation of powets,

In the present case, the testriction which the petitionets contend 1s placed on
the actions of the Kansas Legislature by the Kansas Constitution is the doctrine of
separation of powers. The petiionets, however, do tot point to any constitutional
ptovision which tetnoves from the legislature power to appoint officers. Not do they
point to any ptovision which places that power exclusively in the executive. Moteover,
Katisas cases analyzing the State’s scheme of separation of powets hold that the
appointment power does not reside exclusively in the executive branch and emphasize
that the functions of the various branches are not discretely compartmentalized. Thus,
the nature of the power being exetcised has not been shown to be exclusively executive.

The second step in the analysis is to determine the degree of control by the
legislature over the executive branch. Under the procedure established in K.8.A. 44-
555b, the legislature assumed total control of the process by which the Board members
are appointed. Petitioners rely on State, ex. rel., v. State Office Building Commission,
185 Kan. 563, 345 P.2d 674 (1959), for the proposition that “the Legislature has no power
to appoint members of the executive branch.” In fact, the teaching of State Office
Building is:

“A statute which directs and authorizes the governor

o appoint a_seven member commission-forthe performance-of

executive duties entirely from members of the legislature is
unconstitutional and void as violating the constitutional

principle of separation of powers.” 185 Kan. 563, Syl. q 3.
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The court considered three issues: whether the nature of the commission’s power is
purely executive, whether the state constitution provides for separation of powers, and
whether legislators may simultaneously hold state executive office. Having answered
the first two questions in the affirmative, the court turned to the third and concluded
that members of the legislature may not hold executive office under the state
government during the term for which they have been elected to the legislature. 185
Kan. at 572-75. |

Whether legislators may serve as Workers Compensation Board members is
not at issue in the present case. Moreover, there has been no determination of the
nature of the Board’s power. Even though petitioners rely heavily on State Office
Building and argue that the legislature cannot appoint executive officers, they also refer

to the judicial or quasi-judicial nature of the power exercised by the Board.

Third, the objective of the legislature appears to have been creation of a
balance between the interests of labor and industry in the panel which reviews workers
compensation decisions and awards. Fourth, it does not seem to be disputed that the

practical result coincides with the objective.

In these circumstances and under these precedents, we conclude that there
had not been an unconstitutional usurpation of power by the legislature from the
executive. Article 2, § 18 of the Kansas Constitution provides that the legislature may
appoint officers not otherwise provided for in the constitution. Although the degree of
the control exercised by the legislature is total, it has not been shown that the power
being exercised is not legislative by nature. Because this court presumes a statute to be
constitutional and resolves all doubts in favor of its validity, a statute must appear
clearly to violate the constitution if it is to be stricken down. K.S.A. 44-555b cannot be
said to appear clearly to violate this state’s constitutional principle of separation of

powers by legislative usurpation of executive power.
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We text cotisider the question of delegation of leglslatve duthotity to private
groups. A docttine of hondelegation hay been treated by sote coutts as 4 Facet of
sepatation of powets. As hoted above, sotte of the forelgh cases clted by petitionets in
support of the contention that K.5.A. 44-555b cotstitutes an Impropet usurpation of
exectitive power actually involve instead the question of unlawtul delegation of powet,
It addition to those foreign cases, petitioners tely on Gumbhir v. Kansas State Board of
Pharmacy, 228 Kan. 579, 618 P.2d 837 (1980), The Katsas Board of Phartmacy refused to
permit Gumbhir either to take the examination fot registration as a phartiacist or to be
admitted by teciprocity because he did not have an undergraduate degree from a school
In the United States accredited by the Ametican Councll oti Pharmaceutical Education
(ACOPE). 228 Kan. at 580. The Board intetpreted K.5.A. 1979 Supp. 65-1631 to require a
degree from such an aceredited school, and Gumbhir challenged the statute’s
cotwstitutionality, According to this court:

“ACOPE s a nongovernmental agency organized exclusively for
educational and other nonprofit putposes. This
hongovertunental agency attempts to approve and accredit only
schools of pharmacy located in the United States, No pharmacist
who has obtained his or her undergraduate degree from a school
outside the United States can hope to become a registered
pharmacist in the State of Kansas under the Board’s
interpretation of this statute.” 228 Kan. at 580.

The court concluded:

“The provision in K.5.A. 1979 Supp. 65-1631(a) which

restricts approval of the necessary educational qualifications for

examination and registration of pharmacists in this state to those
individuals who have graduated from schools of pharmacy
accredited by the American Council on Pharmaceutical

Education, a nongovernmental agency, is constitutionally
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impermissible. The Kansas State Board of Pharmacy, which has
been given general authority to register pharmacists, if bound by
said provision, would not have the ultimate authority. That
authority would be in ACOPE, a nongovernmental association
which makes its own standards for accrediting those schools
whose graduates may become registered pharmacists in Kansas.

“The provision of the statute referred to above
constitutes an unlawful delegation of legislative authority to a
nongovernmental association and is constitutionally
impermissible under Article 2, Section 1 of the Constitution of
the State of Kansas.” 228 Kan. at 587.

Article 2, § 1 provides: “The legislative power of this state shall be vested in a house of

representatives and senate.”

Respondents would distinguish Gumbhir from the present case on two
grounds. First, they contend that delegation of authority under K.S.A. 44-555b is to a
public rather than a private agency. Their contention is that Board members are
nominated by the “Nominating Commission,” which is a public agency created by the

statute. We find this contention to be without merit.

By the terms of the statute, both members of the two-person workers
compensation board nominating committee are representatives of private
organizations. They are chosen by their respective private organizations, and their
selections cannot be overridden. Respondents compare this arrangement with the
Kansas Board of Healing Arts, which this court found in Vakas v. Kansas Bd. of
Healing Arts, 248 Kan. 589, 808 P.2d 1355 (1991), to be a proper recipient of authority
delegated by the legislature. Without dwelling on what makes an agency public or
private, this court stated in Vakas that the legislature may “grant state agencies
discretion to fill in details [of regulation] if the legislature establishes reasonable and
definite standards to govern the exercise of this authority.” In contrast, legislative
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powet iy tot "be delegated to hongovetnmental organizations o groups.” 248 Ka,
dt 594,

The leglslature’s creating the nominating committee does tot make 1t 4
govertittiental agency whete its members are selected by, tot Just drawn From, ptivate
organizations. Under K.5.A. 44-555b(e), absolute conttol of selection of the committee
mettibers les it the private organizations. Only one name s submitted for each
vacaticy. Actual appointment 1s made by the Sectetary of Human Resoutces, but he of
she has no discretion to reject or substitute for the petson ot persons selected by the
KCCl and/or the AFL-CIO. The state agency haled by respondents, the Kansas Board of
Healing Atts, has 15 membets--a mix of health cate professionals and members of the
general public. K.5.A. 65-2813. They ate selected and appointed by the governor who, for
certaln members, must give consideration to a list of three ot more names submitted by
the interested professional group, but is not bound by the statute to appoint from the
list.

In State Office Building, the coutt considered and rejected the proposition that
form should prevail over substance in determining the validity of a statutory scheme.
Acknowledging that the invalidity of a statute which permitted legislative leaders to
appoint legislators to the State Office Building Commission would be a foregone
coriclusion, the court posed this question: “Can the statute be made valid by the device
of conferring upon the governor the right or duty of appointing the legislative
committee to take over the performance of the executive functions?” 185 Kan. at 572.
The court concluded that the device was ineffective for the purpose of “sanitizing” the
statute. Similarly, in the present case, we reject the proposition that representatives of
private otganizations may be clothed with public robes by the legislature’s creating the

members.

The second ground on which respondents would distinguish Gumbhir, as

well as other Kansas cases relied on by petitioners, involves the function of the agency
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to which the legislature delegated authority. They contend that the authority delegated
to the workers compensation board nominating committee is only the selection of
public officials, while the authority delegated to ACOPE and other agencies, in other
cases relied on by plaintiff, included or was tantamount to rulemaking and
enforcement. It is respondents’ position that the former is tolerated under our state
constitution, but that the latter is not. For approval of “participation by private
organizations in the appointment process,” respondents rely on Leek, Sartin, and
Marks v. Frantz, 179 Kan. 638, 298 P.2d 316 (1956). Petitioners concede the distinction but
reply that it is a factual one only and that the constitutional protection from improper
delegation is as vital to the selection of Board members as it is to rulemaking or
enforcement. Petitioners cite a number of foreign cases in which delegations of

appointment power were invalidated.

We turn first to the respondents’ reliance on Leek, Sartin, and Marks. All of
these cases are factually distinguishable from the present case. Neither Leek nor Sartin
involved “participation by private organizations in the appointment process.” Leek
involved senatorial confirmation of gubernatorial appointments to the Kansas Adult
Authority. The statute challenged in Sartin was one conferring authority on the district

court to appoint a county auditor. 87 Kan. 485, Syl. 11 1, 2.

At issue in Marks was a statute which provided that “the governor must
appoint the members of the board of examiners in optometry . . . from a list of four
names for each appointment submitted by the Kansas optometric association.” Its
constitutionality was challenged on the theory that it “deprives the governor of his
power of determination and appointment and confers it on the optometric association,
which appellant says is a private corporation, although that does not appear from the
statute.” 179 Kan. at 647. Upon review of a number of statutes and cases, the court
concluded that the scheme was typical rather than aberrant and “that the statute -
providing for the appointment of the members of the board of examiners in optometry

is not unconstitutional.” 179 Kan. at 651. Here is the court’s summation of its analysis:
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"We have exatttitied many authotites clted 11 the
briefs atd not mentioned above, but beatitg in mind out
cotstitutiotial provision as to the powet of the leglslatute to
presctibe for the filling of vacancles In public office [Att, 15, § 1,
‘All officers whose election ot appolntment fs not othetwise
provided for, shall be chosen or appoltited as thay be presctibed
by law.” Art. 2, § 18, "The legislature rhay provide for the election
or appointment of all officers and the flling of all vacarcles not
othetwise provided for in this cortstitution.’], the general trend
of our legislation thereon, and analogles drawn From our clted
cases, atd in accord with what we deem to be the clear welght of
authority in other jurisdictions, we hold that the statute
providing for the appointment of the members of the board of
examinets in optometry is not unconstitutional.” 179 Kan, at
651.

Respondents seek to distinguish, in addition to Gumbhir, the following cases
cited by petitioners: State, ex rel.,, v. Mermis, 187 Kan. 611, 358 P.2d 936 (1961); Quality
Oil Co. v. duPont & Co., 182 Kan. 488, 322 P.2d 731 (1958); and State v. Crawford, 104
Kar. 141, 177 Pac. 360 (1919). Respondents’ point is well taken to the extent that they
argue that these instances in which the court has invalidated the delegation of
authority involved rulemaking and enforcement. These decisions, therefore, are not
controlling precedents for invalidating the delegating statute in the present case, On the
other hand, there is nothing in them which precludes transfer of the principles to the

present circumstances.

—WIMLmWMMHBM%ﬁ it

applied to nonsigners of contracts entered into pursuant to its provisions, was in
conflict with the Kansas Constitution. 182 Kan. at 492. The constitutional failing was
not in the price fixing itself, but in the unlawful delegation of the legislative power to

fix minimum retail prices “in violation of Art. 2, § 1 of the Constitution of Kansas,
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which provides, ‘The legislative power of this state shall be vested in a house of
representatives and senate.”” 182 Kan. at 495. There is language in the Quality Oil
opinion which suggests that the price-fixing power of the legislature is absolutely

nondelegable. For example, the court stated:

“The power to fix rates or prices for the sale of services
or commodities binding upon all parties whether or not they
consent is a legislative power [citations omitted], and the
legislature may not abdicate its function and delegate that power
to a governmental agency, official, board, or to a private

organization or person. [Citations omitted.]” 182 Kan. at 495-96.

Elsewhere there is the suggestion that, even if outright delegation of price fixing is
prohibited, the legislature might have accomplished the same objectives of trademark

protection and so forth within constitutional bounds:

“We are not here concerned with a statute which
places upon an official or board a duty to execute a law made by
the legislature, or which fixes a reasonable and fair rate, price or
charge for trademark, brand or named commodities and
delegates to a governmental agency the power to find as a fact
what is fair and reasonable under proper standards and subject to
safeguards of procedural due process, nor do we decide the

validity of such a statute.” 182 Kan. at 498.

As previously noted, petitioners have cited a number of cases from other
states in which unlawful delegation of legislative power was the undoing of a statute.
In Hetherington v. McHale, 458 Pa. 479, 329 A.2d 250 (1974), the Pennsylvania court |
invalidated a statute on the ground that “the power to appoint persons to conduct

governmental functions cannot be delegated to private organizations.” 458 Pa. at 481.
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It Hetherington, the Pennsylvania coutt faced the question ralsed by
tespondents it the present case: whether the proptiety of the leglslature’s delegating
power depetided on the natute of the power. As this coutt had done in Quality Oil, the
Pettsylvania coutt earlier had invalidated the nonsiger provision of that state’s Fait
Trade Act on the ground that the legislature’s price regulatory power could ot be
delegated to ptivate persons. Olin Mathieson C. Corp. v. White C. Stores, Inc., 414 Pa,
95, 199 A.2d 266 (1964). It Hetherington, the Pennsylvania court decided that the
gulding principles which applied to tegulatory power applied as well to appolititment
powet, The court concluded:

"We are equally concerned with the preservation of
the “essential concepts of a democtatic soclety’ when the power
delegated is the authority to make appointments to a committee
exerclsing governmental functions. The power to select those
who make public decisions is too vital a part of our schetne of
govetnment to be delegated to private groups. Olin Mathieson,
supra; cf. Pa. Const. article IV, section 8.” 458 Pa. at 485.

Two other cases relied upon were State ex rel. James v. Schorr, et al., 45 Del. 18, 65 A.2d
810 (1948), and Opinion of the Justices, 337 Mass. 777, 150 N.E.2d 693 (1958). Based on the
three authorities, the court “concluded that the Constitution prohibits delegation to
private groups of the power to make governmental appointments.” Hetherington, 458
Pa. at 487.

In State ex rel. James v. Schorr, et al., the court invalidated a statute which
increased the number of members of the Department of Elections for New Castle

of the two leading political parties. The governor was required to appoint the persons

nominated by the political party chairmen. The infirmity in this scheme was its vesting
authority in private organizations: “By this procedure the Legislature delegated to the

State Chairman of the two leading political parties, which are not agencies of the State
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or connected with the State Government, the right to appoint ten members of the
Department of Elections for New Castle County.” 45 Del. at 24-25. A case involving the
legislature’s authorizing the State Highway Department to make certain appointments

was distinguished as follows:

“[T]he Legislature can pass an act creating a state agency or board
and name the members thereof in the act; and we are of the
opinion, that the Legislature can authorize the State Highway
Department which is a State Agency to make certain
appointments, but the Legislature cannot delegate to the State
Chairman of a political party, which is a voluntary organization
of individuals, accountable to no one except its own
organization, having no connection with the three branches of
government in which the sovereign power of government is
lodged by the Constitution, the power to appoint the members of
a state agency such as the Department of Elections for New Castle
County.” 45 Del. at 25.

The Delaware court distinguished cases in which appointments were to be made from a
list of names which allowed the appointing power to exercise some discretion. 45 Del. at
28-29. The court also distinguished other acts of the Delaware Legislature on the same
basis. 45 Del. at 32-33.

Opinion of the Justices, 337 Mass. 777, is an advisory opinion of the Supreme
Judicial Court of Massachusetts to the state legislature on questions including whether
a special commission could be authorized to spend public funds for a state
commemoration of the centennial of the Civil War. The special commission was to be
made up of the governor, 4 members of the legislature, 4 persons appointed by the
governor, and 16 persons named by nongovernmental veterans’ organizations. The

court expressed the following view:
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"We thitk that it would not be propet to authotize the selection
of petsotis to expend public futids by otganizatiots or groups ot
thetriselves public bodies or made up of public officers. 1t thay be
otherwise whete thete 1s no mote that a power of Homination
it a private orgatization.” 337 Mass. at 784,

Desplte the vetetans’ unquestoned interest and qualifications to setve o the
cotnmission, authorizing them to spend public funds was sald to be imptropet because
“each individual 1s accountable solely to his own tespective otganization and has no
cotttiection with any branch of government in which the sovetelgn power is lodged by
out Cotistitution.” 337 Mass. at 784.

The challenge in Matter of Fink v. Cole, 302 N.Y. 216, 97 N.E.2d 873 (1951), was
to an act of the legislatute which delegated to The Jockey Club, a private cotporaton,
the power to license horse owners, trainers, and jockeys. The act gave the stewards of
The Jockey Club discretion to grant or deny licenses. In that regard, the court stated:

“[1]n the exetcise of the broad discretion vested in them in the
issuance of licenses--essentially a sovereign powet--the stewards
are officers of The Jockey Club who ate neither chosen by, nor
responsible to the State Government. They are not sworn as
public officers, nor are they removable as such.” 302 N.Y. at 224,

The court concluded that the delegation was patently unconstitutional.

Respondents did not respond to the out-of-state cases relied upon by

petitioners for the contention that the legislature unconstitutionally delegated

appointive power to private organizations. They briefly describe two out-of-state cases
cited by this court in Marks v. Frantz, 179 Kan. at 650. In Elrod v. Willis, Governor, 305
Ky. 225, 203 5.W.2d '18 (1947), and Bradley v. Board of Zoning Adjustment, 255 Mass.

160, 150 N.E. 892 (1926), statutes requiring a governmental official to appoint members
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of boards from lists of persons submitted by private groups were approved. We note
that in Opinion of the Justices, where the Massachusetts court disapproved a Civil War
commemoration commission with members drawn from private organizations, the
court stated with regard to Bradley: “It may be otherwise where there is no more than a

power of nomination in a private organization.” 337 Mass at 784.

The nature of the delegated power in the present case is appointive rather
than regulatory. In Marks v. Frantz, too, the delegated power was appointive. There,
the nature of the function to be performed by the appointees was regulatory. The
optometry act delegated to the Kansas State Board of Examiners in Optometry authority
to grant certificates of registration, to revoke certificates, to make rules and regulations
for the conduct and government of applicants for certificates and for licensed and
registered optometrists, and to prescribe a code of ethics for optometrists. This court

upheld the constitutionality of the optometry act.

In Marks, the appointments were recommended. The optometry act provided
that the governor would appoint a three-person board of examiners from a list of four
names for each appointment submitted by the optometric association. 179 Kan. at 644.
In Sartin v. Snell, 87 Kan. 485, 125 Pac. 47 (1912), the appointment was made by the
district judges. In neither case was the power to appoint delegated to a private person or
organization. A number of the cases cited by petitioners involve appointments from
among a list of names submitted by a private group. Although the practice effectively
restricts the candidates to members of the private organization, courts generally view
this practice as permitting the governor or legislature to maintain some participation or
discretion in the appointment. As this court noted in Marks, the legislature has
provided “a restricted power of appointment in many instances,” and that “seems to be

a settled legislative pattern.” 179 Kan. at 649.

In the present case, the appointments are absolute. We are not dealing with
the legislature’s delegating the authority to recommend or nominate but, rather, with

the delegation of power to appoint members of the commission. No cases have been

30 /=32



clted by respondents whete an absolute delegation of dppolhttient powet to a ptivate
otganization withstood a constitutional challenge, not are we awate of Aty

In Gumbhir v. Kansas State Board of Pharmacy, 228 Kan, 579, 854-85, 618 P.2d
837 (1980), we sald:

" After reviewing these cases it appeax;s the legislature may enact
getteral provisions for tegulation and grant to state agencies
cettaltt discretion in filling in the details, provided it fixes
reasonable and definite standards to govern the exetcise of such
authotity, [Citations omitted.]

“However, a strict rule is applied when the delegation
of authority to some outside, nongovernmental agency s
attempted. The legislative powet of this state is vested in the
legislature and the legislature is prohibited from delegating
legislative powers to nongovernmental associations or groups.”

We then held the statute was an unlawful delegation of legislative authority to a
nongovetturienital association and therefore constitutionally impermissible under
Article 2, § 1 of the Kansas Constitution. Article 2, § 1 expresses the fundamental
concept that we are to be governed by our duly elected representatives. It is the
foundation upon which our democratic form of government is built.

The concept of utilizing qualified Board members experienced in the workers
compensation field has merit. We do not find that a private organization cannot

participate in the selection process. The power of nomination may be exercised by a

organization, the Kansas Optometric Association, with the final selection made by the
governor. The fatal flaw in K.5.A. 44-555b is not in the AFL-CIO and KCCI participating

in the selection process but, rather, in their selecting the Board members.
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We conclude Gumbhir is controlling on this issue. In the present case, as in
Gumbhir, the challenged statute is an unlawful delegation of legislative authority to a
private entity. We therefore hold that the provisions of K.S.A. 44-555b, providing for
the appointment of Board members, violates Article 2, § 1 of the Kansas Constitution

and thus is a constitutionally impermissible delegation of legislative authority.

Since we have held the above provisions of K.S.A. 44-555b to be
unconstitutional, we must determine what effect our holding has on the remaining

provisions of the statute and the Act.
The Act contains a severability- clause. K.S.A. 44-574(b) provides:

“If any provision or clause of this act or application
thereof to any person or circumstances is held invalid, such
invalidify shall not affect other provisions or applications of the
act which can be given effect without the invalid provision or
application, and to this end the provisions of this act are declared

to be severable.”

In Thompson v. KFB Ins. Co., 252 Kan. 1010, 1023, 850 P.2d 773 (1993), we
stated the test to be applied:

“"Whether the court may sever an unconstitutional
provision from a statute and leave the remainder in force and
effect depends on the intent of the legislature. If from
examination of a statute it can be said that the act would have
been passed without the objectional portion and if the statute
would operate effectively to carry out the intention of the
legislature with such portion stricken, the remainder of the
valid law will stand. Whether the legislature had provided for a

severability clause is of no importance. This court will assume
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severability IF the utconstitutional patt can be severed without
doltig violetice to legislative intent.”” (Quoting Felten Truck

Line v. State Board of Tax Appeals, 183 Kan. 287, 300, 327 .2d 836
[1958].)

We furthet quoted State, ex rel,, v. Consumers Warehouse Market, 185 Kan.
363, 372, 343 P.2d 234 (1959):

"'The rule 1s stated vety cleatly in the eatly case of
Central Branch U.P.R. Co. v. Atchison, T. & S.F.R. Cv., 28 Kan.
*453, ih which it was held:

""While it 1s undoubtedly true that a statute may be
constitutional in one part, and unconstitutional in another, yet
this rule obtains only whete the two parts are separate and
independent; and where they are so related that the latter is a
condition of, a compensation for, or an inducement to, the
formet, or where it s obvious that the legislature, having respect
to opposing rights and interests, would not have enacted one but
fot the other, then the unconstitutionality of the latter avoids
the entire statute.”” (Syl. 1.)” 252 Kan. at 1023-24.

Here, the provisions of K.5.A. 44-555b for selecting the Board members are
obviously not separate and independent from the remaining provisions of the statute.
These provisions are the heart of the statute, and without them the statute is rendered
inoperative and the intent of the legislature cannot be carried out. Thus, the provisions
of K.5.A. 44-555b are not severable, and the statute is invalid. Nor is K.S.A. 44-555b

eparate and independent from K.5.A. 44-556. The latter-provides-for-judicial-review-of————

the actions of the Board. The legislature would not have enacted the latter but for the

former. The same is true of K.5.A. 44-551, since it provides for review of the
administrative law judge’s actions by the Board. Notwithstanding the severability
clause, we conclude that K.5.A. 44-551 and K.S.A. 44-556 are not severable from K.S.A.

33 /-3S



44-555b, and for that reason K.S.A. 44-551 and K.S.A. 44-556 are also invalid.

This, however, does not end our inquiry. The 1993 amendments to K.S.A.
1992 Supp. 44-551 and K.S.A. 1992 Supp. 44-556 repealed the original statutes and
provided a substitute review procedure for actions of the administrative law judges and
the Board. In City of Kansas City v. Robb, 164 Kan. 577, 190 P.2d 398 (1948), this court

stated the general rule applicable in such a situation:

“’So where an act expressly repealing another act and
providing a substitute therefor is found to be invalid, the
repeaiing clause must also be held to be invalid, unless it shall
appear that the legislature would have passed the repealing
clause even if it had not provided a substitute for the act
repealed.”” 164 Kan. at 579 (quoting 59 C.J. 940).

At issue in Robb was the constitutionality of G.S. 1935, 13-1018! (1939 Supp.), as
amended. We held the attempted amendment to 13-1018! was unconstitutional and
invalid. We then concluded that the legislature would not have passed the repealing
clause if it had not provided the substitute for the statute repealed. The court then held:
“It follows that the repealing provision must fall along with 13-1018], as amended by
Laws of 1941, chapter 122, section 11. This leaves section 13-1018! still in force as it

existed prior to the attempted amendment.” 164 Kan. at 580.

In State ex rel. Stephan v. Thiessen, 228 Kan. 136, 144, 612 P.2d 172 (1980), we
considered what effect our holding HB 3129 (L. 1978, ch. 323) invalid had on the original

section it amended:

“The statutes repealed by HB 3129 were integral parts of the
Kansas law enforcement training center program. The bill
provicied substitute provisions therefor.

“In Topeka Cemetery Ass'n v. Schnellbacher, 218 Kan.
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39, 542 P.2d 278 (1975), this coutt cottsidered the effect of an dct,
later held unconstitutional, which putported to amend and
tepeal existing statutes, The coutt approved and applied the
following statetnent frotm City of Kansas City v. Robb, 164 Kan.
577, Syl. 4 2, 190 P.2d 398 (1948):

""Whete a legislative act exptessly tepealing an existing
statute, and providing a substitute thetefor, 1s invalid, the
tepealing clause 1s also invalid unless it appears that the
legislatute would have passed the tepealing clause even if it had
not provided a substtute for the statute rebealed."' p. 45.

“The changes made by HB 3129, relative to the Kansas
law enforcement training center, deal primarily with its funding,
We cannot conclude that the legislature would have passed the
repealing clauses if it had not provided substitutes for such
statutes. Under such circumstances, the repealing clauses are also
invalid.”

In the present case, thete is no question that the legislature would not have

repealed K.5.A. 1992 Supp. 44-551 and 44-556 if it had not provided a substitute for the
repealed statutes. Thus, it follows that the repeal of K.5.A. 1992 Supp. 44-551 and 44-556
is invalid, and these two statutes are still in full force and effect as they existed ptior to
the attempted 1993 amendments. As a result of this determination, we conclude that

the remaining provisions of the Workers Compensation Act can effectively carry out

the intention of the legislature and are constitutionally sound. Therefore, all other

provisions of the Act shall remain in effect except that any reference to the Board shall

be of no force and shall be disregarded.

Since we have determined that the challenged statutes are invalid, it is not

necessary to consider the other constitutional questions raised by the petitioners.
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In accordance with the foregoing opinion, the writ of mandamus is granted.
The petitioners are entitled to judgment ousting the members of the Workers
Compensation Board and dissolving the Board. We further hold that upon the filing of
this opinion, the positions of the members of the Board are declared to be vacant, and
the power and authority of the Board is declared to be invalid and shall no longer be
exercised under the Workers Compensation Act. It is the further holding of the court
that any decisions and actions of the Board which are final and in which the time to
appeal has lapsed prior to the filing of this opinion are declared lawful, valid, and
binding upon the respective parties. Those claims presently pending before the Board
or on appeal to the Court of Appeals are to be transferred to the appropriate district

court for determination consistent with this opinion.

SIX, J., concurring: My concurrence focuses on syllabus 1 of the majority
opinion. A syllabus is designed to represent “a brief statement . . . of the points decided
in the case.” K.S.A. 20-111. The points of law “shall be confined to those questions
necessarily arising from the facts in the case.” K.S.A. 60-2106(b).

The language in the majority’s syllabus q 1 is too broad. Syllabus { 1 should
read: “The legislative power of this state is vested in the legislature, and the delegation
of an absolute power of appointment of the members of the Workers Compensation
Board under K.S.A. 44-555b(e) and (f) and K.S.A. 44-556 to a private group or association

is constitutionally impermissible.”

When we embark in constitutional waters, we should place a firm grip on the
language tiller so that the opinion stays close to shore. The majority’s broad language in
syllabus q 1 conflicts with the court’s oi:inion in Marks v. Frantz, 179 Kan. 638, 298 P.2d
316 (1956) (upholding a statute in which the optometric association, a private
organization, eXclusively selected the names submitted to the governor, who then

appointed the three-person board of examiners).
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The body of the thajotity opinion, with which 1 dgtee, states: "I the present
cdse, the appolntnents are absolute, We are ot dealing with the leglslature’s
delegating the authority to recomtnend or nominate but, rathet, with the delegation of
power to appoint members of the comnission.” (Slip Op., 30.)

Futute constitutional issues involving leglslative action will cote to this
coutt for tesolution. Our language should reflect a disposition of issties dtising from the
facts i1 the case befote us. We ate deciding, in the instant case, that K.5.A. 44-551, 44-
555b(e) and (f), and 44-556 are unconsttutional, The majority opinlon ackhowledges the
nattow path we walk between Marks and Gumbhir v. Kansas State Board of Pharmacy,
228 Kan, 579, 618 P.2d 837 (1980), by obsetving:

“The concept of utilizing qualified Board members
expetienced in the workets compensation feld has merit. We do
hot find that a private organization cannot participate in the
selection process. The power of nomination may be exercised by
a private organization. In Marks, the recommendations were
made by a private organization, the Kansas Optometric
Association, with the final selection made by the governor. The
fatal flaw in K.S.A. 44-555b is not in the AFL-CIO and KCCl
participating in the selection process but, rather, in their
selecting the Board members.” (Slip Op., 31.) (Emphasis added.)

The points decided in the instant opinion should not send anticipatory
unconstitutional sighals beyond the perimeters of the opinion, as defined by the facts

creating the issues presented.
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Ndministration and Support Services

the Misslon is to provide administration and support services
to the other programs in the Department so they can provide
services to the citizens of Kansas that are required by law,

"he Labotr Market Information Services Section maintalne bagic
labor force and economic data and 1s the actuarial trustee of the
state's Employment Security Trust Fund which 1s the fund from which
unemployment insurance benefits dare paid.

fhe Kanpas Dccupational tnformation Coordinating Committee has
developed and mailntains an occugational information sttam that
asslets guldance counselors and placement offlcers as we 1 as those
involved in economic developtient and program planning.

Legal Services takes appropriate dction to resolve legal
matters, including the rendering of formal and informal opinions;
represents the Department at administrative hearings, in judicial
reviews of administrative orders, and 1in any other trials and
appellate hearings in state and federal courts.

"he Policy, Planning and Analyeis Sectlon assgists the
secretary of Human Resources with legislative matters, aselste 1n
pudget preparation and maintains the system for policy development
and distribution throughout the Department. This section aleo

plans for space needs, designe offlice layoute and negotlates
leases.

Phe Communications Section is responsible for marketing
activities, media relations, producing a newsletter and assisting
with the Department's training functions.

The Building and Office Services Section has regponsibility
for maintenance of buildings, premises and equipment; printing and
graphic design needs; mail services; the purchase of supplies and
equipment; and for the operation of a storeroom for the
disbursement of supplies to all DHR offices statewide.

The Integrity Section, through the Internal Security Unit does
internal  investigations, risk analysis, security audits,
coordination of information releases, contingency planning and
develops and monitors computer cross matches and computer terminal
security. The Integrity Section is also responsible for fraud
‘prevention, detection and collection of unemployment benefit
overpayments through the Benefit Payment Control Unit. Random

i i Unit to determine rates
of fraud, abuse or errors made in processing unemployment benefit
claims.



the fipcal Management Section heas responsiblility for
disbursetient of administrative expenditures, accounting for toney
received, generation of financial reports and the operatlion of an
accoufiting system that meets both state atd federal requirements,
Whigs section alpo provides financlal technical eupport to the
programs within DHR,

the tnformation Systems Sectiott provides date processin and
telecommunlcations services to the Department. A mailnframe
computer operatioft is maintalned and a computer teleptrocesslng
network serves over 46 statewide locations.

The Program Budget Analysis Section is responigible for prograt
budgeting, staff planning and the monitoring of ptaff usage.

persofinel administration and Eguel Employment Opportunity are
also within the bivislon of staff Servlices.

tUne oyment u ce Bervices

The Unemployment tnsurance program serves two basic purposes:
(1) providing unemployed workers the means of getting through a
temporary period of unemployment and (2) serving the business
community by placing money into circulation at the onset of a
local, state or national econoftic downturn, thus helping to reverse
or slow recesslonary pressures.

the Contributions Section collects the unemployment insurance
tax from employers which is used to pay benefits. This section has
responsibility for establishing employer llability under the Kansas
Bmployment Security Law; processing quarterly contributions and
wage reports; and collecting past due tax llabilities.

The Beneflts Section processes unemployment insurance claimse,
in-state and interstate, for eligible unemployed workers. The
penefit payment activities are administered in eight district job
insurance offices and about 30 itinerant locatlons across the
state. The framework for the Unemployment Insurance program was
established in federal legislation, Title III and IX of the Social
Security Act and the Federal Unemployment Tax Act. Authority for
the program in Kansas is found in K.S5.A. 44-701 through 44-758 and
igs referred to as the Employment Security Law.
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tnduptrinl Bafety

the tndustrlial Satety and Health Program is to help ineure
safe and healthful working conditions for the working men and women
of Kansas and to bring about greater awareness of the imiportance of
occupational safety and health through training and education of
eiployees and employers. 'This Sectlon provides to the private
sector a free consultation program providing asslstance in
interpreting the requirements of the Federal Occupational Bafety
and Health Administration (OSHA) and in ldentifying, elimlnating
dand/or controlling safety and health hazards. It has
responeibllity for work place safety and health enforcemetit with
ublic sector employment under authority of K.5.A, 44-636. It dleo
as enforcefent responsibility for legislation in the Workers
Cotipensation Law, that requires insurance companies and group-
funded plans to provide accident prevention services to insured
etiployers.

gﬁploxmunt and Training

fhe Divislon of Employment and Training administers several
programs designed to find jobs for individuals and 1f needed to
train them for entry into the labor force.

KanWork is a relatively new program authorized in 1988 by the
Kansas Legislature., It is administered 1ln conjunction with the
pDepartment of Social and Rehabilitation Services to provide
employment and tralning services to welfare recipients.

Job Service activities include placing job-ready applicants
into jobs and assisting employers in finding guitable employees to
fill job openings.

The JTPA program provides federal funds to prepare youth and
unskilled adults for entry into the labor force. Resources are
targeted to the economically disadvantaged and others who face
gerious barriers to employment. Funds are also made available to
provide services to dislocated workers.

Workers Compensation

The Kansas Workers Compensation Program is to provide the
services required by the Kansas Workers Compensation Act contained
in Chapter 44 of Kansas Statutes Annotated. This Program consists
of eight sections.

The Judicial Section includes 10 administrative law Judge
positions that are located across the state, two in Topeka, one in
Salina, three in Overland Park, three in Wichita and one in
Liberal. This Section conducts pre-hearing settlement conferences;
provides preliminary, regular and settlement hearings; and issues
written awards containing full finding of fact and law.
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the Rehabllitation Section directs and audite the
rehabllltation services provided to injured workers; conducte an
initial review and on-going monitoring of the rehablilitation plane
and needs of injured workers; reviews all assesement and vocational
rehabllitation plans; and tediates any disagreements contained in
the assesstent or platn.,

the Medical Services Section establishes schedules to flx the
maximum fees for any fedical treatwent rendered by health care
providers to injured workers under the Workers Compensatlion Act.
Mhis Section also conducts utilization and peer reviews of medical
copts in individual veses; monitors compliance with the medical fee
schedule; and treports on the effect of utlilization review and
tedical fee schedules as cost contalnment measures for wotrkets
cotipensation in Kaneds.

the PFraud and Abuse Sectlon directs and assists in the
investigation atd prosecution of alleged fraudulent ot abusive acts
oi practices and investigates and teports suspected fraud and
abuse.

the Benefit Review Section provides informal dispute
resolutlon proceedings where the respective parties to a claim are
advised of thelr rights and disputed issues are resolved by mutual
agreement of the parties.

The Ombudeman/Claims Advisory Section provides information and
assistance to injured workers and other concerned parties; attempts
to solve problems with individual workers compensation clalms;
provides carrier information and status of claims; and apsists non-
represented parties in the benefit review conference.

‘he Business and Accounting Section administers the self-
insured program; reviews applications for self-insured employers;
and is involved in office space management and the budget process.

The Research and Analysis Section processes all incoming
documents, responds to all written information regquests and
compiles and maintains a database of information regarding claim
characteristice and costs. This Section also monitors a system of
electronic data transmission, the closing of rehabilitation cases
and reporting activities of other units within the Division.

Employment standards and Labor Relations

This program is to provide an orderly manner for employees to

make claim for unpaid wages; to requlate private employment

agencies; and to create a harmonious and cooperative relationshilp
petween labor and management by (1) assisting in conflict
resolutions, (2) insuring that both groups are acting within the
framework of applicable state and federal statutes, and (3)
adjudicating disputes that arise in the bargaining.
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 Commismion on Disability Concetns

the purpose of the Kaneas Cofimission on biesability Concerns le
to involve all segmente of the Kaheds community thrcugg legislative
advocacy, education and tesource networking to ensure full and
equal citizenship for all Keansans with disabllities.

the Commisslon 1s mandated by setatute to facllitate
independence for disabled Kansans. independence it this instance
mieans llving outslde institutions and in the efivironment of the
dipabled person's choice, The function of CDC is to work with
Federal, state and local unlte of government es well as buslhess,
labor and private citlzens and not profit organizations to enhance
the quality of life of disabled Kansans.
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DEPARTMENT OF HUMAN RESOURCES
STATE OPERATIONS BUDGET FOR FY'96 - 45,598,151

I Emply.Serv.(321.5 Pas)
$13,574,436 -29.8%

Hisp.Aff. (3 Pos)
$159,332 -0.3%

Indust Safety (24 Pas)
$1,253467 -27%
Emply.Stds. (10 Pas)
$480,801 -1.1%
ES.S.L (31 Pas)
$2.056,701 -45%

U.1| (258 Pos)
$11,998,702 -26.3%

\\Wark.Comp, (118 Pas)
$6,370,521 -14.0%

Appm. Tmg (2 Pas)
$84,513 -0.2%

Disab. Cans. (4 Pos)
$217,618 -0.5%

i
Admin/Supp.(173 Pas)
$9,402,059 -20.6%

W |
2 Total Agency Positions - 944.5




DEPARTMENT OF HUMAN RESOURCES
ERAL REVENUE FUNDED PROGRAMS

Fiscal Year 1996 - $1,061,930

Support Services
$102,052 - 9.6%
Disability Concerns '
$192,619 - 18.1% .

jal Services

$48,480 - 46%

Stds./LbrRlts.

P84 - 14.7% Apprenticeship

$84,513 - 8.0%

Employment Services Hispan{c Affairs
$90,000 - 8.5% $160,877 - 15.1%




BUSINESS, COMMERCE AND LABOR CoMMitTtEE

January 18, 1995

Mr. chairman, Members of the Committee, my name is Linda Tierce,
I am the Acting birector of the bivision of Employment Security and

the Chief of Unemployment Insurance Benefits,

Unemployment Insuratce is a program that provides temporary, weekly
unemployment checks to gualified unemployed workers. ''he Kansas
Employment Security Law was enacted in 1937 to provide some income
during limited unemployment for those individuals who are
unemployed due to conditlons in the economy and through no fault of

thelr own.,

We have elght district claims offices in Kansas located in Topeka,
Kansas City, Overland Park, Pittsburg, Hutchinson, Salina, and two
offices located in Wichita. Additionally, individuals who have
wage credits in Kansas but live out of state can file a claim for
benefits through an interstate 1liable office located in the

Administrative Office here in Topeka.

During the 1994 Fiscal Year, 130,704 individuals filed an initial

claim for unemployment insurance benefits through our offices.

House Business, Lonrmercd »

Labor Lommi+Fee
/-/8-95
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Buslhess Cotitterce and Labor Committee
January 18, 1995

Page 'f'wo

Those individuals were compensated for 929,979 weeks of benefits at

an average weekly amount of $187.93 for a total payout of
$174,768,830.

My area of responsibility includes the administration of the
Unemployment Insurance program, lnecluding legislation, federal law
conformity, budgets, and policy and procedures governing the

payment of uhemployment beneflts,

I have attached an informational pamphlet on unemployment insurance
beneflts and a handout on key facts to my testimony . for your
information. 1 plan to be with you tomorrow for a more indepth
discussion of the Employment Security Programs but I would be happy

to answer any guestions that you may have today.
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Mumbar of llable employers, end of year ., ... ... b R € R 5§ A PR 61,144 59,820 2.8
Monetary determinations . . . .., § il T E AR B e § e 3 Eediad B 6 Vb m 4 94,359 97,202 2.8
Ineligible & ..o iviin G 4B T E e ¢ U e G U R A S 15,470 17,224 -10.2
Pargart o650 win o ¥ E SR EF DR d 6 O S B F A R R ARG B Y A S E 16.4 77 000
Ellgible ........... e e e e 78,889 79 a78 -1.4
Per cent qualilylng for
Meaximum WBA | L% 8 RN 8§ NSEENES 2 N ARG % SRS B 85 ROTEN K % S K K N 35.6 ar.o 000
Mevdmum durntiorl ........ OB TG T R 6 F SR I § R § § e 8 53.1 56.8 000
Maxclmilim total SWERd . o v oo i 6 iaiion & % oo s v viie s o 8 Vet s s b e e i 288 306 000
AVOrEED WA e e e e e $1087.94 101,57 az
Average potentlal duration (weeks) .......... S TV ARG TV VA Y A R 286 229 -1.4
Ellgibllity-diacualification determinationa (other than base perlod wages) and
POCIOTOEMINGRIONE &5 4 5 & aiiai 5 5 ¥ wbiili 3 5 50 s s v wbiae o 5 wedlns § & Bohie v n §osnesne 2 65,615 87,172 2.3
Dlogualliied o v-i 0 o winvinns v o semen o 8 pasise & & s @ 8 SR B RS § 8 AW @ 33,453 32,457 a1
Par cont of total datnrmlnatlonl R E R ¢ S Y R S a .. 51.0 48,3 00¢
Status of resarves;
Balance, start of year . ... ... e e $632,240,662 $576,188,790 9.7
—————————Net-noome—Gontributiont———————————— H; 1053; +
Interest racalVEd . 5« vavin v v b R RaEa B E SEa ¥ E BEe G Y 7 i $45,450,925 457,979,099 216
Nat dishursements . . . ... . e $164,092,315 $172,980,727 -5.1
Ba|arics, atid BT YORF: & v o savem 5 & ¢ vati 5 5 HUERIS ¥ ¢ R W P WRNG B Y VR N a6 e $691,774,385 $632,240,662 94
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Business, Commerce, and Labor Committee
Joanuary 18, 1995
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Mt. Chalrtian, Members of the Committee, iy tame Iy Paul Bicknell, 1 am the Chief of

Contributions for Unemployment Insutance,

The Contributions Branch fs the tevenue generating art of Unemployment thsutance, My
ared of responsibility fs to administer the statewide contributions ot unemployment tax
program, When fully staffed, the Conttibutions Branch has 88 full-time employees, 5
intermittent, and 10 temporary employees, for 4 total of 103 -- 4 of the Ihtetmittents and all
of the temporary employees work primatily during teport processing, 4-times a year, Of the
88 full-time employees, 41 employees are housed and work out of the administrative
operations at 401 Topeka Blvd,, while the other 47 employees are fleld personnel working

out of 22 offices throughout the state,

The Contributions Branch has five major functions - determining employer liability; securing
delinquent monies and reports; correcting employer errors in reporting and processing
employer quarterly reports; employer tax rate determinations; and auditing employet books

and records to insure compliance.

At the close of calendar year 1994, Kansas had 62,247 subject employers registered - 59,546

contributing employers, 665 reimbursing employers, and 2,036 rated governmental employers.

During FY 1994 (October 1, 1993 through September 30, 1994), we established ¥,0%0 new
employer accounts and terminated 7,950 -- an increase of 1,640 employer accounts. During
FY 1994, Kansas employers paid in $178,175,113 in contributions. During the same time

period, we audited some 1,041 employer accounts.

MHouse Business Lommeres v
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I have passed out a copy of our "Handbook for Employers” which Is an excellent publication
to famillatizing yourself with unemploytent Insurance, T will be with you tomortow for a
more ndepth discussion of the Employment Secutity Programs - especlally that which relates

to the Contributions activities,
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