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MINUTES OF THE HOUSE COMMITTEE ON BUSINESS, COMMERCE & LABOR.
The meeting was called to order by Chairman Al Lane at 9:00 a.m. on January 31, 1995 in Room 526-S of the

Capitol.
All members were present except:

Committee staff present: Jerry Donaldson, Legislative Research Department
Bob Nugent, Revisor of Statutes
Bev Adams, Committee Secretary

Conferees appearing before the committee:
Brandon L. Myers, Chief Legal Counsel, Kansas Human Rights Commission (KHRC)

Others attending: See attached list

Brandon Meyers appeared before the committee to give a presentation on the Kansas Act Against
Discrimination (KAAD). The KHRC administers and enforces the KAAD. The KAAD prohibits
discrimination in employment, public accommodations and housing on the basis of race, sex, national origin,
ancestry, religion, color and disability, and further prohibits discrimination in housing on the additional basis
of familial status. The KAAD was originally added to the law in 1953. Significant changes were made in
1991, which basically patterned upon the Federal Americans with Disabilities act of 1990 (ADA). One of the
reasons that Mr. Meyers was invited to speak to the committee was to talk about some of the differences
between KAAD and the ADA. Some of the differences are: The KAAD is administered by KHRC; Title I of
ADA is administered by Federal Equal Employment Opportunity Commission (EEOC). KAAD covers
emplovers of 4 or more employees, and ADA covers employers of 15 or more employees (effective July 26,
1994). The written testimony lists more differences (see Attachment 1).

M:r.wymdmsuwlkdﬂmcmmimﬁmﬂmgmﬂmm@cmsﬁmmuﬂkspmdl%,
and a booklet with the statutes printed for The Kansas Act Against Discrimination and Kansas Age
Discrimination in Employment Act. These are available from the Kansas Human Rights Commission, Landon
State Office Building, 900 SW Jackson in Topeka.

M. Brandon was asked to return for our next meeting, February 1, to answer questions from the committee.

The meeting adjourned at 9:55 am.
The next meeting is scheduled for February 1, 1995.
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PRESENTATION TO 'T'HE HOUSE BUSINESS,
COMMERCE AND LABOR COMMITTEER BY
BRANDON L. MYERS, CHIEF LEGAL COUNSEL,
KANSAS HUMAN RIGHTS COMMISSION,
JANUARY 31, 1995

We were recently asked to brief the Committee on the Kanpas
Act Againet Discriminetion and Kanses Age Disgcrimination in
Employment Act. My understanding ie that this is to provide an
overview of the Commipesion'es enhforcement and other activities for
new members of the Cotnnittee, as well as provide Information of
interest to specific members of the Committes. We did hot have a
great deal of time to prepare this presentation, so 1 am golng to
utillize materiale 1 have presented previously for the general
overview. Attached is & briefing ! gave to the House Labor and
Industries Commlittee during the 1993 session, and an update I gave
to the Kanhsas Clty Metropolitan Bar Assoclation a little over =a
vear ago. By and large this is basic, current information. I have

penned in a couple of notes necessary to update data referred to
within the KCMBA handout.

Separately handed out to you by staff will be the following:

1. KHRC publlication reprinting the Kanspas Act Against
Discrimination (KAAD) and the Keansas Age Discrimination in
Employment Act (KADEA).

2. KHRC 1993 Annual Report. (Note: the 1994 Annual Report is
nearing completion, and it will be distributed to the Governor and
each member of the Legislature before the end of the current
legislative sesslon).

3. KHRC publication reprinting the Kansas Administrative
Regulations adopted by the Commission is being revised to include
the regulations regarding public accommodations adopted by KHRC in
1994, so I am not passing out the publication as it was prior to
the revision. If anyone wishing to have a copy of this previous
publication or wishing to have the updated booklet sent them will
let me know, T will assure those materials are delivered.

4, T also have with me for yvour examination EEOC's Technical
Assistance Manual for the Americans with Disabilities Act, EEOC's

Rasolree—Riractory—feor—the—Americans—with—Disabiditi-es—Pot—BROC
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pamphlet entitled "The Americans with Disabilities Act, Your
Responsibilities as an Employer," a copy of an ADA Handbook
published by the Great Plains Disability Business Technical
Assistance Center (which contains a reprint of the ADA Handbook
published by EEOC and the US Department of Justice, including a
copy of the ADA statute itself, supporting regulations adopted by
the Federal government (with analysis and comment), the ADA
Accessibility Guidelines (ADAAG), a Summary Chart of Coverage and
Effective Dates of ADA (Appendix C), "ADA Questions and Answers"

usiness, Comm itree ¢ Labor
Attdechmend [
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(Appendix D) which lists offices/phone humbetrs for fFederal
government itiformation and enforcement sources under the ADA, and
itiformation epeclific to major polnte regarding Titles It and 111 of
the ADA). Because of similarities in the approach of the KAAD and
the ADA on substantive Ipsues regarding disabllity discrimination,
these federal ADA materiales atre helpful regarding Keneas lestes.

T previously made this handbook avellable to the Committee's
Legielative Research staff.

5. KHRC has an sctive public education program regarding
diserimination law. Our BEducation and Training Specialist, Monlca
Hill, ls  avallable to present educational eeminars on
diserimination l1esuves througout the state. 1f you have
conetituents wishing to evell themselves of wsuch services or to
receive materlals from KHRC, Mg. Hill cean be contacted through the
Commigelon's main office in Topeka.

6. I also have available a copy of the grant proposal of
Kensas Legal Services, Inc. seeking private, non-tax funding for a
third-party mediation project to be made avallable to parties to
KHRC complaints Iin an efforts to resolve compleaints short of full
investigation and to reduce our caseload of pending complaints.




PRESENTATION BY BRANDON L. MYERS,
CHIEF LEGAL COUNSEL, KANSAS HUMAN RIGHTS COMMISSION,
FOR KCMBA LABOR LAW SEMINAR
NOVEMBER 8, 1883

INTRODUCTION

this presentation 1s intended primarily to provide an update
as to 1ssues 1n Kansas antidiscrimination law. Although a brief
pverview ahd background segment is provided, the premise of this’
presentation 1s that attendees at an employment law seminar such as
this already have a basic, working khowledge of the Kansas Human
Rights Commission, ite procedures and the laws it administers,

BACKGROUND AND OVERVIEW

The Kansas Humanh Rights Commiesion (KHRC) formerly the Kansas
Commiesion on Civil Rights (KCCR) administers and enforces the
Kansas Act Against Discrimination ("KAAD", K.S.A. 44-1001, et seq)
and the Kansas Age Discrimination 1n Emp1oqunt Act ("KADEA",
K.S.A. 44-1111, et seq). "

The KAAD prohibits discrimination 4n employment, public
accommodations and housing on the basis of race, sex, national
origin, ancestry, religion, color and disability, and further
prohibits discrimination in housing on the additional basis of
familial status. Age discrimination in employment is prohibited by

the KADEA, which defines "age” as over 18 years of age.

The Kansas Act Against Discrimination was originally added to
the law in 1953. The prefatory note in the Commission’'s booklet
containing a reprint of the KAAD and KADEA (provided as a handout
to participanté in this seminar) provides a chronology of the

development and expansion of the statute and the Commission's
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responsibiiities,

The Commission consists of sevenh people appointed to four-year
terms by the Governor, and thgy are subject to contirmation by the
Sehate,

The Commissionhers are generally responsibie for the conduct of
the agency and 1ts staff,. A Commissioner 1s assigned to wach
compiaint f1led with KHRC to act ms the Investigating Commissioner
who will determine "probable cause" or "no probable cause” as to
the allegations of the complaint, or determine whether other
disposition of a complaint is appropriate, On any unconciliated,
probable cause complaint which proceeds to public hearing, the
Commissioners who were not assigned to the complaint as the
investigating commissioner, will determine whether or not a
violation of the law was proven and what, 1f any, remedies are
appropriate. '

The Commission's main office is 1in Topeka, with a branch
office 1in Wichita. The agency staff is composed of 43 people, 21
of whom are 1nvest1gatorsﬁ# (Refer to Commission Annual Report
provided for further organizational details.) # Current by 45ﬂFw®ij

BASIC PROCEDURE
Any person claiming to be aggrieved by an alleged unlawful

discriminatory employment practice may, personally or by an

attorney-at-law, file a verified complaint with the Commission.
(See K.S.A. 44-1005(b), K.S.A. 44-11 and K.A.R. 21-41-1.)
The Commission or the Attorney General may also initiate

complaints (see.K.S.A. 44-1005(b)). The Commission may initiate an
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investigation without the t11ing of & complmint when 1t hes reason
to believe discriminatory practices are occurring.

tt has been held 1nh at 1east one unpublished appellate
decision that the Commission has authority to investigate
complamints ti1led by so-called “"third parties" not necessarily
directly hartmed by alleged acts of discrimination. (See KCCR vs

mp_Se ' nes ct. , 1887, unpubilished,)

KHRC through 1ts Intake Department essists 1in the f1l1inhg of
compiaintes and begine 1nitiml gathering of information needed to
investigate a complaint. A complaint filed with KHRC will be
forwarded to the U.S, Equal Employment Opportunity Commission
(EEOC) unless the complainant reguests that 1t not be so forwarded,
(However, practitioners would be well-advised to closely monitor
and make sure such dual=filings are accomplished.)

KHRC gnd EEOC maintain worksharing agreements which set out
rights and responsibilities for processing dual-filed complaints.
These agreements are intended to minimize duplicitous investigative
work by the agencies, (Cop1aé of these agreements are aveilable to
the public on reguest.)

Within seven days of the filing of a complaint the Commission
must serve a copy of the complaint upon each party alleged to have

violated the KAAD or KADEA (K.S.A. 44-1005(d)). (The parties to a

KHRC complaint are referred to as Complainant and Respondent.)
Respondents are requested by the KHRC notice to provide an initial
outline of their position on the complaint. Timeframes for the

requested response are established in the notice, but are extended
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administratively when hecessary,

The Commiessioh encourages the parties to volunhtarily engage 1n
a Pretiminary Investigative Conference (PIC). At PIC the parties
ahd @ KHRC investigator meet and determine what {ssues exist in the
compliaint, what the areas of agreement are, and as much 1nitiail
information 1s gathered as possible. Opportunities for early
sett lement are explored and basic Jurisdictional information i1s
procured, Ih some instahces all necessary data is gathered at the
PIC and a determination of probable cause or no probable cause can
be made, or it may be is determihed the case is untimely-filed or
beyond KHRC Jjurisdiction so as to reguire closure of the case. 1In
other instances the Complainant may decide to withdraw the case.
Often the cases settle at the PIC. If the case 1s nhot resclved or
otherwise disposed of at PIC it 1s placed 1in the backlog of cases
awaiting the assignment of a follow=up 1nvestigator.

Throughout the 1{nvestigation the KHRC has subpoena power
(K.S.A. 44-1004(5)) and anyone who will1fully resists, prevents,
impedes or 1interferes with lthe Commission’'s activities may be
criminally prosecuted (K.S.A. 44-1013). We have a request for such
prosecution currently pending with the Kansas Attorney General's
office,

If a case is determined te be no probable cause, the case 1is

closed and the Complainant has the right to file a 'direct tort
action” in Kansas District Court based upon the KAAD (Van_Scoyck

vs, St. Mary's Assumption Parochial School, 224 Kan. 304 (1978)).

No probable cause decisions of the Commission are not appealable to

/&



District Court (see, Bush vs, City of Wichita, 223 Kan, B51 (1878)

ahd K.5.A, 1982 Supp. 44-1044),

There 1s no “right-to-sue fetter"” mechanism for employment
cases under the KAAD/KADEA such as there 1s, fpr example, under
Federal Title vIii. However, it a case 1s filed in court upon the
same matter as 18 in the KHRC complaint, the Commission’s general
policy under K.A.R. 21-41-10 18 to dismise, or administratively
close, the case. An exception to this policy is utilized where 1t
{s matablished that the court case was filed to preserve statute of
Timitat fons rights under the former version of the Federal ADEA and
the Court case 18 stayed until the KHRC complaint 1s fully
processed. Also, 1n some ihstances where the matters in the KHRC
complaint are not clearly to be before the court, the Commission
may utilize the option of staying or suspending 1ts investigation
unt11 the court action is finalized.

If a compiaint is determined to be "probable cause,” the
Commission staff is required to attempt to conciliate (settle) the
case, If conciliation 1s not effectuated, the case will be
forwarded to the Commission's Office of Hearing Examiner for a
publie hearing. The publie hearing 1s presided over by. a
Commission Hearing Examiner admissibility of evidence is governed

by the rules of evidence in K.S.A. Chapter 60, and the hearing is

an adjudicative proceeding subject to the provisions of the Kansas
Administrative Procedures Act (K.S.A. 77-501, et seqg). The burden
of proof, burden of going forward with evidence, standards for

establishment of a prima facie cése and other methodologies and
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brocedurss mirror those governing discrimination cases under

comparable Federal laws such as Title VII. (See Woods vs, Midwest

Cohveyor, Co,, 231 kan, 7862 €1932) mhd 238 Kan, 734 (19B5), Reber

ve, Mel Falley, Inhe., 235 Kan, 582 (1984), Kanses State University
8 nea i v hts, 14 Kan. App. 2d. 428 (1980))

The Hearing Examiner 1ssues an Initial Order under KAPA, which
18 reviewed by the Commission, which then issues a Final Order,
Reet1tution for Jlost wages, damages for pain, suffering and
humilimtion up te $2,000,00 per incident, cease and desist
mahdates, provisions requiring hire/rehire, and other such
appropriate relief may be ordered.

Commission final orders are appealable to District Court and
thereafter throughout the appellate court system. A timely-filed,
issue~-specific petition for reconsideration is a prerequisite to
appeal (K.S.A, 44-1010). Appeals and actions by the Commission to
enforce its subpoenas and remedial orders are pursuant to the AcE'
for Judicial Review and Civil Enforcement of Agency Actions (see
K.S.A, 44-1011 and K.S.A., 77-801 et seq).

NOTE: Fer & more complete overview of KHRC and the Jlaws 1t
administers, as well as reference to basic pertinent cases, see the
Kansas Bar Association's Employment Law Handbook. The section on

KHRC is written by KHRC Hearing Examiner Arthur W. Solis.

UPDATES AND CURRENT ISSUES:

DISABILITY LAW CHANGES:

1991 Legislature House Bill 2541 made significant changes to

the KAAD which are basically patferned upon the Federal Americans
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With Disabi1i1ties Act of 1980 (ADA), ahd adopt the definitions of
disabi111ty and other terminology contained 1in Title I of ADA.
Former1ly the KAAD only proh1§1tud discrimination on the basis of
"physical handicap” and did not require construction or
inetallation of any special fixtures or ftacilities for the
"physically handicepped.” H.B. 2541 amended "disabil1ity"” (both
mental and physical) discrimination protection inte the law and
reguires "ressonable accommodation” for the disabiled.

DIFFERENCES BETWEEN KAAD AND ADA:

1. The KAAD 18 administered by KHRC; Title I. of ADA s
administered by Federal . Equal Employment Oppertunity
Commission (EEOC).

2, Coverage and effective date:

KAAD: Covers employers of 4 or more employees effective
July 1, 1991;

ADA : Covers employers of 25 or more employees effective
July 28, 1892 and employers of 15 or more employees
effective July 28, 1894,

[In 1994, then, the size of employer coQared will be similar

between the KAAD and the ADA (4 v. 15) to the relation of KAAD

and Title VII on other types of discrimination, and between

the Kansas Age 1in Discrimination Act (KADEA) and the Federal

Age Discrimination in Employment Act (FADEA) (4 v. 20).]

< Awards, Damages, Restitution, Attorneys Fees, Recovery: ADA
and KAAD both provide for restitution of lost wages, benefits,
etc., when discrimination is proven. However, when H.B. 2541

was passed, the KAAD had authority for up to $2,000.00
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incidenta! awsrds for demages for painh,  suffering ahd
humiliation. When the ADA of 1890 was 1hitimlly passed, 1t
did not euthorize such awards, With passasge of the Federal
Civil Rights Act of 1881, however, the ADA how authorizes
awards (without a comparable $2,000,00 cap) for pain,
suftering and humiliation-type deamages, ass well as punitive
damages (which the KAAD does not have). Attornhey fees are
awardable to prevailing parties under the ADA, but not, 1in
this regard, under the KAAD,

[Note: Contrast these 1imited award provisions with those
avallable under the KAAD in cases of housing discrimination.
In housing cases, a person may file a lawsuit 1in District
Court within a two-year 1imitations period without exhausting
an administrative remedy by first filing with KHRC, Remedies
available from that court proceeding may include actual and
punitive damages (w1thcut a "cap”), reasconable attorneys fees
and costs and other appropriate orders. (See K.S.A. 44-1021
(d)(1), et seq). If a person chooses to file a complaint with
KHRC (there is a one-year Timit within which to file a housing
complaint with KHRC) and KHRC finds probable cause, but cannot
conciliate the case, the parties and Commission have a 20-day

"opt-out” peried in which to have the Commission file the case

in court. LT that eption 1s not 1nvoked, the case can proceed
to public hearing before the Commission and awards of actual
damages, including damages for pain, suffering and

humiliation, (without the $2,000.00 "cap”), as well as
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asswasments of civil penalties payable to the state up to
$50,000,00, may be made, as well as other mppropriate orders,
(See K.S.a. 44-1018 (1)). The Commission may also seek
temporary restraining orders 1{in housing cases (K.,S.,A, 44-
1020(e)), whieh 18 not an option availeble 1n employment
discriminat ion cases unhder KAAD/KADEA.]

‘Other minor differences: These are also similar to those
existing between the KAAD and Title VII. For example the
Timitat ion peried for fi1ling a complaint with the KHRC/EEODOC:
KAAD: . B months from date of 1ncident

ADA 180 days

The KAAD B months 1imitation may be slightly more or less than
180 days depending on which months are involved,
Regulations:

EEOC was mandated to enact substantive regulations
implementing the ADA, and has done so. The KAAD disability
provisions became effective before interpretive regulations
were proposed, Sti11, we have now adopted Kansas
Administrative Regulations 21-34-1 through 21-34-21, captioned
Guidelines eon Discrimination Because of Disability.

These were patterned upon the EEOC regulations, and are

substantially similar. They provide clarification of various

key terminology ("essential functions,” “undue hardship,"”
"direct threat,” etec). The temporary regulations were
effective 3-27-92, and-became permanent 4-27-92,

Highlights: |
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brug testing wmllowed (hot considered pre-smployment
medice! exam), (21-34-T)
Simok ihg can be regulated 1n the workplace., (21-34-12)
Voluntary medical axumakwh1ch are part of employee health
programs are allowable. (21-34-7)
I11egal use of drugs and alcohol 1n workplmce may be

prohibited., (21-34-7)

Must remsonably sccommodate food handlers with communicabile,
infectious diseases (21-34-18)

"Disabi111ty"” does not 1nclude homosexuamlity, bisexuality,
sexua’l 1dentity or behavieor disorder, compulsive gambling,
kleptomania, pyromania, etc, (21-34-20)
RESULTS OF AMENDMENTS :
Under the physical handicap provisions of the KAAD before the
1981 disability amendments, we generally averaged about 175
emp loyment complaints filed per year with KHRC alleging that kind
of discrimination. In the 1892 fiscal year we had 238 disability
complainta and 3B physical handicap complaints filed alleging
employment discrimination. (Because of the six months filing
lTimitation period, "physical handicap” complaints brought under the
previous version of the statute alleging incidents before the July
1, 1981 change in the statute were filed into the 1992 fiscal year

which commenced also on July 1, 1991, We additionally had 13

dieab-i-Hty—compilaints—fited—in—the—area—of—pubc—accommodations
which also constituted an increase over the average of physical
handicap cases annually so t1led). This guadrupling of complaints

filed has prompted an increased need for resources for the KHRC.
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our Federml EEOC/KHRC worksharing agreement mnd case processing
contrect has beeh expanded mhd {1ncressed as EEOC hms gaihed ADA
Juriedietion, (It should be Dotud that the phenomena of increased
KHRC compiaint=ti1ing 1e not solely a result of the dieabiiity law
chahges, For example in FY 1882 we had m fairly drastic ihcrease
in the f11ing of sex discrimination complainte., For the first time
ever the highest number of complaints' were filed own the basis of
sex discrimination (509 1n employment, versus, for exampie, 384 on
the basis of race, and 328 on the basis of age). This iheciuded a
doubling of sexual harassment complaints freom 75 te 150, which is
an 1increase surmisably prompted 1n part by the publicity
surrounding the Hill1-Thomas hearings.)

We have soc far seen ho sighificant skewing of disability
complaint-f11ing against so-called smaller employers not otherwise
covered by ADA, However, as noted 1in the accompanying BNA
article, Kansas has the largest concentration of disability
complaints by workforce 1in the nation. KHRC has an 1increasing
backlog of complaints.

The KAAD and ADA now basically require the employment of an
otherwise qualified mentally or physically disabled individual who
can perform at Jleast the essential functions of a job, with or

without reasonable accommodation, Removal of barriers to

emp loyment of otherwise qualified 1ndividuals is generally
required. The public policy focus of these provisions contrast
markedly with the KAAD's previous 1limited prohibitions against

"physical handicap" discrimination, and the provision in K.S.A., 44-
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1008 {(how repeaied in pertinent part) which stated: “Nothing 1n
the Kansas Act Against Discriminat ioh shall be construed to require
the construction of any special facilities or fixtures ftor the
physically handicapped.”

Although the changes were significant, many employers had for
many years sither voluntarily, pursuant to contracts or collective
bargaining agreements, or due to beihg covered under the Federal
Rehabilitation Act (due to Federal contreacts/funding) been
operating under the system of reasohably accommodating disabled
emp loyees and making modifications which did not constitute undue
hardships., 1In additien, since both ADA and KAAD also similarily
prohibit disabi1lity-based "public accommodations” diserimination
and reguire at 1least readily achievable modification 1in the
provisions of services to customers and the public, many employers
have been prompted.to make adjustments in their stores, ete. to
accommodate those they serve and to enhance their client base which
satisfy the adjustments necessary to accommodate their employees.
Studies previous to the adoption of the ADA established that the
vast majority of reasconable accommodations necessitated by such
laws cost little or nothing. Additionally, a variety of tax breaks
and grants are available to businesses and entities to assist with

any such costs dincurred in making modifications. Federal EEOC has

published 1its Technical Assistance Manual and an ADA Resource
Manual.
H.B. 2541 also amended the KAAD's public accommodation section

to include disability protection (and added the "Block amendment”
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in the public scoommodations section of the KAAD so ess to prohibit
organizations such as country elubs from discriminating on the
basis of rece, religion, _ disability, ete. 1n regards to
membership), added disebility and familial status discrimination
protection inte the housihg section of the KAAD, and amended K.S.A.
58-1301 et seq adding provisions requiring access to publie
buiidihgs by the disabled whiech 18 overseen by the Attorney
. GQeneral's office. Employment discrimination law practitioners need
te be familiar with the public eccommodations and fair housing
sections of the KAAD, as well as requirements of other statutes
(such as to the Chapter 58 accessibility regquirements, the
reguirements for interpreters at K.S5.A. 75-4351 and 1982
ihterpreter law amendments, disabi111ty accommodat ions requirements
ih K.S,A. Chapter 8~1, etc.) all of which may contain requirements
and accommodations for buildings and businesses which are helpful
to the employees of such places, Also, the 1981 amandmenté
modified the provision of K.S.A. 44-1008(a)(1) which indicated it
was unlawful to take certain employment actions "without a valid
business motive” to "without a valid business necessity.” Whether

this increases any burden of proof 1in a particular case has yet to

be tested.
CASELAW TISSUES:
1. The U.S., Supreme Court in U.S. vs. Burke, 112 S, CT. 1867 U.S.

(1992), 58 FEP 1323 (1992), held that settlements in Title
VII cases are taxable., This calls into guestion the practice
of Jump sum settlements describing such settlements as
nontaxable damages. Various strategies exist on this issue,
and the Burke decision implies that the issue may be different
under cases arising after the effective date of the Federal
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1981 Civil Rights Act,

§t. Mary's Honor Society vs, Hicks: No. 92-B02 decision
rendered June 25, 1893, Establishes so-called "pretext-pilus”
regquirements of proof 1in disparate treatment cases,

There ere severam! pivotal cases currently before the U.S.
Supreme Court, For example, Harris ve.Fork]itt Systems, Inc.,
(etc, granted 113 §, Ct, 1382 (1983) 18 ohe case which will
give further guidance as to the parameters of what constitutes
sexusl harasasment, In February, 1883 the Supreme Court
granted certiorari 1in Landgreaff va. USI Fiim Products and

Rivers vs, Roadway Express, Inc. which may determine the 1ssue
of retroactive application of the 1981 Civil Rights Act.

United Steelworkers of Americen Local No, 4708 vas, Kansas
Commission on Civil Rights, Ks, Ct., App. No. 92-B8B24B-A,
decisionh rendered January 22, 1993, The Court of appeals he’ld
that the union's attempt to appeal a KCCR (KHRC) final Order
to District Court was untimely and jurisdictionally-barred,
having beenh filed one day late. The case addressed the issues
of timely attempts to exhaust administrative remedies tol11ing,
suspension or extension of appeal times during such attempts,
extensions of timeliness for filings based uponh service of
Commission orders by mail, ete. under the Act for Judicial
Review. On Petitieon for Review the kansas Supreme Court held
the appeal to district court was timely, and that the time for
fi1ling the appea’l began to run only when an order denying a
petition for reconsideration 18 filed, or when the agency
falls to file an order within the time set forth 1in K.S.A.
1992 Supp. 77-529(b). [253 Kan. 327 (1993)]

Zion Lutheran Church of Prairie Village, Ks. vs. Kansas
Commission on Civil Rights, 251 Kan. 208, (1982): This case
holds that "sectarian” corporations are exempt as employers
covered by the KAAD (even though covered by Title VII and the
State and Federal ADEA). This case has prompted KHRC to close
or decline approximately 50 cases since the ruling was issued.

Kansas Human Rights Commission vs. Topeka Golf Association:
Shawnee County District Court No., 91 CV 1357, pending appeal
at Kansas Court App. No. 92-B9029-A: District Court held

K.A.R. 21=-46-2, which sets out requirements to establish that
nf _mpubhlie i i

KAAD coverage, is void as not authorized by the Statute. The
Court of Appeals affirmed (#69,029). Kansas Supreme Court has
granted review and case is pending.

Simmons vs. Vliets Farmers Cooperative Association, et al, Ks.
Ct. App. No. 68,278, unpublished decision rendered January 29,
1993, Not precedentially binding, but held that a case
“administratively closed” by KHRC may not be filed in District
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Court under VYen Scoyck decision unless & Complainant first
fi{les @ petition for reconsideration with KHRC,

B, Snyder ve, Excel Corp.,, Ks. Ct., App. No., 88,081, May 21, 1883,
(Unpub1iehed, but KHRC intends to regquest publication). First
Appellate Court rulihg aftirming finding of age discrimination
in employment under KADEA. Petition for Review to Supreme
Court denied,

g. Beech Aircraft Corp, Bt sl ve, KHRC: Just argued cese pending
with the Kansas Supreme Court, first cmse under the KADEA
heard by the Keansas Supreme Court. No.

REGULATIONS ;.
KHRC adopted new permanent regulations 1in 1882 pertaining to

disability 1in employment, age discrimination, and housing
discrimination. New regulations on disability as to public
accommodat fons 1ssues are 1n process. These regulations are 1in
addition to those already in existence inh section 21 of the Kansas
Administrative Regulations. Since the regulations adopted in 1882
will not be available 1n the K.A.R.ﬁvo1ume until July or August,
1993, copies of those regulations as printed in the Kansas Reg1stef-
will be handed out at this seminar with a copy of KHRC's pre-
existing regulations. The new regulations are: |
K.A.R. 21-80-1, et seqg, Discriminatory Housing Practices;

K.A.R. 21-34-1, et seq, Guidelines on Discrimination Because
of Disability;

K.A.R, 21-80-1, et seqg, Guidelines on Age Discrimination in

‘ek; Employment .

: K.A.R.'s when adopted have the force and effect of law.

(Harder vs. Kansas Commission on_ Civil Rights, 225 Kan. 556

(1979).)
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Hm%ﬂ?ﬂ UMAN RigHtd COMMIBHION, BRFORY

The Kansas Human Rights Commission (KHRC, formerly the Kansas
commiesion on Civil Rights ot KCCR) administers and enforces the
Kansas Act Against Discrimination (KAAD, K.8.A. 44-1001, et seq)
and the Kansas Age Discrimination in Employment Act (KADEA, K.S8.A.
44-1111, et seq). We accept ahd investigate complaints filed under
those laws, find probable cause of ho probable causge, tmake efforts
to resolve such complaints, and provide for public hearings on
unconciliated probable cause cases wherein remedles may be ordered
1f vivlations of the laws are proven, Public hearing orders are
appealable to State Distriect Court and the Appellate Court system
of Kansas.

The KAAD waé amended in 1991 by H.B. 2541 to include
provislons against employment discrimination and discrimination in
places of public accommodations on the basis of disabllity (both
mental and physical). The bill was essentially patterned upon the
Federal Americans wilith Disability of 1990 (ADA) and was intended to
effectuate the same basic public policy of assuring that otherwise
qualified disabled individuals would be given the opportunity for

employment and access accommodations. It wutilizes ADA-type

i} i " " "

hardship," etc. to accomplish these purposes. It is intended to be
much in substantial conformity with the ADA. (The bill also

amended the KAAD’s housing discrimination section to prohibit

et
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digorimination on the bapes of disabllity and familial status in a
tanner similar to the Federal Falr Housing Amendments Act of 1988,
and added provislons for smccess to public bulldings, enforceable

through the Kansas Attorney General'’s office.)

a 5 B 1@ 1 :: bhetweet :..-

. ) The KAAD 18 administered by KHRC; Title T of ADA is
administered by Federal Egual Employment Opportunity
Cotmisslon (EEOC),

2. Coverage ahd effective date:
KAAD?: covers ettployers of 4 or tore employees effective
July 1, 1991;

ADA: covers employers of 25 or more employees effective
July 26, 1992 and employers of 15 or more employees
effective July 26, 1994,

[In 1994, then, the slze of employer covered will be similar
between the KAAD and the ADA (4 v. 15) to the relation of KAAD
and Title VII on other types of discrimination, and between
the Kansas Age in Discrimination Act (KADEA) and the Federal
Age Discrimination in Employment Act (FADEA) (4 v. 20).

3. Awards, Damages, Restitution, Attorneys Fees, Recovery:

ADA and KAAD both provide for restitution of lost wages,
benefits, etc. when discrimination is proven. However, when
H.B. 2541 was passed, the KAAD had authorlity for up to
$2,000.00 incidental awards for damages for pain, suffering
and humiliation. When the ADA of 1990 was inltlally passed,
it did not authorize such awards. With passage of the civil
Rights Act of 1991 however, the ADA now authorizes awards
(without a comparable $2,000.00 cap) for paln, suffering and
humillation-type damages, as well as punitive damages (which
the KAAD does not have). Attorney fees are awardable to
prevalling parties under the KADA, but not, in this regard,
under the KAAD.

. Other minor differences:
These are also similar to tho

Title VII. For example the limitation period for filing a
complaint with the KHRC/EEOC:

KAAD: 6 months from date of incident

ADA: 180 days

/=19
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the KAAD 6 tonthe limitation may be mlightly tore or less than
180 days depending on which months are ihvolved,

5. REGULATIONS

ggoc waw tandated to enact substantive regulations
implementing the ADA, and has done o, 'The KAAD disability
provisions became effective before interpretive regulations
were proposed, gtill, we have now adopte Kanhsas
Administrative Regulations 21-34-1 through 21-34-21, captioned
Guidelines on Diserimination Because of Disability.

These were patterned upon the EEOC regulations, and are
substantially similar., They provide clarification of various
key terminology ("reasohable accommodation," Mihdue
hardship," "direct threat," ete). ''he temporary redgulations
were effective 31-27-92, and became permanent 4-27-92,

Highlighte:

brug testing allowed (not considered pre-employment medical
exam) (21-34-8)

Smoking can be regulated in the workplace (21-34-12)

Voluntary medical exams which are part of employee health
programs are allowable (21-34-6)

Illegal use of drugs and alcohol in workplace may be
prohibited (21-34-7)

Must reasonably accommodate food handlers with communicable,
infectious diseases. (21-34-16)

"pisabllity" does not include homosexuality, bisexuality,

sexual ldentity or behavior disorder, compulslive gambling,
kleptomania, pyromania, etec. (21-34-20)

Results of Amendments:
Under the physical handicap provislons of the KAAD before the
1991 disability amendments, we generally averaged about 75

employment complaints filed per year with KHRC alleging that kind

of discrimination. In the fiscal year just completed, we had 238
disability complaints and 38 physical handicap complaints filed
alleging employment discrimination. (Because of the six months

filing limitation period, "physical handicap" complaints brought

/=R
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tuhder the previous version of the statute alleging incidents before
the duly 1, 1991 chatge 1inh the statute were filed into the 1992
fiscal year which commenced alse on July 1, 1991, We additionally
had 13 disablility complaints filed 1in the area of public
accottiodations which aleo constituted an ihcrease over the average
of physical handicap cases annually so filed). This gquadrupling of
coiplaintes filed has prompted an increased tieed for resources From
the KHRC. oOur PFederal REEOC/KHRC worksharinhg agreement and case
processing contract has been expanded and ihcressed as EEOC has
gained ADA Jurisdiction. (It should be noted that the phenomena of
increased KHRC complaint-filihg 1s not solely a result of the
disabllity law changes. For example in FY 1992 we had a failrly
drastic increase in the filing of sex discrimination complaints.
For the first time ever the highest number of complaints were filed
on the.basis of sex discrimination (509 in employment, versus, for
example, 364 on the basls of race, and 328 on the basis of age).
This included a doubling of sexual harassment complaints from 75 to
150, which is an increase surmisably prompted in part by the
publicity surrounding the Hill-Thomas hearings.)

We have so far seen no significant skewing of complaint-filing
against so-called smaller employers not otherwise covered by ADA.

The KAAD and ADA now basically require the employment of an
otherwise qualified mentally or physically disabled individual who

can perform at least the essential functions of a job, with or
without reasonable accommodation. Removal of barriers to

employment of otherwise gqualified individuals is generally

/-2/
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roegulired, ‘the public policy focus of these provisiots contrast
tarkedly with the KaAD's previous limited prohibitions against
physical handicap" discrimination, and the provision in K.8.A, 44~
1006 (how repealed in pertinent part) which stated: "Nothing in
the Kansas Act Against Disctimination shall be construed to require
the construction of any special facilitles or fixtures for the
physically handicapped,"

Although the changes were significant, manhy employers had for
many years eilther voluntarily, pursuant to contracts or collective
bargaining agreements, or due to beilhy covered under the Federal
Rehabilitation Act (due to Federal contracts/funding) been
operating under the system of reasonably accommodating disabled
employees and making modliflcations which did not constitute undue
hardships. In addition, since both ADA and KAAD also simllarly
prohibit disability-based "publiec accommodatlons" discrimination
and reguire at least readily achievable modification in the
provislons of services to customers and the public, many employers
have been prompted to make adjustments in their stores, ete. to
accommodate those they serve and to enhance their client base which
satisfy the adjustments necessary to accommodate their employees.
Studles previous to the adoption of the ADA established that the
vast majority of reasonable accommodations necessitated by such

laws cost little or nothing. Additionally, a variety of tax breaks

and grants are available to businesses and entities to assist with
any such costs incurred in making modifications. Federal EEOC has

published its Technical Assistance Manual and an ADA Resource
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birectory listing agencles atid entities avallable to help implement
these laws., Other Federal sagencles such as the bepartment of
Juptice provide such asslstance, ahd, of course, Kebc and KHRC, as
well as other State of Kansas agencles are availlable for assistance
and educational activities sb to these laws,

Concerns exist over conflicts between the disability
discrimination laws and workers cotipensation, However, both laws
are designed to encourage employment of gualified disabled or
previously injured workers, While the disability laws limit pre-
employment medical inguiries and examinations and reguire a focus
upoh a person’s ability to perform the tasks reguired of a dob,
they do not prohibit ascertaining the need to accommodate an
employee’s disability or reasonable post-employment information
gathering to facilitate the preservation of an employer’s rights to
claims against the Workers Compensation fund with regard to
previous injuriles. For example, unilformly requiring post-
conditional hiring offer medical exams or inquiries which are job-
related and necessary for all new-hires in a job category, and
subseguent confidential maintenance of such medical information
(with £f1ling of pre-existing handicap information on a Form 88) may
properly serve such purpose without violating disability laws. The
disability laws do not require the hiring of ungualified persons,
or those who are a direct threat to health and safety in the

workplace, and require only those accommodations which are
reasonable and do not constitute an undue hardship are required.

They do not require the discharge of qualified or competent
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parsontiel ih this process. Additionally, gualification standards,
etiployment tests or other selection eriteria which tend to screen
out the disabled may nonetheless be job-related 1f Justified by
business hecessity. ‘''he KAAD specifically contains at K.8.A., 44~
1009 the "valld busihess necessity" defense,
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