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MINUTES OF THE HOUSE COMMITTEE ON BUSINESS, COMMERCE & LABOR.
The meeting was called to order by Chairperson Al Lane at 9:05 a.m. on February 1, 1995 in Room 526-S of

the Capstol.
All members were present except: Rep. David Heinemann - excused

Committee staff present: Jerrv Donaldson, Legislative Research Department
Bob Nugent, Revisor of Statutes
Bev Adams, Committee Secretary

Conferees appearing before the committee: Rep. Gary Haulmark
Captain David Burger, Lenexa Police Department
Jim Hix, President, Bossler-Hix Personnel
Steve Sayler, Human Resources, Winning Ways, Inc.
David W. Hauber, lawyer

Others attending: See attached list

HB 2029: comcermimg emplover immunity for job referemces

Rep. Gary Hanlmark, one of the sponsors of HB 2029, appeared as a proponent of the bill. The bill’s
purpose is to give employers immunity from civil liability when giving a job reference for previous employees
concerning workplace behaviors. Tt was introduced to ensure that the employers in Kansas have access to
vital mformation about prospective employees. He related how good employees are denied the right to have
their performance considered in the hiring process and how bad employees are protected from any history of
substandard job performance and inappropriate on-the-job conduct (see Attachment 1). He is also concerned
with workplace safety and workplace violence. Rep. Haulmark concluded by answering questions from the
conEnIiiee.

Captain David Burger of the Lenexa Police Department Investigation Division, appeared as a proponent for
HB 2629 znd read his testimony . He feels the bill is needed in Kansas to clarify a current or former
emplover s ability to release relevant, factual information without lLiability (see Attachment 2). He explained
1o the committee that his department now gives this information to other employers but is unable to get the
same mformation. He ended his appearance before the committee by answering questions.

Jim Hix_ President of Bossler-Hix Personnel, was also a proponent of the bill. He urged the committee to
support HB 26029 so that the thousands of good employees in our state can have their good performance
record veriired by a potential new employer. Several years ago, his company quit giving out this information
because of the fear of being sued. He feels the bill is necessary because it would allow employers to share
truthful mformation without fear of civil litigation (see Attachment 3). He finished by answering questions.

The next conferee. Steve Sayler, a human resource professional employed by Winning Ways, Inc. and a state
council director for the Kansas Council of the Society for Human Resource Management, appeared as a
proponent to HB 2629. His purpose for appearing before the committee was the need for legislation that
provides employers with immunity from lawsuits when they provide job reference information in good faith
(see Attachment 4). He feels the ability of businesses to identify and hire skilled and qualified workers has
been severely hampered because of the increase in the number of lawsuits being filed against employers giving
job references. He concluded by answering questions.

David W. Hauber, a lawyer in Kansas City, Kansas, appeared as an individual opposed to HB 2029. He
believes that under the proposed bill, any employee working for an employer would have immunity for all
communications between employers and prospective employers about the job performance of current or
former emplovess (see Attachment 5). He believes the requirements of the proposed law are unnecessary and
unfair to the employees. He urged the committee not to pass the bill, as it is not justified and for the further
reason that it may be unconstitutional. Mr. Hauber concluded by answering questions.
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CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON BUSINESS, COMMERCE & LABOR, Room 526-S
Statehouse, at 9-:05 a.m. on February 1, 1995.

The writien testimony of Sharon Huffman, Legislative Liaison, Commission on Disability Concerns, KDHR,
was passed out to the committee. She proposes an amendment to HB 2029 (see Attachment 6).

Michael Gillespie, Legislative Chairperson, Kansas Peace Officers’ Association, a proponent of HB 2029
also provided written testimony to the committee (see Attachment 7).

Chairman Lane anmounced that the committee will continue hearings on HB 2029 Thursday, February 2 and
Friday, Febmary 3. 1995.

The committee adjourned at 9-58am.
The next meeting is scheduled for February 2, 1995.



HOUSE BUSINESS, COMMERCE & LABOR COMMITTEE

GUEST LIST
DA’I‘E_&M«% [ 1998
| NAME REPRESENTING
x g&vﬂ- C(-:w @ur_)?w@ or K7
). (LW qé-d’_ /72/)’,5(/{
%’Ntb ALG"G.“TU\Q ks- @ FC-ci0
Um\/ma&ou, 5, AFL~ ¢ TG
X RS
SIS
%_Eﬂ.ﬂn ]
[V low w7: ,L( ces
— - C 4’*\ &Oﬂrm%)ark
Y divia W Sg(/mu]"/ M/m&% 7};(/
=2 8% - wu.b(@?
2ltont” Scrr’~
I/;H //t‘g BOJIM. e- /(e Pg egg.wv.c
A\ C,Q/——‘—/ o sivecs Nepon
%
—Vttexctatreos s
I AR i, i, .

S < SocieT ) kil AL Ay )",



HOUSE BUSINESS, COMMERCE & LABOR COMMITTEE

GUEST LIST

DATE ?ML;;; ([ (PP - Lont

- NAME REPRESENTING
%«&@mu AR N 0,
aviy Stofep Fritye gm‘eﬁ/ De.; da
Jﬁ?-/u// )/U EH /’

LA A

/\{ _-L) b HJ\‘Q (I HAVETN ﬂ;;}) é&rr \JD [ LW‘(/

LR YLS lﬁ Sclloo/ 5

% @SQA &&@G’usc (Emw

=

-/7

/% W%ﬁw%@

(]
p—

7’/ ,ca.(o)c/

Saf:&

et



gtAtE OF KANBAB

COMMITTEE AnBIGNMENTS
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tAR, cOMMEMCK & THANBMOMTATION
aUM.cCOMMITTEE
BUBGKT REFONM & GOVERNMENTAL IMPACT

GARY HAULMAMK

REPHEBENTATIVE, 30tH DIntHIctT
JOHNBON COUNtTY
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Mt. Chairman and committee members,

A quality wotkforce is eritical to the suceess of the Kansas ecotioty. Employers recogize
this fact and therefore seek to hire the most skilled and qualified employees, Employers recoghize
the vital impact employees have on such ctitical business concerns as quality, safety and customer
satisfaction,

It recent years, the proliferation of lawsuits stemming from the hiring process has
undermined an employer's ability to tecruit and hire the most qualified workforce. To alleviate this
burden Joe Humerickhouse and rhavc introduced HB 2029 the Quality in Hiring Act, to ensute
that the employers in Kansas have aceess to vital information about prospective employees.

Etnployers have responded to the proliferation of lawsuits arising from the job reference
process by adopting policies of non-diselosure. This means that employers across the state, and
even the nation, are unable to obtain reliable and accurate job performance information on
prospective employees. 1t is not just employers that suffer, Good employees are denied the right
0 have their petformance considered in the hiting process. Bad employees are protected from any
tistory of substandard job performance and inappropriate on the job conduct.

The Quality in Hiring Act would provide employers with immunity from civil liability when
providing job reference information in good faith, restoring an employer’s ability to recruit and hire
performance considered in the hiring process.

Help ensure that our states economy is strengthened by a qualified workforee. Support the

Quality in Hiring Act.

Thank you for your consideration.

Gary Hanlmark
District 30

Business, fommeres » Labn’
A pFachment [/

&1 /95



Testitmony of Captain David Burger
Lenexa Pollce Departent
Investigation Diviston

It Re: Support of HB 2029
Februaty 1, 1995

M. Chaitman and members of the Committee; 1 want to thank you for the
oppottunity to testify before you today regarding a matter of importance to the
employets of Kansas, both public and private. My name 1s Captain David Burger,
and among my duties as Commander of the Investigations Division of the Lenexa,
Kansas Police Department 1s the supervision of the pre-employment background
investipation of each police officer and allied police applicant for employment
with the City of Lenexa.

Pre-employment background investigations for police positions are faitly
comprehensive, owing to the duty to insure that the people living in Lenexa, and
every other political subdivision in the State, are protected and served by the best
and most qualified people available, You and 1 want this, and the people demand .
this.

It is very easy with our local, State and National computer links to

determine if a person has a driver license. No problem. But the possession of a

driver license is fiot proof that the person in quesfion is a good driver. For that,

you have to go to the driving record to see if this person has been involved in
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celdents, or has omsssed excesslve violatiots, or fulls to malntain Hability
Ihsuratice,

The sume for police officer applicants, ot anyone else, for that matter.
Because someone holds o cettificate from o law enforcement acadetiy, does ot
autotatically prove them to be the highly qualified individual you want to hire,
We have to be able to look at the individual's track tecotd to make that
determination, and House Bill 2029 will help make that information more
nccessible,

It is my experience that the release of a work record is a mushy area for
Personnel and Human Resource Managers, and indeed others who believe that all
information relating to a current ot former employee’s performance is top secret,
The best that can be expected in most cases in response to an inquiry are the dates
of hire, rate of compensation, and eligibility for rehire. This roadblock is
encountered even with a signed release from the applicant in hand, The net gain
for having made the inquiry is zero, in those cases. We learn nothing about the
employee’s record or performance.

To clarify a current or former employer’s ability to release relevant, factual
information without liability, HB 2029 is needed in Kansas, and I would like to

ask your support in seeing it through to passage.
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H. B, 2029
A BILL TO HELP GOOD EMPLOYEES FIND EMPLOYMENT

Testithony by: — Jim Hix
President, Bossler-Hix Personnel
Overland Park, Kansus

For the past 25 years | have owned a temporary help service in Overland
Park. Duting my first 20 years of business, | was happy to have helped hundreds,
pethaps thousands, of my former temporary employees find permanent jobs by
piving potential new employers good reference teports on them, Because of fear of
being sued, about five years ago we stopped piving any reference information about
former employees except to verify their job titles and dates of employment.

We keep statistics on the performance of our employees. More than 95% of
them would receive a completely favorable reference, if we could safely give the
reference. Last year we employed about 2000 people for temporary assignments.
That means that from last year alone about 1,900 of our good employees are unable
to have a future potential employer know they were a good employee for us.

Our litigious society has resulted in penalizing the wrong people! We read
about employers who have given truthful reference information about a former
employee only to be sued by the former employee. Even if the employer “wins” the
suit, the cost in time and money of defending the suit makes the employer a loser.
So, to protect themselves from a handful of former employees with poor
performance records, employers have stopped helping the overwhelming majority
who are good employees

1 urge you to support HB 2029 so that the thousands of good employees in
our state can have their good performance record verified by a potential new
employer,

LBlusrness Commerce,» La bor
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Another issue pertathing to this bill is work place violence. Today, employers
dte 10 a “Cateh 22 1F they inform a potentinl new employer that a former
etployee patticipated in work place violence, they may pet sued by the former
employee. If they don’t share the information, they may pet sued by the new
employer and any victims of violence that oceurs at the new employer’s location,

Apain, it’s the overwhelming majority of good people that suffer because we
heed to protect ourselves from a small minority, For the benefit of my cutrent
etployees, | need to be able to know it a potential employee has 4 history of work
place violence. For the benefit of other employers and their employees, | want to be
able to tell them if one of my former employees has a history of work place
violence, This bill would allow employers to share truthful information without fear
of civil litipation,

Finally, 1 believe we can send a great message to the people of Kansas, and to
potential new employers in Kansas, if we tell them that in Kansas we believe there
is nothing wrong with a person being held accountable for their work history...pood
or bad,

The key to this legislation is that it only protects employers who give
TRUTHFUL references, It doesn’t open the floodgates for slander or libel. No
responsible employer would want protection for giving dishonest references.

For the benefit of all the good employees in Kansas, 1 urge your favorable
vote on H.B.2029.

S-2



Mt, Chairman, committee members, thank you for allowing me to
address this cotmittee, My hame is Steve Sayler, I am a human
resource professional employed by Winhing Ways, ihec., a
anufacturing firm of 600 employees located inh Lenexa., I also
serve in volunteer capacity as the state council director for the
Kansas Couticll of the Soclety for Human Resource Management., 'The
soclety has over 650 members in Kansas. These HR professionals
work for companies that employee over 70% of the non-agriculture
workers ih Kansas, As HR professionals we ate responsible for
many functions critical to a company's success which inelude, but
are not limited to, areas of compensation, benefits, health and
safety, equal employment opportunity, employee and labor
relations, and training and development. Perhaps the most
critical function 1s management of the employment process --
recrulting and selecting the most skilled and qualified workforce
avallable. Hiring decisions have a direct 1lmpact on such
critical business concerns as quality, safety and customer

satlsfactlion,

Human resource practices and obligations under existing local,
state and federal law which require that employment decisions be

based on job performance support the need for access to and

exchange—of—informationonamappticant*s—previous—ob
performance. In addition to legal requirements, employers have a

responsibility to their current employees, shareholders and
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customers to ensure a qualified workforce. However, the
lagitimate and critical role reference checking plays in the
selection of a gqualified workforce has, in recefit years, been
undermined by the proliferation of costly lawsuits. I am here
today to talk to you about the need for legislation that provides
ettployers with immunity from lawsuits when they provide job

reference information in good faith.

Over the past several yeatrs, the abllity of businesses to
identify and hire skilled and qualified workers has beeh severely
hampered because of the increase in the number of lawsuits
stemming from the job reference process. Lawsults over job
references run the gamut from claims of invaslon of privacy to
defamation, negligent hiring, discrimination and blacklisting.
This proliferation of lawsuits has led many companies to adopt
strict policles of nondisclosure of job performance information.
As a result, employers respond to inquiries into job performance
history with limited Information such as the dates of employment
and job tiltles.

Pollcles of nondisclosure affect business on a day to day basis.

Many jobs require an individual to possess previous experience in

——their—field—inmorder—to—rproduce—and—performat—thenecessary
level, The increasing inability to obtain accurate and reliable

job reference information from previous employers makes the goal
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to hire the most qualified wotkers very difficult to achieve.

Tt is hot Just businhesses that suffer. A nondisclosure policy
penalizes the good employee and protects the bad. Good etnployees
are detiled the right to have theiltr previous job petformance
considered in the hiring process, Bad etployees are protected
from any history of substandard performance and inappropriate --
even lllegal -- conduct, For employers this can result in
serlious consequences such as botched jobs, safety violations and
in the most serious of cases, costly claims of negligent hiring.
A poliecy of nondisclosure creates a Catch-22 situation by
preventing the good etiployee from getting a good treference

because of a former employers fear of litigation.

Legislation that would provide employers with immunity from
liability when providing job reference information in good faith
is a much needed safeguard to ensure that hiring decisions can be
made in a more informed manner. Informed hiring decisions cannot
occur when employers -- responding solely out of fear of lawsuilts
-- refuse to provide relevant information on an employee's job
performance. Employers must have access to information that will

enhance the likely hood of hiring a qualified employee and

between the employer and employee.



Legislatures in Florida, Geotrgla ahd Colorado have trecoghized the
dilemta facing etiployers today by creating measures to correct
the problem and to thaw the chill that sutrounds reference
checking, Thelr statutes allow for the free exchahge of
information between employers, enabling them to make motre
responsible hiring decisions and ultimately enhancing employee

satisfaction with thelr new jobs.

The Kansas SHRM Councill belileves that employers and employees of
Kansas would be well setved by the adoptionh of a statute similar
to those in other states. This bill is offered for the Kansas
Legislature's consideration as a solution to this troublesome
problem. Enactment of the bill would permit employees to obtain
references that may enhance employment opportunities while
providing protectlion to employers providing those references.
Under the statute, the employer ls presumed to be acting in good
falth when responding to request for information about a current
or former employee. Enactment of the bill would also allow that
1f the employer is acting in good falth, the employer 1is then
protected from civil liability.

I would like to take a moment to discuss 4 points opponents to

this legislation will bring to your attention.
POINT 1. The proposed legislation is really as employer's bill,

not an employee's bill. It diminishes the protection employees

#ot



how have to counter claims of discrimination, defamation and
blacklisting in reference checking. COUNTERPOINT HR 2029 is
both an employee and an employer bill, Because of excessive
litigation over reference checking in the recent past, employers
have adopted & position of non-disclosure, HR 2029 would enable
employers to re-evaluate such a policy and provide references in
good faith, This can only benefit the good employee who, in the
past, may nhot have been hired because "to comment" is often
interpreted as "tio good". Further the ability of the prospective
employer to obtain accurate reference checking information may
ensure the safety of the workplace, by allowing the employer to
learn more about a prospective employee.

POINT 2. 'This bill makes it easier for employers to blacklist
employees and get away with it. COUNTERPOINT Allowing an
employee to rebut an employers claim of good falth by showing the
employer disclosed deliberately misleading information or
rendered information with a maliclous purpose clearly states that
defamation and blacklisting are not tolerable. Rather, HR 2029
provides those former employers who are acting in good faith the
abllity to provide references pertinent to employment to a
prospective employer without fear of legal claim. HR 2029 can

only benefit good employees and the workforce as a whole.

——————POENT—3—This—billbiatantlytakes—awaytherights—ofan
individual to seek reparation for defamation. COUNTERPOINT

HR 2029 does not take away any rights of an employee. It does

45



protect the employer from excessive litigation for good faith
references,

POINT 4, What do you mean by "good falth"? It is not cleatly
defined and thus, not easily rebuttable, COUNTERPOINT "Good
faith" can be rebuttable uponh demonstrating that the information
disclosed by the former employer to the prospective employer was
khowingly false or deliberately misleading or was rendered with a

maliclous purpose,

The Kansas SHRM Council urges the Kansas lLegislature to recognize
the unstable climate that has been created regarding employment
references. Such a climate where the free flow of information is
chilled is harmful to Kansas employers and employees. It 1as
increasingly difficult for employers to obtaln information to
make responsible hiring decisions and for employees to enjoy the
benefits flowing from a positive reference. To inhibit the
growth of counter-productive nondisclosure policies and to
address the 1lnequitable results when employers need to request

information but fear responding to reference requests, the Kansas

. Saylpr, SPHR
Febfifuary 1, 19




Teagtimony of David ¥, Hauber
Re: HB 2029

To the House Business, Comtlerce and Labor Comiittee:

1T am aEEearin? betore this committee as an individual., 1 am
a lawyer with the law firm of Boddington & Brown, Chtd., in
Kansas City, Kan. 1 have practiced law for almost 12 years. 1
currently am actively involved in litigating employment claims on
behalf of employees and employera.

1 have concerns about the proposed bill to the extent it
attempts to convey an an overbroad and unegual immunity to a
discrete section of our soclety--employers. Under the proposed
bill, ahy employee working for ah employer would have immunity
for all communications between employers and prospective
efployers about the job performatce of current or former
employees. 'The bill proposes to create a good faith presumption
that can be overcome only by a showing of clear and cohnvinecing
avidence that the information disclosed was (1) false, (2) the
aployer providihg the information khew it was false and (3) the
employer providing the information acted with malice.

These requirements of the proposed law are unheccessary and
unfalr to the employee. Loss of livelilhood is a serious matter.
Presently, the common law provides a qualified privilege against
defamation to employers and others who communicate in good faith
about a common matter of Iinhterest. An example of this 1s Turner
v, Halliburton Co., 240 Kan. 1, 722 P.2d 1106 (1986), where the
court discusses thils privilege. Actual malice 1s required to
overcome this privilege, but by the normal burden of proof that
exists in all civlil litigation, a preponderance of the evidence.
This privilege currently exists intra-company and inter-company.
However, the privilege exists, as 1t should, only with those
groups that have a need to engage in the communication.

H.B. 2029 1s overbroad because it fails to limit the scope
of the immunity to only those communicants who have a right to
engage in such communication. In essence, a low-level employee
could destroy the future livellhood of another employee with a
knowingly false statement about the employee’s job performance
but with no "actual malice." This term is defined in the law as
requiring a showing of "evil-mindedness or specific intent to
injure." Id. at 8.

With such a difficult burden already existing in the common
law, there is no need to create a higher shield or immunity.
Clear and convincing evidence should be the exception, not the
rule, for establishing burdens and immunities in the courts.
Conversely, creating such a special status in the law only points

2ot

up—the—fact—that—employees—and—other—sectors—of—our—svctety—wilt
be subject to different standards of protection, depending on the
nature of the speech. I would urge the committee not to pass
H.B. 2029, as it is not justified and for the further reason that
it may be unconstitutional.

Business, Lommereew Lador
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Kansas Department of Human Resoutces
Wil Graves, Governot
Waytwe L. Franklin, Becretary

T — — —
\@?Em e CommesioN oN DisapiLity CoNcinne ; Jf‘f'a ;:ﬁf
1722 1430 B.W. Topeka Boulevard outs
) 18002085232 (KO
B 20304 Topeka, Kahaas B8812-1877 R i)
AN CENTEM (Bl)
913) 2606- 1084 {13) 206-0620

Testimony Presented to
House Business, Commerce and Labor Committee
Febtuary 1, 1995
HB 2029

By Sharon Huffman
Leglslative Lialson

Mt. Chalr, embets of the Committee, thank you for this opportunity to speak before you
today regarding House Bill 2029,

The Kansas Cotnmission on Disability Conceths (KCDC) belleves that all people with
disabilities are entitled to be equal citizens and equal partners in Kansas soclety.

With this in mind, we would like to propose the addition of the following statement at the
beginning of Section 1.(a) on line 11: "Unless otherwise provided by law". The reasons for
this request ate as follows:

Priot to the passage of the Americans With Disabilities Act (ADA) there was no law that
prohibited employets from discriminating in employment decisions based on a person’s
disability. This lack of legal protection in many cases kept people with disabilities from
enjoylng the one part of equal citizenship that many of us take for granted - employment.

HB 2029, as it now stands, would appear to release employers of all liability when
discussing a cutrent or former employee with a prospective employer. The ADA requires
employers to keep all medical information regarding an individual confidential. The ADA’s
confidentiality obligation applies regardless of whether the individual becomes or remains an
employee. (See attached EEOC Notice dated May 19, 1994.)

Medical information would include any record of on-the-job injuries. Some employers, who
by now have ascertained that it is illegal to ask an applicant about prior workers

compensation claims, and who don’t want a record of their inquiry recorded in the

individual’s workers compensation file, may be asking current and prior employers if the
person was ever injured on the job. This inquiry, as well as the subsequent disclosure by the
current or former employer, would clearly violate the ADA.

Thank you for your consideration of this matter.
Business,Commence > Lader
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Number

NOTICE ) LY

Date
D-19.94

1, Bugﬂﬂggs finforcement Guidance: Preemployment Disability-
felated fnquiries and Medical Examinations Under the
Americans with Disabilities Act of 1990,
2. . this enforcement guidance wets forth the
Commispion's position under the Americans with Disabilities
Act of 1990, oh preemployment dipability-related inguiries
and medical examinations.
3. EFFECTIVE DATE: Upon receipt.
4. EXPIRATION DATE: As an exception to EEOC Order 205.001,
Aggendix B, Attachment 4, § a(5), thie Notice will remain in
effect until rescinded or superseded.
5. ORIGINATOR: ADA Division, Office of Legal Counsel.
6. : Pile after | ] of Volume 11 of the
Compliance Manual.
7.  BUBJECT MATTER:
i
!
;
i
|
!
DISTRIBUTION: CM Holders
! REVISED EEOC FORM 108 (8/91) PREVIOUS EDITIONS OF THIS FORM ARE OBSOLETE AND MUST NOT BE USED

m—




. Vi - 215,002

Emgloy-r § An covered by the ADA at the time it
obtuinw the medical recordw, B loyer B tumt keep the
igcoig: wegregated/ contidentin in sccordance with

r :

- t un individual revealw medical information in respotise to
a non-medical in?uiry. the information obtained ptill mumst be
kngt confidential.”™ ~An employer tust ensure that tedical
intormation is not included in nng personnel documents that are
to be diptributed to individuales beyond those Eurmittnd under the
ADA to receive an individual's medical informa ion,

bate ﬁbni_ﬁallegcn
Chalrman

26 . g 12112(d) (3) (B) ("information obtained

oL
regarding the medical condition or nhisto
be kept confidential). Therefore, medical information voluntarily
disclosed by an individual would be confidential information
because the information was lawfully obtained under the ADA.

47
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the fuct that an mpplicant was not hired or that an
smployee ho longer works for the etployer does not terminate the
etployer's obligation to mmintuin the contidentimlity of medical
1n¥ormntion regarding the individual,”

Ezl?nll_ll R gives an applicant an offer of

employment, conditioned oh a powt-vffer medical
examination. After the medical examination, R
withdraws the conditional offer for reasons that are

v job-related and consiptent with business necessity. R
must continue to meititmin the confidentiality of the
applicant’'s medical information even though the
applicant wap not hired,

tnformation obtained by a covered entity before the
effective date of the ADA ie hot restricted by the ADA'm
confidentiality provieions, However, information obtained by a
covered entity after the effective date i restricted by the ADA,

Example 2: BEmployer A obtained medical information
from employees before it became covered bg the ADA,
Employer A i not required to pegregate thieg medical
information pursuant to the ADA, and ie not required
by the ADA to keep thie information confidential.

Example 4: Same factes as the previous example. A
former employee of Employer A now applies for a job
with Employer B, an employer covered by the ADA. At
the post-offer ptage, Employer B lawfully obtaine from
Employer A CP's medical records (which Employer A
obtained before it was covered by the ADA).

Employer A has not violated the ADA by disclosing CP'e
medical recorde because Employer A was not restricted
by the ADA concerning these records (i.e., because
they were obtained pre-ADA). However, because

~ accordance with § 501(c) of the ADA.

" The ADA's confidentiality obligation applies regardless of
whether the individual becomes or remaine an employee. Section
102(c) (3) of the ADA expressly protects "information obtained"
concerning an applicant’s medical condition or history. 42 U.S.C.

A A2

R

§ 12112 () B See—also—House—dudiciary —Report—at
("information obtained" during preemployment, post-offer
examination must be kept confidential). Nothing in the statuyte or
the legislative history 1limite an employer's confidentiality
obligation with regard to such information to the duration of an
actual or potential employment relationship.

46
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Frank, candid, und complete disclosure concerning past job performance of
prospective employees is pethaps most critical in the layw ertforcernent
Professton, In no other business is the identification of unsuitable job
candidates so important; each and every day, law enforcement officets make
split-second decisions of profound impact-law enforcement executives must
closely scrutinize each candidate for employment,

Unfortunately, the fear of litigation haunts Kansas law enforcement
executives. As Staff Attorney for the Kansas Law Enforeement Training
Center—the hub of police training in Kansas-1 spend much of ty time
teaching police managers, and even more tHme discussing with them the
problems they face in hiring persons fit for the overwhelming demands of
modern police work, Almost without exception, these executives are
increasingly concerned that liability may flow from even the most honeat
discussions concerning employee performance.,

For example, chiefs and sheriffs alike tell me of thei e

HVEItOrmation about past employees. Liability concerns underlie thig
reluctance; too often, executives fear that former employees will sue them if
they provide negative information to prospective employers that impacts a
colleague’s decision not to hire.
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This is tot ah fsolated problem. The reluctance 1 speak of today perpetuates, sadly,
the continued employment of pursons in public service positions whe Have b
fired, ot forced to resigh, from agenicles that found them unsuitable for gur
profession; employers simply do not recelve the Infottmation they need, ag (t is
withheld out of fear of liHgation.

House Bill 2029 will not prevent lawsuits from being filed. Nothing ever will. But it
will provide u teasure of comfort and confidence-the Bill's immunity provisions
should, and will, enable chiefs ard sheriffs to more cottifottably and confidently
distlose criticul job performarice infortriation to thelr colleagues. And thelr olietits—
the members of the public they serve and protect-will find themselyes better
served, and better protected, by quality law enforcement officers.

I, and the Kansas Peace Officers’ Association, urge passage of this legislation, atd
thank you, as always, for the Opportunity to express our views to the Legislature,




