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MINUTES OF THE HOUSE COMMITTEE ON BUSINESS, COMMERCE & LABOR.
The meeting was called to order by Chairman Al Lane at 9:12 a.m. on February 8, 1995 in Room 526-S of the

Capitol.

All members were present except:  Gary Memmtt - excused
Dale Swenson - excused

Committee staff present: Jerry Donaldson, Legislative Research Department
Bob Nugent, Revisor of Statutes
Bev Adams, Committee Secretary

Conferees appearing before the commuttee: Kirk Lowry, self

Continued Hearing on: HB 2029--emploviment immunity for job referemces.

Chairman Lane asked if there was any opponents of HB 2029 who wished to testify. He then continued
through the list of conferees who had called to testify.

Wayne Maichel requested that the written testimony of David O. Alegria of McCullough, Wareheim and
1 aBunker. be passed out to the committee on behalf of the Kansas AFL/CIO (see Atiachmeni 1).

Kitk Lowry appeared before the committee as an opponent of HB_2029. He opposes the bill because he
feels it is not needed. He feels that 95% of people are good and only 5% are bad, and this bill will help the
5% (see Attachment 2). He concluded by answering questions from the committee.

Testimony was passed out from Mary Greene of Manhattan (see Attachment 3).

Chairman Lane asked if there were any others who wanted to speak on HB 2029. Seeing none, he closed

Chairman Lane then asked the committee’s preference on HB 2139 —open end investment companies. Rep.
Pauls made a motion to pass out HB 2139 favorably. It was seconded by Rep. Mason. Rep. Pauls
withdrew her motion.

Rep. Pauls made a motion to amend HB 2139, inserting the public law number (15 USC 80a-1) on page 2,

Line 5. after 1940_ and before after. The motion was seconded by Rep. Mason. The amendment passed.

Rep. Pauls made a motion to pass out HB 2139 favorably as amended. Rep. Grant seconded the motion.

The meeting was adjourned by Chairman Lane.
The next meeting will be held on February 9, 1995.
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THHEPIMONY REOARDING MOUBE BILL No, 2029
BY DAVID 0. ALRGRIA OF Mectttotal, WAREHEIM AND LabBUNKER
ON BEHALY OF THE KANSAS AFL-C10 GIVEN ON FPRBRUARY 1, 199)

one of the tost important public policles of the Btate of
Kansas 1s contained in the declaration by the Kansas legislature
found in K.8.A, 44-702, 1In relevant part, that statute provides:

Beonomie insecurity, due to unemployment, ie a
serious menace to health, torals, and welfare
of the people of this state, Ihvoluntar

unemployment is therefore a subject of genera

interest and concert which reguires
appropriate action by the ledgislature to
prevent its spread and to lighten lts burden
which how so often falls with crushing force
upon the unemployed worker and his family.

There can be no gquestion that unemployment creates a severe
burden upon all citizens of Kansas in a number of significant ways.
In enacting K.S.A. 44-702 the legislature recognlized that
unemployment can have devastating physical and emotional
conseguences for the citizens of the State. Massive unemployment
would guickly deplete various State funds such as the unemployment
security fund, and funds allocated for welfare and medical
services, More importantly, unemployment often is at the root of
increases in economic crimes.

House Bill No. 2029, if enacted into law will go a long way to
undermine the public policy contained in K.S.A. 44-702, The sum
and substance of what this proposed law does is to immunize

employers from liability as a result of information provided to

prospective employers.
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HB 2029 would allow employers to black llst employees with
impunity in direct contravention of the provisions of K.8.A. 44-
117, 'That statute provides:

Any employer of labor in this state, after
having discharged anhy person from his service,
shall not prevent or attempt to prevent by
word, sign or writing of any kind whatsoever
ahy such discharged employee from obtaining
employment from any other person, companhy or
corporation, except by furnishing in writing,
on reguest, the cause of such discharge.

There ig ho need for HB 2029, Under current law, every
employer already has a gualified 4immunity when 1t provides
information in good faith to a prospective employer. Knudsen v.
Kansas Gag & Flectric Co, 248 Kan. 469 (1991) Unhder existing law,
in a defamation action, the plaintiff must offer "clear and
convineing evidence of an extrinsic character to prove actual
mallce on the part of the defendant in the publication." Knudsen
at p. 483, Fallure to offer such proof results in dismissal of the
claim at summary judgment stage,

currently, there 1s nothing to prevent employers from
providing recommendations, and any complementary type of
information to prospective employers. This practice is very
COMMon .

on the other hand, House Bill No. 2029 would give employers a

false sense of security that can be very costly in increased

litigation and potential liability. This proposed law may lead

employers to believe that they can disclose information regarding
handicaps, medical problems,qkinjuries and a number of health
related information which the employer may be prohibited from
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disulosing under the provislons of the American with bisabllitles
Aot.

The legislature of Kansas should actively promote laws that
facilitate reemployment by removing any barriers in an individual’s
search for employment while at the same time insuring employers
access to sufficlent information to hire gualified applicants. ‘o
this end, 1t the Legislature deems that a problem existes that
limits the flow of information amonyg employers, 1t 1s the
legislature’s function to provide unifort and ppecific guldance in
this area. This can best be accomplished through legislation that
spells out the information to be provided to prospective employers.

Specific legislation could enable employers to obtaln, among
other things, prospective employee’s length of service with a
previous employer, wage information, job title, job duties or job
description, any speclal skllls possessed by the employee,
certifications and perhaps results of employment evaluations. 1In
order to ensure compliance and to afford protection to the labor
force, the request for information as well as the response should
be in writing. This would be consistent with the intent of the
black listing statute and K.S.A. 44-702.

In conclusion, the practical effect of enacting HB 2029 can be
predicted with a reasonable degree of certainty. HB 2029 would
create a degree of chronic unemployment or at the very least a

substantial reduction in the employability of-individuals who have

lost a job. At a minimum, the set back to employees may limit such

Lo

employees to minimum wage type work. The real guestion then
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becomes the extent to which the employees’ earning capacity is
reduced and the sxtent to which a portion ot the labor force would
be unable to obtailn re-employment as a result of HBR 2029,
Employees rejected over ahd over as a result of information
provided by former employers would have little recourse other than
look to the Btate for assistance in order to meet basic heeds. At
a time of deficites and budget constraints that dictate a reduction
in the silze of govertiment, the demands that would be Iimposed by
chronie unemployment and under-employment would necessitate a
bigger government, The truth 1s always an absolute defense.
Therefore, 1if the objective 1s to allow employers to speak the
truth about former employees, they can do so freely under current

law, There is no need for HB 2029,
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February 3, 1995

Mr. Chalrman and Members of the Commlittes:

I amt an employer and an attorney who represents workers,
| do also represent a few employers, | oppose HB 2029,

| oppose HB 2029 because It Is not needed, The Supreme
Court of Kansas has clearly recognized employers needs for
accurrate Job reference Information. Justice Holmes (now
Chief Justice) sald In Turner v, Hallburton, 240 Kan, 1, 722
P.2d 1106 (1986)

In the present world of trade and commerce, It Is
imperative that a prospective employer have access to
Information about an employees work record from sources
other than the prospective employee . .. we hold

that such communication Is subject to a quallfied
privelege which requires the plaintiff to prove actual
malice by the defendant In making sucn communication,
(Turner v, Halliburton at pg. 14)

Immunity from civil llability will not be needed by good
employers because they will be telling the truth which is an
absolute defense. Immunity will only help bad employers who all
good employers would agree should be held responsible.

Respectfully submitted,

- Kirk W,
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