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MINUTES OF THE HOUSE COMMITTEE ON FINANCIAL INSTITUTIONS AND INSURANCE.
The meeting was called to order by Chairperson Bill Bryant at 3:30 p.m. on February 20, 1995 in Room 527S

of the Capitol.

All members were present except: Representative Sawyer, Excused
Representative Merritt, Excused

Committee staff present: Bill Wolff, Legislative Research Department
Bruce Kinzie, Revisor of Statutes
Nikki Feuerborn, Committee Secretary

Conferees appearing before the committee: Alan Steppat, Community Bankers Association
Clark Young, Community Bankers Association
Jim Warren, Community Bankers Association
Walt Scott, Associated Credit Bureaus of Kansas
Phil Wilkes, KS Department of Revenue
Kyle Smith, KBI
Eric Stonecipher, Dept. of Revenue
Jeff Sonnich, KS-NEB-OK Savings League

Others attending: See attached list

Hearing on HB 2482--Kansas right of financial privacy act

Alan Steppat, lobbyist for McGill Associates, introduced Clark Young, president of the Citizens State Bank,
Hugoton, Kansas, and member of the Community Bankers Association of Kansas. Ninety-eight percent of
the membership of the Community Bankers are members of the Kansas Bankers Association.

Mr. Young, said the bill sets out the necessary duties and safeguards to assure that financial records are
properly accessed by state governmental authorities only when the proper disclosures have been given
(Attachment 1). The federal government and surrounding states have adopted a policy which maintains the
confidentiality of the consumer’s bank records while allowing governmental agencies access to these records
by following specific guidelines. He reviewed the bill section by section.

Jim Warren, Chairman of the Board of Farmers State Bank in McPherson, related the difficulty of carrying on
a normal relationship with a preferred customer and knowing that a trusted employee is in the back room
making copies of certain of their transactions to comply with a subpoena, all unknown to the friend and

customer (Attachment 2).

Danielle Noe, Kansas Credit Union Association, presented written testimony only (Attachment 3).

Walt Scott, Associated Credit Bureaus of Kansas, said they operate under the Federal and State Fair Debt
Collection Practices Act and were unsure if the proposed bill would cover the operations of Credit Bureaus
concerning any financial records that might be furnished to them for further reporting to other parties
(Attachment 4). He expressed concern that if the Credit Bureaus should be determined to be an “an agent” of
any financial institution, they could be placed under inconsistent provisions between the two acts. Mr. Scott
stated he was not in opposition to the proposed legislation, he just needed clarification.

Phil Wilkes, Attorney in the Revenue Criminal Fraud Unit of the Division of Alcoholic Beverage Control,
asked for clarification on their exemption from the notice requirements of the bill since they are acting under
the statutory authority of the Director of Taxation when they carry out the tax fraud investigation and drug tax
collection functions (Attachment 5). Most district judges are not available on short notice to sign subpoenas
in investigations. It was noted that many local judges are sympathetic to their constituents and disclosure
would be a big problem The element of surprise in locating and seizing bank accounts and other assets
revealed by financial records of drug dealers is paramount in investigations. Should these suspects have to be
notified prior to investigation of banking records, it is most likely the accounts would disappear before an
investigation could begin.

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported herein have not been submitted to the individuals 1
appearing before the committee for edifing or corrections.




CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON FINANCIAL INSTITUTIONS AND INSURANCE,
Room 527S-Statehouse, at 9:00 a.m. on February 20, 1995.

Kyle Smith, KBI, asked that clarification be made that the proposed act does not apply to law enforcement
investigations. He requested that all references to law enforcement be struck from the bill or include the KBI
as being untouched by the bill.

Eric Stonecipher, Department of Revenue, said that in civil enforcement they deal with the worst tax debtors
(those who hold tax money in trust such as employee’s withholding and sales tax, liquor excise taxes, etc.).
The need to find out if any assets are available is a precursor to execution. The issuance of a subpoena is the
last resort because the suspect can and usually does skip, owing the state the money. If this Act requires prior
notification, it would have a big impact on the state’s revenue collection. He asked that the bill include all
activities or requests issued by the Director of Taxation.

This bill would affect state and national banks. [tis not the intent to inhibit the Department of Revenue from
proceeding with their investigations or daily activities. The problem appears to be with the notice of inquiry
and who it applies to in governmental agencies and in what circumstances. The Kansas Securities Commi-
sion is not listed as one excepted from needing to notify prospective investigees. This could interfere with
their ability to collect unpaid taxes.

Chairman Bryant appointed a subcommittee on HB 2482 comprised of Representative Cox, Representative
Wilson, and Representative Smith to review the bill and report to the Committee on Wednesday.

Action on HB 2126--Entry of satisfaction of mortgage on real estate

Jeffrey Sonnich, KNOLSI, presented the Committee with copies of amendments which would allow the
lender or closing agent who is paying off the indebtedness to cause entry of satisfaction, by signing a
mortgage release document if the mortgagee fails to release the mortgage within 20 days of written demand
(Attachment 6). If the lender or closing agent falsely releases the mortgage they would be liable for the full
amount of the indebtedness together with interest, attorneys fees, and any other damages that the mortgagee or
mortgagee’s assignee has incurred.

Representative Welshimer moved to amend the balloon amendment into the bill. The motion was seconded
bv Representative Gilbert. Motion carried.

Representative Welshimer moved to report the bill favorably as amended. The motion was seconded by
Representative Wilson. Motion carried. Representative Correll asked to be recorded as a “No” vote.

Representative Smith moved that the minutes of February 9 and 13 be approved. The motion was seconded
bv Representative Landwehr. Motion carried.

The meeting adjourned at 4:45 p.m. The next meeting is scheduled for February 21, 1995.
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Section 1:

Section 2:

Section 3:

Section 4:

Section 5:

Section 6:

Section 7:

Section 8:

Section 9:

Kansas Right to Financial Privacy Act
House Bill No. 2482
Bill Overview

Citation of Law (will be cited as Kansas Financial Privacy Act)

Definition of terms used in the bill (financial institution refers to banks, savings and
loan associations, trust companies, credit unions and other entities).

Access to records financial by state government authorities must be proceeded with
notification to the customer. Exceptions are noted in section 11.

Financial institution may not disclose financial records except in accordance with the
provisions of Section 1 - 18, which require proper notice by the government authority
to the customer.

Customer may authorize access in written form. Customer may revoke authorization
at any time.

State government authorities may obtain records with a subpoena. Outlines procedure
and type of notice to customer required, plus opportunity for customer to object.

Delay of notice, when allowed, post-disclosure notice form. Notice of disclosure may
be delayed by an order of the court if court finds the investigation is within the lawful
jurisdiction of the government authority seeking disclosure, when there is reason to
believe notice will result in destruction or tampering of evidence, intimidation of
potential witnesses, or otherwise seriously jeopardize an investigation or unduly delay
a trial or ongoing official proceeding.

Upon expiration of the delay of notice, customer must receive notification that their
records were reviewed by which government authority.

Procedures for customer challenge of subpoena, listing procedure and appeals
process.

Responsibility of financial institution to assemble records upon subpoena and the
delivery of said records.

| —
(continued on back of page) Lﬁ7/7m(/uul.z N w/
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I Bill No. 2482
Ovu.view - Page 2

Section 10:

Section 11:

Section 12:

Section 13:

Section 14:

Section 15:

Section 16:

Section 17:

Section 18:

(s\politics.st\hb2482.sum)

Financial records originally obtained pursuant to sections 1 - 18 shall not be
transferred to another agency or department unless there is reason to believe the
records are relevant to a legitimate law enforcement inquiry within the jurisdiction of
the receiving agency.

Non-prohibited Exposure. Access to customers financial records and exchange of
examination records between supervisory agencies is authorized. Other clarifications
of when notice is not required.

Nothing in the Kansas Financial Privacy Act shall apply when financial records are
sought in 1) connection with a lawful proceeding, investigation, examination, etc. of
the financial institution in possession of the financial records. 2) In consideration or
administration or assistance to the customer in the form of a government loan, loan
guarantee, etc.  Financial institutions must keep a notation of each disclosure made.

Financial institutions may access a fee for record search and reproduction,
transporting records, etc.

Statute of limitations. An action to enforce any provisions of section 1 through 18
may be brought in the circuit court within there years from the date on which the
violation occurs or on the date of discovery of such violation, whichever is later.

Financial Institutions or government authorities if found in violation of obtaining or
disclosing financial records or information contained in violation of Section 1 - 18 are
liable to the customer to whom such records relate. (Fines are set by law).

Injunctive relief allowed.

If individual files a motion or application to delay access of a government authority to
financial records, any applicable statute of limitations shall be deemed to be tolled for
the periods extending from the date such motion or application was filed until the date
upon which the motion or application is decided.

Sets out handling procedure for financial records relating to a customer obtained from
a financial institution pursuant to a subpoena issued under the authority of a grand

jury.
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B \ssociation of Kansas

Testimony before the House
Committee on Financial Institutions & Insurance
Monday, February 20, 1995
Subject: HB 2482

Chairman Bryant and members of the committee, thank you for giving me the
opportunity to speak in behalf of HB 2482. My name is Clark P. Young and | am president
of Citizens State Bank, Hugoton, Kansas.

Today, | am testifying on behalf of the Community Bankers Association of Kansas in
favor of HB 2482.

| will begin my testimony by relaying to you the current status of Federal and State
laws in our surrounding states and then show you how this bill is pro-consumer, pro-
banking, and pro-governmental agency. | will conclude my testimony by walking you
through each section of HB 2482 and will answer any questions that you might have
regarding the Kansas Right to Financial Privacy Act.

This bill, like its federal counterpart, is a win-win-win scenario because it sets out the
necessary duties and safeguards to assure that financial records are properly accessed by
state governmental authorities only when the proper disclosures have been given.

First and foremost, there is a great trust that develops between a bank and its
customers. Individual bank at a certain financial institution because they trust the institution
and believe there is a high degree of confidentiality of their individual financial records. If
a customer believes that this trust has been breached, the very foundation of the banking
relationship has been weakened.

This is why the federal government and surrounding states have seen fit to enact laws
that maintain the confidentiality of the consumer’'s bank records while allowing
governmental agencies access to these records by following specific guidelines.

On the federal level, there exists the Right to Financial Privacy Act of 1978. It was
enacted because customers of financial institutions have aright to expect that their financial
activities have a reasonable amount of privacy from federal government scrutiny. The act
establishes specific procedures for governmental authorities that seek information about a
customer’s financial records from a financial institution. It also imposes limitations and
duties on financial institutions prior to the release of information sought by federal agencies.

Directed By The Members We Serve |- 3
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House Bill 2484
February 20, 1995

Finally, the Federal law generally requires that the customer receive a written notice that
includes an explanation of the purpose for which the records are sought.

Thus, the proposed Kansas Right to Financial Privacy Act is pro-banking because
banks, savings and loans and credit unions have a law that clarifies what steps a state
government agency must take in order to comply. Also, banks are reimbursed for their
reasonable costs incurred for complying with the request for records. The bank can also
be assured that, unless an exception applies, the customer has been properly notified of this
action. . ? 2 % ﬂ/ ragrdert \‘3/&'7/(“(1’0 . %}L,Ww,a?/,/gat ks TRal [Teotdon o f e

It is pro-consumer because consumers generally must receive a notice that a federal
agency is requesting their financial records and the records can only be used for their
intended purpose.

Finally, it is pro-governmental agency because, among other reasons, agencies have
specific steps that are clarified as to how to proceed in obtaining the financial records they
are seeking. Agencies have the ability to delay the notice to the customer under certain
conditions where early notice may result in the tampering of evidence, the intimidation of
witnesses or otherwise seriously jeopardize the investigation. Agencies eﬁédn‘?;g@ receive
emergency access to the records in certain instances. The best interests of all parties
concerned are served by HB 2482.

Currently, no statutory law exists in Kansas that is the state equivalent to the federal
Right to Financial Privacy Act of 1978. However, surrounding states do have a state
counterpart. Oklahoma has had a Financial Privacy Act since 1979 (Oklahoma Stat. tit. 6,
section 2201-2206). Texas has had one since 1983 (Texas Bus. Corp. Act. Ann. art
342-705) and Nebraska since 1977 (Nebraska Rev. State. Section 8-1402).

Evidently, other states have deemed it appropriate to enact legislation similar to the
Federal Right to Financial Act of 1978 to protect their citizens and allow their state agencies
access to bank records under certain guidelines. The Community Bankers Association of
Kansas is asking that you extend this same right for the citizens of Kansas. Now, let’s take
a closer look at HB 2482.

-7



Good afternoon Chairman Bill Bryant
and Ladies and Gentlemen

I am Jim Warren, Chairman of the Board of Farmers State
Bank, McPherson.

A number of years ago a Federal Right to Financial Privacy
Act was passed. I falsely assumed that our customers were
sufficiently protected under the federal act. In the past
year, I discovered that each state needs a law sﬁch as HB 2482
for the protection of you and I and all financial institution
customers. Particularly to proper notification.

A few moﬁths ago, our bank received a subpoena by mail
from;a_étatelagency requesting certain information, within a
time period, on three or four of our customers. It
spécifically forbid the bank to notify our customers. It is
extremely difficult to carry on a normal relationship with a
preferred customer and know that a trusted employee is in the
back room making copies of certain of their transactions to
comply with a subpoena, all unknown to our friend and
customer.

I just feel sure that you would want to be notified if
your personal financial records were subpoenaed by a state
agency or other entity. I know I would.

Your support of this bill is appreciated.

Ahyusan TS
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Kansas Credit Union
Association

Testimony presented to the
House Financial Institutions
and Insurance Committee

Regarding HB 2482
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KANSAS CREDIT UNION ASSOCIATION
MEMORANDUM

To: Representative Bill Bryant,
Chairperson House Financial Institutions and Insurance

From: Danielle Noe,
Governmental Affairs Director
Kansas Credit Union Association

Subject: 1B 2482
Date:  February 20, 1995

The Kansas Credit Union Association would like to thank you for allowing us to

present written testimony on House Bill 2482 enacting the Iansas Right to Financial
Privacy Act.

The Kansas Credit Union Association has 166 credit union members who serve

almost 600,000 members. Our association believes that HB 2482 would protect
both the credit union and its members.

It is likely that every credit union will at one time or another have a state agency
request the financial records of one of its members. Under the current law, there is
no clear indication of what action a credit union should take when this occurs. We
are sure that there are times when a credit union provides financial records to an
agency without a subpoena. Credit union employees may feel unduly pressured to
give a state agency financial records simply based on who makes the request.

Another problem credit unions face when confronted with this issue is that the
agency is often not specific about which documents they want. A credit union may
spend considerable time trying to locate a document that has little or no use to the
agency. This is a tremendous burden for smaller credit unjons that may only have
one or two full time employees. HB 2482 requires the subpoena to be specific and
allows the credit union to recover reasonable costs involved in retrieving the
documents. It is important to note that this bill does not prevent supervisory
agencies from examining the credit union during the normal business.

816 S.W. Tyler + Topeka, KS 66612 + (913) 232-2446 + (913)232-2730 (fax)
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Page 2

More important, credit union members should have a right to expect that their
financial activities have a reasonable amount of privacy from government scrutiny.
Credit union members under current law do not receive equal treatment. As credit
unions change managers or boards of directors, there may be no consistency in
determining when financial documents should be provided to agencies; or which
agencies should receive information when it is requested. Additionally, there may be
no consistency among credit unions faced with the same situation.

HB 2482 sets procedures for the credit union to follow before releasing the

information being sought by the agency. Additionally, it provides procedures for the
credit union member to prevent release of the information.

The Kansas Credit Union Association believes that HB 2482 is needed to protect
both the credit unions of Kansas and their members.

816 S.W. Tyler * Topeka, KS 66612 « (913) 232-2446 « (913)232-2730 (fax)
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REMARKS CONCERNING HOUSE BILL 2482
FINANCIAL INSTITUTIONS AND INSURANCE

FEBRUARY 20, 1995

I appreciate your giving me the opportunity to appear before your committee on behalf of
the Associated Credit Bureaus of Kansas whose members collect and compile credit information
for those having a right thereto under the Federal and State Fair Debt Collection Practices Act, as

contained in Title 6, 15 USCS Sec. 1681 et seq, and K.S.A. 50-701 thru 50- 722 . Attached and

marked “A” is a copy of the Kansas Act for your review and consideration.
The concern is whether under House Bill 2482, the Kansas right to Financial Privacy Act,

would cover the operations of Credit Bureaus concerning any financial records as noted on page

1 line 22 that might be furnished to the Credit Bureaus for further reporting to other parties

entitled thereto.

>
On page 2, line 5, section 4 prohibits a financial institution officer, employee @o °
page 2, p instutution ploy (Lng/
provide to any governmental authority access to financial records of any customer. Herein lies

the concern of our organization, in that, if the Credit Bureaus should be determined to be “an

agent of any financial institution, they could be placed under inconsistent provisions between the

two acts.
ke

I am attaching the Syllabus of the Kansas Commission on Civil Rights vs. The Sears
Roebuck & Co., Vol. 216, P.306, et seq. This case defines and limits under the Federal and State
Fair Credit Reporting Act any potential liabilities and enforcement thereunder, Attachment “B.”

In accordance with this case in providing “in camera examination”, this writer has prepared many

ijguo(/u/ Il
At t1ehrrirnt ¥
=220 G5



Protective Orders outlining out interpretation of this case, I am attaching a copy thereof and
marking it “C”.

In addressing our concerns to this legislation, this organization is not in opposition
thereto but merely wishing that consideration be given to the effect this possible legislation

might have upon the operations of the Credit Bureaus of the State of Kansas.

Respectfylly s

er N. Scott, Jr
Associated Credit Bureaus of Kansas

-2



50-643

;

#MONOPOLIES AND UNFAIR TRADE

History:
1974. .

50.643. Severability. If any provision
of this act or the application thereof to any
person or circumstances is held invalid, the
invalidity does not affect other provisions or
applications of this act which can be given
effect without the invalid provision or ap-
plication, and to this end the provisions of
this act are severable.

History:
1974.

50-644. Thermal insulation, flame
spread standards. (a) No person shall man-
ufacture, distribute, offer for sale, sell or
install any thermal insulation in this state
unless such insulation has been tested in
accordance with the American Society for
Testing and Materials Standard E 84, Stan-
dard Method of Test for Surface Burning
Characteristics of Building Materials, and
certified, by an independent testing labora-
tory approved by the state fire marshal, as
having a flame spread rating of seventy-five
(75) or less, or as having a classification
representing a flame spread rating not in
excess thereof, and is clearly labeled to that
effect on the package or, if not contained in
a package, is accompanied by a written
statement to that effect. |

(b) Nothing in this section shall be con-
strued to prevent a city or county from re-
quiring a lower maximum flame spread rat-
ing than required herein for thermal
insulation which. is manufactured, distrib-
uted, offered for sale, sold or installed
within the jurisdiction of the city or county.

(c) As used in this section, “thermal in-
sulation” means any material designed for
installation in the walls, floors or ceilings of
a_structure for the specific purpose of re-
ducing loss or gain of energy by such struc-
ture but shall not include any backing or
vapor barrier attached to such material.

(d) This section shall be a part of and
-supplemental to the Kansas consumer pro-
tection act. :

History: L. 1978, ch. 209, § 1; July L.

L. 1973, ch. 217, § 20; Jan. 1,

Article 7.—FAIR CREDIT. REPORTING
ACT
Law Review and Bar Journal References:

“The New Kansas Consumer Legislation,” Barkley
Clark, 42 LB.AK. 147, 200 (1973).

L. 1973, ch. 217, § 21; Jan. 1,

Consumey protection in Tenth Judicial District,
William P. Coates, Jr., 44 J.B.AK. 67, 70°(1975). 7

“Survey of Kansas Law: Consumer Law,” John C,
Maloney, 27 K.L.R. 197, 212, 213 (1979). e

~i “Computers in the Private Sector: Right to Informa-

tional Privacy for the Consumer,” John Barlow Spear, '

+22 W.L.J. 469, 486 (1983).

CASE ANNOTATIONS o
1. Purpose of act and application to check guarantee -
and reporting service considered. Peasley v. Tele-
Check of Kansas, Inc, 6 K.A.2d 990, 637 P.2d 437
(1981). . . =
50.701. Findings and purpose. (a) The
legislature .of the state of Kansas hereby
finds and determines that: -
(1) The banking system is dependent
upon fair and accurate credit reporting. In-
accurate credit reports directly impair the
efficiency of the banking system, and unfair
credit reporting methods undermine the
public confidence which is essential to the-
continued functioning of the banking sys-:Zi
tem. o ) ’ oo
(9) - An elaborate mechanism has bee:
developed for investigating and evaluating
the credit worthiness, credit standing,
credit capacity, character, and general rep
utation of consumers. e
(3) Consumer reporting agencies have
assumed a vital role in assembling and
evaluating consumer credit and other info
mation on consumers. o -
(4) There is a need to insure that co
sumer reporting .agencies exercise “th '
grave responsibilities with fairness, impa
tiality, and a respect for the consumers
right to privacy. e
(b) Itis the purpose of K.S.A. 50-701 to ;
50-722, inclusive, and amendments thereto
to require that consumer reporting agencie
adopt reasonable procedures for meetin
the needs of commerce for consumer credit,

* personnel, insurance, and other informatio

in'a manner which is fair and equitable t
the consumer, with regard to the confiden
tiality, accuracy, relevancy, and proper uti
lization of such information in accordan
with the requirements of such sections of
this act. - ' R :
History:
1974. '

L. 1973, ¢h. 85, § 136; Jan. 1,

CASE ANNOTATIONS
1. Purpose of act and application to check guarante
and reporting service considered. Peasley-v. Te
Check of Kansas, Inc., 6 K.A.2d 990, 637 p.od 437
(1981). S

50.702. Def'initibns and ,rﬁlés o‘f' Cor}i '
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FAIR CREDIT REPORTING ACT -

7

50703

struction. The following words and phrases
when used in K.S.A. 50-701 to 50-722, in-
clusive, and amendments thereto, shall
have the meanings ascribed to them in this
section. )

(a) The term “person” means any indi-
vidual, partnership, corporation, trust, es-
tate, cooperative, association, government
or governmental subdivision or agency, or
other entity.

(b) The term “consumer”
dividual.

(c) The term “consumer report” means

means an in-

any written, oral, or other communication of

any information by a consumer 1(.1)01ting
agency bearing on a consumer’s credit
worthiness, credit standing, credit capacity,
character, general reputation, personal
characteristics, or mode of living which is
used or expected to be used or collected in
whole or in part for the purpose of serving
as a factor in establishing the consumer’s
eligibility for credit or insurance to be used
primarily for personal, family, or household
purposes, or employment purposes, or other
purposes authorized under K.S.A. 50-703.
The term does not include (1) any report
containing information solely as to transac-
tions or experiences between the consumer
and the person making thé report; (2) any
authorization or approval of a specific ex-
tension of credit divectly or indirectly by the
issuer of a credit card or similar device; or
(3) any report in which a person who has
been requested by'a third party to make ¢
specific extension of credit directly or indj-
rectly to a consumer conveys that decision
with respect to such request, if the third
party advises the consumer of the name and
address of the person to whom the request
was made and such person makes the dis-
closures to the consumer required undex
K.S.A. 50-714.

(d) The term “investigative consumer
report” means a consumer report or portion
the:u)f in which information on a con-
sumer’s character, general reputation, per-
sonal characteristics, or mode of living is
obtained through pusondl interviews with
neighbors, friends, or associates of the con-
sumer reported on or with others with
whom the consumer is acquainted or who
may have knowledge concerning any such
items of information. However, such infor-
mation shall not include spccxhc factual in-
formation on a consumer’s credit record ob-

tained directly from a creditor of.the
consumer from a consumer repoiting
agency when such information was ob-
tained directly from a creditor of the con-
sumer or from the consumer. ‘ ,

‘(e) The term ‘‘consumer reporting
agency” means any person which, for mon-
etary fees, dues, or on a coopelatlvt non-
profit bam.s, 1egu]mly engages in whole or
in part in the practice of assembling or
evaluating consumer credit information or
other information on consumers for the
purpose of furnishing consumer reports to
third parties, and which uses any means or
facility of interstate commerce for the pur-
pose of preparing or furnishing consumer
reports, ] .

() -The term “file,” when used in con-
nection with inforination on any consumer,

~means all of the information on that con-

sumer recorded and retained by a consumer
reporting agency regardless of how the in-
formation is stored .

(g) The term “employment purposes”
when used in connection with a consumer
report means a report used for the purpose
of evaluating a consumer for employment,
promotion, reassignment or retention as an
employee.

(h) The term - “medical information”
means information or records obtained,
with the consent of the individual to whom
it relates, from licensed physicians or med-
ical practitioners, hospitals, clinics, or other
medical or medically related facilities.

History: L. 1973, ch. 85, § 137; Jan. 1,
1974. : Co

CASE ANNOTATIONS .

1 Check guarantee and reporting service held to be
“Consumer Report”; provider of such service is a
Consumm Reporting Agency.” Peasley v. TeleCheck
of Kansas, Inc., 6 K.A.2d 990, 997, 998, 637 P.2d 437
(1981). o

50-703. Permissible purposes of re-
ports. A consumer reporting agency may
furnish a consumer report under .the fol-
lowing circumstances and no other:

(a) In response to the order of a court
having jurisdiction to issue such-an order;

(b) in accordance with the written in-
structions of the consumer to whom it re-
lates; and

(¢) to a person which it has reason to
believe |

(1) intends to use the information in
connection with a credit transaction involv-
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ing the consumer on whom the information
is to be furnished and involving the exten-
sion:of credit to, or review or collection of
an account of, the consumer; or "t :

(2) intends to use the information for
employment purposes; or

(3) intends to use the information in
‘connection with the underwriting of insur-
ance involving the consumer; or -

(4) intends to use the information in
_connection with a determination” of the
consumer’s eligibility for a license or other
benefit granted by a governmental instru-
mentality required by law to consider an
applicant’s financial responsibility or status;
or

(3) otherwise has a legitimate business
need for the information in connection with
a business transaction involving the con-
sumer. '

History:
1974.

L. 1973, ch. 85, § 138; Jan. 1,

CASE ANNOTATIONS
1. Compliance with subpoena requiring retail eredit
information would not subject retail merchant to action

for damages. Kansas Commission on Civil Rights v.
Sears, Rochuck & Co., 216 K. 306, 320, 532 P.2d 1263.

50.704. Obsolete information. (a) Ex-
cept as authorized under subsection (b) of
this section, no consumer reporting agency
may make any consumer report containing
any of the following items of information:

(1) Bankruptcies which, from date of
adjudication of the most recent bankruptey,
antedate the report by more than fourteen
(14) years; i

(2) suits and judgments which, from
date of entry, antedate the report by more
than seven (7) years or until the governing
statute of limitations has expired, which-
ever is the longer period; ~ .
© (3) paid tax liens which, from date of
payment, antedate the report by more than
seven (7) years; B
"~ (4) accounts - placed for collection or
charged to profit and loss which antedate
the report by more than seven (7) years;

(5) records of arrest, indictiment, or con-
viction of erime which, from date of dispo-
sition, release, or parole, antedate the report
by more than seven (7) years; and

(6) any other adverse item of informa-
tion which antedates the report by more
than seven (7) years. - »

(h)  The provisions of subsection (a) of
this scction are not applicable in the case of

any consumer credit report to be used in
connection with C s N
(1) -a credit transaction involving, or
which may reasonably be expected to in-
volve, a principal amount of fifty thousand
dollars ($50,000) or more; - .. .-

(2) the underwriting of life- insurance
involving, or which may reasonably be ex-
pected to involve, a face amount of fifty
thousand dollars ($50,000) or mére; or :

(3) the employment of any individual at
an annual salary which equals, or which
may reasanably be expected to equal
twenty thousand dollars ($20,000), or more.’

History: L. 1973, ch. 85, § 139; Jan. 1,
1974, - '

50.705. Disclosure of investigative
consumer reports. (a) A person may not
procure or cause to be prepared an inves-
tigative consumer report on any consumer .
unless o

(1) itis clearly and accurately disclosed
to the consumer that an investigative con-
sumer report including information as to the -
consumer’s character, general reputation,
personal characteristics, and mode of living,
whichever are applicable, may be made,
and such disclosure (A) is made in a writing
mailed, or otherwise delivered, to the con-
sumer, not later than three days after the
date on which the report ‘was first re-:
quested, and (B) includes a statement in-
forming the consumer of the right to request ¢
the additional disclosures provided for
under subsection (b) of this section; or :

(2) the report is to be used for employ
ment purposes for which the consumer has”

not specifically applied. : o

(b) Any person who procures or causes.-
to be prepared. an investigative consumer-
report on any consumer shall, upon written
request made by the consumer within a
reasonable period of time after the receipt’
by him or her of the disclosure required by
subsection (a) (1) of this section, make a
complete and accurate disclosure of the na-
ture- and scope of the investigation re-
quested. This disclosure shall be made in a
writing mailed, or otherwise delivered, to
the consumer not later than five (5) days
after the date on which the request for such
disclosure was received from the consumer
or such report was first requested, which-
ever is the later,

(¢) Noperson may be held Hable for any
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violation of subsection (a) or {b) of this sec-
tion if that person shows by a prepon-
derance of the evidence that at the time of
the violation the person maintained reason-
able procedures to assure compliance with
subsection (a) or (b).

History: L. 1973, ch. 85, § 140; Jan. 1,
1974, -

50.706. Compliance procedures. (a)
Every consumer reporting agency shall
maintain reasonable procedures designed
to avoid violations of K.S.A. 50-704 and to
limit the furnishing of consumer reports to
the purposes listed under K.S.A. 50-703.
These procedures shall require that pros-
pective users of the information identify
themselves, certify the purposes for which
the information is sought, and certify that
the information will be used for no other
purpose. Every consumer reporting agency
shall make a reasonable effort to verify the
identity of a new prospective user and the
uses certified by such prospective user prior
to furnishing such user a consumer report.
No consumer reporting agency may furnish
a consumer report to any person if it has
reasonable grounds for believing that the
consumer report will not be used for a pur-
pose listed in K.S.A. 50-703.

(b) Whenever a consumer reporting
agency prepares a consumer report it shall
follow reasonable procedures to assure
maximum possible accuracy of the informa-
tion concerming the individual about whom
the report relates. -

History: L. 1973, ch. 85, § 141; Jan. 1,
1974,

50.707. Disclosures to governmental
agencies. Notwithstanding the provisions of
K.S.A. 50-703, a consumier reporting agency
may furnish identifying information re-
specting any consumer, limited to name,
address, former addresses, places of em-
ployment, or former places of employment,
to a governmental agency.

History: L. 1973, ch. 85, § 142; Jan. 1,
1974.

50.708. Disclosures to consumers. (a)
Every consumer reporting agency shall,
upon request and proper identification of
any consumer, clearly and accurately dis-
close to the consumen

(1) The nature and substance of all in-
formation (except medical information) in

its files on the consumer at the time of the
request.

(2) The sources of the information; ex-
cept that the sources of information ac-

-quired solely for use in preparing an inves-
tigative consumer report and actually used
“for no other purpose need not be disclosed:

Provided, That in the event an action is
brought under the provisions of K.S.A. 50-
701 to 50-722, inclusive, and amendments
thereto, such sources shall be available to
the plaintiff under appropriate discovery
procedures in the court in which the action
is brought.

(3) The recipients of any consumer re-
port on the consumer which it has furnished

(A) for employment purposes within the
two-year period preceding the request, and

(B) for any other purpose within the six-
month period preceding the request.

(b) The requirements of subsection (a)

respecting the disclosure of sources of in-
formation and the recipients of consumer
reports do not apply to information received
or consumer reports furnished prior to the

effective date of this act except to the éxtent -

that the matter involved is contained in the
files of the consumer reporting agency on
that date.

History: L. 1973, ch. 85, § 143; Jan. 1,
1974..

50.709. Conditions of disclosure to
consumers. {(a) A consumer reporting
agency shall make the disclosures required
under K.S.A. 50-708 during normal business
hours and on reasonable notice. ,

(b) The disclosures required under
K.S.A. 50-708 shall be made to the con-
sumer ’ :

(1) .in person if the consumer appears in

“person and furnishes proper identification;

or - :
(2) by telephone if the comsumer has
made a written request, with proper iden-

tification, for telephone disclosure and the-

toll charge, if any, forthe telephone call is
prepaid by or charged directly to the con-
sumer. S : '

(¢) Any consumer reporting agency shall
provide trained personnel to explain to the
consumer any information furnished to him
or her pursuant to K.S.A. 50-708.

(d) The consumer shall be permitted to
be accompanied by one other person of his
or her choosing, who shall furnish reason-
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the dispute s frivolous or irrelevant,
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the dispute. The consumer reporting
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History: L. 1973, ch. 85, § 145; Jan.’1
1974. . ‘
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agency would impose on each -designated
recipient for a consumer report except that
no charge may be made for notifying such
persons of the deletion of information
which is found to be inaccurate or which
can no longer be verified. =~ 77
History: L. 1973, ch. 85, § 146; Jan. 1,
1974. : - )

5(}-712.' Public record information for

“employment purposes. A consumer report-

ing agency which furnishes a consumer re-
port for employment purposes and which
for that purpose compiles and reports items
of information on consumers which are
matters of public record and are likely to
have an adverse effect upon a consumer’s
ability to obtain employment shall =

(a) at the time such public record infor-
mation is reported to the user of such con-
sumer report, notify the consumer of the fact
that public record information”is being re-

ported by the consumer reporting agency,”

together with the name and address of the
person to whom $uch information is being
reported; or v .

(b) maintain strict procedures designed
to insure that whenever public record in-
formation which is likely to have an adverse
effect on a.consumer’s ability to obtain em-
ployment is reported it is complete and up
to date. For purposes of this paragraph,
items of public record relating to arrests,
indictments, convictions, suits, tax liens,
and outstanding judgments shall be consid-
ered up to date if the current public record
status of the item at the time of the report is
reported.

History: L. 1973, ch. 85, § 147; Jan. 1,

-50-713. Restrictions on investigative
consumer reports. Whenéver a consumer
reporting agency prepares -an investigative
consumer report, no adverse information in
the consumer report (other than information
which is a matter of public record) may be
included in a subsequent consumer report
unless such adverse information has been
verified in the process of making such sub-
sequent consumer report, or the adverse
information was received within the three-
month period preceding the date the sub-
sequent report is furnished. '

History: L. 1973, ch. 85, § 148; Jan. 1,
1974, '
50-714. Requirements on users of con-

- sumer reports. (a) Whenever credit or in-

surance for personal, family or household
purposes, or employment involving a con-
sumer -is denied or the charge for. such
credit -or insurance is increased either
wholly or partly because of information
contained in a consumer report from a con-
sumer reporting agency, the user of the
consumer report shall so advise the con-
sumer against whom such adverse action
has been taken and supply the name and
address of the consumer reporting agency
making the report.

(b) Whenever credit for personal, fam-
ily, or household purposes involving a con-
sumer is denied or the charge for such
credit is increased either wholly or partly
because -of information obtained from a
person other than a consumer reporting
agency bearing upon the consumer’s credit
worthiness, credit standing, credit capacity,
character, general reputation, personal

~characteristics, or mode of living, the user of

_such information shall, within a reasonable
period of time, upon the consumer’s written
request for the reasons for such adverse
action received within sixty (60) days after
learning of such adverse action, disclose the
nature of the information to the consumer.
The user of such information shall clearly
and accurately disclose to the consumer the
right to make such written request at the
time such adverse action is communicated
to the consumer.

(¢) No person shall be held liable for any
violation of this section if the person shows
by a preponderance of the evidence that at
the time of the alleged violation he or she
maintained reasonable procedures to assure
compliance with the provisions of subsec-

Ctions (@) and (b). L
History: L. 1973, ch. 85, § 149; Jan. 1,
L1974, - T o
- “50-715. - Civil liability for willful non-
compliance; Any -consumer reporting
agency or user of information which will-
fully fails-to comply with any requirement
imposed under K.S.A. 50-701 to 50-722, in-
clusive; and amendments thereto, with re-
spect to any consumer is liable to that con-
sumer in an amount equal to the sum of

(a) any actual damages sustained by the
consumer as a result of the failure;

(1) such amount of punitive damages as
the court may-allow; and

(¢) inthe case of any successful action to
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enforce any liability under this section, the
" costs of the action together with reasonable
attorney’s fees as determined by the court.
History: L. 1973, ch. 85, § 150; Jan. 1,
1974. T : :

Law Review and Bar Journal References:

“Recovery of Attorney Fees in Kansas,” Mark A.
Furney, 18 W.L.J. 535, 560 (1979). :

CASE ANNOTATIONS

1. Compliance with subpoena requiring retail credit
information would not subject retail merchant to action
for damages. Kansas Commission on Civil rights v.
Sears, Roebuck & Co., 216 K. 306, 320, 532 P.2d 1263.

50-716. Civil liability for negligent
noncompliance. Any consumer reporting
agency or user of information which is neg-
ligent in failing to comply with any re-
quirement imposed under K.S.A. 50-701" to
50-722, inclusive, and amendments thereto,
with respect to any consumer is liable to
that consumer in an amount equal to the
sum of ‘

(a) any actual damages sustained by the
consumer as a result of the failure;
~ (b) inthe case of any successful action to
enforce any liability under this section, the
costs of the action together with reasonable
attorney’s fees as determined by the court.

History: L. 1973, ch. 85, § 151; Jan. 1
1974. e

Law Review and Bar Journal References:
“Recovery of Attorney Fees in Kansas,” Mark A.
Furney, 18 W.L.J. 535, 560 (1979).

CASE ANNOTATIONS
1. Compliance with subpoena requiring retail credit
- information would not subject retail merchant to action
for damages. Kansas Commission on Civil Rights v.
Sears, Roebuck & Co., 216 K. 306, 320, 532 P.2d 1263.

3

© 50-717. Jurisdiction of courts; limita-
tion of actions. An action to enforce any
liability created under the provisions of
K.S.A. 50-701 to -50-722, inclusive, and
= amendments thereto, may be brought in the
district court of the county in which the
controversy arose, within two years from the

-= -~date on which the liability "arises, except

that where a defendant has materially and
willfully misrepresented any information
~ required under the provisions of such sec-
-tions of this act to be disclosed to an indi-
vidual and the information so misrepre-
“sented is material to the establishment of
the defendant’s liability to that individual
under such provisions of this act, the action
may be brought at any time within two years

174

after discovery by the individual of the_
misrepresentation. o '
L. 1973, ch. 85, § 152; Jan. 1,

History:
1974,

50-718. Obtaining information under
false pretenses. Any person who knowingly
and willfully obtains information on a con-
sumer_from a consumer reporting agency
under false pretenses shall be deemed
guilty of a class A misdemeanor and upon
conviction thereof shall be punished in the
manner provided by law.,

History: L. 1973, ch. 85, § 153; Jan. 1
1974.

50-719. Unauthorized disclosures by
officers or employees. Any officer or em-
ployee of a consumer reporting agency who
knowingly and willfully provides informa-
tion concerning an individual from the
agency's files to a person not authorized to
receive that information shall be deemed
guilty of a class A misdemeanor and upon
conviction thereof shall be punished in the
manner provided by law.

History: L. 1973, ch. 85, § 154; Jan. 1
1974,

50-720. Penalties. Any person violat-~
ing any of the provisions of K.S.A. 50-701 to
50-719, inclusive, and amendments thereto,
for which penalties are not otherwise"
hereinbefore provided shall be deemed
guilty of a class C misdemeanor and upon
conviction thereof shall be punished in the -
manner provided by law. '

History: L. 1973, ch. 85, § 155; Jan. 1
1974.

50-721. Enforcement by consumer
credit commissioner, The consumer credit
commissioner is hereby authorized to en-
force the provisions of K.S.A. 50-701 to 50-°
720, inclusive, and amendments thereto,
and for such purpose is hereby authorized.
to adopt such rules and regulations as may
be necessary for the proper administration
and enforcement of the provisions of such
sections of this act. :

History: L. 1973, ch. 85, § 156; Jan. 1,
1974. '

30.722. Citation of act. K.S.A. 50-701 to
50-722, inclusive, and amendments thereto,
may be cited as the fair credit reporting act.

History: L. 1973, ch. 85, § 157; Jan. 1,
1974,

bl

3

b




306 - SUPREME COURT OF KANSAS

e . . e . : N
i Kansas Commission on Civil Rights v. Sears, Roebuck & Co.

No. 47,405 - :

Kansas Conaaeission oN Cwir Ricurrs, Appellee, v. Seans, Roesuck
anp Conwrany, Appellant,

(532 P. 24 1263)

SYLLABUS BY TIE COURT

1. Coun'rs—-lnuoking Appellate Jurisdiction. The. appellate jurisdiction of L
the supreme court may be invoked by appeal as a matter of right from g
final decision of a district court in any action except in an action for
recovery of money where the amount in controversy does -not exceed $500,

2. CiviL Ricires—Objective of Kansas Act Against Discrimination. A prin-
cipal objective of the Kunsas Act Against Discrimination is to climinate
and prevent diserimination, segregation or separation in places of public
accommodations,

3. Sase—Buying Goods on Credit—Payments by Installments—Jidicial
Notice of the Buying and Credit Practice. The practice of buying goods
and merchandise on credit and paying the purchase price by installments
has become so widespread and commonplace a custom that judicial notice
may be taken of the practice.

4

o

SAME~Rcfusal of Credit to a Purchaser on Ilasjs of Race etc.—Constitutes
Unlawful Discriminatory Practice, - The “refiiEal of credit to a purchaser
or a prospective buyer in connection with the retail sale of goods and
merchandise on the basis of race, religion, color, sex, physical handicap,.
national origin or ancestry constitutes an unlawful discriminatory practice
within the purview of the Kansas Act Against Discrimination. (X. S, A,
44-1001, et seq. [Weeks, 1973].) o o
5. SaME—"Dlace of Publi Accommodations” Defined. 1n keeping with the
"~ broad policy of eradicating  discrimination from our sogiity, the term
“place of public accommodations” s interpreted to includ® those places
of business which are held open to the general public and where members
of the general public are invited to come for business purposes. g
8. Sante—Iflustrations of Public Accommodations. - Stores, shops and other
business establishments olfering goods, facilities and accommodations to
the public are places of public accommodation within the meaning of the
Kansas Act Against Discrimination, :

7. Samue—Rule of Ejnsdem Ceneris Not Applicable to Anti-discrimination
Statutes. The'trend of modern authority is not to apply the ride of ejusdem
generis in construing anti-discrimination statutes by restricting “places of
public accommodation” to such places as may: be_listed specifically in the
statute. ' ’ ) ' )

8. SaME—"Pluce of Public Accommodations”—nNo¢ Limited -to- Those Enu-
merated by Statute. The term “place of public accommodation” as used
in K.S. A 44-1009 () (1) (Wecks, 1973) is not limited or restricted
to those businesses, - facilitics or accommodations which are especially
enumerated in K. 8, A, 441002 (i) {Weeks, 1973). . ‘

Y Sasts—Intrusion of Constitutional Rights Must Be Reasonable. The basic
requirement of the constitution #nd of the courts is that.an intrusion of
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a constitutional right is permissible if it is reasonable. The constitution
only protects people from unreasonable intrusions into their privacy,
(Following Atchison, T. & S. F. Rly. Co. v. Lopez, 216 Kan. 108, 531
P. 2d 455.)

10. Same—Encroachment on Personal Liberty—When Statute Not Invalid.
Where there is a significant encroachment upon personal liberty the state
may prevail only on showing a subordinating interest which is compelling.
A state statute, if reasonably necessary for the eflectuation of a legitimate
and substantial state interest, and not arbitrary or capricious in its
application, is not invalid under the duc process clause of the federal
constitution. (Following Atchison, T. & S. . Rly. Co. v. Lopez, supra.)

11. Same—Enforcement of Subpoena for Credit Records—Enforcement Does
Not Violute Right of Privacy. The enforcement of a subpoena issued by
the Kansas Commission on Civil Rights requiring disclosure by a retail
merchant of persons to whom credit was extended, and their credit
ratings, is not constitutionally impermissible as violating their rights of
privacy. The public policy of the state as declared in the Act Against
Discrimination requires that interests of the individuals affected be sub-
ordinated in order that discrimination in “places of public accommodation”
be ended.

12. Same—Subpoenaed Information Would Not Violate Constitutional Rights
—No Basis for Damage Action. Where it is determined that disclosure of
subpoenaed information would not violate the constitutional rights of the
parties affected, there is no basis for their maintaining an action for
damages under 42 U, S. C, § 1983. (Following Atchison, T. & S. F. Rly. Co.
v: Lopez, supra.)

13. Same—TFederal and State Fair Credit Reporting Act—Liability. Both the
federal Fair Credit Reporting Act and its Kansas counterpart contain
provisions imposing civil lability for the “willful” or “negligent” non-
compliance with “any requirements imposed” under those acts, but
allowance is made for the furnishing or production of credit reports “in
response to the order of a court having jurisdiction to issue such an order.”

14. Saye—Records of Confidential Character—"In Camera” Examination—
Protective Orders. Where records of a confidential character are produced
in court in response to a Suhpoena or other process, the court is vested
with authority to conduct an “in camera” examination and issue such
protective orders as it deems advisable to keep the information from prying
cyes and to prevent its misuse.

Appeal from Shawnce district court, division No. 2; MiciAEL A. BARBARA,
judge. Opinion filed March 1, 1975. Affirmed.

Mark L. Bennett, of Topcka, argued the cause, and Clayton M. Davis and
Mark L. Bennett, Jr., also of Topeka, were with him on the brief for the
appellant.

Charles S. Scott, of ‘Topeka, argued the cause, and Curt T. Schneider,
attorney general, and Roger W. Lovelt, were with him on the brief for the
appellce.




IN THE DISTRICT COURT OF SHAWNEE COUNTY, KANSAS

IN THE MATTER OF AN INQUISITION PURSUANT
TO THE PROVISIONS OF K.S.A. 22-3101
PROTECTIVE ORDER

NOW on this day of , 19 , comes on

for hearing an inquisition subpoena issued by District Judge

concerning the credit reports of

, and the Credit Bureau of Topeka,

Inc., appears by Bill Shaw, its president, and Walter N. Scott, Jr.,
their attorney.

Upon response to said subpoena, it was brought to the Court’s
attention that the Credit Bureau of Topeka is regulated under the
provisions of K.S.A. Article VII, Chapter 50, the Fair Credit
Reporting Act. That under the provisions of K.S.A. 50-707, entitled
"Digclosures to Governmental Agencies", the only information that may
be furnished the said governmental agency shall be identifying
information respecting any consumer, limited to name, address, former
addresses, places of employment, or former places of employment.

That K.S.A. 50-703 provides for permissible purposes of reports.
That said provision states that a consumer reporting agency may
furnish a consumer report under the following circumstances and no
other: "(a) in response to the order of a Court having jurisdiction
to issue said order."

That in accordance with the above named provisions, as defined
in Kansas Commission on Civil Rights v. Sears, Roebuck and Company,

216 Kan. 306, the credit reports of

shall be released to the officers and/or representatives of the

District Attorney’s Office conducting a purported investigation,

Y12



under the following circumstances:

1. That said credit report shall not be disclosed
to any other persons without a further protective
of the District Court.

2. That no copies be made of said credit reports.

3. That said credit reports be returned to the Credit
Bureau of Topeka upon the conclusion of said
inquisition.

IT IS, THEREFORE, ORDERED, that the Credit Bureau of Topeka,

its officers and employees, are hereby given a protective order and
they are hereby ordered to release the credit reports of

to the parties above named. It

is further ordered that the representatives of the law enforcement
officers involved and the District Attorney’s Office are to follow

the restrictions imposed by this order.

DISTRICT JUDGE
APPROVED:

DISTRICT ATTORNEY’S OFFICE
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STATE OF KANSAS

Bernie Norwood, Director

4 Townsite Plaza Suite 210
200 S.E. 6th Street

Topeka, Kansas 66603-3512

(913) 296-3946
FAX (913) 296-0922

Department of Revenue
Division of Alcoholic Beverage Control

Mr. Chairman and members of the committee: thank you for the opportunity to

appear and express the Department of Revenue's concern over portions of House
Bill 2482. I am Phil Wilkes, a Revenue Department Attorney assigned to the
Department's Criminal Fraud Unit.

The Department of Revenue's concern about the bill centers on the requirement for
governmental entities to give notice to individuals and businesses when
information relating to them is obtained from financial institutions through the use
of subpoenas. As you may know, the Director of Taxation currently has statutory
authority through K.S.A. 79-3233 and K.S.A. 79-5207 to issue subpoenas to gather
information relating to:

e investigations of alleged tax fraud including possible criminal prosecution.

e the collection of the tax on illegal drugs from drug dealers.

Both of these functions have been delegated by the Director of Taxation to the
Department's Criminal Fraud Unit within the Division of Alcoholic Beverage
Control (ABC), because, as a law enforcement agency, ABC:

 works closely with local, state and federal law enforcement agencies

* has agents stationed across the state working in all counties

* has access to criminal justice information

e agents have been trained to perform financial investigations including tax.

fraud M 7, J
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The subpoena powers of the Director of Taxation are used extensively by the
Criminal Fraud Unit in carrying out these two functions.

It is unclear to us whether the Criminal Fraud Unit would be exempt under
Subsection 11(p) from the notice requirements of the bill, since we are acting under
the statutory authority of the Director of Taxation in carrying out the tax fraud
investigation and drug tax collection functions. We feel that this issue needs to be
clarified, because the notice requirements of the bill would severely impact on the
speed and confidentiality we use to successfully carry out both of these functions.

In our tax fraud investigations, we have occassion to subpoena financial records for
a number of purposes. These activities are carried out throughout the state and it is
not uncommon for one source of information to lead to new sources in quick
succession. These new sources could involve different individuals, businesses and
financial institutions, each of which would require a new subpoena. Obviously, our
activities would be greatly hampered if, at each step of the process, we had to stop
and have a hearing, even the type of hearing provided in Section 7. Most district
court judges are just not that available on short notice and the required agent and
attorney time would effectively reduce the number of such investigations to a small
percentage of what we are now able to do with our limited resources.

In collecting the tax on illegal drugs, the Department relies heavily on the element
of surprise in locating and seizing bank accounts and other assets revealed by
financial records before the drug dealer can hide or liquidate his assets. Our success
in this area often comes down to whether we are able to identify and seize bank
accounts immediately after we have notified the drug dealer of his tax liability. It is
not uncommon for these activities to happen during the night and for us to find
and seize the drug dealer's bank accounts as soon as the local banks open the next
morning. In such cases, it is unlikely that we will be able to have a hearing, even
under Section 7, in time to prevent the assets from disappearing.

We would respectfully ask that our tax fraud investigations and drug tax collection
activities be clearly exempted from sections 1 through 18 of the bill in order to
ensure the continued success of these important functions. Again, thank you Mr.
Chairman for the time. I would be glad to answer any questions.

page 2 H-2
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Nebraska-
Oklahoma
League of

Savings
Institutions

Jeffrey D. Sonnich, Vice-President

700 S. Kansas Ave., Suite 512
Topeka, Kansas 66603
(913) 232-8215

February 20, 1995

TO: House Committee on Financial Institutions and Insurance
FROM: Jeffrey Sonnich, KNOLSI

RE: Amendments to HB 2126

Mr. Chairman. Members of the Committee the Kansas-Nebraska-Oklahoma League of
Savings Institutions appreciates the opportunity to appear before the House Committee on
Financial Institutions and Insurance to request consideration of amendments to H.B. 2126.

The attached balloon would incorporate those amendments requested during the previ-
ous hearing as well as address those concerns expressed by the Register of Deeds Association.
If adopted the bill would allow the lender or closing agent who is paying off the indebtedness
to cause entry of satisfaction, by signing a mortgage release document, if the mortgagee fails to
release the mortgage within 20 days of written demand. If the lender or closing agent falsely
releases the mortgage they would be liable for the full amount of the indebtedness together
with interest, attorneys fees, and any other damages that the mortgagee or mortgagee's assig-
nee has incurred.

While we would rather see proof of the payment be recorded publicly, we believe that
shifting the liability back to the lender or closing agent will be sufficient to reduce any fraudu-
lent releases. We believe that all parties expressing interest in this bill are in agreement with
the balloon language.

We appreciate your consideration of the attached amendments and would respectfully
request adoption and favorable passage of HB 2126.

Jeffrey D. Sonnich
Vice President

IDS:cip
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Session of 1995

HOUSE BILL No. 2126

By Committee on Financial Institutions and Insurance

1-20

AN ACT concerning mortgages on real property; relating to the entry of
satisfaction thereof; amending K.S.A. 58-2306 and 58-23092 and re-
pealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 58-2306 is hereby amended to read as follows: 58-
2306. (a) Except as otherwise provided by this section, any mortgage of
real property that has been or may hereafter be recorded shall be assigned
or discharged by an instrument acknowledging the assignment or satis-
faction of such mortgage, signed by the mortgagee or his er her such
mortgagee’s duly authorized attorney in fact, assignee of record, er per-

sonal representative'or-by-the-mortgagor-or-the-lender—toho-has-catsed
end-gmendments-thereto; and duly acknowledged and certified as other
instruments affecting real estate. Such instrument shall contain the name
of the mortgagor and mortgagee, a legal description of the property and
the volume and page in which the mortgage is recorded.

(b) Where the mortgagee or assignee of record is deceased, and
where the estate of such deceased mortgagee or assignee of record is in
process of administration, in this or any other state, an assignment or a
full release of such mortgage may be made by the executor or adminis-
trator without any showing as to the provisions of the will of the deceased,
but there must accompany such assignment or release, as a part thereof,
a certificate from a court of competent jurisdiction appointing such ex-
ecutor or administrator, under the hand of its proper officer, and attested
by its seal, certifying as to such appointment, and that such executor or
administrator is, at the date of such assignment or release, still so acting
under the authority of such court. Such certificate shall not be required
when the executor or administrator is acting under appointment of the
district court of the county where the real estate mortgaged is located.
Where the estate of such deceased has not been administered upon, or
where the estate of such deceased has been administered and settled and
the executor or administrator discharged, such assignment or release may
be made by the heirs at law or legatee of such deceased mortgagee or
assignee, and competent evidence must be furnished by them of the fact.

or by the lender or a designated closing agent acting
as a closing agent in a sale or refinance of the real
eslate subject to said mortgage who has caused the
indebtedness to be paid in full upon compliance with
K.S.A. 58-2309a, and amendments thereto,
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(c) Where the mortgagee or assignee of record is a firm or partner-
ship, such mortgage shall be assigned or discharged by an instrument
acknowledging the assignment or satisfaction of such mortgage as here-
inbefore provided. Such instrument shall be signed either by each mem-
ber of the firm or partnership, or by the firm or partnership, or by the
firm or partnership by one of the members thereof.

(d) Any mortgage which, prior to July 1, 1977, has been released by
a notation on the original mortgage instrument and signed by the mort-
gagee or the mortgagee’s duly authorized attorney in fact, assignee of
record or personal representative may be recorded in the office of the
register of deeds of the county wheré the mortgaged property is located.
When recorded, such release shall have the same force and effect as
mortgages discharged in accordance with subsection (a).

Sec. 2. K.S.A. 58-2309a is hereby amended to read as follows: 58-
2309a. (a) When the indebtedness secured by a recorded mortgage is
paid and there is no agreement for the making of future advances to be
secured by the mortgage, the mortgagee or the mortgagee’s assignee shall
enter satisfaction or cause satisfaction of such mortgage to be entered of

record forthwith, paying the required fee [ Tn-the-event-the-morigagesor
%}Wﬁg&gee:s—&%‘«tgﬁe gits-to-enter-satisfaction-or-causa-satisfaction-o

: LT EEREOTO mﬁ who-has
to-be-entered-assetforth-hereinafter—Satisfaction-of the mortgage-by-the
ﬁwrt-gﬂgeﬁef—jthe—lenéeﬁwlw—kas—emed—t}m—i debt

e Thsall - 4. el of ) ininoindebied
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eaused-the-indebtedness-to-be-paid-infullshall-attach-to-the-mortgage
o I5A58-2306;andamendmentsthereto;a-pay-

(b) When a mortgage is recorded covering real estafe in which the
mortgagor has no interest, the mortgagee or the mortgagee’s assignee
shall enter satisfaction or cause satisfaction of such mortgage to be en-
tered of record, paying the required fee without charge to the mortgagor

In the event the mortgagee or the mortgagee's assig-
nee fails to enter satisfaction or cause satisfaction of
such mortgage to be entered within 20 days after
written demand by certified or registered mail, the
lender or a designated closing agent acting as a
closing agent in a sale or refinance of the real estate
subject to said mortgage, who upon reliance of
written payoff information provided by the mort-
gagee, and which payoff information shall be
deemed as the correct and full amount due and
owing under said mortgage, has caused the indebt-
edness to be paid in full may cause satisfaction of
the mortgage to be entered. If in fact the mortgagee
or mortgagee's assignee was not paid in accordance
with the aforesaid payoff information when the
mortgage was released the lender or the closing
agent in a sale or refinance of the real estate subject
to said mortgage who signed the false release shall
be liable in damages to the mortgagee or mort-
gagee's assignee for the entire indebtedness together
with interest thereon, attorney fees, and any addi-
tiopal damages that the mortgagee or mortgagee's
assignee has incurred. Upon recording of such
satisfaction by the lender or closing agent in a sale
or refinance of the real estate subject to said mort-
gage, who has caused the indebtedness to be paid in
full, such mortgage shall be deemed fully released
as if discharged by the mortgagee or mortgagee's
assignee.
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or the mortgagor’s assigns.

(c) A mortgagor, a mortgagor’s heirs or assigns or anyone acting for
such mortgagor, heirs or assigns, or the owner of real estate upon which
a mortgage has been recorded by someone having no interest in the real
estate, may make demand upon a mortgagee or assignee of a mortgagee
for the entering of satisfaction of the mortgage, as provided for in sub-
sections (a) and (b).

(d) Anymortgagee or assignee of a mortgagee who refuses or neglects
to enter satisfaction of such mortgage within 20 days after demand has
been made as provided in subsection (c) shall be liable in damages to the
person for whom the demand was made in the sum of $500, together
with a reasonable attomney's fee for preparing and prosecuting the action.
The plaintiff in such action may recover any additional damages that the
evidence in the case warrants. Civil actions may be brought under this
act before any court of competent jurisdiction, and attachments may be
had as in other cases.

(e) The mortgagee or assignee of a mortgagee entering satisfaction
or causing to be entered satisfaction of a mortgage under the provisions
of subsection (a) shall furnish to the office of the register of deeds the
full name and last known post office address of the mortgagor or the
mortgagor’s assignee. The register of deeds shall forward such informa-
tion to the county clerk who shall make any necessary changes in address
records for mailing tax statements.

Sec. 3. K.S.A. 58-2306 and 58-2309a are hereby repealed.

Sec. 4. This act shall take effect and be in force from and after its
publication in the statute book.



