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MINUTES OF THE SENATE COMMITTEE ON ENERGY & NATURAL RESOURCES.
The meeting was called to order by Chairperson Don Sallee at 8:00 a.m. on February 23, 1995 in Room 254-E- of

the Capitol.

All members were present:

Committee staff present: Raney Gilliland, Legislative Research Department
Dennis Hodgins, Legislative Research Department
Mary Ann Torrence, Revisor of Statutes
Mike Corrigan, Revisor of Statutes
Clarene Wilms, Committee Secretary

Conferees appearing before the committee:
Whitney Damron, Pete McGill & Associates

Others Attending: see attached list

SB-284: An Act enacting the voluntary cleanup act: concerning remediation of contaminated
property

A balloon for SB 284 was presented to committee members. Whitney Damron explained to the committee that
the Kansas Department of Health and Environment would receive an application and place the non-refundable
application fee into a segregated account to cover processing costs. The applicant could be required to deposit up
to $5,000 with expenses incurred by the department being deducted from this fund. Any balance would be
refunded to the applicant or, should expenses over the amount of the deposit be incurred, the applicant would be
required to make further deposits. (Attachment 1)

Chairperson Sallee told the committee that he had received word from the Governor’s Office and it was also his
own feeling that there is considerable confusion as to future appointments. Therefore the Chairperson would
prefer to hold bills pertaining to fees until this issue has been dealt with. A request for re-referral will be made to
the President of the Senate for SB 284 and SB 337.

The Chairperson announced the committee would not meet again until after March 3, 1995.

The meeting adjourned at 8:20 a.m.

The next meeting is scheduled for March 7, 1995.

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reporied herein have not been submitted to the individuals
appearing before the committee for editing or corrections. 1
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SENATE BILL No. 284

Ny Commilioe on Energy and Nutura) lesources

2-13

AN ACT enscting the voluntary cleanup acl; concernlng temediallon of
contaminaied propeity; defining terms.

Ba it enacted by the Lagislature of tha State of Kansas:

Section 1. This act shall be Jaiown and may be clled as the “voluntary
clcamlp act™e

Eaa

Sec. 2. () The purpnsa of this act is to provide for the protection of
huian health and tha enviconment and to foster the transfer, redevel-
opment and reuse of contaminsled facllitles, sites and other prapoities.
This program Is idtended to pevmit and encourage voluntary clesnups of
contaminated propeity by providing a method of detenninlug cleanup
tespansibilities. The purpose of the veluntary progrun is to:

(1) Eliminate: Impediments 1o the use, sale or redevelopiment of pe-
viously contaminated properly;

{2) encourage mnl facilitale prompt avestigation and cleanup uetivi-
ties;

(3}  minimize adiminlstralivo [nocesses and cosls; awl

{4) teduce the thveat of coutamination to public health or the envi-
10miment, ’

See. 3. As used In this act:

(a) “Casntaminant” inesns such contanination or other alteration of the .
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and shall ap[;ly to real properly where cavironmental cleanup
may be needed.

physical, chemical or biological properties of anylsolls and wales of the

state as will or Is likely to create a nudsance or vender suchfsulls or waters
potentislly harmful, or Injurlous te public health, salety or welfate, or to
the plawt, animal or aquatle life of the staln.

(b} “Secrctary™ means the secretary of the Kansas depaitinent of
henlth aml euvironment.

{(c) “Department” mesns the Kansas depattment of health and eu-
virommenl.

() “Qualified enviroumental professtonul” menns a petson with ed-
ucation, traluing and expetience ln prepaing enviromnental sl'udlcs and
assesstienls.

Sec. 4. () The program established In this act shall be voluntary and
nay he initisled by submisslon to the depariment of an spplication for
propeitics where lnvestigation and remediation may bo necessary to pro-
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tect hunan health and the enviconinent In light of the current ac proposed
use of the propesty. The applicatlon shall be mada on forins provided by
the depariment.

(b) No person, Ananciul lustitutlon or other entlly flnanclog a com-
merclal real estate transaction shall requlre a purchaser lo paiticlpate in
the voluntary progrem contained In this act, and no state polltical subdi-
vislou regulating any person, Nuancial Institutlon or other entity flnancing
a commetelal real estala transaction shall require evidence or participa-
tion fn this program to be a component of stsadard raal estate Josn doe-
10 umentation.

1 {(¢) The provisions of this act shall not spply to the lollowing:

S~ -JER W I ) TN ST R

12 (1) Property thal is Usted [or-praposed-farlstiuglon the uational pri-
13 orlues list of superfund sites ostablished uuder the comprehensive envi-
14 rommental respunse, compensation, and Jlubllily act (42 U.S.C.A. 0GOL et
15  seq.), (CERCLA), or sites proposed for scoiing undor tha hazard ranking
16 system establishedyundes (CERCLA)

I7 (2) property that Is the subject ol enforcement nclionslissuctl pur-

I8 susnl to stute or federal eaviromnent lsws;
19 ; ;
20  state-oefederal povarnmontal-aganclos-]

—{ delete ] ) ..'_
. 4
“for purposes of
or legal order
1delete |

2 4 fucility which has or should hava 2 peamit pucwant to auy stute
() 29  or {ederal environmental act which contains a cosrective action comnpo-
23 neunt;

. o\
i/

() //;3,/(‘5) ol and gas ncllvlucwwbﬂw

26MW»A@M»&QHWMWM
97 pas-wells, exceptrolulog treating-orsuring ol oll or o5 afior-transpar -

Jdelete ]

28  tatlon-othe-semai-]
(3) 20 A6} property that presents an lmmediate and significant risk of hasin
30 1o human health and tho environment; and

| R
thoat T

(6) /9_]__’_:(’1')- propesty with public o privale Qiinking water wells[withdn-a-34:
J2 i

3 ilo-radius-of tha-propesty]

chn ferariiirr o3

? AR

a3 Sec. 5. (a) Fach application, or reapplication as deseribed jn subsec-

—{delete]
1 3 )

94 tion (ed®)N) of sectlon 8, for pastidpaiion in the voluntaty propran ( -~
35  shall be accompanled by a nomefundsble eou lo cover proc- application

36 esslng costs.
RY] {b) ‘the departiment shall review and approve or deny alf applications

38 within 90 days of recaipt ol the application. The departinent shall spprove -

39  the spplication unless the departmont delermines that the actual or sus-

40  pected contanination warrants action under subsection {3)of section 4,
41 in which case the dopaitment shall deny the request. )

41 (c) Following the approval of an application amd execution of a vol-
43 unlary agreemant, the applicant shall submlt a copy of all repusts con-

-
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covered by the Kansas Corporation Commission
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ceming the results of any sile assessmants, lavestigetions, sample collee-
tions and smuple analyses Including st 3 minhnum, a phese 1
enviromnental site sssessment, as deflned la subsection (b) of section 10,
to the depuriment. The depsitment shall review tia documents sulynit-
ted i comment, within 80 days on the nuture and oxtent of sny addi-
tiona] required Investigations to be conducted on the property. The de-
partment will provide a detalled scope of work for the spplicant to follow
if additional Investigutive wark s required. :

{d) Duringthe Ume allocated for review of spplications, assessmants,
other investigstivo sctivilles and clesnup activities wnder this act, the do-
partmenl shall, upon reasonable notice to the applicant, huve sccess al all
rersonahle Umes o the subject resl propeity.

(e} As parl of the voluntary agreement, the departinent shall requice

the applicant 1 . 000,
the costs Lo the department In providing lechnical review, over-

-pay oversite
[fielete 1 O

sight and guldance In relation o the specific property FFthe-deputtments

WMWW“MPM

= F—

(f) 1he department shall establish and publish howly rates for review
charges petformed by the departmient in connection with application re-
view anovctslghl charges assoclated with technieal review, oversight and
guldance of voluntary program work plaos and reports under this act.
Withsin 180 days afier the signature of a voluniary agreement, the de-
partment shall bill an applicant for all dicect and direct charges under

[ delete]

this scl in accordanca with the hourly rate struclure establishe

herein

B-SU1S B ~Henit: “[ha depaiiman all {urp o Ahe sHPY)-
caut a complete sccountlog of the costs for whicli the spplicantIsc arged.
Thnely remlitance of relmburssments la the departnent is a condition

of conlinuing panticipation]

1

[ Qlete]

5

(g) Therels hereby established a segregated fund In tho state treaswy
called the voluntary cleanup fund. Reveous from the followdug sources
shall be deposited In the state treasury and credited to the fund:

(1) Moneys collected fur appllcation fees;

—{ delete]

(2) wmoneys collectedor direct or Indirect costs associstad with tech-
pical review, oversight and guldancs;

(1) any woneys recelved by the seeretary In the form of gifts, grants,
reiinbursements or appropriations from any sourca intanded 1o be usesd
for purposes of the fund; and

(4) interost attributable to the Invastinent of mousys ln the fund.

() Moneys In the voluntsry claanup fund shall only be expended fur

—as-deposits—

/-3 -
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direct anel Indirect costs of:

(1) Review of applications;

(2) 1echnical review, oversight and guldance.concerning activitles do-
Nined tn this act; and

{3) administration of the provislons of this act.

() On or befors the 10th day of the month following the month In
which noneys are flrst credited to the voluntary cleanup fund, and
monthly therealfter on or before the 10th day of the: month, the director
of accounts and reports shall transfar from Uie state general fund to the
voluntary cleanup fuud the amount of money cartifled by the poolad
money Investment board In sccardance with this subsaction. Pror to the
10th duy of the month following the moath Ju which monoys are flrst
credited o the voluntary cleanup furid, and monthly thereafter prior to
the 10th day of the month, the pooled monny lavestment bomd shall
cenily lo the director of sccounts and reports the amount of money equal
to the praportlonate ainvunl of sll the Inlerest credited to the stata gen-
erul fund for the preceding pestod of thine specified under this subsection,
pursuant to K.5.A. 76-4210a and amendments therelo, that Is attdbutable
(o moneys In the voluntary cleanup find. Such smount of monay shall e
detennine] by ha pooled money hivostment bourd based on:

(1) ‘The average dully balsnce of maneys In the volunlary eleanup
fund dutlng the period of Lime specilad under this subsection as certiffed
ta the board by the diveclor of accounts snd teporis; and

(2) the averaga Interes! rate on repurchase agreoments of less than
30 days duration entered into by the pooled inoney luvestinent basd for
that perlod of Ume. Ou or Lefore the il day of the month for the
preceding month, the director of sccounts and separts shall cetify to the
pooleil money investment board the sveruge duily Lalanco of moneys I
the voluntary cleanup fund for the pedod of tine specilied noder this
subsection.

() All expenditures from the voluntary cleanup fund shall be made
In accordsnce with nppruplhllon scls upon wairaals of the divector of
accounls and reports issued pursuant to vouchers spproved by the see-
retary for the pwiposes set forll 1o this section,

o ——p gy —— v Ve 4L

[

5
[ delete]

sl -

Sec. 6. {a) The departiment shull review reparts, tncluding any sd-
ditivnal environiental assessmeats snd fnvestigalions requived sud make
a detennination within 90 days of sny required remedial acllons. Based
upon such documentalion, if the dapeitinent detennines thal no remedlial
action Is requlied, the department shall issue a o further action Jdoter-
mination pursaunt lo section 8. If the department determines it ra-

wediation Is required, the spplicant shall subinit afresnedicloetion plan

voluntary cleanup

|
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5

to the depaitment for suy contarnination WdentlNed tn the enviionmental
assessiuents and lnvestigations.

(1) The voluntary cleanup plau shall {nclwde:

(1) Anenvironmentsl assessment of the real propeaty which describes
uny contaminalion on tha proporl and the sk the contamination eur-
rently poses to publle lisalth and the eoviromnent;

(2) o proposal, if needed, to remedlate sny eantaminatlon or condi-

tion which has or could lead to a relesse which poses an unacceplable -

cIsk to hnmean health or the environment considering tha prosent and any
differing proposed future use of the propesty, aud a thuetable for inple-
wenting the propossl and for mnonttodag thesite after the proposed meas-
wres are completed. The depaitment shell peovidn » detailed scope: o

work for the applicant to ollow in developuient of & voluntary clesnup
plan; sud

(3)  adescidption of upp\!cnb!e state standards or gnldel!ucs cstablish-
Ing ncceplable concentrations of constituents in sulls, sutlsce water or
gwuudwa!er sad for constltuents present at the sito for which such state
standards do nol exst, a desedplion of propused cleanup levels and any
current 1lsk to hunan health or the environioent hosed on the cunent or
l)lnpus(!d uso 0[ llu: pl‘opex'\y. )

See. ‘1. Remediation sllamatives shull be bused on the actual sk o
lutrnan health and the envirunment currontly posed by contaminants on
the seal property, constdesing the following fsctors:

{a) The present or pmposod uses of the slte;

(L} the ability of the contaminauts to move In a forn sud menner
which would resnlt In exposure ¢ humsns asnd the suroundiog environ-
ment at levels which exceed spplicsble state standards or guldelines; snd

{e¢) the pnle.ulhl 11sks assoclated with pmposml cleanup altematlves
and the economle and technleal fessibility and relinblity of such slter-
uatives.

$ec. 8. (0) Thadepartment slall provide forual wallten notiflcatlon

thiat & vohmtary cleanup plan has besn appmved ur dlsnppmvcd wilhin:

60 days aller a request by an pplicant, unless the applicant and Uie

departinent agree Lo an extension of the time for raview to a data certain.

Such review shell be liited Lo s review of the sateslals submitied. by

the applicant and documents or luformation readily avallable to the de-
attinent. )

(1) The department shell approve & volunlary clesoup plan if hased
on the information submitted by the applicant, the depaitment concludes
that the plan wilk:

(1) Attain a degree of cleanuyp and contrul of contaminants that com-

3t o em LALHN

plics with afl applicsbla mmwammmxlcs and reg-
ulalloninud
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(2} for contaminants not governed by subsection (h){1) of sectlon ]
reduce concaatiations such that the propedly does not pressut an upac:
ceplsble risk to human health or the eavironment based upon the pro-
perly’s curvent use and any fulure uses proposed hy the spplicant.

(¢) Inihe event that o voluntary cleunup plan is not approved by the
depaitment, the department shall promptly provide the propeity owner
with a writlen statement of the reasans for such dental, If tha departmeat
disupproves u voluntary cleanyp plan based upan the upplicant’s failura

to submit the Inforimation requlred by subsectlon (b) of section 4 the

department shull natify the applicant of the deficleucies In tho informa-
tan submltted.

{d) The approval of « voluntary cleanup plan by the departinent ap-

plies only tolconditions identifled, La-st

Heus thul exist whea the spplication Is submitted.

{e) (1} Ilrallure of & property owner to comply with 1lie voluntary
cleanup plan approved by the deparlment pursuunt to this sectlon shall
rensler the approval vold.

(2)  Submilssion of misleading Information by the spplicant In the: con-
text of the voluntary cleanup plan shall render the approval vold.

(Y {A) IMa voluntary cleanup plan Is aot Inflated withdn 12 months
aml comploted within 24 months after approval by the department, such
approval shall lapse unless the department grants sn extension of the time
ltmit for cumnpletion of the voluntary cleanup plan,

0 )
4
.'/

(B)  Anapplicant desirlng 1o tmplement a voluutary clospup plan after

the time Jimits permitted in subsection of scetlon Gyshull submit &

wrilten potition for reapplicallon accompanied by wiilton cortiNcation of
a qunlificd environinental professional that. the conditions on the subject
ceal propety sre substaatlally stmilar to thase exlsting st the thine of the
otlginal spproval.

(C) Nespplications shall be subject to review by the appropiute de-
pariment, under the crewnstances, which shall complele such review
within 30 days of vecelpt of a polition for reapplication, except that sny
reapplicaiion thal involves reat property, (ha condition of which has sul;-
stantially changed siuce appioval of the orlglual voluntary cleanup plan,
shell bo treated s a new spplication and shall be subijoct to sl the re-
quirements of this sct.

(D) Within 45 days after the completlon of the voluntary cleanup
described fn the voluntury deanup plan spproved by the depattinent, the
applicant shall provide to the department, justification from a qualified

environmental professional that the plan has been fully tmplemented. A
verifieation sampling progisun mcyii;—e rcqulr-e-:] l)y dm dapaxtmem {o

confivin that the prapesty has hesn cleaned up as st oul i the voluntary
cleanup plan,

1’-

L=

!
.
*

!

on the property and
standards of guidelines

ey 3 (4)

-~ shall

those containinants and

hose Statutes, rules and

regulations, and ~
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()  Afler veceipt of the certifeation or W veddleation of cleanup,
the depattincat shall lssie a wiitten notifleation to the applicant which
conlains the following statement:

“Based upon the lufommtion';mvidcd by (insart ngme (s) of
applicant (s}) conceming propesty located at {Insert addsess), it Is
the opinlen of the Kansas departinent of health and eaviconment
that the approved voluntaty cleanup plan has bean completed and
na further uction is required Lo assure that this praperly, when used
for the purposes Identifled in the voluatary cleanup plan is protec-
tive of existing and proposecl uses and does not pose an unaccept-
able 1isk to human health or the environment st the site.”

Sec. 8. (a) Aller an applicsnt comnpletes the requiraments presciibed

by subsection (s) of section 4 and subsection {a’af sectlon 8, and section
6, If required, the department msy determine that no finther romedial
uction Is required. The depmtment shull provide formal wiilten notifi-
cation that a no action determination hus been inade within no more then
60 days alter caompletion of the requirements prescrlbcd Ly subsection

©

(a) of seclion 4 and subsection {s¥ ol section b, and sectlon 6, il required,
unless the applicabt and the depaitment agroe to an extension of he tiime
for review.

(b} (1) The depmtment may considar in Issuing this dolermination
that contamination or 8 releasa or threatened relesss of contamination
originates from a sonrco on adjacent resl propesly awned by a parson or
entity which Is legally respansible for the source of contsmluation and
such person or entity Is or will ba taking necessary actlon which protects
huwnan heslth and the environment to address the contamination.

(2) The department shall provida formal wiltten aolillcation of & no
sction determinatlon, which shsll contain the following statement;

©

“Based upon the information] provided by (insedt nawe {s) of
applicant (s)) concerning propaity located at (Inserst address), i is
the oplnlon of the Kansas deparitment of health and enviroament
that no fusther actlon 1s required to assura that this propealy when
used for the puposes klentified and such use Includes thase prop-
ety restiietions specitied by the departinent, prutocts oxisUng and
proposed uses and does not pose an uvaceaptable sisk to human
health or the environment of the site.” :
(3} The issuance of » no further action detennination Ly the depmit-

ment applies only to identilled conditions on the proparty snd is based
upon stale statutes and rules and regulations that exist ss of the time of
completion of the requirements prescribed by subsection {s) of section 4

- investigative documentation required by the departinent and

and subsection taffof soction 5 and section 6, if required.
() Submission of intsleading Information by tha spplicant In the cou-
text of & no sction detennination shsll render the departmest’s no action
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determination vold. '

(1) In the event thal & no action determination s not fssued by the
department, the deparlment shall promptly provide the spplicant with a
wiftton statement of the reasons for such denlal, -

Sec. 10. () The deparlinent may only accept environmental assess-
inents under this act prepared by 8 qualified environinental professional.

(b) The environmental assessment deserlbed In section 6 shall con-
{form to the slmulauls set forth in the Amercan suclety for testing and
materlals designation: 1627-03 as In edstence on the affectlve date of this
act, and may Include the followlng Information:

(1) Thelegal description of the site and o nup Identifylng the location
and size of the property;

(2) the physical churactertstics of the slie and areas conllguous lo the

slie, Including the location of any surface water hodles and groundwater
ﬂquifcrs;

{3) tha location of any wells located on tha slie or on an ares within

s 2 mile radius of the site and a descilption of the use of those wells;

(4) the cuaent and proposed use of on-slte groundwater;

{5) tho operatiunal histary of the site and the current use of arcas
coatiguuus to the site;

(6) the presont and proposed uses of the site;

(7))  tloumation concerning the nature and extent of any contnaming-
ton and releases of cuntaminants whitch have occuned at the site Includ-
lng sny hinpacts on aroas contlguons lo the sila;

{8) auy sumpling results ur other data which churacterizes the soll,
groundwater or sucface waler on the site; and

{9) = desaiption of tha human environmental exposure to contaml-
natlon st the sile hased upon the praporly’s current wse and any fulure
use proposed by the propeity owner.

Sec. 11, (a) Nothing In lhis act shall absolve any person from ohili-
gallons under any othar law or sule and regulution, tacluding any requlre-
meal 1o obtuln permits or spprovals for work peiformed under o voluntary
cleanup plau.

(b) If the faderal environmontal protection agency (EPA) indicates
that it Is Investgating a site which 15 the subjoct of an approved volantary
cleanup plai, tha dapariment shall attempt 10 ubtain agreemant with the
(EPA) that the propeily be addressed under the appwopriste state pro-
gram or, In the case of propeity heing addiessed (hroush » voluntary
cleanup plan, that no {usther federal action be taken with vospect to the
propeity at least uatll the voluntary cleanup plan Is completely himple-
mented,

Sec. 1% (u) Voluntary cleanup plans ate not enforceable against a
propeity owner, except that, if the depariment can demonsteato that an
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applicant who initlated a voluntary cleanup undor an upproved plan has
fatled to fully hnplement that plan the depuitinant may require further
action If the sction Is nuthotized by other stale statutes or rules and reg-
ulations. . .

(b) Tnformation provided by an applicant to support & voluntery
cleanup plan shall not pravide tho departnent with an ludcpendenl Lasks
to seek penalllcs from the applicant pursuant o state euvimnmcuhl_stab
ules or ales and regulations. I, pursusnt to othier stute stututos ov rulos
and regulutions, the depattinent initlates un enforcement action against
the applicant subsequent to the submission of a voluntaty cleanup plan
reganding the contamination addressed in the plan, the voluntary disclo-
sure of tha information in the plan shall be cousidered by the enforcing
authordty to reduce or ellmioate an yenaltlas assessed to the applleant,

Sec. 13, I any provision of this act or the application theraol ta sny
person or circumsiances ts held tavalld, the invalidity does not alfcct other
provislons or applications of thls sct which can be given elfect without
the invalld provistons or spplication. To this end the provisions of this act
are severable.

See. 14, The provisions of this act shull expire on July 1, 2005,

Sec. 15. ‘This sct shall take effect and be In fneo fiom and sfter iis
publication in the statute book. 4

\(c) Either the applica:n:t'or the "Secretary"

may withdraw fron ‘participation in a
project covered by the voluntary cleanup
act. Such withdrawals will require a 30
day wrilten notice to-the other parly and a
statement outlining the just cause of the
withdrawal. -

-7



