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MINUTES OF THE SELECT HOUSE COMMITTEE ON ELECTION CONTESTS.
The meeting was called to order by Chairperson David Heinemann at 3:30 p.m. on February 1, 1995 in Room
313-S-of the Capitol.

All members were present.

Committee staff present:
Dennis Hodgins, Legislative Research Department
Mary Ann Torrence, Revisor of Statutes
Cindy Wulfkuhle, Committee Secretary

Conferees appearing before the committee:

Victor Miller, Attorney for Joe Shriver
Eric Rucker, Attorney for Danny Jones

Others attending: See attached list

The staff provided the committee with a report which told of 26 ballots that were looked at by the court and
gave an explanation of each ballot. (Attachment 1)

Chairman Heinemann asked if there were any other ballots which the attorney’s wished to raise for questions.
Both attorney’s replied that there were other ballots, besides the 26 the court looked at, which they would
request the committee review. Victor Miller claimed that there were two illegal votes that he knew about and
there might be others. Eric Rucker replied that there was one vote that was found to be iliegal but was counted
because the court couldn’t tell for whom the vote was cast. He wants to preserve that ballot as an issue.

Staff also provided the committee with precinct/township vote totals, which the attorneys both have stipulated
to as being the correct count. (Attachment2) Also provided was a showing of each of the five counts that
were done broken down by precincts. (Attachment3)

Representative O’Neal requested that in order to speed the process up the attorney’s should provide the
committee with their suggested findings of facts and conclusions of law.

The Chairman asked the attorneys to prepare the requested items in writing and provide these to the committee
on February 3, 1995. Each attorney will present their case to the committee on February 6, 1995.

Committee members requested that staff provide each of them with a copy of the court files. (Attachment4)

Uniess specificaily noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported herein have not been submitied to the individuals 1
appearing before the commiiiee for editing or corrections.
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Office of Revisor of Statutes

300 S.W. 10th Avenue
Suite 322, Statehouse
Topeka, Kansas 66612-1592
Telephone (913) 296-2321 FAX (913) 296-6668

MEMORANDUM
To: Select Committee on Contested Elections
From: Mary Torrence, Assistant Revisor of Statutes

Date: January 31, 1995
Subject: Court Opinion in Jones v. Shriver

In its opinion in Jones v. Shriver, the District Court

narrowed the issues to 26 ballots:

Nine inspection ballots
Three were not counted--cast by voters in another district
Six were not counted--no candidate’s name was marked but
blank write-in line was marked; court held voter’s
intent could not be ascertained [see K.S.A. 25-
3002(b) (1) & (b)(2)(B)]

Four resolution ballots

Two were counted--dark mark next to one candidate’s name and
light or small mark next to other candidate’s name;
court held that voter’s intent was clear [see K.S.A. 25-
3002(b) (1)1

One was counted--dark mark by one candidate’s name; another
name written on all write-in lines on ballot, but
without marks by name; court held voter’s intent was
clear [see K.S.A. 25-3002(b)(1)]

One was not counted--dark mark by one candidate’s name;
partially filled oval with “X” through it next to blank
write-in line; court held invalid under K.S.A. 25-
3002(b)(2)(B)

Select Election Contests

2-01-95
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Three challenged votes

One was counted--voter changed name due to divorce and was
registered under married name; voter filled out proper
affidavit, which inadvertently was not forwarded to
canvassers; court held that voter voted legally [see
K.S.A. 25-2316c(a)]

One was counted--voter moved to new precinct before election
(rented apartment 10/1, closed sale of house 10/11, gave
up possession of house 10/14; election held 11/8); voter
voted in new precinct when should have voted in former
precinct; voter filled out change of address affidavit
for move within precinct rather than move to new
precinct; court held that voter voted legally because
moved within 30 days before election and that voter
should not be disenfranchised by the error of election
officials which caused her to vote in wrong precinct
(see K.S.A. 25-3701 et_seq.)

One was not counted--voter moved to new precinct more than 30
days before election; no reregistration found; court
held voter was not eligible to vote under K.S.A. 25-
2316c(b)

Ten illegal votes

Nine not counted--voter moved to new precinct more than 30
days before election and did not reregister; court held
votes illegal [see K.S.A. 25-231l6c(b)]

One not counted--voter’s name purged from registration books
for failure to vote in 1988 and 1990 elections; voter
allowed to vote illegally in 1992; court held vote
illegal [see K.S.A. 25-2302 & 25-2316d]
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REGISTRATION

sions. Such apportionment shall be made in
accordance with the provisions of this act and
any rules and regulations of the state election
board applicable thercto.

History: L. 1968, ch. 53, § 2; March 19.

CASE ANNOTATIONS

1. Failure to exhaunst remedy under 25-2204 precluded
challenging assessment under act. State, ex rel.. v. Unified
School District, 218 K. 17, 4%, 32, 542 P.2d 664.

25.2203. State election board; member-
ship; meetings; rules and regulations. There
is hereby established the state election board,
the members of which shall be the licutenant
governor, the secretary of state and the attor-
ney general. The state election board shall
meet on the call of the secretary of state. The
state clection board shall adopt rules and reg-
ulations for determination of apportionment of
clection expenses among the subdivisions of
government. Such rules and regulations shal
identify and define the election expenses which
are dircct and those which are indirect, or shall
define sufficient means of making determina-
tion thereof. The state clection board shall
make such additional rules and regulations as

it deems advisable relating to payment of elec- -

tion expenses.

History: L. 1968, ¢h. 53, § 3: L. 1974, ch.
364, § 3; Jan. 13, 1975
Attorney General's Opinions:

Guvernor's authority to appoint lieutenant governor
chairman of the state parole board. 91-80.

CASE ANNOTATIONS

1. Failnre to exhaust remedy under 25-2204 prvclnded
challenging assessment under act. State, ex rel.. v. Unified
School District. 218 K. 47, 48, 342 12.2d 664, .

25.2204. Appeal to state election board;
effect of determination of appeal; enforce-
ment. In the event.that any subdivision of gov-
emmment receives a statement of apportionment
of election expense from a county clection of-
ficer and is aggrieved thercbv, the governing
body of such subdivision of government may
within thirty (30) days after the receipt of such
statement appeal to the state election board
specifving such changes as it believes should
be made in such statement. In accordance with
its rules and regulations, the state clection
board shall receive and determine such appeal,
with or without hearing, and issue an order
confirming the statement as made or providing
that certain changes be made in the statements
The determination of the state election board
of any appeal under the provisions of this sec-
tion shall be conclusive, and shall be the ex-
clusive remedy in such cases. Mandamus

. those found in 23.2002 to 25-2008.

OF VOTERS 25.2302d

action may be maintained to enforce any order
of the state election board.
History: L. 1966, ch. 33, § 4 March 19.
CASE ANNOTATIONS
1. Failure to exhaust admimstrative remedy precluded

challenging assessment under act. State, ex rel., v. Unifie
School District, 218 K. 47, 4S8, 53, 542 p.2d 664.

25.2205. Definitions; adoption by ref-
erence. Words and terms used in this act have
the same meaning as is ascribed thereto in
other acts of the legislature at which this act
is passed.

History: L. 1968, ch. 33, § 5 March 19.
Cross References to Related Sections:

Definitions enacted in sume legislative session include
25-2101 to 25-2106.

25-2501 to 25-2507.

Article 23.———RECISTRATIOT\’ OF VOTERS

25.2301. Proof of right of suffrage. Cit-
izens who are entitled to the right of suffrage
shall be ascertained as provided in this act,
except as is otherwisc provided in K.S.A. 25-
1215 et seq. and 25-1801 et scg- The provisions
of this act are of statewide importance and con-
cern.

History: L. 1968, ch.
Research and Practice Aids:

Elections &= 95 et seq.
C.].S. Elections §§ 36. 37.

25.2302. Duty of qualified voters to reg-
ister; evidence of right to vote. It is the duty
of all legally qualified voters to register to vote.
Such registration, when made as providcd in
this act, shall entitle such voters to vote, if
otherwise legally qualified. Such registration,
if the same meets the requirements of this act,
shall be prima facic ovidence of the right of
such voters to vote at any ¢lection held in the
voting district where such voter resides.

History: L. 1968, ch. 53, § Z; L. 1971, ch.
132, § 1. July 1.

25.2302a to 25.2302c¢.
History: L. 1971, ch. 132, §§ 2 to 4; Re-
pealed, L. 1973, ch. 167, § 2; July 1.

25.2302d. Late registration by recently
discharged federal service people; certificate;
filing with election board. An elector who was
a person in federal service within the meaning
of K.5.A. 25-1214, and amendments thereto.
and whose status in such federal service has
been terminated by discharge from the armed
forces, by separation from the merchant ma-
rine, or by termination of service Or employ-

55, § 1; April 30.
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25-2316b

ELECTIONS

obtain a ballot is falselv swearing to an affidavit
given to satisfv the requirements of subsection
(a) or subsection (b) of N.S.A. 25-2316c¢.
False swearing to an affidavit to obtain a
ballot is a class B misdemecanor.
History: L. 1973, ch. 166, § 2; L. 1977,
ch. 138, § I; July 1.

25-2316b.
History: L. 1976, ch. 187, § 1; Repealed,
L. 1977, ch. 138, § 3; Julv 1.

25-2316¢. Registration of voters; change
of name of registered voter; change of resi-
dent by registered voters; failure to vote at
general election; removal of names of voters
from registration lists; notification of voter;
basis for removal of names. (a) When a reg-
istered voter changes name by marriage, di-
vorce or legal proceeding, if such voter is
otherwise qualified to vote at such voting place

such voter shall be allowed to vote at any elec-’

tion on the condition that such voter first gives
an affidavit to the election judges stating the
facts relevant to such change of name and au-
thorizes the county clection officer to change
the voter's registration records to reflect such
change. The county clection officer shall send,
bv nonforwardable first-cluss mail. a new cer-
tificate of registration to anv voter giving such
affidavit.

(b) When a registered voter changes resi-
dence, such voter must reregister in order to
be eligible to vote, except that when a regis-
tered voter changes residence from one place
in a precinct to another place within the same
precinct, if such voter is otherwise qualified to
vote in the voting place within the precinct in
which the current residence is located, such
voter shall be allowed to vote at any election
in such precinct on the condition that such
voter registers at such time by completing a
registration card, making an oath in the form
prescribed by the secretary of state and pro-
viding proof of residence in accordance with
rules and regulations adopted by the secretary
of state therefor. Such registration card shall
authorize the county election officer to change
the voter’s registration records to reflect such
change. The county election officer shall send,
by nonforwardable first-class mail, a new cer-
tificate of registration to anv such voter. Any
person registering to vote at the polls as herein
authorized shall be permitted to vote at such
election. Whenever the county clection officer
receives from any election officer a notice of
registration of a voter in a different place than

that shown in the records of the county clec-
tion officer, such officer shall remove the name
of such voter from the registration book and
party affiliation list.

(c) When a voter fails to vote at a general
election at which members of the United States
presidential electoral college are elected, such
voter’s name shall be subject to removal from
the voter registration book and the party af-
filiation list in the manner provided in sub-
section (d). When a voter fails to vote at any
other general election held on the Tuesday fol-
lowing the first Monday in November in an
even-numbered year, such voter's name may
be subject to removal from the voter registra-
tion book and the party affiliation list in the
manner provided in subsection (d) if the county
election officer determines that the removal of
the names of voters who failed to vote in such
clection is necessary to the maintenance of ac-
curate voter registration records.

(d) When a voter's name is subject to re-
moval from the registration book and the party
affiliation list as provided in subsection (c), the
county election officer shall attempt to notify
such voter by first-class mail at the mailing
address specified in the registration book. Such
notification shall advise that the registration
books show that the person did not vote in the
applicable November general election and that
it is necessary to reregister if the residence of
such person has changed. Such notification
shall be mailed in an envelope or on a postcard
which clearly indicates that it is not to be for-
warded to another address. If such notification
is not returned undelivered to the county elec-
tion officer and no address correction which
indicates that the voter has moved is received
by the county election officer, the voter’s name
shall not be removed from the registration
book or party affiliation list. If such notification
is returned undelivered to the county clection
officer or if an address correction which indi-
cates that the voter has moved is received by
the county election officer, the county election
officer shall check to verify that the mailing
address on the notification is the same as that
on the voter registration list. If it is determined
that an error was made in addressing the no-
tification, another notice shall be sent to the
correct mailing address. If it is determined that
no error was made in addressing the original
notification or if the seccond notification is re-
turned undelivered or an address correction is
received therefor, the name of such person
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REGISTRATION OF VOTERS

25-2319

shall be stricken from the registration books
and the party affiliation lists.

(e} Except as otherwise provided by law,
when a voter dies or is disqualified for voting,
the registration of the voter shall be void, and
the county election officer shall remove such
voter's name from the registration books and
the party affiliation lists. Whenever (1) an obit-
uary notice appears in a newspaper having gen-
eral circulation in the county reports the death
of a registered voter, or (2) a registered voter
requests in writing that such voter’s name be
removed from registration, or {3) a court of
competent jurisdiction orders removal of the
name of a registered voter from registration
lists, or (4) the name of a registered voter ap-
pears on a list of deceased residents compiled
by the secretarv of health and environment as
provided in K.S.A. 65-2422 and amendments
thereto, or appears on a copy of a death cer-
tificate provided by the secretary of health and
environment, or (5) pursuant to K.S.A. 25-
2316d, and amendments thereto, a registered
voter fails to vote in two consecutive state gen-
eral elections the county election officer shall
remove from the registration books and the
party affiliation lists in such officer’s office the
name of any person shown bv such list or death
certificate to be deceased. The countv election
officer shall not use or permit the use of such
lists of deceased residents or copies for anv
other purpose than provided in this section.

() Election board judges are hereby au-
thorized to administer oaths for the purpose of
taking affidavits under this section. All such
affidavits shall be made upon forms approved
by the secretarv of state. Every affidavit given
under this section shall be returned to the
county clection officer with the registration
books.

(8) Except as otherwise provided in this
section, no person whose name has been re.-
moved from the registration books shall be en-
titled to vote until such person has registered
again.

History: L. 1977, ch. 138, § 2; L. 1980,
ch. 112, °§ 2; L. 1980, ch. 110, § 4; L. 1982,
th. 154, § 4; L. 1988, ch. 120, § 2. L. 1989,
ch. 109, § 2; L. 1992, ch. 281, § 1. May 28.

Cross References to Related Sections:

Change of residence to another precinct within state,
see 25-3701 et seq.
Attorney General’s Opinions:

Removal of voters’ names from registration lists; basis
for removal; conviction of felony; constitutionality. 93.68.

25-2316d. Failure to vote in two con-
secutive state general elections, registration

void; removal of name from lists. When a reg-
istered voter fails to vote in two consecutive
state general elections beginning with the state
general election in 1980, the voter registration
of such person is hereby declared to be void.
Thereupon, the county election officer shall re-
move from the registration books and the party
affiliation lists in such officer’s office the name
of any such person. When a person’s voter
registration is declared void pursuant to this
section, the county election officer shall send
by nonforwardable first class mail a notice to
that person indicating that the voter registra-
tion of that person has been declared void for
failing to vote in two consecutive state general
elections. This notice shall include a registra-
tion application and a partv affiliation form.
History: L. 1980, ch. 112, § 3. July 1.

25.2316e¢. Severability. If any provisions
of this act or the application thereof to any
person or circumstances is held invalid, the
invalidity shall not affect other provisions or
applications of the act which can be given effect
without the invalid provisions or application
and, to this end, the provisions of this act are
severable.

History: L. 1980, ch. 112, § 8, July 1.

25-2317.

History: L. 1968, ch. 55, § 17, Repealed,
L. 1973, ch. 1686, § 3; July 1.
25-2318. Registration books for voting

places. (a) The county election officer shall pre-
pare a registration book for each voting place.
Such registration books shall have entered
therein, in alphabetical order, the registered
voters authorized to vote at such voting place
if otherwise a qualified voter.

(b) The registration book or a copy thereof
for each voting place shall be certified as to
its authenticity by the county election officer,
and shall be delivered by the supervising judge
to the voting place in time for the opening of
the polls.

(¢) Registration books to comply with the
provisions of this section shall be in any form
which has received the prior written approval
of the secretary of state.

History: L. 1968, ch. 55, § 18; April 30.
Cross References to Related Sections:

Effect when name not in registration book, see 25-2908.

25-2319. Record of vote in registration
books. At every election, one of the judges of
the election board shall, s cach person votes,
enter on the registration book the word
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235-3001

ELECTIONS

Article 30.—ORIGINAL CANVASS OF
ELECTIONS

25-3001. Reading, counting and record-
ing votes; entries and totals on tally sheets.
Elcction boards shall make the original canvass
according to the following procedure:

{a} A ballot box shall be openced and a judge
designated by the supervising judge shall take
the ballots out of the box either one at a time
or in limited quantitics as authorized by the
supervising judge.

(b) A judge shall read and announce the
vote on the ballot for cach candidate. In read-
ing and announcing the vote on ballots, the
judge shall so place the ballot that another
member of the election board mav view the
ballot as the vote is announced. The clerks
shall make a tally mark opposite the name of
cach candidate receiving a vote as announced
by the judge. Such tallv marks shall be made
upon tally sheets provided by the county elec-
tion officer. The supervising judge may direct
a judge to perform the functions of a clerk for
limited periods during the canvass and thereby
temporarily relieve one or both clerks.

() After one judge announces the votes
upon a ballot, he shall hand the same to a
second judge, who shall examine it and dispose
of it as provided in this act.

(dy Void und blank ballots shall be an-
nounced by the judee, and the clerks shall
make one tally mark for cach such ballot op-
posite the proper designation on the tally
sheet.

(e} From time to time during the canvass
the clerks shall compare tallv sheets and rec-
oncile any differences to the satisfaction of a
majority of the clection board. When the can-
vass is completed, the number of votes re-
ceived by cach candidate shall be written in
the indicated place on the tally sheet.

History: L. 1968, ch. 406, § 30; April 30.
Research and Practice Aids:

Elections e 241 et seq.
C.].S. Elections § 224,

Attorney General's Opinions:

Maudl ballot elechion act. S6-4,
25-3002. Rules for canvassers; validity

of ballots or parts thereof. (a) The rules pre-
scribed in this section shall apply to:

(1) The original canvass by election boards.

(2) Intermediate and final canvasses by
county boards of canvassers.

(3)  Final canvass by the state board of can-
VASSCrs.

{4) All election contests.

(5) All other officers canvassing or having
a part in the canvass of any election.

(b) Rules for canvassers:

(1) No ballot, or any portion thereof, shall
be invalidated by any technical error unless it
is impossible to determine the voter’s inten-
tion. Determination of the voter's intention
shall rest in the discretion of the board can-
vassing in the case of a canvass and in the
election court in the case of an election contest.

(2) The occurrences listed in this subpart
(2) shall not invalidate the whole ballot but
shall invalidate that portion, and that portion
onlv, in which the occurrence appears. The
votes on such portion of the ballot shall not
be counted for any candidate listed or written
in such portion, but the remainder of the votes
in other portions of the ballot shall be counted.
The occurrences to which this subpart (2) shall
apply are:

(A)  Whenever a voting mark shall be made
in the square at the left of the name of more
than one candidate for the same office, except
when the ballot instructs that more than one
candidate is to be voted.

(B) Whenever a voting mark is placed in
the square at the left of a space where no
candidate is listed.

(¢) A write-in vote for those candidates for
the offices of governor and lieutenant governor
shall not be counted unless the pair of can-
didates have filed an affidavit of candidacy pur-
suant to K.S.A. 25-305 and amendments
thereto, and:

(1) Both candidates’ names are written on
the ballot; or

(2) only the name of the candidate for gov-
ermor is written on the ballot.

{(d) A write-in vote for those candidates for
the offices of president and vice-president shall
not be counted unless the pair of candidates
have filed an affidavit of candidacy pursuant to
K.S.A. 25-305 and amendments thereto, and:

(1) Both candidates’ names are written on
the ballot; or

(2) only the name of the candidate for pres-
ident is written on the ballot.

(e) A write-in vote for candidates for state
offices elected on a statewide basis other than
offices subject to subsection (c) shall not be
counted unless the candidate has filed an af-
fidavit of candidacy pursuant to K.S.A. 25-305,
and amendments thereto.

() Any absentee or mail ballot whose en-
velope containing the voter’s written declara-
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ORIGINAL CANVASS OF ELECTIONS

25-3005a

tion is unsigned, shall be wholly void and no
vote thereon shall be counted.

History: L. 1968, ch. 406, § 31; L. 1975,
¢h. 204, § 9; L. 1976, ch. 189, § 2; L. 1991,
ch. 100, § 4; L. 1992, ch. 291, § 9; L. 1993,
ch. 287, § 11; July 1.

25.3003. Stringing or other preservation
of ballots. (a) After the vote upon a ballot has
been announced, the ballot shall be preserved
according to one of the following methods:

(1) String the ballots closely upon a flexible
wire or cord and unite or tie securely the ends
of such wire or cord.

(2) Fasten the ballots that are counted in
metal clamps or fasteners of a type which has
had the prior approval of the secretary of state.

(3) The secretary of state may prescribe any
other system of preserving ballots so long as
such svstem will maintain the ballots in good
condition and secure.

(b) Ballots marked “blank,” “void” or “ob-
jected to” shall not be strung or fastened with
other ballots.

History: L. 1968, ch. 406, § 32; April 30.

25.3004. Exhibition of ballots to author-
ized poll agent during original canvass. During
the original canvass by election boards, the
judge announcing the vote on any ballot shall,
upon request of any authorized poll agent, ex-
hibit such ballot fully opened in a condition
that such agent may fullv and carefully read
and examine the same. The judge shall not
allow any such ballot to be taken from his
hands.

Historv: L. 1968, ch. 406, § 33; L. 1969,
ch. 183, § 3; April 19.

25.3005. Observation of original, inter-
mediate and final canvasses of elections and
casting of ballots by authorized poll agents;
rules and regulations of secretary of state. At
all elections authorized poll agents shall be al-
lowed to be present and observe the proceed-
ings at all original, intermediate and final
canvasses of elections and at the time and place
of casting ballots, subject to such limitations
as are preseribed by law or rules and regula-
tions of the sceretarv of state. The supervising
judge of cach voting place shall be in charge
thereof and mayv direct authorized poll agents
as to their conduct within the voting place, but
such dircetions shall not favor agents of one
kind or party over agents of another kind or
party, and such directions shall not be contrary
to law, rules and regulations of the sceretary

of state, or instructions of the county election
officer.

History: L. 1908, ch. 54, § 13; R.S. 1923,
25-217; L. 1968, ch. 406, § 80; L. 1969, ch.
185, § 4; April 19.

Revision note, 1923:

Edited by striking out provision as to nonpartisan nom-
inee since no provision for a blank ticket.

Research and Practice Aids:

Elections ¢= 126(7).

C.].S. Elections § 118.

CASE ANNOTATIONS

1. Generzal election laws are applicable to canvass. Grif-
fin v. Gesner, 78 K. 669, 674, 97 P. 794.

2. Subdivision 6. here omitted, was rendered inoper-
ative by amended 25-214. Brown v. Potteck, 107 K. 737,

739, 193 P. 359.
3. Returns shall contain entire number of votes cast for

each candidate. Koehler v. Beggs, 121 K. 897, 801, 250
P. 268.

25.3005a. Authorized poll agent; defi-
nition; appointment; identification; application
of section. (a) As used in this act *“authorized
poll agent” means any one of the following
persons:

(1) Chairperson of county party committee;

(2) chairpersons of committees concerned
with question submitted elections;

(3) chairperson of state party committee;

(4) any candidate;

(5) any precinct committeeman or precinct
committeewoman;

(6) any write-in candidate who has filed an
affidavit of write-in pursuant to K.S.A. 25-305,
and amendments thereto;

(7) any person appointed as provided in
this section by any of the persons specified in
this subsection.

(b) Every person appointed to be an au-
thorized poll agent under authority of this act
shall be so appointed in writing by the person
making such appointment. Such written ap-
pointment shall be carried by the authorized
poll agent at all times such person is acting as
such agent and shall be displayed upon de-
mand of any member of any election board or
any other election officer. Every appointment
of an authorized poll agent shall be made in
such form as is approved by the secretary of
state. The number of authorized poll agents in
cach voting place at any one time appointed
by any of the following shall be limited to the
number indicated:

(1) State and county chairpersons, one;

(2) candidates, not to exceed one cach;

(3) precinct committeemen and committee-
women, one cach:
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VOTING IN PRECINCT OF FORMER RESIDENCE

25-3706

that the petitioners are “legally qualified elec-
tors” or words of like effect in conformity with
the applicable statute shall be accepted, bv the
officer determining the sufficiency of petition
signatures, as proper signatures, so long as per-
sons of the same names or ones of such sim-
ilarity as to reasonably appear to be the same
persons are contained in the registration books,
and so Tong as the address of the petitioner is
furnished, unless such official has reasonable
evidence that the asserted signature in ques-
tion is not in fact the signature of the person
it purports to be, or that the signature though
genuine is not the signature of a duly qualified
elector. The secretary of state shall adopt rules
and regulations for the guidance of county elec-
tion officers and other officers as specified by
law in making determination under this section
of sufficient similarity of names on petitions
and names in registration books.

History: L. 1970, ch. 147, § 4; March 11.

25-3605, 25-3606.
History: L. 1970, ch. 147, §§ 5, 6 Re-
pealed, L. 1973, ch. 167, § 2 July 1.

25.3607. Where registration is required,
registration books conclusive of number of
qualified electors. In counties, cities, school
districts and other municipalities, or part
thercof, where registration of voters is re-
quired, the registration books shall be conclu-
sve in determining the number of “legally
qualifiecd clectors,” or words of like effect in
conformity with the applicable statute.

History: L. 1970, ch. 47, § 7 March 11.

Article 37.—VOTING IN PRECINCT OF
FORMER RESIDENCE

"‘"; 25.3701. In-state residence change; vote

in former residence, when. For the purposes
of this act, a “former precinet resident” shall
mean a person who is otherwise a qualified
clector of the state of Kansas, who has removed
from the precinct of his former residence in
this state and established residence in another
precinet in this state during the thirtv (30) davs
next preceding any election held in the pre-
cinet of his former vesidence. Such person may
vote in such clection in such precinet of his
former residence to the siane extent and in the
same manner as if he had retained his resi-
dence in such precinet, except as otherwise
provided in this act.
Historv: L. 1972, ch. 143, § 1: July L.

Research and Practice Aids:

Elections &= 73.
C.).S. Elections § 21.

25.3702. Affidavit to obtain ballot to
vote at precinct of former residence; notice
to reregister, voter registration materials. Any
such former precinct resident offering to vote
in the precinct of such person’s former resi-
dence, before receiving a ballot shall make an
affidavit in writing on a form to be prescribed
by the secretary of state, sworn or affirmed
before one of the election judges, stating the
address or location of former residence, the
date of removal therefrom, the address or lo-
cation of such person’s new residence, and that
such person has not voted at such election.
Such affidavit shall be delivered to the election
judges and transmitted to the county election
officer with the election returns and supplies.
Upon receipt of an affidavit of 2 former precinct
resident, the county election officer shall send
to the current address specified on the affi-
davit, by forwardable first-class mail, a notice
that it is necessary to reregister to vote. The
notice also shall include voter registration ma-
terials if the voter is still a resident of the
county of the original registration. The notice
authorized by this section shall be on a form
prescribed by the secretary of state.

History: L. 1972, ch. 143, § 2; L. 1988,
ch. 120, § 3; April 14.

25.3703. Challenges hereunder. The
votes of such former residents shall be subject
to challenge for cause to the same extent, and
any such challenges shall be determined in the
same manner, as provided by law with respect
to votes of resident electors.

History: L. 1972, ch. 143, § 3; July 1.

25.-3704.
History: L. 1972, ch. 143, § 4 Repealed,
L. 1973, ch. 167, § 2; July 1.

25.3705. Poll book entries; returns to
county election officers. Election boards re-
ceiving ballots of such former precinct resident
voters shall record the names of such voters
in the poll books, with the notation “former
resident.” They shall forward to the county
clection officer. with the clection returns and
supplies, any affidavits and statements in licu
of registration submitted by such voters.

History: L. 1972, ch. 143, § 5; July 1.

25.3706. Copies of papers to county
election officer of county of present residence.
The county election officer shall send promptly
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East Creswell
Liberty
Pleasant Valley
Beaver
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Cedar

Grant
Silverdale

Spring Creek

71
131
160
114
148
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50
53
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140
105
108
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152
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57

14
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80
130
155
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105

33

27

61
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116
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153
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153
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137

29

144

55
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West Creswell
West Bolton
Absentee
Write-~In
Hand Count
Challenged

Resolution

TOTAL

* By Stipulation

130

121

17

43

31

Shriver Contested

104
128
146

120 9

42

22 4
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. ECINCT CANVASSED RECOUNT #1
J S J S

2 South 35 23 35 23 .
6 A 11 1 11 1
1 A 78 88 77 80
1 B 136 142 129 140
1cC 178 162 160 155
1D 117 105 114 103
2 A 156 166 148 160
2B 106 119 103 105
2 C Q9 29 8 33
2D 36 27 35 27
I A 54 66 50 61
I B 58 69 53 61
Z C 57 76 53 72
4 A 145 126 140 116
4 B 111 208 105 199
4 C 113 159 108 153
4 D 202 252 185 244
4 E 175 158 166 153
East Creswell 296 210 273 202
Liberty 47 16 28 7
Pleasant Valley 158 147 152 137
Beaver 71 31 66 29
East Bolton 124 151 117 144
Cedar 3 1 2 1
Grant 17 7 17
Silverdale 62 56 57 55
Spring Creek 22 8 14 &
West Creswell 163 110 147 104
West Bolton 144 150 134 129
Absentee 138 149 130 146
Write-In 110 121
Hand Count 18 S
Challenged 44 41

isolution 34 23
TOTAL 3040 3031 3005 3037

NN NN i = O

MACHINE HAND MACHINE
RECOUNT #2 RECOUNT #3 TOTAL #2
J s J S “’ J )
35 23 35 23 35 23
11 1 11 1 11 1
77 79 77 80 78 87
131 130 131 130 136 141
160 155 160 155 177 162
114 103 114 103 117 105
148 160 148 160 156 166
102 105 103 105 106 119
8 33 8 33 9 39
35 27 35 27 36 27
50 61 50069 61(63) 54 66
53 61 53 61 57 70
52 70 52 73 57 76
140 116 140 116 146 126
L 105 201 105 199 111 208
107 153 108 153 113 160
185 244 185 244 200 252
166 152 166 153 175 158
274 202 274 202 295 211
28 7 28 7 47 16
152 137 152 137 159 147
66 29 66 29 71 31
116 144 117 144 125 151
2 1 2 1 8 K
6 Az 6 AT 6 7 7
57 55 57 55 &0 Y-
14 I3 14 & 22 8
147 104 147 104 162 110
o 135 128 135 128 144 149
129 144 130 146 129 144
121 120
17 9 17 9 17 9
43 42
34 23
2833 2846 3035 3036 3030 3028
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Cont%sts
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Cedar

Grant
Silverdale
Spring Creek
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West Bolton

Absentee
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Hand Count
Challenged
Resolution

TOTAL




CIVIL PEARANCE DOCKET
DISTRICT COURT of COWLEY COUNTY - WINFIELD

311 E. 9th St.
. Winfield, KS 67156
Printed: Wednesday January 11, 1995 Page: 1

STATE OF KANSAS Case No: 94C 00201w
Judicial District 19 County :COWLEY Date Filed 12/07/94 Judge :S
Case Description : DANNY P. JONES vs JOE D. SHRIVER
Source :ORIGINAL Nature of Action :0THER

Case Title Attorneys
Plaintiff :
DANNY P. JONES DOUGLAS P. WITTEMAN
vs
DEFENDANT :
JOE D. SHRIVER VICTOR W. MILLER

820 NORTH 9TH
ARKANSAS CITY, KS 67005

[ DATE | Action Filed
REC. #87956 - $66.00 12-8-94 LC 12-19-94 DC/PC(Bond
12-7-94 NOTICE OF CONTEST
" SUMMONS ISSUED (TO JOE D. SHRIVER)
" 2 COPIES OF NOTICE OF CONTEST MAILED TO WILLIAM GRAVES, SEC. OF ST.
" COPY OF NOTICE OF CONTEST MAILED, CERT. RESTRICTED MAIL, TO
CHIEF JUSTICE, RICHARD W. HOLMES.
12-8-94 SUMMONS RETD. "SERVED JOE D. SHRIVER VIA MINDI SHRIVER ON 12-7-94"
COPY ATTY.
12-9-94 AFFIDAVIT OF BILL GRAVES.
12-13-94 RET. RECPT. CARD RETD., SERVED CHIEF JUSTICE, RICHARD W. HOLMES VIA
? ON 12-9-94" COPY ATTY.
12-15-94 ANSWER OF CONTESTEE TO NOTICE OF CONTEST. BY VICTOR W. MILLER.
12-19-94 MOTION FOR INSPECTION OF BALLOTS. BY DOUGLAS P. WITTEMAN.
12-21-94 20 BLANK SUBPOENAS GIVEN TO ERIC RUCKER, ATTY. FOR DANNY JONES.
" ORDER (APPOINTING INSPECTORS AND SETTING HEARING) BY JUDGE HILL.
12-22-94 AMENDED NOTICE OF CONTEST. BY DOUGLAS P. WITTEMAN
" 10 BLANK SUBPOEKENAS GIVEN TO VICTOR W. MILLER
" 10 BLANK SUBPOENAS GIVEN TO DOUGLAS P. WITTEMAN
12-27-94 CONTESTE'S ANSWER TO CONTESTANT'S AMENDED NOTICE OF CONTEST. BY
VICTOR W. MILLER
" SUBPOENA RETD."P.S. ON CURTIS RICHARDS ON 12-26-94" COPY RUCKER
' SUBPOENA RETD."P.S. ON DONITA RICHARDS ON 12-26-94" COPY RUCKER
" SUBPOENA RETD. "P.S.ON WALTER EUGENE SIMMONS ON 12-26-94" COPY
RUCKER.
" SUBPOENA RETD. "P.S. ON RUSSELL WAYNE KEEFE ON 12-26-94" C. RUCKER
" SUBPOENA RETD. "P.S. ON FILOMENA GARCIA ON 12-23-94'" COPY RUCKER
12-27-94 SUBPOENA RETD. "P.S. ON RUBY L. SCHALK ON 12-23-94" COPY RUCKER
" SUBPOENA RETD. "P.S.ON DOROTHY BOHRER ON 12-23-94'" COPY RUCKER
" MEMORANDUM CONTEST HEARING BRIEF. BY DOUGLAS WITTEMAN
" 2 BLANK SUBPOENA'S GIVEN TO ERIC RUCKER

Select Election Contests
2-01-95
Attachment 4
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" SUBPOENA RETD. '"N.S. ON RUSSELL WAYNE KEEFE" COPY RUCKER

" SUBPOENA RETD. "P.S. ON RAY VICK ON 12-27-94" COPY RUCKER

" SUBPOENA RETD. "P.S. ON EDITH DICKERSON ON 12-22-94" COPY RUCKER

" SUBPOENA RETD. "P.S. ON BERNICE RUSH ON 12-25-94'" COPY RUCKER

" SUBPOENA RETD. '"P.S. ON DONNA SCHALK ON 12-24-94" COPY RUCKER

" SUBPOENA RETD. "P.S. ON AMBER L. TURNER AND WILLIAM J. TURNER
ON 12-26-94" COPY RUCKER

" SUBPOENA RETD. "P.S. ON GLADYS WEIGAND ON 12-26-94" COPY MILLER

" SUBPOENA RETD. "P.S. ON NORMAN D. WEIGAND ON 12-26-94" C. MILLER

12-27-94 SUBPOENA RETD. "P.S. ON MODDIE G. GRAHAM ON 12-26-94" C. RUCKER

" SUBPOENA RETD. "N.S. ON SARAH WARD'" COPY RUCKER

" SUBPOENA RETD. "P.S. ON HAL BUMGARNER ON 12-27-94'" COPY RUCKER

" SUBPOENA RETD. "P.S. ON KATHEY KORNKR ON 12-27-94" COPY RUCKER

" SUBPOENA RETD. "P.S.ON JACQUELINE MULHEIM ON 12-27-94" C. RUCKER

" SUBPOENA RETD. "P.S. ON CARRIE BOWMAN ON 12-27-94" COPY RUCKER

" SUBPOENA RETD. "P.S. ON DORRIS MADDEN ON 12-27-94'" COPY RUCKER

" WITNESS REGISTER (COPY TO MILLER & WITTEMAN)

12-28-94 SUBPOENA RETD. "P.S. ON MAXINE PRATHER ON 12-27-94" COPY RUCKER

" SUBPOENA RETD. "P.S.ON JANICE STACEY ON 12-27-94" COPY RUCKER

" SUBPOENA RETD. "P.S. ON ERWIN E.KRAMER ON 12-27-94" COPY RUCKER

" 10 BLANK SUBPOENA'S GIVEN TO ERIC RUCKER

12-29-94 SUBPOENA RETD. "P.S. ON DONNA SWARTZ ON 12-28-94" COPY RUCKER

" SUBPOENA RETD. "P.S.ON DONNA ATHEARN ON 12-28-94'" COPY RUCKER

12-29-94 SUBPOENA RETD. "P.S. ON VIRGINIA BOYD ON 12-28-94" COPY RUCKER

" SUBPOENA RETD."P.S. ON BERNICE RUSH ON 12-28-94'" COPY RUCKER

" SUBPOENA RETD."P.S. ON BETTY PALMER ON 12-28-94" COPY RUCKER

" SUBPOENA RETD. "P.S. ON LUCILLE KOCH ON 12-28-94" COPY RUCKER

" SUBPOENA RETD. "P.S. ON DORIS MADDEN ON 12-28-94" COPY RUCKER

" SUBPOENA RETD. "P.S. ON JESSIE L. LAMB ON 12-28-94" COPY RUCKER

" SUBPOENA RETD. "P.S. ON PHYLLIS UTT ON 12-28-94" COPY RUCKER

" AFFIDAVIT (OF HEIDI DEVORE) SHOWING SERVICE OF SUBPOENA TO
JULIE COLDWELL VIA MARK COLDWELL ON 12-29-94" COPY ATTY.

" SUBPOENA RETD. "N.S. ON BARBARA CRAIN" COPY RUCKER

" SUBPOENA RETD. "P.S. ON DONNA SWARTZ ON 12-22-94" COPY RUCKER

" SUBPOENA RETD. "P.S. ON LUCY OTTE ON 12-22-94" COPY RUCKER

" WITNESS REGISTER. (COPY TO MILLER & WITTEMAN)

12-30-94 SUBPOENA RETD. '"N.S. ON TERRI L. STAMPER' COPY RUCKER

" SUBPOENA RETD. "N.S. ON LULA MCMINN'" COPY RUCKER

" SUBPOENA RETD. '"N.S. ON BETTY PALMER'" COPY RUCKER

1-3-95 MOTION FOR RECONSIDERATION. BY VICTOR W. MILLER

1-5-95 SUPPLEMENTAL MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION.
BY VICTOR W. MILLER

1-6-95 ORDER. (RE; HEARING OF 12-27-94 AND 12-29-94) BY JUDGE HILL

" ORDER DENYING MOTION FOR RECONSIDERATION. BY JUDGE HILL

1-9-95 LETTER RESPONSE TO CONTESTEE'S MOTION FOR RECONSIDERATION (COPY) B

DOUG WITTEMAN
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PATTERSON, NELSON , NOLLA & WITTEMAN, L.C.
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ATTORNEYS AT LAW
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January 5, 1995 oo, 2
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Lo = =
The Honorable Stephen D. Hill oo == 3
Judge of the District Court CS 3
P. O. Box 187 E&“
Paola, KS 66071 VIA FACSIMILE: 913-294-2535

RE: Jones v Shriver
Cowley County District Court Case No. 94-C201-W

Dear Judge Hill:

In response to the Contestee’s Motion for Reconsideration which concerns the ballot of Edith J.
Dickerson, the Contestant is providing the Court with relevant authority and evidence in opposition to said
Motion. Because of the short time frame available, the Contestant has not filed a Memorandum Brief in
Opposition.

Initially, the Contestant would invite the Court to carefully read and consider the case of Hooper v.
McNaughton, 113 Kan. 405 (1923), which the Contestee cites as authority in regard to the distinction
between mandatory and directory provisions of election statutes. The relevant portions of this case are on
pages 406 through 408. The statute at issue in Hooper is quoted on page 406, and as a noted therein the
statute contained several "shall" provisions. The essential issue determined by the Court in construing this
statute was whether the noncompliance by voters, judges, and clerks with the aforementioned statute with
regard to maintaining the secrecy of the ballot would invalidate those ballots.

On page 2 of Contestee’s Motion for Reconsideration it is indicated the Hooper court found that a
statute requiring a pencil as the writing instrument voided the ballot because of the use of the use of word
“shall" in the statute. A careful reading of Hooper indicates that this is in fact not the case and furthermore
was not even at issue in the Hooper case. On page 407 of Hooper, the court indicated that such a statute
would void a ballot, however, the Court was simply contrasting that statute (which apparently had a specific
penalty provision in it) with the statute that was at issue and that did not contain a penalty provision. The
holding in Hooper was that the statute at issue was not mandatory in nature and instead was directory
because it contained no express penalty provision. Therefore, noncompliance was nothing more than an
election irregularity which did not void ballots.

On pages 2 and 3 of Contestee’s Motion for Reconsideration, two (2) Illinois cases are cited for the

proposition that where the terms of a statute are absolute, explicit and peremptory, the courts are given no
discretion in construing those statutes. Accompanying this correspondence are copies of both of the Illinois

B4




The Honorable Stephen D. Hill
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cases cited in Contestee’s Motion. A reading of these cases indicates that Contestee has given the Court
an incomplete statement of the law for which these cases stand. A full statement of the pertinent legal

principles is as follows.

Statutes giving directions as to the mode of conducting elections will generally be
construed as directory unless a failure to comply therewith is expressly declared
to be fatal. If such statute merely provides that certain things shall be done in a
given manner and time, and there is no declaration that conformity to these
provisions is essential to the validity of the election, the statute will be construed
to be directory and not mandatory. No discretion is given where the terms of the
statute are preemptory and explicit, and, where penalties are imposed against a
violation of the terms of the act, the penalties have the same effect as expressed
negative provisions in the statute. '

Waters v. Heaton, 4 N. E. 2d 41, 45, 46, 364 I11. 150 (1936) (emphasis added) (attached hereto as Exhibit
A); Siedschlag v. May, 2 N.E. 2d 836, 838, 363 Ill. 538 (1936) (attached hereto as Exhibit B). The essential
principle to be gleaned from both Illinois cases as well as the Kansas cited by the Contestee is that for a
statute to be construed as mandatory the statute must contain a specific penalty provision therein. This
principle is firmly rooted in Kansas election law jurispridence. See Gilleland v. Schyler, 9 Kan. 569, 589-
91 (1872). Neither K. S. A. 25-3701 or K.S.A. 25-3702 contain such a provision, and therefore must

construed as directory.

The Kansas Supreme Court in Kimsey v. Board of Education, 211 Kan. 618, 507 P.2d 180 (1973),
has recognized that if a county election officer designates a system wherein a voter may cast their ballot
at a polling place other than the polling place that serves the geographic area in which the voter lives, such
a procedure does not affect the validity of the election. The Court noted that such an election irregularity
was nothing more than a departure from a directive provision of the statute. Kimsey at 628. In this
election County Election Officer, Joe Gaston, did in fact create a system wherein voters were encouraged
to vote at polling places other than those geographic polling places designated by statute. Attached hereto
as Exhibit "C", is the transcript of the testimony of Dorothy L. Bohrer, who was the election judge of
precinct 4D, where Edith J. Dickerson cast her ballot in this election. As is indicated therein voters were
encouraged to vote at whichever precint they presented themselves.

On page 3 of Contestee’s Motion for Reconsideration, it is also erroneously indicated that "no one
instructed the voter to vote in her new precinct." The fact is that Ms. Dickerson was specifically instructed
by the poll worker to cast her ballot in precinct 4D, and to not go to the polling place of her previous
residence to cast her ballot. These instructions are clearly indicated in the transcript of the testimony of
Edith Dickerson, which is attached hereto as Exhibit "D".

g
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Both the facts and the law are clearly supportive of the Court’s previous ruling regarding the ballot
of Edith Dickerson. The Contestant respectfully requests the Court maintain its proper ruling in this regard
and overrule Contestee’s Motion for Reconsideration. We understand that a conference call will be initiated
this afternoon, Thursday, January 5, 1995, at 2:00 p.m., in order that the Contestee’s Motion for
Reconsideration can be considered by the Court. Both Mr. Rucker and I will participate in this call.

Sincerely,

P RSON, NELSON, NOLLA & WITTEMAN, L.C.

Douglas P\Witteman

DPW:bh
Attachments
cc:  Victor W. Miller
Fax No 913-233-2613
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Rose Stalleto, a witness for the defend-
ant, testified that she operated the tavern
at which the defendant and his party had
dinner the night of the accident, that they
ordered four chicken dinners and had
twelve beers, and that they did not order
any whisky and that the defendant was not
drunk.

Augusta Kearin testified that she was
with the defendant at the tavern and rode
in the front seat with him; that she had
two beers and that the defendant had two
whiskies and three beers, and that he was
not intoxicated, She further testified that
she did not see the car strike any one but
heard 2 bump-and asked the defendant to
stop, which he did as soon as possible, and.
that she and Mrs. Clark got out of the car
when-it stopped and walked 3 miles to & car
line. She testified on cross-examination
that the weather was sort of hazy and
there was a lot of ice on the street, that
she thought the defendant was driving
about in the middie of the street, but it was
hard to tell, as the ice was piled up so they
could not see the sides of the street, and
that ‘the car was driven about 25 miles an
hour.

Four witnesses testified that the reputa-
tion of the defendant in the neighborhood
where he resided and among the people
with whom he worked was good.

Lucy Clark, the wife of Ford Clark, tes-
tified that they went to Rossi's Tavern for
dinner; that the defendant had two drinks
of whisky, but at no time was under the
influence of liquor; that the strects were
icy and they were not driving fast; that
she heard a noise and some one scream
but did not see the car strike any one;
and that after the car stopped she got
out of the car and went home.

The defendant testified that Mr. and Mrs.
Clark and Mrs. Kearin and himself left
Mrs. Kearin's home about 6 o'clock in the
evening and went to Rossi's Tavern, in
Franklin Park, arriving there about 7 o'-
clock, and ordered chicken dinners; that he
had two drinks of whisky and several beers
while in the tavern; that while he was
there he met the chief of police; that
around 9:30 they left the tavern, and as
he was driving east on Franklin avenue,
at about 20 miles an hour, he saw a car
which he thought was coming towards
him, as the lights were vary bright, and
as he passed abreast of the car he felt
a jar, and some one in the back scat said,

“Vou hit something;" that he did not see
anything that happened, but stepped on the
brakes, and the car started to skid, so he
released the brakes and stepped on the ac-
celerator to straighten the car out, and that
he brought the car to a stop as soon as
he could; that as near as he could judge
he was in the middle oi the street and that
there were ruts in the ice caused by the
traffic; that after he stopped the car they
all got out and several prople came up to
him. He testified as to his arrest and the
tests made at the police station by the doc-
tor.

The foregoing brief review of the evi-
dence for the people and for the defense
indicates that the record, as a whole, war-
ranted conviction of the defendant. His
argument as to the insufficiency of the evi-
dence is largely based upon the oral testi-
mony of the witnesses as to various esti-
mates of speed, Bat this ignores the sur-
rounding circumstances, which are of se-
rious import, It is probable that the jury
took into consideration the fact that the
deceased was a large man, weighing 240
pounds; that his body was thrown high
enough into the air to turn a complete som-
ersault and was hurled a distance of 50
feet from where the collision occurred;
that he struck a post with such force as
to fracture his skull and several other
bones; that the left headlight and left part
of the radiator shell of the car was bent
and dented, and that the hood was dented
on the left top part; that the defendant’s
car traveled approximately two blocks after
the accident before being stopped and that
by the time those near by arrived at the
point of stopping the two female occupants
of the automobile had seen fit to hasuly
depart, with considerable inconvenience to
themselves. The jurors were not required
to ignore the import of these established
facts merely because some witnesses gave
their opinion that the car was traveling
at a low rate of speed.

{1] The above facts also obviate the
defendant’s second principal contention,
which is that the court erred in admitting
the partially full bottie of whisky in evi-
dence. The facts above set forth would
be sufficient to justify the verdict of the
jury, whether the defendant was drunk or
sober. It was not necessary to their verdict
that they should find him to have been in-
toxicated, and evidence of intuxication was
cumulative, at most, as bearing upon the
gist of the otfense. We cannot assume

that the sight of a bottle partly full of
whisky would so arouse the passion and
influence the minds of the jurors as to
seriously prejudice the defendant's rights,
and we therefore pass the question of the
- court’s ruling on this exhibit as not preju-
dicial error, even if erroneous. This was
nlm a case in which the jury fixed the pen-
alty.

[2) The defendant further complains
that it was error for the trial court to
call Ford S. Clark as a court's witness.
Clark was the companion of the defendant
at the time and place of the accident, had
been with him all evening, and had testi-
. ,ﬁcd at the coroner's inquest. The prosecut-
' ing attorney, out of the presence of the
jury, stated these facts, stating further
that Clark’s testimony at the coroner's in-

. quest had been in many ways contradictory

- and inconsistent and that the people did not
car to vquch for his ,g‘rcdill)ility. Clark was
an eyewitness to the dccident, and his be-

- ing called by the court was within the rules

laid down in Carle v. People, 200 Ill. 494
66 N.E. 32, 93 Am.St.R‘c)p. 208, People
v. Cleminson, 250 Ill, 135, 95 N.E. 157,
People v. Daniels, 354 IIl. 600, 188 N.E.
886, and People v. Touhy, 361 Ill. 332, 197
_N.E. .849. There was no error committed
in this respect,

[3-51 We have held that, where a per-
son drives an automobile in a willful and
wanton manner, disregarding the safety
of others and in such a manner as to in-
dicate a disregard for the safety of oth-
ers, and thereby causes a person's death
he is guilty of manslaughter. People v.
Smaszcz, 344 I1l. 494, 176 N.E. 768; Peo-
[[))Ic v. Flanagan, 338 IlI. 353, 170 N.E. 265 ;
S;OPIC v. Herkless, 361 Il. 32, 196 N.E.
-9._ The same cases hold that it is the
province of the jury to determine, from
A consideration of all the evidence, wheth-
er the car was driven in such a manner as
:)(:hshO\v an utter disregard of the rights of
scc:r p;rxons using the street. As we have
seen, the tc;nmopy and surrounding cir-

mstances in this case were such as to
Permit the jury to arrive at a conclusion of
guilt without acting unreasonably, and we
must decline to disturb their vcrdic’t.

degfr]\d A further point is raised by the
Slen ant in connection with the argument
e cc assistant state's attorney who tried
rema:}s(c for the people. Two objectionable
o $ were made, but neither of them
any seriously prejudicial character.

4 N.E(2d)—314
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In one matance e oo, sustained,
and the prosecutor immediately withdrew
the remark and apologized for it. As to
the other improper statement, an objection
was promptly sustained, and the jury in-
structed to disregard the remark. We can
ﬁqd nothing of importance presented under
this branch of the casc, and upon the whole
record we are of the opinion defendant
had a fair trial,

The judgment of the criminal court of
Cook county will therefore be affirmed.

Judgment affirmed.
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As Modified on Denl:il of Rehearlog Oct.
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. Pleading ¢=408(3)

Fillng of answer atter denlal of motion to
dlsmiss petition In election contest Aeld not a
walver of objections to sufficlency of petl-
tion (110 S.H.A, § 125 et seq.).

2. Elsctions ¢&2285(5)

Verification of petitioh in election con-
test that allegations of certaln paragraphs
were true In substance and In fact, and that
as to pnragraphs relating to grounds of con-
test aflant was Informed and belleved that
such facts were true, and stated that they
were true upon his intormation and lelief,
Aeld suficient as ngalnat contention that ver:
icatlon was bad because such allegations

were not aworn to as belng true |
v n substa
and In fact e

8. Elsotlons $=285(1)

Petition in election contest for county
trensurer which alleged that petitioner was a
resident and legally qualified elector In des-
lgnated county and preeinct, that election was
held on specified date, and that petitioner was
one of candidates for office, that election was
in all respects regular and ballots and returns
were properly preserved, that, because of
specified Irregularities, opponent was declar-
ed elected, but that, if votes were correctly
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counted, they would show majority for peti-
tloner, Aeld suficlent.

4. Elections =177

In absence of fraud or otber improper
conduct which would affect result of elecuon,:
statute providing for initlaling ot ballots by
judges should be held to be directory and noti
manodatory (46 S.H.A. §311).

5, Elections =198

Statutes relating to mode of conducting
elections will gepnerally be construed as dlrec-
tory unless fallure to comply tberewith Is ex-
pressly declared to be fatal (46 S.H.A. § 311).

6. Elections ¢=198

Where statute relating to mode of con-
ducting electiong merely provideg that cer-
taln things shall he done in given manner and
time, and there ls no declaration that cob-
formity to such provislons is essential to va-
lidity of election, statute swili be construed to
be directory and not mandatory (46 S.H.A. §
311). :

7. Elections ¢=198

Where terms of. election statute are per-
emptory and explicit, and where penalties are
imposed for violatlon of its terms, no discre-
tion ls perwltted as to bow statute will be
construed ; penaities having same effect as
express pegatlye provisions in statute.

8. Elections ¢=186(3) :
Ballots Initialed by one election judge
with initials of another such judge with his
consent should have been counted for candi-
dntes for whom such ballots were cast, in ab-
sence of proof of fraud or other improper con-
duct which would affect result of election;
stntute requiring electlon judge to indorse

“hig" initinls on ballots being directory and

not mandatory (46 S.H.A, § 311).
STONE and WILSON, 1J., dissenting.

——— i
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FARTHING, Justice.

At the election on November 6, 1934, ap-
‘pellant, Charles E. Heaton, and appellee,
Harry L. Waters, were, respectively, the
Democratic and Republican candidates for
the office of county treasurer of Douglas
county. Heaton was declared clected by
a majority of 25 votes. He received his
certificate of election and qualified. On No-
wember 28, 1934, Waters filed a petition to
contest the election. Heaton moved to dis-
miss the petition and challenged the sufh-
ciency of it and of the verification. The
circuit court of Douglas county overruled
the motion. Heaton filed his answer, and,
after a recount of the ballots, the court
found that Waters had been elected by 4.
004.86 votes to 3.978.14, or a majority of
26.72 votes. This appeal followed. .

Appellant takes the position that an elec-
tion contest petition must be drawn, as well
as verified, in the same manner and with the
same requirements as a bill in chancery, and
that the verification is bad because too few
allegations arec sworn to as being true in
substance and in fact. He points out that
the petition contains allegations as to facts
of record (particularly in the tenth para-
graph, where the result of the canvass is
referred to), which were known or readily
accessible to appelice, and that, because all
the grounds of contest appear subsequent to
the first five paragraphs, which alone-are
sworn to as being true in substance and in
fact, the case presented is similar to one
where the whole petition is verified on in-
formation and belief.

The material part of the affidavit reads
as follows: "“Harry L. Waters * * *
upon oath * * * says that he is peti-
tioner * * * and that the allegations
of said petition contained in paragraphs 1,
2,3, 4and 5 * * * are true in sub-
stance-and in fact and that as to the re-
mainder of the matters and facts alleged in
said petition this affiant is informed and be-

Appeal from Circuit Court, Douglas lieves that the same are true and states

County; Joseph S. McLaughlin, Judge.

Election contest by Harry L. Waters
against Charles E. Heaton. From a judg-

that the same are true upon his informa-
tion and belief.”

In the first parag'raph Waters alleged that

ment, entered after a recount of the bal- he wasa citizen of the county and precinct
Jots, finding that plaintiff had been elected, (naming them) and had been for more than

defendant appeals,
Reversed.

two years prior to 1934, and that on the
date named he was a resident and legally
qualified elector in- said county and pre-

Pate &.Collord and W, W. Reeves, all cince. The second paragraph says that the

of Tuscola, for appellant,

election was held on November 6, 1934,

D. H. Wamsley and Cotton & Nichols, and that Waters and Heaton were candi-

all of Tuscola, for appellee.

dates for the office of county treasurer,

by .
cincts in Douglas county.

etc., and that their names appeared on the
 official ballot, etc.; that the election was in
- all respects regular and the ballots and re-

... turns were properly preserved. The third

paragraph says that the polls closed .as
.. prescribed by statute and that the judges
and clerks of clection proceeded to tabu-
late the votes. Paragraph 4 contains the
statement that after tabulating the votes
the judges and clerks made return to the
county clerk, ete.  The fifth paragraph
states the number and names of the pre-
i ' Paragraph 6
to 4, inclusive, contain allegations as to
irregularities in voting, counting ballots for
.~ the wrong candidate, failing to count bal-
. lots for the petitioner, voting by disquali-
. fied persons, mistakes in counting and tab-
ulating votes, etc. These paragraphs are
" sworn to only on information and belief.
, After alleging irregularities in the attempt
4 of voters to cast their ballots under the ab-
%' sent voters statute, the aliegation is made
. that, as a result of the Megal and incorrect

»

» canvass, etc,, Heaton was declared elected,

but that, if the votes were correctly count-

&% . ed, they would show that Waters received

< 4,533 votes to Heaton’s 3,438. Then fol-
, lows the prayer for relief and process.

A[l] Appellee contends that, by fling
his answer after the trial court denied
Hcgton's motion to dismiss, the latter
. waived his objections to the sufficiency of
the petition. Appellee cites Haley v. Reid-
clberger, 340 Til. 154, 172 N.E. 19, Kreitz v.
Behrensmeyer, 125 i 141, 17 N.E. 232,
8 Am.St.Rep. 349, and Jackson v. Winans,
237 I!I. 382, 122 N.E. 611. But since the
adoption of the Civil Practice Act (110
S.H.A. § 125 et seq.) and rule 21 of this
court (110 S.H.A. § 259.21) such a waiver
does not occur when the defendant answers
after his motion questioning the sufficien-
¢y of the petition has been overruled.

In MacGuidwin v. South Park Com'rs
333 101, S8, 75, 164 N.E. 208, 215, we held
that a petition to contest an election must
set forth the points on which the election
Is 1o be contested, must be verified by the
proper affidavit, must be filed within the
Uitne prescribed by statute, must allege that
the contestant is an elector of the political
subdivision in which the election was held,
and must comply with all other statutory
Provisions necessary to give the court ju-
fisdiction.  We said:  “This court has
held that in an election contest, where a
contestant states by proper allegations gen-
crally that he received a certain number of
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votes cast in the entire voting municipality
or district more than his opponent received,
who by the election returns was declared 1o
be elected, such contestant has the right to
have the entire ballots counted to determine
the true result of the election.”” And we
quoted from Leonard v. Wooliord, 91 Md.
§26, 46 A, 1023, 1027, to the effect that,
if we were to require the precision and
certainty in an election petition as in the
pleadings between parties to a suit at law,
which pleadings have for their object the
production of a single issue, the difficulty
of stating precisely the manner in which
a f::aud had been committed or an undue
or incorrect return had been made-would
to a-great degree nullify the law itself,
which designs that such charges should be
'nlnvcsuga:cd. The Maryland court said:
'I:hc rule must not be held so strict as to
aﬁord protection to fraud, by which the
will of the people is set at naught, nor so
loose as to permit the acts of sworn officers,
chosen by the people, to be inquired nto

without an adequate and well-defined
cause” -

.In Smith v. Township High School Dis-
trict, 335 Iil. 346, 3531, 167 N.E. 76, 78, we
recognized the rule that in an election con-
test the statute must be strictly followed
but we.said: “To hold that a petition to'
contest an election should only contain such
allegations of fact as are within the con-
testant's personal knowledge would be im-
pracsicable, for the very nature of the pro-
ceeding compels him largely to rely upon
mfor.mation obtained from other persons
a.nd it is obvious that as to such 'informa-'
tion the contestant can only make oath
that he believes the allegations to be true.
Jackson v. Winans, 287 1ll. 382, 122 N.E.
611; Farrell v. Heiberg, 262 Il 407, 104
\JE 835" We held the petition suffi-
cient and that the general charge that jl-
legal votes were cast at the election and
co.unted in favor of the proposition sub-
mutcd,. ‘and that without such vote that
proposition would have been defeated, to
be a sufficient ground of contest. ‘

In Farrell v. Heiberg, 262 i, 407
N.E. 835, 836, objection was made 1o the
verification, which said that the matters
statc‘d to be true were true in substance
and_m fact, and that as to statements made
on information and belief the affant be-
hcve‘d them to be true. We held the veri-
fication to be good and said: “The gencral
rule applicable to the verification of bills in
equity is that the affidavit should be in such

4-%
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form as to subject the party making it to
& prosecution for perjury in case the mat-
ter sworn to proves to be false. The usual
form of verification of bills in equity is
that the party verifying has read the bill

subscribed by him (or has heard them read) .

and knows the contents thereof, and that
the same is true of his own knowledge, ex-
cept as to matters which are therein stated
to be on his information and belief, and as
to those matters he believes them to be
true. [Citing authorities.] The statute
should have a reasonable construction in
order to accomplish the purpose intended.
To hold that a petition to contest an elec-
tion should only contain such statements
as were within the contestant's own person-
al knowledge would be impracticable, since
from the very nature of the proceeding the
contestant must rely largely on informa-
tion obtained from others, and as to such
information the contestant could only make
oath that he believed the statements to be
true.”

{2,3] The verification and allegations
of the petition were sufficient, and this
contention must be overruled.

The only point urged by the appellant
that we need consider is that with refer-
ence to the validity of ballots initialed by
one judge with the initials of another judge
of election.

The contestant showed that a few persons
voted who were not entitled to vote; that
in several precincts the ballots issued by
the county clerk to persons who sought to
vote in accordance with the Absent Voters
Act were put into the respective ballot
boxes by election judges without being in-
itialed, and that in two precincts, referred
to later, one of the. judges-initialed ballots
with the initials of another judge. In the
first of these precincts (Camargo No. 2)
contestant claimed there were 140 such bal-
lots, and in the other (Garrett precinct No.
1) that there were 46. However, the num-
ber of ballots cast by persons not entitled
to vote and of uninitialed ballots was not
sufficient to upset the returns, in view of
the division of the two kinds of ballots be-
tween the two candidates. In the Camargo
precinct the trial court found 47 ballots cast
for Waters had been initialed by one judge
with the initials of the other, and that 80
cast for Heaton should be excluded for the
same reason. In the Garrett precinct, Wa-
ters lost 17 and Heaton 29 votes on this ac-
count. This net loss of 45 votes to Heaton
reversed the result of the election,

4 NORTH EASTERN REPORTER. 2d SERIES

Appeliant contends that the provisions
of the act with reference to the initialing
of ballots are not mandatory but are direc-
tory, and that, where there is no fraud
shown, as in the case before us, a noncom-
pliance by the judges of election does not
invalidate the ballots. In Perkins v. Bert-
rand, 192 Iil. 58, 61 N.E. 405, 85 Am.St.
Rep. 315, we held that the indorsing of a
single initial of a judge on a ballot was
sufficient. We also held in that case that
indorsing the judge’s full name on a ballot
did not furnish cause to throw out that bal-
lot. And in Gill v. Shurtleff, 183 Ili. 440,
56 N.E. 164, ballots bore indorsements as
follows: "Defective Ballots” “This bal-
lot objected to. W. M. B.” “This bailot
objected to, and sworn in. T.J. P In
the Gill Case we said: ‘It was proven
these words were marked on the ballots by
the election officers before they were placed
in the ballot box; and that the voters who
prepared and presented them in nowise
participated in the indorsement of the writ-
ing on the ballots, The court ruled these
ballots should be counted as legal ballots
for' the appellee. The ballot of one who
is legally entitled to vote, and which he has
prepared in conformity with the provisions
of the statute, and delivered to the judges
of the election to be deposited in the box,
should not be rejected from the count on
the ground some one of the election officers,
without the participation of the voter, made
some indorsement on the ballot which
might serve as a distinguishing mark. To
rule otherwise would be to declare it to be
within the power of the election officers to
disfranchise a legal voter.” See, also, Kerr
v. Flewelling, 235 Iil. 326, 85 N.E. 624.

In Behrensmeyer v, Kreitz, 135 IIL 591,
26 N.E. 704. it appeared that at one polling
place one judge of election made at least
ten mistakes in numbering the ballots.
There was no evidence of fraud, it ap-
peared that the mistakes were purely acci-
dental, and the election officers also took
the ballots, after the election was over, in-
to a differcnt room from that where the
voting was done and there canvassed the
votes. There were additional irreguiari-
ties, none of which affected the result of
the election. At page 608 of 135 Ik, 26
N.E. 704, 707, we said: “In Hodge, Jr. v.
Linn, 100 11l 397, there was a failure to
number any of the ballots cast at the elec-
tion, and various other irregularities of a
character quite as serious as those here in-
volved, and it was there held that the pro-
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visions of the statute as to the mode and
manner of conducting the details of an elec-
tion are not mandatory, but directory mere-
ly, and that irregulanties in conducting an
¢election, and counting the votes, not pro-
ceeding from any wrongful intent, and
which deprive no legal voter of his vote,
and do not change the result, will not vitiate
the election, or justify the rejection of the
entire poll of the precinct in which the ir-
regularities occurred.”

In Hehl v. Guion, 155 Mo. 76, 55 S.W.
1024, the statute required ballots to be in-
itialed by a judge and no ballot not initialed
was to be deposited in the ballot box. It
was there held that, although a ballot was
not initialed. it should be counted, and that
the problem was not solved by determining
whether the statute was mandatory or di-
rectory.  The court declared the object of
the statute to be to give the judge a means

of identifying the ballot when returned by.

the voter to him, and,that, where the bal-
lot shows on its face 'that it is genuine,
the object of initialing was fulfilled. See,
also, Coulehan v. White, 95 Md. 703, 53 A.
786; O’Connell v. Mathews, 177 Mass, 518,
59 N.E. 195; Bates v, Crumbaugh, 114 Ky.
447, 71 S.W. 75; and Gass v. Evans, 244
Mo. 329, 149 S.W. 628.

- We have held in such a case that unin-
itialed ballots must be rejected (Slenker v.

“Engel, 250 Ill. 499, 95 N.E. 618), but the

same question is not presented there as is
presented here. In the case before us there
is no question that in the two precincts
named the initialing was done by one judge
with the consent of the judge whose initials
were used, and there is no suggestion of
any fraudulent or improper motive or act.
Every purpose was served by such initial-
ing that would have been served had the
judge whose initials were used indorsed
them on the ballots, In Laird v. Williams,
281 Tl 233, 237, 118 N.E. 73, 75, we quoted
from Choisser v. York, 211 Ill. 56, 71 N.E.
940, where it was said: '"Every man's
haqdwri(ing possesses certain peculiarities
which tend to distinguish it from every
other handwriting. By writing his initials
upon ballots the judge doing so should be
able to distinguish those which are genuine,
and could generally do so.” But in the case
bcfo_rc us the proof shows that in both
precincts the handwriting of the judge who
wrote the initials closely resembled the writ-
ing of the judge whose initials were used.
In fact, the final result reached by the trial
court was arrived at by accepting the net
change affected by the deductions stated

above in Garrett precinct No. 1 and Yhen
relying on the testimony of an expert wit-
ness who testified as to the signatures of
the two judges in Camargo precinct No. 2,
at the rate of $100 per day and expenses,
a}though he had never seen either of the
signatures before the date he testificd.
These two judges were called and disagreed
as to what ballots Anglin initialed with
Conn's initials and which bore the genuine
initials of Conn.

No great ingenuity is required to make
use of the holdings that ballots are thus
rendcrc@ void and to thwart the will of the
voters in any political subdivision. In a
close‘clcction, through seeming courtesy,
one judge of either political party n a
smgl.c precinct could initial ballots with
the initials of another unsuspecting judge
and hand them to voters whose political
party affiliation is known to the judge dn-
ing the indorsing until a sufficient num-
ber of ballots would thus be made void to
change the entire result of the clection. It
has been said that it is the duty of the
voter to determine whether the ballot hand-
ed to him is a proper one and that it is
properly initialed, etc., but in the case be-
fore us the two judges of election and an
expert on handwriting could not agree as
to what ballots were such as a voter was
entitled to receive and to cast.

{4) The section of the statute as to the
initialing of ballots contains no words stat-
ing that votes shall not be counted if they
are not initialed in strict conformity with
the statute. In the absence of proof of
fraud or other improper conduct which
would affect the result of the electipn, the
statutory provisions, and the section itself,
should be held to be directory and not
mandatory, and this in spite of the fact
that we have held ballots initialed by one
judge with the initials of another to be il-
legal and therefore void in many cases.
The words of the section, so far as ma-
terial, are as follows: “One of the judges
shall give the voter one, and only one Lal-
lot, on the back of which such judge shall
indorse his initials in such manaer that they
may be seen when the bailot is properly
folded, and the voter's name shall be im-
mediately checked on the register list.”
46 S.H.A. § 311; IlLRev.Stat.1935, c. 46,
par. 225. ’

{5-7] Statutes givin'g directions as to.

the mode of conducting elections will gener-
ally be construed as directory unless a
failure to comply therewith is expressly de-
lared to be fatal. If such statute merely
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provides that certain things shall be done
in a given manner and time, and there is no
declaration that conformity to these provi-
sions is essential to the validity of the
election, the statute will be construed to be
directory and not mandatory. No discre-
tion is given where the terms of the statute
are peremptory and explicit, and, where
penalties are imposed against a violation
of the terms of the act, the penalties have
the same cffect as express negative provi-
sions in the statute. 20 Corpus Juris, 181;
Kreitz v. Behrensmeyer, 125 Iil. 141, 17
N.E. 232, 8 Am.St.Rep. 349; Perkins v.
Bertrand, 192 1II. 58, 61 N.E. 405, 85 Am.
St.Rep. 315; Gill v. Shurtleff, 183 1. 440,
56 N.E. 164,

[B] We hold that the ballots in Garrett
precinct No. | and Camargo precinct No,
2, which were initialed by one election
judge with the initials of another such
judge, should have been counted for the
candidates for whom these ballots were
cast and that it was error to exclude them.

Such cases as Laird v. Williams, 281 11
233, 118 N.E. 73, McNabb v. Hamilton, 349
11 209, 181 N.E. 646, and Blattner v. Dietz,
311 I 445, 143 N.E. 92, which hold that
ballots initialed by one judge with the in-
itials of another judge are ipso facto il-
legal, are overruled in so far as they con-
flict with this opinion.

The judgment of the trial court is re-
versed, and appellant, Charles E. Heaton,
is declared elected county treasurer of
Dougias county by 4,087.14 over appeliee,
Harry L. Waters, who received 4,068.86
vates.

Judgment reversed.

STONE and WILSON, JJ., dissent.
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WICKIZER v, WHITNEY.
No. 23463.

Supreme Court of Illinols,
June 10, 1938,

As Modified on Denlal of Rehearing Oct.
7, 1038,

1, Wills 63440

Court cannot place testatrix’ intention
on basis of what conjecture might suggest ex-

4 NORTH EASTERN REPORTER, 2d SERIES

Isted In ber mind, bul only through that
which by words used in wil she bas express-
ed.

2, Wills 2449 .

Testatrix would be presumed to bhave in-
tended to dispose of her entire estate unless
such presumption was clearly rebutted by
provislons of will,

3. Wills @&=449

Any reasonable construction consistent
with terms of Instrument will be adopted so
as to dispose of entire estate, rather than to
hold intention on part of testatrix to die tes-
tate as to portion nnd intestate as to anoth-
er portion of her property.

4. Wills ¢=448

Presumption ngainst Intestacy was
strengthened, where will contained statement
of testatrix in beginning ot will, tn substance,

- that will was made for purpose of disposing

of testatrix’ estate,

5. Wills @&=449

Provislon of wiil that testatrix had “de-
sire to bave my property and belongings div-
fded and given ns hereln written” held to neg.
atlve intent to dispose of part of her property
only, words "property and belongings" belng
nll Inclusive in thelr scope and slgoifylng ail
her property.

The terms “property and belongings"'
aod “bequenth and devise,” both In their
ordinary legal meaning as well as in com-
mon usage, have reference to and include
real estate as well as personal property,

(Ed. Note—For other definitions of
“Belongings,” “Bequeath,” and “Devise"
and “Property,” see Words & Phrases.)

6. Wills €559

Term “real estate,” In a will, Is not neces-
sarily required In ovder to make disposition
of that species of property it any other term
or language Is used by testatrix broad enough
to include realty ; word “property" being such
term,

(Ed. Note.—For other definitions of

“Real Property,” see Words & Phrases.}

7. Wiis =449 .

That estate Is disposed of In form of pe-
cuniary legacies which are not in express
terms charged against realty does not rebut
presumption that it was intention of testa-
trix to dispose of catire estate, since intention
to charge payment of legacies against realty
muy be tmplled from whole will.

.
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8. Willy &255%9

Testatrlx’ realty Aeld to descend as tes-
tate property, notwithstanding term “real es-
tate” was pot mentioned In will and no dis-
nosition thereof was made, where testatrix
tisposed of “my property and belongings"
and, while mentloning the sum of only $10,-
000, made general pecunlary legacles totaling
$13,100, and also provided that "t my estate
shall exceed this bequest {t may be added to
each to proportion.”

9. Wills &=587(1)

Personalty in excess of aggregate amount
of specific money legncles held testate proper-
ty, where provislon of will "It my estate shall
exceed this bequest It may be added to each
in proportion,” while not In usual language
of residuary clause, expressed clear Intention
to Include all property in excess of that spe-
citically bequeathed, and hence constituted a
disposal of resldue of testatrix’ estate.

N, v

Appeal from Circuit Court, Kane Coun-
ty; Frank. W. Shepherd, Judge.

Proceeding by Mertell Wickizer against
Merritt. Whitney and others. From a de-
cree in favor of Frank E. Shopen, ex-
ecutor, and others, plaintiff appeals,

Affirmed.

De Goy B. Ellis and Paul M. Hamil-
ton, both of Elgin, for appellant.

Earl R. Shopen, of Elgin, for appellees.

HERRICK, Chief Justice.-

Under appropriate pleadings originated
by the fling by the appellant of a com-
plaint for partition of real estate which
the decedent owned at her death, a con-
struction of the will of Rachel C, Pro-
hert, deceased, was sought in the circuit
court of Kane county. :

The testatrix, a resident of Kane coun-
ty, died testate on June 30, 1934, leaving
surviving no husband, parents, descend-
ants, hrothers, or sisters, but leaving cer-
tain next of kin as her only heirs at law,
Her will was. duly admitted to probate.
The first paragraph of her will is as fol-
lows: “Be it known that I, Rachel C.
Probert, of the town of Campton, State
ot IHinois, have a desire to have my prop-
erty and belongings divided and given as
herein written do so will, bequeath and
devise," etc, Provisions follow for the
Payment of debts, a bequest of $150 in
trust for the care of a cemetery lot, and

the erection of a monument to cost not
more than $300. The will then continues:
“"Then if I am possessed of the same or
nearly the same as I now have, there will
be ten thousand dollars.” Immediately
succeeding this last statement the testatrix
makes general pecuniary bequests to rela-
tives and others totaling  $13,100, and
states: “If my estate shall exceed this be-
quest it may be added to each in propor-
tion, the same be deducted if it falls short.
I desire Judge Frank Shopen of Elgin for
administrator and to settle with "as little
show and trouble as possible.”” At the time
of making her will, and also at the time
of her decease, the testatrix was the own-
er of a residence property in the village
of Wasco. It is undisputed that the val-
ue of the personal estate lelt by the de-
cedent exceeded by over $5,000 the total
amount of the pecuniary legacies.

Final decree was entered by the circuit
court denying partition and finding the
equities against the appellant and in favor
of appellees; that the legacies of Mrs.
Louie Bell, Daniel Whitney, John Whitney,
and Max Whitney under the terms of the
will had lapsed by reason of their deaths
prior to the death of decedent; that
Rachel C. Probert died leaving real and
personal estate in excess of the aggregate
of the specific legacies set forth in her
will; "and “that by a proper construction
of the terms and provisions of the last
will and testament of Rachel C. Probert,
deceased, all of the property of the said
Rachel C. Probert, deceased, both real and
personal, was bequeathed and devised to
the beneficiaries therein named, title to the
real estate vesting in Frank E. Shopen as
executor of her last will and testament
for the purpose and with the power to
make sale and conveyances thereof and to
execute deeds or other necessary docu-
ments to accomplish the same and propor-
tionately apply the proceeds thereof on
the shares bequeathed and devised to the
specifically named beneficiaries in the will
and that.the personal property in excess
of the aggregate of the specific legacies
is also testate property to be used by the
executor to increase the specific legacies
proportionately”; and decreeing the rights
and interests of the parties in the estate
by a proper interpretation of the dcce-
dent’s will were the fractional parts of
the estate as itemized therein, basing such
fractional interests according to the
amounts of the respective legacies shown
in. the will; finding that the lapsed leg-
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Supreme Court of Illinols,
June 10, 19386,

I. Elections =198

Genperally statutes giving directions as
to mode of conducting elections will be con-
strued as directory, unless failure to com-
ply therewith |s expressly declared fatal,
and If statute only provides that certain
things shall be dooe In o given way at cer-
tain time and there Is no declaration that
conformity to statute ls essential to valldity
of electlon, statute will be construed to be
dlrectory and not mandatory,

2. Electlons ¢=221

Statute providing that absent voters’
bullots be placed {n ballot box Aeld directory
aod not mandatory so that absent voter's
ballots which were not placed In ballot box
but were lald on table, contents of ballot
hox belng placed upon absent voters' bal-
lots, were valld (486 S.H.A. § 470).

3. Electlons €218

Ballot cast outside voting booth in
presence of party who observed for whom
volter cast ballot Aeld fHegal.

Appeal from McHenry County Court;
Charles T. Allen, Judge.

Election ’ contest action by Lester A.
Siedschlag against Frank May. From an
adverse judgment, the plaintiff appeals.

Affirmed.

D. T. Smiley, of Woodstock (M. A,
Carmack, of Woodstock, of counsel), for
appellant.

David R. Joslyn, Jr., of Woodstock, for
appeliee.

FARTHING, Justice.

Lester A. Siedschlag, appellant, opposed
Frank May, appellee, for the office of
supervisor in the town of Burton, McHenry

' county, at the election on April 2, 1935,

May was declared elected and Siedschlag
contested his election in the county court of
that county, with the result that May was
found to have been duly elected. Sied-
schlag has appealed.

Appellant questions the ruling of the trial

n court as to seven ballots which absent

- FASTERN REPORTER, 2d SERIES

voters attempted to cast and its ruling as o
the right of four other voters to vote at the
election,

As to the seven ballots, the testimony
shows that the seven absent voters obtajned
ballots from Wagner, the town clerk, and
that he retained possession of them untij
he delivered them at the polling place to the
judges on election day. Several witnesses
testified on behalf of appellant that when
the clerk, Wagner, handed the envelopes
to Byron Orvis, one of the judges, the lat-
ter opened the envelopes, took out the bal.
lots, unfolded them so that they could see
how the voters had marked them, and most
of these witnesses testified that six of these
ballots were marked for May and one for %
Siedschlag. They also testified that Orvis .,
did not initial the seven ballots. One wit-
ness testified that Orvis made the remark,
after the election, that “the ballots were .
marked the Saturday before the election,”
Orvis denied having made this remark, and
he and Wagner testified that Orvis initialed R T
these seven ballots in the polling place at ~ 7225 %
the election.  Orvis also denied unfolding
the ballots and looking at them or eXPOS- .
ing them to the view of others. When the 3
ballots were counted during the election
contest it was found that all of them had
been properly initialed. There was no A
dispute as to the fact that these seven bal- !
lots were put on the table, that the ballot .
box was opened and its contents dumped on .o
top of them, and that all the ballots were
mixed together and then counted. These
seven ballots were never deposited in the °
ballot box.

No fraud or improper motive is shown, 3%
but appellant contends that the six ballots v
which his witnesses say they saw and which .44
they say were marked for May, and the * ¥
one ballot marked for appellant, should be
deducted from the number of votes counted *
for appellee and appellant, respectively.
The names of the seven absent voters were
the last entered in the pollbook. ’

Section 9 of the Absent Voters Act
(46 S.H.A. § 470; Ill.Rev.Stat.1935, <. 46, .
par. 158) provides: “At the close of the -
regular balloting and at the close of the
polls the judges of election * * * shall
procced to cast the absent voters’ ballot
separately, and as each absent voter's bal-
lot is taken shall open the outer or carricr
envelope, announce the absent voter's name, -
and compare the signature upon the appli- d
cation with the signature upon the affida-

COFor other cases see tame topic and KEY

NUMBER 10 all Key Number Digests 10d iadexve

SIEDSCHLAG v. MAY L s37
2 N.E.(2d)
vit on the ballot envelope. In case the their ballots in any other place as in the

yudges find the affidavits properly executed,
that the signatures correspond, that the
applicant is a duly qualified elector in the
precinct, and the applicant has not been
present and voted within the county where
he represents himself to be a qualified
¢lector on such clection day, they shall
npen the envelope containing the absent vo-
ter’s ballot in such manner as not to de-
face or destroy the afRdavit thereon, or
mark or tear the ballots therein, and take
vut the ballot or ballots therein contained
without unfolding or permitting the same
to be unfolded or examined, and hav-
ing endorsed the ballot in like manner as
other ballots are required to be endorsed,
shall deposit the same in the proper ballot
box or boxes and enter the absent voter's
name in the poll book the same as if he had
been present and voted in person.” Appel-
lant’s contention is that this statutory pro-
vision is mandatory, and that a failure to
deposit the seven ballots in the ballot box
iendered them void.

In Piatt v. People, 29 111 54, 72, speaking
through Mr. Justice Breese, we said: “The
rules prescribed by the law for conducting
an clection, are designed chiefly to afford
an opportunity for the free and fair exer-
cise of the elective franchise, to prevent
illegal votes, and to ascertain with certainty
the result.  Such rules are directory,
merely—not jurisdictional or imperative.
If an irregularity, of which complaint is
made, is shown to have deprived no legal
voter of his right, or admitted a dis-
qualified person to vote—if it casts no un-
certainty on the result, and has not been
occasioned by the agency of a party, seek-
ing to derive a benefit from it—it may
well be overlooked in a case of this kind,
when the only question is, which vote was
the greatest, that for subscription or that
against subscription.”

In Bloome v. Hograeff, 193 11L. 195, 61
N.E. 1071, the ballots not objected to were
deposited in the hat of one of the judges
of the election instead of being deposited
in a ballot box. "The eleven ballots which
were questioned were deposited in the hat
ot the successful candidate. \We held that
these ballots shouid be counted, and said,
193 NI 195, at page 198, 61 N.E. 1071,
1072: "“The hat of the petitioner, Hograef,
was not a ballot box provided by the judges
as such, or used or recognized by them as a
ballot box or receptacle for ballots. The
voters might just as well have deposited

hat, and they were never cast as bailots at
the election. The only serious question in
the case is whether the votes, which were
improperly rejected, should be counted in
the contest. There were enough of them to
change the result of the election, and if
they cannot be counted the whole election
should be declared void. 1f they can be
counted, the will of the electors will be
carried out, and the election will not be
defeated. The question is not free from
doubt, and some courts have preferred one
view and some the other; but we are in-
clined to adopt as the better doctrine the
rule that if there is no difficulty in deter-
mining whom the qualified voter attempted
to vote for, and the proper result can be
reached with certainty, the votes should
be counted, and the entire election not be
set aside. In this case there is no question
whatever as to whom the ballots presented
by the women were for. * + They
were preserved, sealed up, and produced at
the trial of the contest, and none of these
facts are questioned. There were some ir-
regularities in the election, but no one com-
plains of the use of the hat, which was
adopted as a ballot box, instead of a regular
box. The true result of the election, if the
legal ballots had been received, has been
determined beyond question, and we think
the county court was right in counting the
rejected ballots, which were offered for the
petitioner.and which the voters were pre-
vented from depositing. Niblack v. Walls,
Smith, Election Cas. 101; Bell v. Snyder,
Id. 247"

In People v. Graham, 267 Iil. 426, 108
N.E. 699, Ann.Cas. 1916C, 391, we made
an extended review of the decisions of this
court in support of the holding that the
clection there in question was not ren-
dered void by the fact that a single polling
place was provided for the three wards of
the city, thus making it necessary for all
the voters in two wards to go to a polling
place outside their wards to vote for the
candidates for mayor, alderman, and other
city officials. At page 436 of 267 I, 108
N.E. 699, 703, Ann.Cas.1916C, 391, we said:
“A mandatory provision in a statute is one
the omission to follow which renders the
proceeding to which it relates illegal and

void, while a directory provision is one-

the observance of which is not necessary to
the validity of the proceeding. Directory
provisions are not intended by the Legis-
lature to be disregarded, but where the con-
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sequences of not obeying them in every
particular are not prescribed the courts
must judicially determine them. In doing
so they must necessarily consider the im-
portance of the punctilious observance of
the provision in question to the object the
Legislature had in view. If it be essential
it is mandatory. 2 Lewis' Sutherland on
Stat.Const.(2d Ed.) § 610. No universal
rule can be given to distinguish between
directory and mandatory provisions. The
controlling question in this as in all other
rules of construction is, what was the in-
tention of the Legislature? Whether a
statute is mandatory or directory does not
depend upon its form, but upon the legis-
lative intention, to be ascertained from a
consideration of the entire act, its nature,
its object, and the consequences which
would result from construing it one way or
the other. * * * In general, statutes
directing the mode of proceeding by pub-
lic officers are deemed advisory, and strict
compliancé with their detailed provisions is
not considered indispensable to the validity
of acts done under them. Endlich on In-
terpretation of Statutes, § 437. The terms
‘mandatory’ and ‘directory’ may be con-
venient to distinguish one class of ir-
regularities in election matters from the
other. ‘But strictly speaking, all provisions
of such laws are mandatory in the sense
that they impose the duty of obedience on
those who come within their purview, but
it does not, therefore, follow that every
slight departure therefrom should taint the
whole proceedings with a fatal blemish,
Courts justly consider the chief purpose of
such laws, namely, the obtaining of a
fair election and an honest return, as
paramount in importance to the minor re-
quirements which prescribe the forma
steps to reach that end’ [Citing authori-
ties.] The Supreme Court of one of our
sister states has held that: 'All provisions
of the electivn law are mandatory if en-
forcement is sought before election in a
direct proceeding for that purpose; but
after election, all should be held directo-
ry only, in support of the result, unless
of a character to effect an obstruction to
the free and intelligent casting of the
votes, or to the ascertainment of the re-
sult, or unless the provisions affect an
essential element of the election, or unless

2 NORTH EASTERN REPORTER, 2d SERIES

the particular act is essential to the validity ™}
of an election, or that its omission shall’
render it void' Jones v. State, 153 Ind _,'(
440, 35 N.E. 229; Norman v. State, 511%
Ind. App. 425, 99 NE 812" o~ ar

1,2] The rule deducible from Lhc dt.&
cisions is, that statutes giving directions :u
to the mode of conducting elections will;
generally be construed as being directory?
unless a failure to comply therewith is o&
pressly declared to be fatal. If the statyte
only prov1dcs that certain things shall. ‘bc
done in a glvcn way and at a certain um
and there is no declaration that coniormx .
to these provisions is essential, 10411
validity of the election, the statute ‘will, b e
construed to be dlrcctory and not manda
tory. No discretion is given where,
terms of the statute are peremptory and e_x-
plicit, and where penalties are imposed fo
a violation of the act they have the sa.rnc 2;.
effect as express negative provisio 3
20 Corpus Juris, 181; Bchrcnsmcycn;‘
Kreitz, 135 Il 391, 26 N.E. 704; Pcrkms a‘.‘:
v. Bertrand, 192 111, 58, 61 N.E. 405, 85 Am. ,t.} .
St.Rep. 315; Gill v. Shurtleff, 183 11440755
56 N.E. 164. This section of the statuts
with reference to the depositing of thedy
ballots is directory, and the trial court‘dx
not err in holding that the seven ballo

lﬁ-..

should be counted.

rulings on the votes of Walter J. Slom’c
Virginia Slomer, Mary Stevenson, - andiy
Ida Swenson. The trial court erred insiti S
ruling that Edith Skidmore’s ballot shoul
be counted for appellant. The proof sho ..

ed that she voted outside the booth,aa‘ X
that one of the witnesses saw that she-voted
for appellant. In Choisser v. York, 211 1
56, 71 N.E. 940, we held that such ballots3
were illegal. With this vote deducted, ap
pellant’s total would be 114. If all four, of ¥
the votes appellant complains about wcr
subtracted from the 121 votes for appcll_
or added to appellant's total the resul
would not be changed.
therefore, to pass upon appellant's contcn
tions with reference to these votes.

The judgment of the trial court is rightdg
and is affirmed. g

Judgment affirmed.

abortion,
against one of defendants had been contem-

plated or that he refused to marry ‘patient
Aeld inadmissible.

PEOPLE v. BRAUNE . 33
3 N.E.(24) 839

18 1, 81
PEOPLE v. BRAUNE ot al.

No. 23420.

Supreme Court of Illinols
June 10, 1938,

I. Criminal law 6=622(3)

Modon for severance must set out
grounds showling reason for granting sever-
ance, and trlal court must pass upon mo-
tion upon grounds advanced at time motion
is made,

2. Criminal law $=1148 ,
Granting of ‘separate trial is within
sound judicial discretion of trial court.

3. Withesses 278"

Where defendant has glven testlmony
which tends to incrimlnate codefendant, co-
defendant may cross-examline defendant, es-
pecially in absence of prior notice of such
lneriminating testimony.

4. Criminal law €2622(2)

Any set of circumstances which s suf-
ficicut to deprive defendant of fair trial £
tried Jointly with another is sufficlent to
requive o separate trial.

5. Criminal law $2622(2)

In prosecution for mnnslnughter by
abortion whereln it appeared from petitions
for severance that actual and substantial

hostllity existed between defendants as to
nuture of defense, that each was protesting

his innocence and condemanlng the other, and

that cach declared the other would testify
to faects which would be exculpatory of wit-
ness and condemnatory of his codefendant,
refusal to grant motions for severance hsld
reversible error,

6. Homicide €=166(1)

In prosecution for
evidence that

manslaughter by
bastardy charge

7. Crimlnal law €81

Where death results trom a criminal

abortion, accessory, undur sufliclent set of
facts and circumstunces, may be prosecuted
as  principal and
slaughter,

fcund guilly of man-

result of operation, prosecution for man-
slaughter by abortion {s malntainable.

9. Criminal law €470

In prosecution for manslaughler by
abortion, permitting doctor who made post
mortem examination to state, when asked,
If, as result of his examination, he had
opinion as to what caused death, which
question called for yes or no answer, that
patent dled from a condition resultant of a
septic abortlon, held error,

———

Error to Cnmmal Court, Cook County;
Harry B. Miller, Judge.

Frank R. Braune and Maurice L. Dale
were convicted of manslaughter, and they
bring error.

Reverscd and remanded, wnh directions.

Grcnvnlle Beardsley, of Chicago, for
plaintiff in error Frank R. Braune.

Wm. Scott Stewart, of Chicago, for
plaintiff in error Maurice L. Dale.

Otto Kerner, Atty. Gen., Thomas J.
Courtney, State's Atty., of Chicago, and A.
B. Dennis, of Danville (Edward E. Wilson,
John T. Gallagher,. Richard H. Devine,
Melvin Rembe, E. I. Harrington, Irwin B.
Clorfene, and Benjamin Nelson, all of
Chicago, of counsel), for the People.

JONES, Justice.

A writ of error was sued out of this
court to the criminal court of Cook coun-
ty to review a conviction of Frank R.
Braune and Maurice L. Dale. The in-
dictment against _them contained five
counts. A nolle prosequi was entered as
to the last count. The other four counts
chiurged the defendants committed a crim-
inal abortion on Marie Dwyer, whereby
they did kill and ‘murder her. Both de-
fendants were found guilty of manslaugh-
ter,

At the outset of the trial a serious error
was committed, " which substantially af-
fected the .rights of both defendants as
well as the fairness of the trial. This error
was one of law, and we will not make a
greater recital of the evidence than is
necessary for a proper decision of the
case.

8. Homicide €65

Where uterus’ {g punctured In a crim-
inal abortlon and involves {ntestine through
fociston or othervise, and death follows as

The defendants were physicians. Marie
Diwyer was a patient of Dr. Dale and also
kept company with him. She became preg-
nant, of whjch fact she and Dr. Dale be-

€= For other cases ses same tople and KEV NUMBER in &l Koy Numbder Digests and Indexes
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DOROTHY L. BOHRER,
of lawful age, having been first duly sworn on her oath to
state the truth, and nothing but the truth, testifies as
follows:

DIRECT EXAMINATION

MR. RUCKER:

Q. Ma'am, if you would, atate your name again for the
record.

A, Dorothy L. Bochrer.

Q. MNiss Bohrer, are any of the individuals that served
with you at the polling place on November Bth out in the
hall?

a. No.

Q. All right. Miss Bohrer, if you would, state your
address,

A. 1320 North Fourth, Arkansas City, Kansas, 67005.

Q. And ma’am, have you ever served as an election judge
or clerk in a general ~- at the general election in 19947

A. Did 1?2

n,

Q. Did you, ma’am?

A, Yes.

Q. It was an awkward question, but yes, thank you very
much. And whet precinct, ma’am, did you?

A. 4D.
Q. Did you serve at 4D7 All right. And where is that,

E){ l\‘\\Qi\'\’c

L4~13
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1 ma'’am?

A, At the Presbyterian Manor, Arkansas City.

Q. During your working hours as an election judge on
November the 8th, 1994 at 4D, did you encounter Judith,

pardon me, Edith J. Dickerson?

]

5

#* A. Yes, I did.

7 Q. Would you explain to the Court under what
circumstances you had contact with Miss Dickerson.

9 A. She came in, wanted to vate, her name was not in the

D book so I challenged her ballot.

11 Q. Did she indicate why it is that she presaented

12 herself to Presbyterian Manor?

13 A. Because she was at work and she wanted to go ahead
14 and continue working but she wanted to vote while she was
15 there and ghe wouldn‘t have had time to have done it after
16 work.
17 Q. Okay. All right. And Your response, ma‘am, was
18 what?
19 A. That I would challenge her vote.
20 Q. All right. And allow her to vote?
21 A. To vote. H
22% Q. Correct. And why did you foliow that sort of a
23‘ Procedure, ma’'am?
24 A. Because that was the instructions given to us by Joe
——

25 Gaston.

———p
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i Q. Okay. And specifically, if you could, relate to the

T —— ———
Court what those instructions were, ma‘am. :

A

A. To allow anyone to vote that cama in that wanted to
e

vote and to allow no one to leave unless they voted.

PRNRSE e T T —

Q. All right. So yqu -
A. If ay wanted to vote.

Q.- You bet.
ﬂ

(An off-the-record discusszion was here had.)

MR. RUCKER:

Q. Ma‘am, I would hand you now what has been marked as

Petitioner’s Exhibit No. 15D, as in doq, and ask for you to

identify it for the Court.

A. This was the challenge envelope No. 12 that Edith

Dickerson signed herself. This is her signature. This 1s
my signature here with Terri Lee Stamper as & witness and
this is her address. B6he lives right across the street

from me (indicating throughout).

Q. aAll right, ma‘am. And I notice this is in a white

envelope.

A. Because we did not have anymore yellow envelopes 50

we borrowed some from the Presbyterian Manor.

Q. You just made do with what you had?
A, He said improvise and that’'s what we did.
Q. When you say "he," you mean?

A. Mr. Gaston.
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1 CASE NO. 94C 00201W
2 JONES vs. SHRIVER

3  TESTIMONY OF EDITH DICKERSON and DOROTHY BQHRER
4
51 MR. RUCKER: Your Honor, I‘d like to call
6 to the stand Edith Dickerson.
7 EDITH DICKERSON,
8 of lawful age, having been first duly sworn on her oath to
9 state the truth, and nothing but the truth, testifies as
10, follows:
11 DIRECT EXAMINATION

12 MR. RUCKER:

13 Q. If you would, state your full name for the Court.
14 A, Edith Jean Dickerson.
15 Q. Miss Dickerson, where are you employed?
- 16 A, Presbyterian Manor in Arkansas City.
17 Q. And how long have you been employed at Presbyterian

18 Manox?

19 A, About 1l years.

24 Q. Ha’am, what is your current addresg?

21 a. 1321 Rorth Pourth Street.s?

22 Q. In Arkansas City?

23 A. Yes, sir.

24 Q. All right. Where did you live prior to living at

25 that address, ma’am?

E)(\/\.\\O‘\'\" D |
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vote?

A. At the voting polls at Presbyterian Manor.

0. All right. Aand you’ve already indicated that you
also work at Preshyterian Manor, is that accurate?

A. Yes.

Q. ¥hy did you present yoursaelf to the polls at

Prasbyterian or, ma‘am?
<

ﬁ
A. I really went down to see if I was eligible to vate

s
because I had not changed my place of residence and I had

previously voted at Northwest Community Center, and I

e

wanted to know if Y needed to go over there or because I

had changed was I -- did I have eligibility to vote and

they said yes, I could vote but right there so --

Q. Did you, in fact, cast your ballot that day?
P

A, Yes, I did.

’

Q. Between'the 3rd of October and the 14th of October,
where did you consider your residence?

A. Both places.

Q.- Okay. Well, at that time -— an honest answer. You
maintained -- did you continue to go back to the residence
at 810 North Third Street? H

A. ©Oh, yes, from early morning till late at night.

Q. You spent a great deal of time there?

A. Yes.

0. Did you know for a fact, ma‘’am, whether or not the

417
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obviously it is within the Court’s appropriate domain since
foundation is so essential, we would, in fact, be
proffering now where we would be introducing foundation who
gigned the poll card, you know, who she had a conversation
with, so on, so forth. I know it‘s a hardship on Miss
Dickerson.

THE COURT: Well, we can do this. We can
apply the testimony subject to hearsay objection and if you
don’t connect it up latexr with the proper people, than the
Court very well could order it to be deleted on the basis
of hearsay.

MR. RUCRER: Yes, Your Honor.

THE COURT: Proceed.

MR. RUCKER: Yes, Your Honor.

MR. RUCKER:

Q. Whét did vou learn from the poll workers about where
N Sy ey

You should cast your ballot, ma’am?
B R
a. Well, when I went in, I asked if I should go back to

Northwest Community Center or could I vote there.

'ﬁiq. What was their responBeg, ma’am?
RN

A. And they said --

B
MR. MILLER: Your Honor --

MR. RUCKER:
Q. And what, if anything, did you learn?

MR. RUCKER: 1I’l1 rephrase.

<Y
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Page 14
MR. MILLER: Or if we could make at least
some attempt or at least some preliminary inquiry if she

could identify who it was who told her.
THE COURT: That could be helpful.

MR. RUCKER: Yes, Your Honor.

MR. RUCKER:

*\ Q- Do you recall whg igdicated thal to you, ma’am?

THE CQURT: Male, female, old, young?

1

11
12
13
14
15
16
17

18

19
29
21
22
23
24

25

A. I think it was three of the election board

members ——

Te——
THE COURT: Okay.-

P W AR

}‘~ A. ~=- sajd that it would be possible for me to vote
]

there and they gave me a card to change ~- to give me a

change of address and I filled that out, and then they gave
. “ i 21 i e
me the ballot that was in a brown envelope.
TR TV o i G et Lo T P PR .
Q. All right. And you cast that ballot, ma‘am?

A. I did, and beyond that I can’t tell you what they
eaid word by word.
Q.- But at no time did they indicate to you that you

should present yourself at your precinct of residence at

=

the other location? e
A, No.
THE COURT: You want to inquire?

MR. RUCKER: Your Honor, if I may

approach.

419
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IN THE DISTRICT COURT OF COWLEY COUNTY, KANSAS

DANNY P. JONES,
Contestant,

vs. 94 C 201-W

JOE D. S8HRIVER,
Contestee.

ORDER DENYING MOTION FOR RECONSIDERATION

This court held a teleconference hearing upon the
Contestee’s motion for reconsideration on January 5, 1995. The
Contestant was represented by Mr. Douglas P. Witteman and Eric K.

Rucker. The Contestee was represented by Mr. Victor W. Miller.

In his motion for reconsideration Shriver, the Contestee,
seeks to persuade the court to change its’ ruling where the vote
of Edith Dickerson was included in the totals in this case. He
advances three arguments. Shriver argues that the statute
requiring voters who have moved within thirty days preceding an
election to vote in the precinct of their former residence is
mandatory and therefore a voter must comply strictly with the
letter of the law, K.S.A. 25-3701 and 25-3702. He states that
these statutes are a legislative expression of a provision from
the Kansas Constitution, Article 5, Sec. 1. Shriver also argues
that it was Ms. Dickerson’s own desire to vote at her new polling
place that led to this predicament and not some error of the

election board. And finally, he argues that the court is

4-20
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inconsistent in its’ rulings if it permits Dickerson’s vote to

count.

There is no doubt that K.S.A. 25-3701 and 3702 require a
voter who has moved out of the precinct within 30 days of the
election to vote in their former precinct and fill out an
appropriate affidavit. Edith Dickerson went to her new polling
place, which also happens to be her place of employment, and
asked about voting. She was informed that she could vote there
and they would challenge her ballot. She was given an affidavit
to £fill out. It was the affidavit for a voter who has moved
within the precinct and not from outside the district. She
filled out the affidavit, voted, and submitted the documents to
the election board. There is no evidence that she was informed
by the election board that she should vote in her former

precinct.

Contestant argues that mandatory election laws must be

followed and cites Hooper v. McNaughten, 113 Kan. 405, (1923).

That case states at page 407:

The distinction between mandatory and
directory provisions of a statute lies in
consequence of nonobservance. An act done in
disobedience of a mandatory provision is
void. While a directory provision should be
obeyed, an act done in disobedience of it may
still be valid. Even although the doing of
an act contrary to a directory provision be
punishable criminally, still the act itself
may not be nugatory. Deviations from
instructions contained in directory
provisions are usually termed irreqularities.
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The primary object of an election law,

which transcends all other objects in

importance, is to provide means for effective

exercise of suffrage.
2 reasonable interpretation of the law and the constitution
concerning voters who have recently moved is that they should be
permitted to vote. They are qualified electors. The
constitutional provision preserves their status. The statute

gives life to the constitution. Edith Dickerson was a qualified

elector in the November 1994 election.

As the Kansas Supreme Court stated "[A]n election
irregularity will not vitiate an election unless it is shown to
have frustrated or to have tended to prevent the free expression
of the electors’ intentions, or otherwise to have misled them."

Kinsey v. Board of Education, 211 Kan. 619, Syl. 11 (1973).

This court holds the opinion that the failure to count Edith
Dickerson’s vote was such an irreqularity as contemplated by the

caselaw of Kansas.

Edith Dickerson, according to her testimony, wanted to know
if she could vote at her new polling place. She was told she
could. She filled out a change of address affidavit and voted.
She was incorrectly given by the election board an affidavit for
a voter who moves within the district. She was never told to
vote at her former precinct. To say, as the Contestee avers,

that Edith Dickerson was the only person to make a mistake in

N AL
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that situation is inaccurate.

In Shriver’s last argument he states that the court is
inconsistent in its’ rulings concerning votes if it permits Edith
Dickerson’s vote to be counted. This is not true. The court is
attempting to be consistent in all of its rulings. Legally
qualified voters should have their votes counted. Mistakes of
election officers should not disfranchise an otherwise qualified
voter. Voters who are not legally registered should not have
their votes counted. Edith Dickerson was a legally gualified

voter and her vote should count.

The motion of the Contestee to reconsider is denied.

Py

District Judge,
assigned.

LET THIS ORDER ISSUE.
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{& IN THE DISTRICT COURT OF COWLEY COUNTY, KANSAS

DANNY P. JONES,
Contestant,

vs. 94 C 201-W

JOE D. SHRIVER,
Contestee.

ORDER

Now on this 27th and 29th of December 1994, the District
Court of Cowley County, Kansas, tries this matter as an election
court. The parties appear in person and by their respective

counsel as recorded in the file.

After hearing the testimony of the witnesses for both the
contestant and the contestee, and after examining all questioned
ballots, and hearing the arguments and statements of the
attorneys, this election court determines that the number of
legal votes cast in the general election of November 8, 1994, for
the office of Kansas State Representative for the 79th District

is as follows:

Danny P. Jones 3031

Joe D. Shriver 3031

Previously, on December 21, 1994, the court appointed a
board of inspectors pursuant to K.S.A. 25-1447(a). Their

inspection and recount of the ballots in this contest yielded the

424
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same results as the previous recount upon which the certificate
of election was issued. The Kansas Secretary of State issued a

certificate of election to Joe D. Shriver.
INSPECTION AND RESOLUTION BALLOTS

The board of inspectors reserved ruling upon nine (9)
ballots that they wanted this court to inspect, along with four
(4) resolution ballots. At the trial of this matter, the court
admitted the nine inspection ballots as exhibits WI 1-9,
jnclusive. The court admitted the resolution ballots as exhibits

RB 1-4, inclusive.

It is the conclusion of this court that none of the nine
inspection ballots should be added to the vote totals for either
candidate. Three of the nine inspection ballots are votes for
Danny Jones cast from the 78th state Representative district.
Cowley County, Kansas, contains both the 78th and 79th districts.
Votes from the 78th district should not be added to votes cast in
the 79th district. The remaining six inspection ballots have the
ovals filled next to a blank line provided on the ballot for a
write in vote. No names are written in on any of the six
ballots. It is impossible to tell the intention of the voters

from such ballots and the court did not count them.

Of the four resolution ballots submitted to the court, the

FINAL ORDER
$4C201-W -2-
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court counted three and did not count one. The law that pertains
to questioned ballots is as follows:

K.S.A. 25-3002(b)(1) No ballot, or any

portion thereof, shall be invalidated by any

technical error unless it 1is impossible to

determine the voter’s intention.

Determination of the voter’s intention shall

rest in the discretion of the board

canvassing in the case of a canvass and in

the election court in the case of an election

contest.
one of the resolution ballots has the oval next to the name of
Danny Jones filled with a dark pencil mark. On that same ballot
there is also a very small pencil mark in the oval next to the

name of Joe Shriver. It appears that the intention of this voter

is to vote for Jones, and that should be added to the totals.

on another resolution ballot, the voter filled with a dark
pencil mark the oval next to the name of Joe Shriver. On that
sane ballot there is also a light pencil mark in the oval next to
the name of Danny Jones. It appears that the intention of this
voter is to vote for shriver and that should be added to the

totals.

on a third resolution ballot, the voter filled with a dark
pencil mark the oval next to the name of Danny Jones. Also on
the ballot the name "J. Mulheim" has been written in on every
line provided for write in votes in every election. The voter

did not mark the ovals next to the write in lines in any race,

FINAL ORDER
94C201-W -3~
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while in all races where a vote is cast on the ballot, the voter
filled the oval with a dark pencil mark next to a candidate, or
candidates name(s). It appears to this court that it is the
intention of the voter to vote for Danny Jones and that vote

should be added to the totals.

At the trial of this matter the contestant offered the
testimony of Jacqueline Mulheim, an older lady, stricken with
muscular dystrophy and a resident of a nursing home in ArXansas
city, Kansas. This court holds the opinion that such testimony
is inadmissible at an election contest. When determining a
voter’s intent, the same rules bind this election court and a
board of canvassers. Parole evidence should not be adnitted to
decide these issues. The election court should determine the
intent of the voter from the ballot itself. If the court cannot
decide the intent of the voter from the ballot then that vote is
invalid. To rule otherwise, would subject every election court
to any number of witnesses that would offer testimony concerning
their intent when they voted. This would lead to all sorts of
uncertainty and possible claims of influence. Elections are to
be decided by legal votes that are legally cast and not testimony

of witnesses taken weeks after the election.

In the final resolution ballot, the voter filled the oval
next to Danny Jones’ name with a dark pencil mark. That same

ballot has the oval next to the write in line for the 79th State

FINAL ORDER
94C201-W -4-
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Representative race partially filled in with a dark pencil mark
along with a large dark "x" penciled through the write in oval.

A specific statute deals with this situation.

K.S.A. 25-3002((b) states:

(2) The occurrences listed in this
subpart (2) shall not invalidate the whole
ballot but shall invalidate that portion, and
that portion only, in which the occurrence
appears. The votes on such portion of the
ballot shall not be counted for any candidate
listed or written in such portion, but the
remainder of the votes in other portions of
the ballot shall be counted. The occurrences
to which this subpart (2) shall apply are:

(B) Whenever a voting mark is placed in
the square at the left of a space where no
candidate is listed.

This statute is controlling in this instance. The voter placed a
voting mark in the oval at the left of a space where no candidate

is listed. This election court did not count this vote as a

legal vote.
VOTES CHALLENGED AND NOT COUNTED

There are three votes in this category. Donna Schalk f/k/a
Donna Lloyd, Ruby Schalk, and Edith Dickerson all cast votes in
this election for the 79th pDistrict State Representative. None

of their challenged votes were counted in any vote count made

FINAL ORDER
94C201-W -5-
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prior to this election court being convened. Such cases are

different and are listed separately.

Donna Schalk, f/k/a Donma Lloyd. Because of a divorce Donna
Lloyd, a qualified elector of the 79th State Representative
district, had her former name of Schalk restored. She registered
to vote under her former name of Lloyd. On election day she
voted and filled out an affidavit as reguired by law and the
election board sealed her ballot as a challenged vote. The Board
of Canvassers did not count her vote since the affidavit
concerning her name change was inadvertently not forwarded with
her challenged ballot. That affidavit has since been found and

is an exhibit in this trial.

The law permits her to vote and this court counted her vote.

K.S.A. 25-2316c(a) provides that:

"When a registered voter changes name by
marriage, divorce or legal proceeding, if
such voter is otherwise qualified to vote at
such voting place such voter shall be allowed
to vote at any election on the condition that
such voter first gives an affidavit to the
election judges stating the facts relevant to
such change of name and authorizes the county
election officer to change the voter’s
registration records to reflect such change.

"

Donna Schalk is a gualified elector able to vote at her

FINAL ORDER
94C201-W -6-
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polling place. sShe filled out the appropriate affidavit and
voted. The court counted her vote in the totals. (Her vote has
been counted by this election court in camera in order to

preserve the anonymity of her vote.)

Ruby Schalk. In this instance, Ruby Schalk’s voter
registration record revealed her address as 1420 S. C Street,
Arkansas City, Kansas. Unfortunately, Ruby Schalk had moved from
that residence into her new residence at 305 E. Windsor Road,
Arkansas City, Kansas, in September 1992. Those two addresses
are in different voting precincts and she moved prior to 30 days
next proceeding the election. Although she claims to be
registered at the new address no such registration can be found
or presented as evidence to this court. Ruby Schalk is not a
registered voter eligible to vote in this election and her vote
should not be counted in these totals. K.S.A. 25-2316c(b)
states "When a registered voter changes residence, such voter

must reregister in order to be eligible to vote . . . "

Edith Dickerson. In this case, Edith Dickerson, a qualified
elector of the 79th State Representative District moved her
residence within 30 days next proceeding this election. For

twenty yvears she resided at 810 N Third Street in Arkansas City.

As a result of a divorce on April 28, 1994, she was forced

to sell her home at 810 N. Third Street, Arkansas City, Kansas,

FINAL ORDER
34C201-W -7-
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and gave up possession of her house at five p.m. on October 14,
1994. The closing of the sale occurred on October 11, 1994. Ms.
Dickerson rented an apartment on October 1, 1994, at 1321 N.
Fourth Street, Arkansas City, Kansas, and finished moving her
belongings to that address on October 14. Edith Dickerson
emphatically and unequivocally stated that if the sale had fallen
through she would have returned to her home of twenty years on
Third Street. These two addresses are in different voting

precincts.

Although Ms. Dickerson testified that she considered both
addresses as her residence, legally, a persen can have but one
legal residence but can have many domiciles. Residency is a
matter of intent. " . . . one does not lose one’s residence by
mere physical presence elsewhere unless that presence is
accompanied by an intention to abandon the old residence and
adopt the new." PERRY v. PERRY, 5 Kan. AppP- 2d 636 (1981) .
wonce a residency is established, it is presumed to continue
until a new residency is established. . . - To effect a change of
residence, there must be a transfer of bodily presence to the new
location coupled with the intention to abide therein either

permanently or indefinitely." IN RE ESTATE OF PHILLIPS8, 4 Kan.

App. 2d 256 (1980)-

Edith Dickerson intended her residence to be her home of

FINAL ORDER
94C201-W -8-
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twenty years and only changed when forced to give up possession
of the dwelling. This means she legally moved her residence on
October 14, 1994, which is within thirty days of the election

held November 8, 1994.

The statutes contained in K.S.A. 25-3701, et seg. permit a

gualified voter who moves within thirty days of the election to

w _ . . vote in such election in such
precinct of his former residence to the same
extent and in the same manner as if he had
retained his residence in such precinct,
except as otherwise provided in this act."

This statute displays a legislative intent not to disfranchise a
voter who moves just prior to an election. The law in K.S.A.
25~3702 goes on to provide the form of an affidavit that a voter
must execute in order to vote in this fashion. This affidavit is
then used by the election officer to update the voter

registration lists.

In the case of Edith Dickerson, she appeared at her new
polling place and informed the election poard of her predicament.
She voted and the election board challenged the ballot. Edith
Dickerson filled out a change of address affidavit but it was the
type of affidavit used when a voter moves within the same
precinct, not to a new precinct. The court further notes that

both parties presented a large amount of testimony at the trial

FINAL ORDER
94C201~W -9~
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of this contest to the effect that it is the avowed policy of the
Cowley County election office not to turn away any elector from
the polls. Election board workers received explicit instructicens
to allow everyone to vote and to challenge those ballots of the
people whose names were not on that precinct’s lists. Later,
then, the board of canvassers would decide the fate of all

challenged ballots.

In following the peolicy of the election office, the election
board did not allow Edith Dickerson to follow the law and go to
her original polling place to vote. Edith Dickerson did as she
was instructed, voted at the new polling place and filled in the
affidavit she was given. Edith Dickerson is a legally qualified
elector that should have been permitted to vote at her original
polling place. Due to the policy of the Cowley County election
office she was not permitted to follow the law. Her vote was
counted by the court and included in the totals. (This has been
accomplished by an in camera inspection in order to preserve the

anonymity of her vote.)

As it has been stated by the Kansas Supreme Court, "They who
voted were legal electors. They claimed and sought to exercise
their right to vote. They voted at the place the officers
designated. They voted in the manner prescribed by law. Why
should the mistakes of any officers operate to disfranchise

them?" WILDMAN v. ANDERSON, 17 Kan. 344, 349, (1876).

FINAL ORDER
94C201-W -10-
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Similarly, why should the mistakes of the election officers in
allowing Edith Dickerson to vote in the wrong precinct

disfranchise an otherwise legally gqualified elector?
ILLEGAL VOTES CAST

In order to be a qualified elector a voter must register.
Their registration must list the address of their residence.
(See K.S.A. 25-2302 et seq. and 25-2305). An examination of
the voters, the registration rolls in the Cowley County election
office, and all other appropriate documents, revealed that

several voters illegally voted in this election.

Walter Eugene Simmons. Curtis Richards. Donita Richards.
Russel Wayne Keefe. All four of these voters have changed their
residences to new voting precincts without registering in the new
precinct. Furthermore, their change of residences occurred prior
to thirty days next preceding the November 1994 election. All
four voted for Shriver and the court deducted their votes from

the totals.

Xirk Branscom, Phillip Coplen, Mary J. Lanix, Gladys
Weigand, and Norman Weigand. A1l of these individuals have moved
their residences to another voting precinct prier to the election
and had not reregistered to vote. Their change of residences

occurred more than thirty days next preceding the election of

FINAL ORDER
94C201-W -11-
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November 8, 1994. All voted for Jones. Since they were not
qualified electors, this court did not count their votes and

deducted them from the totals.

Filomena Garcia. Ms. Garcia resided at 1424 S. C Street in
Arkansas City, Kansas. Because of her failure to vote in two
November electiocns (for the years 1988 and 1%90), her name Wwas
placed on the vinactive list" of voters by the Covley County
election office. This means the Cowley County election office
purged her name from the voter registration lists as provided by
the law K.S.A. 25-2316d. Nonetheless, she voted illegally,
without registering, in the general election held in November
1992. Furthermore, she voted in November 1994, also without
registering. Her vote was counted. She voted for Shriver. Ms.
Garcia was not a legally qualified elector since she was not
registered to vote. The court did not count her vote and

deducted it from the totals.

It is therefore by the court ordered, adjudged and decreed,

that:

1. The clerk of this court shall, upon receipt of this
order, file the same and transmit a copy of the same along with
all the files and records of these proceedings, along with all of
the evidence taken at this election court to the Speaker of the

House of Representatives of the state of Xansas.

FINAL ORDER
94C201~W -12-
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2. The clerk of this court shall forward a cobY of this

order to the Secretary of State of the State of Kansas.

3. In the interests of justice, the costs of this contest
are hereby waived and should therefore be paid by the State of
Kansas in a special appropfiation made therefore, pursuant to
K.S.A. 25-1452. It is the specific recommendation of this court
that the costs of this case include a reasonable sum for attorney
fees for both parties. There are many compleX questions of law,
including election law, evidence, and civil procedure that the
parties to this contest had to overcome in an extremely short

periocd of time, namely twenty days.

1LET THIS ORDER ISSUE.

Y. HILL
of the District Court,
assigned.

FPINAL ORDER
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VICTOR W, MILLER 410055
Attorney at Law

700 $SW Jackson, Ste. 404
Topcka, Kansas 66603
(913) 233-8950

Fax: (913) 233-2613

IN THE NINETEENTH JUDICIAL DISTRICT
DISTRICT COURT, COWLEY COUNTY, KANSAS

In the Matter of the Election of
Joe D. Shriver to the Position of
State Representative, 79th District

DANNY P. JONES,
Contestant,

Case No. 94-C201-W

v.

JOE D. SHRIVER,

Nt Vgt et Nttt gl Nt ot gl o st sV et

Contestee.

— D |
Pursuant to K.S.A. 25-1434 et_seq.

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF
MOTION FOR RECONSIDERATION

Comes now the Contestee and in support of his motion re-
questing reconsideration of the oral ruling of the Court Lo
count the ballotL of Edith J. Dickerson offers these additional
arguments and authority.

ADDITIONAL ARGUMENT AND AUTHORITY
The requirement that voters in Ms. Dickerson’s circumstance

return to their former precinct to vote is so strong, it is

4~37
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VICTOR W. MILLER

SUPPLEMENTAL MEMORANDUM IN SUPPORT
OF MOTION FOR RECONSIDERATION
CASE NO. 94-C201-W

BY FAX/PAGE 2

rooted in the Kansas Constitution, Contestee calls the Court’s

atlention to the provisions of the Article 5, §l of the Kansas

Constitution reading in pertinent part:

A person who is otherwise a qualified elector may vote
in the voting area of his or her former residence ei-

{her

in person or by absentee ballot notwithstanding

the fact such person may have become a nonresident of

such voting area during & period prescribed by law
next preceding the election at which he or she seeks
to vote, if his new residence is in another voting
arca in the State of Kansas.” (Emphasis added.)

Fuilure to comport to the requirements of the Constitution

can hardly be categorized as "technical error”.

The

Respectfully submitted,

[]
VICTOR W, MILLER #10065
700 SW Jackson, Suite 404
Topeka, Kansas 66603
{913) 233~-9950

ATTORNEY FOR CONTESTEE

CERTIFICATE OF SERVICE

undersigned hereby certifies that a copy of the above

and foregoing Supplemental Memorandum in Support of Motion for
Reconsideration was telefaxed on the 5th day of January, 1995,
to the feollowing:

The Honorable Stephen D. Hill Clerk of the District Court
Judge of the District Court Cowley County Courthouse
Miami County Courthouse Winfield, Kansas 67156
Paola, Kansas 66071 Telefax: (316) 221~-1097
Telefax: {(913) 294-2535

4-23
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VICTOR W. MILLER

SUPPLEMENTAL MEMORANDUM IN SUPPORT
OF MOTION FOR RECONSIDERATTION
CASE NO. 94-C201-W

BY FAX/PAGE 3

Douglas P. Witteman Eric K. Rucker
Patterson, Nelson, Attorney at Law

Nolla & Witteman, L.C. 110 N. Broadway
8100 E. 22nd St. North Herrington, KS 87448
Building 800, Suite 102 Telefax: (913) 258-3238

Wichita, KS 67226

Telefax: (316) 687-2672 .

ictor W. Miller
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VICTOR W, MILLER #10055
Attorney at Law

700 SW Jackson, Ste. 404
Topeka, Kansas 66603
{913) 233-9950

Fax: (913) 233-2613

IN THE NINETEENTH JUDICIAL DISTRICT
DISTRICT COURT, COWLEY COUNTY, KANSAS

In the Matter of the Election of
Joe D. Shriver to the Position of
State Representative, 79th District

DANNY P. JONES,
Contestant,

Case No. 94-C201-W

V.

JOE D. SHRIVER,

Contestee.

L’vvvvvwvvvvvvv

Pursuant t;_K.S.A. 25—1434”§L"E§Q.

MOTION FOR RECONSJIDERATION

Comes now the Contestee and moves the Court reconsider its
oral ruling with regard to the ballot of Edith J. Dickerson. In
considering his motion, the Contestee requests the Court regard

the ballot as though it hud not been opened or counted.

ARGUMENT AND AUTHORITY

The Contestee renews his claim that the language of K.S.A.

BY FAX
Page 1

.
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VICTOR W. MILLER

MOTION FOR RECONSIDERATION
CASE NO. 94-C201-W

BY FAX/PAGE 2

25-3701 and 25-3702 controls and that the language contained in

those statutes is mandatory.
Voters changing residence within thirty (30) days of an

election have but one location from which to cast a legal ballot
~~ their former precinct.

Contestee would call the Court's attention to the language
of Hooper v. McNesughton, 113 Kan. 405, (1923). There the court
drew the distinction between mandatory and directory provisions

of election statutes., As noted on page 407 of McNaughton:

The distinction between mandatory and directory provi-
sions _of &  _statute lies .. in _ conseguence _of
nonobservance. An.acl done in discobedience of a man-
datory provision is veid. While a directory provision
should be obeyed, an act done in disobedience of it
may still be valid. Even although the doing of an act
contrary to a directory provision be punishable
criminally, s8till the act itself may not be nugatory.
Deviations from instructions contajped in directory

provisions. _are usuglly termed irregularxities.
( Emphasis added.)

The Court in McNaughton went on to note that, "Generally a
voter may be held to strict compliance with rules laid down for
his own guidance." (Pg. 407, Emphasis sdded.) There the Court
found that & statute so innocuous uas requiring & pencil as the
writing instrument voided a ballot because of the use of the
word "shall” in the statule.

Courts have noted that where the terms of the statute are

absolute, explicit and peremptory, no discretion is given. Ka-

A
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ters v. Heaton, 4 N.E. 2d 41, 46, 364 I111l. 150 and Siedschlag v.
May, 2 N.E. 2d 836, 838, 363 Il1l. 538. Such is the case at bar.

The Contestee would also note the voter's ballot being

challenged here is due to her own actions, not the actions of
election officials. No one instructced the voter to vote in her
new precinct. She chose to do so. She chose not to reregister

which she could have done between October 14, 1994, upon having
changed residence, until the close of registration on October
24, 1994, Instead, she chose to vote in the new precinct as a
matter of convenience and because she had not set aside time to
vote in her former precinci. Please consider this excerpt from
the trial transcript:

TESTIMONY OF DOROTHY BOHRER UNDER DIRECT EXAMINATION

MR. RUCKER:

Q. Would you explain to the Court under what «cir-
cumstances you had contact with Miss Dickerson?

A. She came in, wanted to vole, her name was not in
the book so I challenged her ballot.

Q. Did she indicate why it is that she presented
herself to Presbyterian Manor?

A. Because she was at work and she wanted to go
ahead and continue working but she wanted to vote
while she was there and she wouldn’t heve had time to
have done it after work.

AR
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The Contestant argucs that because election officials al-
lowed the voter to cast a challenged ballot in her new precinct,
they somehow acquiesced in her improper action. The very es-
sence of a "challenged” ballot is to call it into gquestion, not
1.0 ranction its legality.

{ndeed, had the voter gone to her former precinct to vote
and filled out the prescribed affidavit, there would have been
no need to even challenge her ballot. Two such votes were cast
in this very election. (See Exhibits A and B attached.)

The Contestant argucs that Lambeth v. Levens, 237 Kan.614
(1985) controls. That case can be easily distinguished. In
Lambeth, the contestant sought to have the entire election Jde-
clared void on the basis of a ballot pnot challenged at the time
it was cast and already counted before the Court considered the
matier.

Finally, the Contestee would note that the Court’'s ruling
on Edith J. Dickerson’s ballot is inconsistent with its esrlier
rulings regarding the application of K.S.A. 26-2316c{(b). K.S.A.
25-2316c(b) deals with voters moving within a precinct. K.S.A.
25-3701 and K.S.A. 25-3702 deal with voters moving
out-of-precinct but within thirty (30) days of an election. The

requirements of the statutes are, however, equally compelling.
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The Contestee respectfully requests the Court reconsider

its oral ruling and asks that the ballot of Edith J.

not be counted as it was not

Dickerson

legally cast.

Respectfully submitted,

VICTOR W. MILLER #10055
700 SW Jackson, Suite 404
Topeke, Kansas 66603
(813) 233-9950

ATTORNEY FOR CONTESTEE

CERTIFICATE QF SERVICE

The undersigned hereby certifies that a copy of the above
and foregoing Motion for Reconsideration was telefaxed on the
3rd day of January, 1995, to the following:

The Honorable Stephen D. Hill
Judge of the District Court
Miami County Courthouse
Paola, Kansas 66071

Telefax: (913) 294-2535

Douglas P. Witteman
Patterson, Nelson,

Nolla & Witteman, L.C.
8100 E. 22nd St. Nerth
Building 800, Suite 102
Wichita, KS 67226
Telefax: (316) 687-2572

Clerk of the District Court
Cowley County Courthouse
Winfield, Kansas 67166
Telefax: (316) 221-1097

Eric K. Rucker

Attorney at Law

110 N. Broadway
Herrington, KS 67449
Telefax: (913) 258-3238

Victor W. Miller
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Case No.: 84-C201-Ww

Caption: In the Matter of the Election of
Joe D. Shriver to the Position of
State Representative, 79th District

FROM: Victor W, Miller
700 SW Jackson, Suite 404
Topcka, KS 86603

Kansas Supreme Court Registration Number: 10065
Telephone Number: (913) 233-9850
Fax Number: (913) 233-2613

Attorney for: Joe D. Shriver, Contestee

1. Please file the following transmitted document. NOTE:
Document length is limited to 10 pages. A cover sheet must
separate each document filed.

Recument Name Xig_;-.qg...zm.s

Mot.ion for Reconsideration

2. Docket Fee: $___N/A

I authorize the above feces to be charged to the following ac-

count:
VISA —__. MASTERCARD Account No.
Expiration Date:

PY O

Printed Name of Cardholder Signature of Cardholder
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Clerk of the District Court.

By




WITNESS REGISTER

VS

£

Cause of Action

No.

Plaintiff

Defendant

Appearance Docket

Page

STATE OF KANSAS, COWLEY COUNTY, SS:

1, the undersigned, being duly sworn that I am legally entitled to the number of days attendance and number of miles
travel as witness for the party in the case as set out below, for attendance in the District Court of Cowley County, Kansas
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PATTERSON, NELSON, NOLLA ERIC K. RUCKER

& WITTEMAN, L.C. Attorney at Law

8100 E. 22nd Street North 110 North Broadway
Building 800, Suite 102 Herington, Kansas 67449
Wichita, Kansas 67226 Telephone: (913) 258-3777
Telephone: (316) 687-2400 Fax: (913) 258-3238

Fax: (316) 687-2572

IN THE NINETEENTH JUDICIAL DISTRICT
DISTRICT COURT, COWLEY COUNTY, KANSAS

In the matter of the election of )
Joe D. Shriver to the position of )
State Representative, 79th District )
)
DANNY P. JONES, )
)
Contestant, )

) Case No. 94-C201-W
V. )
)
JOE D. SHRIVER, )
)
Contestee. )
)

Pursuant to K.S.A. 25-1434 et seq.

MEMORANDUM CONTEST HEARING BRIEF
COMES NOW the Contestant, Danny P. Jones, by and through his attorneys Douglas P.
Witteman and Eric K. Rucker, and offers this Memorandum Contest Hearing Brief in support
of his contest to the election of Joe D. Shriver to the Kansas House of Representatives for the
79th District.
STATEMENT OF FACTS
For the purposes of the instant Brief, the Contestant incorporates herein his Amended

Notice of Contest filed November 22, 1994, as a factual summary. In further support of




specific issues to be determined at the Contest Hearing and specifically addressed herein, the
following additional facts are summarized for the Court.

On Thursday, December 22, 1994, pursuant to Contestant’s Motion for Inspection of
Ballots, an inspection board was convened to recanvass the election and to identify any ballots
to which the inspectors could not agree as to which candidate the ballot should be counted for.
There were only thirteen (13) ballots which could not be agreed upon by the inspectors. Nine
(9) of the ballots came from the "write-in" ballots. these nine (9) ballots have never been
counted in any previous canvass of the election and specifically not in the final certified canvass.

Four (4) of the ballots came from the "resolution" ballots which have been counted in all
previous canvasses of the election and which were counted in the final certified canvass. Based
on the ballots themselves, the resolution of these votes should take little of the Court’s time.

On the day of the election, November 8, 1994, there were numerous ballots challenged
at the individual precinct polling places, as provided for by Kansas law. Subsequently, election
office workers reviewed the challenged ballots, performed a cursory investigation of the
challenged ballots and made determinations regarding which challenged ballots should be counted
and which should not. After these determinations were made, the Cowley County Board of
Canvassers met on Thursday, November 11, 1994, and accepted the determinations made by the
Cowley County Clerk’s office regarding the challenged ballots. There is no evidence the
Cowley County Board of Canvasser’s made any determinations independent of those made by

the Clerk’s office. The challenged ballots were then either opened and counted or were not

opened and not counted.




Based on an investigation of the relevant facts, Contestant believes that several of the
challenged ballots which were counted were illegal, as the voters were not properly registered
to vote in the election. These illegal votes must be determined and subtracted from the
appropriate candidate’s vote total. Furthermore, Contestant’s investigation indicates that several
legal votes which were cast and challenged were improperly not counted in the election. These
votes must be determined, opened and added to the appropriate candidate’s vote total.

ARGUMENT AND AUTHORITY
I. Ballots Questioned by the Inspection Board

As indicated above, there are thirteen (13) ballots which were set aside by the Inspection
Board. Based on information currently available, it is the Contestant’s contention that the four
(4) ballots previously counted in the certified canvass of the election should be counted, whether
a Shriver vote or a Jones vote. Likewise, based on information currently available, it is the
Contestant’s contention that the nine (9) ballots not counted previously in the certified canvass,
should not now be counted, whether a Shriver vote or a Jones vote.

To determine the validity of the thirteen (13) questioned ballots, K.S.A. 25-3002 must
be considered, which in pertinent part reads as follows:

Rules for canvassers; validity of ballots or parts thereof. (a) The rules
prescribed in this section shall apply to:

(4) All election contests.

(b)(1) No ballot, or any portion thereof, shall be invalidated by any technical error
unless it is impossible to determine the voter’s intention. Determination of the
voter’s intention shall rest in the discretion of the board canvassing in the case of
a canvass and in the election court in the case of an election contest.
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K.S.A. 25-3002 (1993). The issue before the court regarding the ballots questioned by the
inspection board is simply a matter of determining the voter’s intention.

Prior to 1992 the language of K.S.A. 25-3002 tended to invalidate votes when a voter
inadvertently erred when marking a ballot. In response to the injustice created by such an
interpretation of K.S.A. 25-3002, the Kansas legislature amended the statute in order to make
the intent and spirit of the law clear. Prior to amendment K.S.A. 25-3002 contained the
following provisions:

(2) Any ballot upon which an identifying mark has been made shall be wholly

void and no vote thereon shall be counted. Determination of whether a mark is

an identifying mark shall rest in the discretion of the board canvassing in the case

of a canvass and in the election court in the case of an election contest. The

secretary of state may adopt rules and regulations describing certain types of marks

upon ballots which may be considered identifying marks, but such rules shall not

be considered as either all inclusive or as conclusive.

(3) Any ballot which has been defaced, mutilated or torn shall be wholly void and
and no vote thereon shall be counted.

K.S.A. 25-3002 (Supp. 1991)(the 1992 Session Laws, Chap. 291 is attached hereto as
Attachment A). The legislature clearly intended to insure that a vote would not be voided on
the basis of some inadvertent or extraneous marking on a ballot. Therefore, the Court’s task
is simply to determine the intent of the voter and count the ballot accordingly.

One of the "resolution” ballots questioned by the inspection board contained a mark on
the ballot in the oval where a write-in vote would be marked. There was no name in the write-
in blank and the voter made a heavy "X" through this obviously inadvertent mark. The voter
then appropriately darkened the oval (as was done in all other races marked on the ballot) next

to the name of Danny Jones. The voter’s intent is clear; he accidently marked the write-in box,

g
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then crossed the mark out to indicate his error and then marked the candidate of his choice,
Danny Jones. In accordance with the voter’s clear intent, this vote should count for Jones.
On another "resolution” ballot, the voter appropriately darkened the oval next to the name

of Danny Jones. A minute mark was made in the oval next to the name of Joe Shriver. A

simple review of the ballot will indicate the voter’s clear intention to cast his vote for Jones.

Likewise, on a similar "resolution" ballot the voter made a small mark in the oval next to the
name of Danny Jones, however, the voter then darkened the oval next to the name of Joe
Shriver. Based on the analysis applied to the previous ballot, it would appear the voter’s
intention was to vote for Joe Shriver and the vote should be counted for Shriver.

The final "resolution” ballot at issue involves a ballot that contains the signature of "J.
Mulheim" in each of the spaces provided for a write-in vote. This elector, however, voted each
of the respective races contained thereon and no oval was darkened near this signature. This
ballot was cast for Danny Jones. Based on his investigation, the Contestant knows the ballot to
have been voted by Jacqueline Mulheim, an older resident of an Arkansas City nursing home.
During an interview, Ms. Mulheim indicated she intended to vote for Danny Jones and that she
only signed her name as she did because she thought that is what she was supposed to do. The
intent of this voter is clear; Ms. Mulheim cast her vote for Danny Jones. The technical
irregularity should not disenfranchise this voter’s voice.

Of the nine (9) questioned ballots from the write-in group, three (3) are 78th legislative
district ballots which contained the name of Danny Jones as a write-in. The other six ballots
simply did not vote the instant race and instead darkened the oval next to the blank line provided

for a write-in. The Contestant has no facts to indicate that the initial three (3) ballots are

4Bk



anything but irrelevant 78th district ballots. Contestant will therefore not argue that the Jones
votes contained thereon should be counted in the 79th district race. Likewise, there are
absolutely no facts to indicate that the six (6) undervoted ballots should be counted for either
candidate. The court should therefore eliminate these nine (9) ballots from further consideration.
II. Legal Votes Which Were Cast But Not Counted

Based on Contestant’s investigation, there appear to be legal votes that were cast and
challenged at individual polling places which erroneously have not been counted in the instant
election. These ballots were cast by Donna Schalk, Ruby Schalk and Edith Dickerson.

A. Donna Schalk

Donna Schalk cast here ballot in precinct 2B where she was a registered voter under the
name of Donna Lloyd. Because her name had changed, Ms. Schalk’s vote was challenged and
on the challenged ballot envelope it was noted that Ms. Schalk had changed her name in 1992
as a result of a divorce. Ms. Schalk filled out the appropriate change of name registration form
and cast her ballot. This perfectly legal vote has yet to be counted.

The statute relevant to determining the validity of Ms. Schalk’s ballot is K.S.A. 25-
2316c(a). In relevant part this statute reads as follows:

When a registered voter changes name by marriage, divorce or legal proceeding,

if such voter is otherwise qualified to vote at such voting place such voter shall be

allowed to vote at any election on the condition that such voter first gives an

affidavit to the election judges stating the facts relevant to such change of name

and authorizes the county election officer to change the voter’s registration records

to reflect such change. The county election officer shall send, by nonforwardable

first-class mail, a new certificate of registration to any voter giving such affidavit.

K.S.A. 25-2316c(a)(1993). Ms. Schalk changed her name pursuant to a divorce, was otherwise

qualified to vote and filled out the appropriate affidavit. Although everything necessary to open

( §7
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and count her challenged ballot was, and is, in place, the ballot was overlooked and not counted.
This is a legal vote that must be counted and the vote added to the appropriate candidate’s vote
total.

2. Ruby Schalk

Ruby Schalk cast her ballot in precinct 1D. Because the poll worker did not find Ms.
Schalk’s name in the poll book, Ms. Schalk voted a challenged ballot. Ms. Schalk’s present
address, as indicated on the challenged ballot envelope, is 305 E. Windsor Rd., Apt. 410,
Arkansas City, Kansas. Ms. Schalk indicates she moved approximately three (3) years ago and
subsequent to her move, she reregistered to vote. The registration card which was filed
subsequent to her move, inadvertently lists her previous address. Ms. Schalk’s testimony will
indicate her vivid recollection of reregistering after she moved and that she filed this registration
because of the fact she had moved. The listing of her previous address is an indication of an
inadvertent error made by either Ms. Schalk or the registration worker who assisted her in
completing her registration card.

Based on Ms. Schalk’s circumstances it is apparent that Ms. Schalk registered while she
resided at her current address and that she has not moved from that address since the time of
her registration. The fact her registration card inadvertently reflects an address where she
resided prior to registering to vote should be viewed as a technical irregularity and should not
be permitted to disenfranchise this qualified elector. The Kansas Supreme Court has noted that
substantial compliance with the law regulating elections is sufficient and that a minor

irregularity should not invalidate the vote of an otherwise qualified elector. See Lambeth v.




Levens, 237 Kan. 614, 617, 702 P.2d 320 (1985). Ms. Schalk’s vote should be counted and
the vote added to the appropriate candidate’s vote total.

3. Edith Dickerson

Edith Dickerson cast her ballot at precinct 4D, at the polling place located at her place
of employment. Ms. Dickerson indicated to the poll worker that she had recently moved and
asked whether she should vote there or go back to her old polling place to vote. The poll
worker indicated that Ms. Dickerson should vote at here present precinct and offered her a
challenged ballot envelope and an in-precinct move registration card, pursuant to K.S.A. 25-
2316¢(b).

Ms. Dickerson previously had moved from her residence in located in precinct 4C. She
commenced her move on October 3, 1994, and actually vacated this residence and completed
her move on October 14, 1994, the date when the new owners of the home were to take
possession.

Kansas law permits a registered voter to vote without reregistering, if that voter moves
within 30 days of the election. K.S.A. 25-3701 states;

For the purposes of this act, a "former precinct resident” shall mean a person who

is otherwise qualified elector of the state of Kansas, who has removed from the

precinct of his former residence in this state and established residence in another

precinct in this state during the thirty (30) days next preceding any election held

in the precinct of his former residence. Such person may vote in such election in

such precinct of his former residence to the same extent and in the same manner
as if he had retained his residence in such precinct, except as otherwise provided

in this act.
K.S.A. 25-3701 (1993). Ms. Dickerson completed her move and obtained her new residence

within 30 days of the date of the instant election. Although, at the errant instruction of a poll

worker, she voted in the precinct of her new residence, Ms. Dickerson was a qualified elector




and should not be disenfranchised because she voted at the wrong polling place. The records
of this election are replete with references to qualified electors who cast there ballots at the
wrong precincts, but which were nevertheless counted in this election. A technical irregularity
should not disenfranchise this voter. Ms. Dickerson was within the contemplation of the
aforementioned statute, therefore her vote should be counted and the vote added to the
appropriate candidate’s vote total.

III. Tllegal Votes That Were Cast And Improperly Counted.

Based on Contestant’s investigation, there appear to be illegal votes that were cast and
challenged at individual polling places and which were erroneously counted in the instant
election. These apparent illegal ballots were cast by Filomena Garcia, Russell Wayne Keefe,
Hal Bumgarner, Moddie G. Graham, Curtis Richards and Donita Richards.

1. Filomena Garcia

Filomena Garcia cast her ballot at the polling place designated for precinct 2C. Because
Ms. Garcia was not in the 2C poll book, she voted a challenged ballot. Her ballot was later
deemed properly cast by the election office and was accepted by the Cowley County Board of
Canvassers as such. The ballot was opened and the vote counted. The vote, however, was
clearly illegal because Ms. Garcia was not a properly registered voter qualified to vote in the
election. Kansas election law indicates that "[v]oting or attempting to vote at any election when
not a lawfully registered voter" is illegal. K.S.A. 25-2416(a)(1993).

The election office records indicate that Ms. Garcia’s registration was voided and purged
because she failed to vote in two (2) consecutive state general elections. This determination 1is

consistent with the provisions of K.S.A. 25-2316d, which indicates that when a voter that fails




to vote in two state general elections "the voter registration is hereby declared to be void." Ms.
Garcia’s voter registration card is marked "NN" which is the election office’s notation that a
voter failed to vote in two general elections. The poll books indicate that Ms. Garcia did not
vote in either the 1988 or 1990 election.

In Lambeth v. Levens, 237 Kan. 614, 618, 702 P.2d 320 (1985)(attached hereto as
Attachment B), the Kansas Supreme Court determined that a district court hearing an election
contest is authorized to determine the legality of votes that have been cast and counted. "When
it has been established that a voter was not qualified to vote, any person having requisite
knowledge may testify for whom such voter cast his ballot or the unqualified voter may be
compelled to disclose for whom he voted." Lambeth at 619 (citing Campbell v. Ramsey, 150
Kan. 368, 92 P.2d 819 (1939)). The court noted that "[w]hile a legal voter cannot be compelled
to disclose for which candidate he voted, the law does not protect those who violate the election
laws." Lambeth at 619. Ms. Garcia’s vote was clearly illegal and it must be determined for
whom she cast her vote and that vote must then be subtracted from the appropriate candidate’s
vote total.

2. Russell Wayne Keefe

On December 12, 1992, Mr. Keefe registered to vote and listed his residence as 610 N.
8th, Arkansas City, Kansas which is located in precinct 4A. Approximately 1 1/2 years ago Mr.
Keefe moved to 911 N. C St., Arkansas City, Kansas which is located in precinct 1B. Despite
the move from one precinct to another, Mr. Keefe failed to reregister to vote as required by the
clear language of K.S.A. 25-2316¢c(b), which states that "[w]hen a registered voter changes

residence, such voter must reregister in order to be eligible to vote. . . ." Mr. Keefe was not
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a properly registered elector and his vote was therefore illegal. It must be determined for whom
Mr. Keefe cast his vote and the vote must be subtracted from the appropriate candidate’s vote
total.

3. Hal Bumgarner

Mr. Bumgarner registered to vote on October 19, 1992, and gave his address as Route
2, Box 1068, Arkansas City, Kansas which is located in the West Cresswell precinct. Mr.
Bumgarner voted at the East Cresswell precinct polling place and indicated on the challenged
ballot envelope that his residence had changed to Route 2, Box 532-16. It would appears that
Mr. Bumgarner moved since registering to vote and was therefore not a properly qualified
elector eligible to vote in the election. Mr. Bumgarner did not comply with the aforementioned
provisions of K.S.A. 25-2316¢(b) and it must be determined for whom Mr. Bumgarner cast his
vote and the vote must be subtracted from the appropriate candidate’s vote total.

4. Moddie G. Graham

Ms. Graham registered to vote on August 27, 1992, and listed her residence as 614 N.
5th, Arkansas City, Kansas which is located in precinct 4A. In this election Ms. Graham cast
a challenged ballot at the polling place for precinct 3A. On her challenged ballot envelope, Ms.
Graham gave her residence as 307 S. 1st, Arkansas City, Kansas which is located in precinct
3A. Ms. Graham moved subsequent to the time of her registration and was therefore an
unqualified elector whose vote was illegally cast. It must be determined for whom Ms. Graham

cast her vote and the vote must be subtracted from the appropriate candidate’s vote total.

11
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S. Curtis & Donita Richards

Mr. and Mrs. Richards registered to vote on October 19, 1992, when they lived at 1207
N. D Street, Arkansas City, Kansas, which is located in precinct 1C. Both of the Richards
voted a challenged ballot at the 1B precinct. Noted on their challenged ballot envelopes is their
current address of 315 E. Pine, Arkansas City, Kansas which is located in precinct 1B. The
Richards moved to the new address in June, 1994 and failed to reregister as required by K.S.A.
25-2316c(b). Neither of these voters were properly registered to vote and their illegal votes
must be determined and subtracted from the appropriate candidate’s vote totals.

CONCLUSION

Based on the canvass accomplished by the statutory inspection board it would appear that
their is no significant change in the vote count which was previously canvassed and certified.
In regard to the ballots which have been questioned by the inspection board, the voters’ intention
thereon is clear; those ballots which previously have been counted should remain counted and
those ballots which previously have not been counted, should remain uncounted. The evidence
indicates that illegal votes have been cast and counted in this election. These votes must be
determined and the votes deducted from the appropriate candidate’s vote total. Similarly, legal
votes have been cast and not counted in this election and these votes must be determined,
counted and added to the appropriate candidate’s vote totals.

WHEREFORE, the Contestant, Danny P. Jones, respectfully requests the Court
determine the number of legally cast votes each of the candidates to the Election received,

pursuant to K.S.A. 25-1451; the Court take and preserve further evidence upon the additional
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points specified in the Amended Notice of Contest, pursuant to K.S.A. 25-1451; and for any
other and further relief the Court deems equitable, just and proper.
Respectfully submitted,

PATTERSON, NELSON, NOLLA & WITTEMAN, L.C.

Dou . Wittehan, S.Ct. No. 15023
Attorneys ¥Qr the Contestant
Danny P. Jones

ERIC K. RUCKER

By
Eric K. Rucker, S. Ct. No. 11109
Attorney for the Contestant
Danny P. Jones
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the above and foregoing
MEMORANDUM CONTEST HEARING BRIEF was served on this 27th day of December,
1994 by hand delivering the same to the following:

Ms. Wah-Leeta Rogers

Clerk of the Cowley County Court
Cowley County Courthouse
Winfield , Kansas 67156

Victor W. Miller

Attorney at Law

700 SW Jackson, Suite 404
Topeka, Kansas 66603

The Honorable Stephen D. Hill
Judge of the District Court
P.O. Box 187

Paola, Kansas 66071

C il

gla P. Witleman
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ballet: and the offieial general ballot for, county and township
offices shall may be printed upon another one ballot. All offic:
general ballots shall be printed in black ink on paper through whi.
the printing or writing cannot be read. Such ballots shall be printeu
on white paper or paper colored as authorized by rules and regu-
lations adopted by the secretary of state.

On the back or outside of each official general ballot, so as to
appear when folded, shall be printed the words “official general
ballot,” followed by the words “national and, state effiees— er =,
county and township offices,” followed by the voting place for which
the ballot is prepared and the date of the election. No person’s name
shall appear on the back or outside of a ballot. All nominations made
and certified as provided by law, and none other, shall be printed
on eithes the official general ballot. The names of candidates for
every office to be voted for at the general election shall be arranged

under the office to which each has been nominated.

Sec. 2. K.S.A. 25-605 is hereby amended to read as follows: 25-
605. When a constitutional amendment is to be submitted to the
voters of the state, a separate ballot shall may be provided by the
county election officers: or the proposition may be combined with
the official general ballot provided for in K.S.A. 25-601 and amend-
ments thereto. If such propositions are printed on a separate ballot,
such ballot shall comply with the requircments for ballots for election
of officers insofar as such requirements are applicable. The secretary
of state shall prescribe the ballot format but a ballot shall include
the information required by this section and be substantially in the
form ‘specified in this section. The constitutional amendment as a
whole followed by the prescribed statement of intent or purpose of
the proposition with explanation of the effect of voting for or against
it shall be printed on the ballot. Each proposition to amend the
constitution shall be preceded by the words, “Shall the following be
adopted?” If there is more than one constitutional amendment to
be voted upon, the different amendments shall be separately num
bered and printed, and be separated by a broad solid line Vsth inch

wide or by double lines approximately Vsth inch apart.

Opposite and after cach amendment, submitted shall be printed
two squares, one above the other. To the left right of the upper
one of the squares shall be printed the word “Yes,” and to the
right of the lower one of the squares shall be printed the word
“No.” Across the entire width of the ballot, at the top preceding
such proposition or propositions. shall be printed the following in-
structions: “To vote in favor of any question submitted upon this
ballot, make a cross or check mark in the square to the sisght left
of the word "Yes': to vote against it make a cross or check mark in
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the square to the sight left of the word ‘No’.” On the back of each
ballot shall be printed, “in addition to other required matters,
the words “questions submitted.” If such propositions are printed
on a separate ballot, county election officers may cause to be
printed on the outside of question submitted such ballots “Ballot
No. " with the blank filled with a number to aid in
distinguishing such ballots when more than one question submitted
ballot is voted upon at a voting place.

Sec. 3. K.S.A. 25-615 is hereby amended to read as follows: 25-
615. The surnames of the candidates of each political party for the
offices of president and vice-president, with the political designation
thereof placedb:t the right of the surnames, shall be in one line.

shall & square placed at the right of sueh pelitical
designation in which each voter may designate by a eross or
eheekmafksﬂehvete#seheieefefpresiéenﬁeleleemﬂle
secretary of state shall prescribe the ballot format but the foregoing
shall be substantially as shown in the sample form of the official
general ballot in K.S.A. 25-616 and amendments thereto.

Sec. 4. K.S.A. 1991 Supp. 25-616 is hereby amended to read as
follows: 25-616. The secretary of state shall prescribe the ballot
format but the national offices part of the official general ballot for
national and state offices shall be substantially in the form shown
in this section and the state offices part of such ballot shall be

substantially in the form shown in K.S.A. 25-617, and amendments
thereto.

STATE OF KANSAS
OFFICIAL GENERAL BALLOT
National and State Offices

County of
November o 19_____

NATIONAL OFFICES

To vote for presidential electors for candidates for president and vice-president
mike a cross or check mark in the square at the right left of the names of the
candidates. To vote for presidential clectors to be selected hy candidates for president
and vice-president whose names are not printed on the ballot, write the persons’
names in the appropriate blank spaces and inake a cross or check mark in the square
at the right left of the names of the candidates.

O FOR PRESIDUENTIAL ELECTORS FOR PRESIDENT AND VICE-PRESIDENT
JONESTERN AND DOE ... ... Republican
{J FOR PRESIDENTIAL ELECTORS FOR PRESIDENT AND VICE-PRESIDENT

ROENHEAD AND RICHARDBY ....................... ... . Demoerat (3
[0 FOR PRESIDENTIAL ELECTORS FOR PRESIDENT AND VICE-PRESIDENT
JANEBRAND AND JOUNBERG ....................... . Independent 8

Nominations

(Ch. 291 1992 Session Laws of Kansas 1869

(] FOR PRESIDENTIAL ELECTORS FOR PRESIDENT .

TTTTTTTTTTITTTY

AND VICE-PRESIDENT and

of the person's name. To vote for a person whose

To vote for a person make a cross or check mark in the square at the righti.,.

name is not printed on the ballot,

write the person’s name in the blank space and make a cross or check mark in the

square to the right left.

FOR UNITED STATES SENATOR Vot for One
Vote for One
'0[5 [gAN BOBING, Brussell Rere\:‘t;l)icc:an‘g
(J ROBERTA SMITH, Salina 2
0
FOR UNITED STATES REPRESENTATIVE
DISTRICT Voto for One
Vote for One Democrat £ -

(] ELMER O'BRIEN, Wichita _
] WM. T. MILLER, Maple City

Republican 5 7
8

O

When any office is not to be elected, it shall

be omitted from the ballot.

i ' d to read as

. 5. K.S.A. 1991 Supp. 25-617 is hereby amen(.ie
follS:\ffs: 95.617. The secretary of state shall prescribe the ballot
format but the state offices part of the official general ballot f(l)’r
national and state offices shall follow the national offices part sub-

stantially as is shown in this section.

STATE OFFIC

ES

To vote for the pair of candidates, make a cross or check mark in the square at

the right left of the names of the candidates fo

r governor and lieutenant governor.

. . v ed
To vote for persons for governor and lieutenant governor whose names are not print

i i
on the ballot, write the names of such' persons
or check mark in the square to the right left.

n the blank spaces and make a cross

FOR GOVERNOR AND LIEUTENANT
GOVERNOR
Yote for One Pair
(] Sam Jones, Wichita ...................
and Bob Smith, Arkansas City srrzzerss
O Carol Johnson, Mahaska ...............
and Roger erghl. Penalosa TTTITTITITIT

Vo&efm@ncmh

TTTTITTIOLITEILILY

sryTTeTTOTITITINTIITTY Demeoerat B

and

To vote for a person, make a cross or check
of the person’s name. To vote for a person w
write the person’s name in the blank space an

square to the right left.

mark in the square at the sight left

hose name is not printed on the ballot,

d make a cross or check mark in the
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FOR SECRETARY OF STATE

Vote for One for One
[0 ELIZABETH JUANITA MOORE, Z i
O RUSSEL ADAM, Topeka foomer Rf)pubhm g
(J JOAN SAYLOR, Goodland Proelzlrirl‘)(')tc'mt g
{0 CHARLES (CHUCK) BROWNING, Kansas City lndepen:i::: E
0 Nomination
8
FOR ATTORNEY GENERAL Yote
Vote for One for Gne
]
= 8
0 g
{and contir;uingdir; like manner for any other officers
elect t
FOR STATE SENATOR ed from the state as a whole)
DISTRICT Yote
Vote for One for Gne
0
o =)
& g
FOR STATE REPRESENTATIVE
DISTRICT
Vote for One Yoto for One
O
o 8
0 g
FOR DISTRICT JUDGE
DISTRICT Vote
Vote for One for Gne
0
0 8
0 g
FOR DISTRICT MAGISTRATE JUDGE
DISTRICT Yote
Vote for One for One
g 8
: :
FOR DISTRICT ATTORNEY
JUDICIAL DISTRICT Mote
Vote for One for Gne
O
0 g
0 =)

[Ch. 291 1992 Session Laws of Kansas 1871
FOR STATE BOARD OF EDUCATION MEMBER
DISTRICT Mote for
Vote for One
0 o]
O 8
O B8

When any office is not to be elected, it shall be omitted from the ballot.

When a voting machine does not provide sufficient space to accommodate the full
names of the candidates for governor and lieutenant governor, only the surname of
such candidates shall be required to be printed on the ballot label unless sumames
of one or more of the candidates are the same.

Sec. 6. K.S.A. 25-618 is hereby amended to read as follows: 25.
618. The official general ballot for county and township offices shall
may be separate from the official general ballot for national and state
offices and or may be combined with the official general ballot
provided for in K.S.A. 25-601 and amendments thereto. The sec-
retary of state shall prescribe the ballot format but the ballot shall
be substantially in the form shown in this section and K.S.A. 25-

611, as amended and amendments thereto.

STATE OF KANSAS

OFFICIAL GENERAL BALLOT

County and Township Offices
County of — ., City (or Township) of
November | 1
To vote for a person, make a cross or check mark in the square at the right left
of the person’s name. To vote for a person whose name is not printed on the ballot,
write the person’s name in the blank space and make a cross or check mark in the

square to the right left.
FOR COUNTY COMMISSIONER

DISTRICT Vote for One
Vote for One

£

L
a B
FOR COUNTY CLERK Vote for One
Vote for One =

0
0 =]
0 =
FOR COUNTY TREASURER VYote for One
Vote for One g

O
| H
0 =]
And continuing in like manner for all county and township offices to be clected.

—_
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Sec. 7. K.S.A. 25-620 is hereby amended to read as follows: 25.
620. Except for propositions to amend the constitution, when a
proposition or question is to be submitted to the voters of the state
or any part thereof, a separate ballot shall be provided by the county
clection officers: except that when such proposition or question is
to be submitted at an election conducted at the time of the holding
of an election of officers such proposition may be printed on the
ballot for the election of such officers. The secretary of state shall
prescribe the ballot format but the ballot shall substantially comply
with the requirements for ballots for election of officers insofar as
such requirements are applicable and the provisions of this section.
On the ballot there shall be printed the proposition or question to
be voted on. Each proposition or question shall be preceded by the
words, “Shall the following be adopted?” If there is more than one
proposition or question to be voted on, the different propositions or
questions shall be separately numbered and printed, and be sepa-
rated by a broad solid line Ysth inch wide or by double lines ap-
proximately !/sth inch apart.

Opposite and after each proposition and question shall be printed
two squares, one above the other. To the left right of the upper
one of the squares shall be printed the word “Yes,” and to the left
right of the lower one of the squares shall be printed the word
“No.” Across the entire width of the ballot, at the top, shall be
printed the following instructions: “To vote in favor of any question
submitted upon this ballot, make a cross or check mark in the square
to the right left of the word ‘Yes’; to vote against it, make a cross
or check mark in the square to the right left of the word 'No'".” On
the back of each such ballot shall be printed, in addition to other
required matters. the words “questions submitted.” County election
officers shall cause to be printed on the outside of question submitted
ballots “Ballot No. " with the blank filled with «
number to aid in distinguishing such ballots when more than one
question submitted ballot is voted upon at a voting place.

Sec. 8. K.S.A. 25-621 is hereby amended to read as follows: 25-
621. (a) The secretary of state shall prescribe the ballot format but
whenever the proposition of the method of selection of judge of the
district court is submitted to the voters, the form of the ballot shall
substantially be as provided in K.S.A. 20-2901 and amendments
thercto and may be combined with the official general ballot provided
Jor in K.S.A. 25-601 and amendments thereto.

(b) This section shall be part of and supplemental to chapter 25
of the Kansas Statutes Annotated.

[Ch. 291 1992 Session Laws of Kansas 1873

i ded to rec’
. 9. K.S.A. 1991 Supp. 25-3002 is herel?y amended
as Sf((:)?lo?vs: 95.3002. (a) The rules prescribed in this section Sl?,
apply to: . 4
The original canvass by election boards.
g)) lnfermgediate and final canvasses by county boards of
Car();)ass;:rs\.al canvass by the state board of canvassers.
4) All election contests. . '
25; All other officers canvassing or having a part in the canvass
of any election.
for canvassers: o
?l); 1}313112112:, Cor any portion thereof, shall be .mvahdated b)" any
technical error unless it is impossible to determine the .votf}:]r sdlp-
tention. Determination of the voter's intention shall rest mdt e Ls-
cretion of the board canvassing inl thg case (;f at canvass and in the
tion court in the case of an e ection contest.
eli%)‘onAnybeHetapenwhiehaﬂ{denhﬁymgmkhasbeg:
madesheﬂbewheﬂy:?dendmvetet:e:‘enshan .
counted: Determination of whether a mark dent
rmark shell rest in the diseretion eﬂhebeafé.eaﬁwwﬂng&:f&he
case of a eanvass and in the eleetion eourt in the ease &:3
election contest: The seeretary of state mey adept rules
. o ' ° riles
shall not be eonsidered as either all inelusive or as dusive:
Any balet whieh has been defaced; mutilated
i e e i 3 ot
(4) (2) The occurrences listed in this subpart (4 ( ) s ad tr}: t
invalidate the whole ballot but shall invalidate thglt"hporn(:::; zg:] suca\h
ion i i appears. The vo :
portion only, in which the occurrence pe: > votes on such
i ballot shall not be counted for any '
g?r\;l'(r)ir:teoxf ::ese;l (?vuch portion, but the remainder of the votes :n
other portions of the ballot shall ble counted. The occurrences to
i is subpart 2) shall apply are: '
Wh(l;;] t\};shesr‘\le\?:rr a%())tgng mark shall be made in the square at the
right left of the name of more than one candidate for the;gmf
office, except when the ballot instructs that more than one candidate
i ted. ‘ _
® (tg)be\’\",l(\)efnever a voting mark is placled :;1 the square at the right
here no candidate is listed.
lef(tc)of za\ im(t:::: vf:)te for those candidates for t(ljue oﬂl‘lces :)}fegogg;n(:);
icutenant governor shall not be cm'mte unless
z:gdil(‘li‘t]e:nﬁ:vegﬁled an affidavit of candidacy pursuant to K.S.A.
25-305 and amendments thereto, and:

A}
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(1) Both candidates’ names are written on the ballot; or

(2) only the name of the candidate for governor is written on
the ballot.

() A write-in vote for those candidates for the offices of pres-
ident and vice-president shall not be counted unless the pair of
candidates have filed an affidacit of candidacy pursuant 10 K.S. 5.
25-305 and amendments thereto. and:

(1) Both candidates’ names are written on the ballot: or

(2) only the name of the candidate for president is written on
the ballot.

Sec. 10. K.S.A. 25-2902 is hereby amended to read as follows:
25-2902. (a) 1t shall be unlawful to make any mark upon a ballot
except a cross or check mark in a voting square opposite the name
of a_person for whom the voter desires to vote. It shall be unlawful
to deface or tear a ballot or to erase any printed figure or letter
thereon. It shall be unlawful for any person other than the voter to
crase any mark or name written on a ballot by a voter.

(b) If a voter tears, defaces or wrongfully marks a ballot, the
voter shall return it to the election board and receive a new ballot
or set of ballots. The voter may successively obtain additional ballots
or sets of ballots (but not more than one ballot or set of ballots at
a time), but no voter shall be provided more than three sets in all.

(c) In all elections in which printed paper ballots are utilized.
there shall be printed on the ballot and posted in cach polling place
a notice containing the following information and in substantially
the following form:

Notice

If you tear, deface or make a mistake and wrongfully mark any ballot, you muse

return it to the election board and receive a new ballot or set of balloty

See. 11 K.S AL 1991 Supp. 25-305 is hereby amended to read
as follows: 25-305. (a) Certificates of nomination by convention or
caucus for the nomination of candidates for national, state, county
and township offices shall be filed with the secretary of state, or the
county clection officer, not later than 12:00 noon, June 10, preceding
the national, state, county and township general election, exeept
when such date falls on Saturday, Sunday or a holiday, and then
not later than 12:00 noon the following day that is not a Saturday,
Sunday or a holiday.

(b Independent nomination petitions for the nomination of can-
didates for national, state, county and township offices shall be filed
with the secretary of state or the county clection officer no later
than 12:00 noon on the Monday preceding the first Tuesday of Augnst
preceding a national, state, county or township general election,

[Ch. 292

(©) An affidavit of write-in candidacy for the offices of governor
and lieutenant governor shall be filed with the secretary of state no
later than 12:00 noon on the 2nd Monday preceding the general
slection for those offices. '
(l((’;lt)l(mAfl affidavit of write-in candidacy for the offices of prcsxl(lcnf
and vice-president shall be filed with the secretary of state no later
than 12:00 noon on the second Monday preceding the general election

for those offices.

New Sec. 12. Persons who desire to be write-in candidates for
president and vice-president of the United States or governor a_nd
licutenant governor shall file an affidavit of write-in candidacy \\é‘lth
the secretary of state no later than 12:00 noon on the second Monday
preceding the general election for those offices. )

Sec. 13. K.S.A. 25-601, 25-605, 25-615, 25-618, 25-620, 25-621
and 25-2902 and K.S.A. 1991 Supp. 25-305, 25-616, 25-617 and 25-
3002 are hereby repealed.

Sec. 14. This act shall take effect and be in force from and after
its publication in the statute book.

Approved May 21, 1992

CHAPTER 292
House Bill No. 3115

AN ACT relating to the regulation of commercial guidg .fervices;. amending K.S.A.
. 1991 Supp. 32-964 and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 1991 Sulpp. 3%2-964 is_hereby amended to read
as follows: 32-964. (a) As used in this section: . '
) (ll(;"( "Commcrcial( guide services” means provndmg: oﬂcrlpg to prfo-
vide, arranging for or assisting with hunting or ﬁsh_m;(zl achvme_sl.or
others on a commercial basis, including but not hmlfe to prmf:(hmg
any one or more of the following when use.d'm cgn;unc:{mn with or
for hunting or fishing activities: Pack or n(hpg hvestocr, .tlr.ztl'nspor-
tation other than by commercial carrier, equipment or ac(|1| ics. |
@) Terms defined in K.S.A. 1889 1991 Supp. 32-701 and amend-
ments thereto have the meanings provided by_that sechon..I |
(h) On and after Jannary 1 1884 A'vahd C(.)mm.erc;;q.‘ gmt(e
permit is required to provide commercial guide ser\’/!ces in this S:jh?,.-
(¢) The provisions of subsection (b do not .appl) to alperson o,
(1) Possesses a controlled shooting area hccnsedan( fon;.mer(‘ :(l
guide services performed by the person are confined to the license

controlled shooting arew;

1992 Session Laws of Kansas 1875 -

|
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No. 57,643

In e Marren or tne ELeerion or DaNvieL A, LEVENS 10 rine
Posirion or Sterner or Haminton Counry, Kansas. Triosias M.
Lamoern, Appellee, v. Dantit A. Levens, Appellant.

{702 P.2d4 320)
SYLLADBUS BY THE counr

1. BLECTIONS—Disabled Voter—Assistance for Disabled Voter, K.S.A. 1984
Sapp. 25-1124(D) allows any sick, physically disabled or illiterate voter who is
unable to mark or transmit an absentee ballot to request assistance in marking
or tansmitting an absentee ballot. When a disabled voter, innocently de-
pending on the assistance given, has his ballot marked, he is entitled to have it
counted, in the absence of proof that his divections were not followed,

- SAME—~Irregularity in Election—Incalidation of Election. An election ir-
regularity will not fnvalidate an election unless it is shown o have ustrated
or to have tended to prevent the free expression of the clectors” intent, or to
have otherwise misled them.

3. SAME—Challenge to Qualification of Voter's Right 1o Vote by Absentee
Ballor. Any challenge to the qualification of the voter's vight 1o vote by
absentee Dadlot must be made at the time the person offers to vote and not alter
the ballot has heen cast,

4. SAMUE—Negal Vote—Liffect on Validity of Election. An illegal vote does not

invalidate an election. An illegal vote may change the results ol an election if

it can be shown for whom the vote was cast. I1 it cannot he determined for
whom the vote was cast, the election must stand.

SAME—Yoter Who Vialates Election Laws Can Be Compelled 1o Disclose for

Which Candidate He Voted. K.S.AL60-431 provides tiat “every person his a

privilege to veluse to disclose the tenor of his or her vote at a political election

nnless the judie finds that the vote was east illegally.” While o legal voter
cannot be compelled o disclose for which candidate he voted, the law does
not protect those who violate the election laws,

o SAME—Void Election—=Statutory Authorization Required. An clection can-
not he declaved void unless sueh reliel is authorized by Lo since there is no
inherent power in the cowts to pass on the validity of elections. An clection
cannot bhe dechued void where a statute otherwise limits and preseribes the
duties of the court on the trial ol a contest.

7. SAMUE—Tie Vote—Statutory Procision for Breaking Tie Vote—Constita-
tionality. K.S.A. 25-3108, which provides for the hreaking ol w tie vate by lot, is
nat o form of unconstitutional lottery.

Appeal Trom Fhamilton district court, STEVEN P FrLoob, judee. Opinion filed

Tuly 20 1985, Altirmed in pant, reversed in part and remanded  Tor Tnther

]

o

-
=

detenminations,

1. dward Brown, of Calilin, Brown, Osborn, Burgaedt and Wuarst, of Garden
City, argned the canse and was on the hrie! for appellant,

K. Mike Kimball, of Hatliway and Kimball, of Ulvsses, argned the canse aned

wirs on the brief for appellee,

Vor. 237 JULY TERM, 1985 S
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Lambeth v, Levens
!
—
—

The opinion of the cout was delivered by

L()(Z{(Ii‘l“l‘, 1.+ This is an appeal from the decision of the
court in Hamilton County in which the ¢ l ¥
uprlzellcc had won the sheriff's race by one

Chomas M. Lambeth was the incu;nl)ent Democratic can;
date ‘}h(l Danicl A, Levens was the Republican clr\llm‘ '|*L' F«\.lldl-
llumflton County Sherifls office in the Nnvembc:r li)l‘ig4tir f" the
Slcctmn- E_lccti()n results indicated 759 votes for [,a‘nlll)(’:ttl:‘?\‘:“!
]/:‘356 lv(;)é:zs f;n" chens che.ns obtained a recount, On Nnvcm‘lu‘-(r v

» 1904, the special election board recounted and found g tie

& D ') oneh A IS8 ' l WENS w S M '
V()t ? ()' ; 5 } ' . com w HA t( S8¢ (l i
an AOVENS o HE LHHI T (l ”'(

‘ district
ourt found that the
vote,

Lmnhgth filed a notice of clection contest, Trial wars sel anl
panel of three inspectors was appointed pm'suu.nl t(‘)l\(S X“f‘Z"”
47 to recanvass the vote, The three inspectors mc(“(; 'N').
vember 30, 1984, recounted the ballots, and dc‘tcrmin -II) 1l f)-
there were 758 votes for Lambeth, 756 votes for Le\'c:\(' : "‘:
liln'cc votes which were questionable. In addition, the ins " "tm'(‘
lf)r the first time identified and separated for the 'cu t' : !)L'L o
h(n‘: 18 void and/or hlank hallots, e

I rf'ul commenced on December 3, 1984, At wial, Mys B
'Luwus. aregistered voter, testifjed that she cast ;\l)wl'lt('v l) Ill l'f
in the election on hehalf of hoth hersell and h.cr ln;"l"dl ln-h
husl)a,md, Williiun George Lewis, Mrs. Lewis marked l(:f(l( (‘T‘
band’s ballot outside of his presence and marked i‘t i(lcnt;z'l”]'m. h
h.cr own ballot. Mrs. Lewis later cither assisted hey hns'b'd ? '“’ ’
signing the certificate on the outside of the e ballt
cn'\iclopc or signed it for him,

. I'he district court found that (1) all three questionable ballots
involved erasures and that the voters” intent wa clcu;' th'lt)‘lll (-) S
were two more votes for Levens and one for Lz\ml)ctl’: l)‘rin :L 1
the tf»ml to 759 votes for Lambeth and 758 votes for L;\' : ""”‘2;’
(h;'\t it could not consider or rule on the vnlidit)" or cﬂ'cc‘tvn‘;" ; ?
William Lewis absentee vote because “illegal votes of (h(i)s' t -)L
ture must be challenged by election officials :m(i ("mnn‘t 'lm'.
('h:‘lllctmvd later inan election contest”; and (3) that m';y irre ')L
(lf;l"ll.:’. in t’h‘v Lewis vote did not constitute grounds for ntl\‘v
('::‘::::: Fhe cowrt then named Lambeth the winner of the

Levens contends the cdlistri
tends that the district conrt should have considered

A Yve bowen ' Pﬁ"

absentee hallot

re
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‘ A substanti i
. substantial complianc i
‘ : nce with the law i
of el is i e e law legnlatmg the conduct
wnd g ons ‘ ' (,IH , and when the clection has been held
ot the electors has | i : l
| . s reen manilested X
i o | { anilested therely
" ‘ e ) | tion should be upheld even though ther : co, the
William Lewis was a registered voter in Hamilton County and altendant informalities and in some Bilore 1o comn
at the time of the election was a resident of a nursing home. Bob with statutory requirements "“0 o inogalaritios e o
' ' ; A . l‘ ek v v
Gale, a party precmctman,obtamed two absentee ballots, one for bermitted to frustrate the ‘,“'” ef :;regulmmcs o ol "
! rus ‘111 ot the voters ]
oec b s . S, nor sho
arelessness of election officials. 29 C.J]S [‘Ziccti(ms §lgtlli(ﬂl,)c
Dy S b 4

Lewis and one for his wife. Mrs. Lewis went to Gale's offlice and
filled out both ballots in Gale's office. She took Mr. Lewis’ ballot Sec also Kimsey
! y v. Board of Education, 211 K
, an. 618, 629, 507

the validity of the Lewis absentee ballot and, if it were illegal,
should have excluded it from the final tally. Lambeth argues that
the district court was correct in refusing to consider the legality

to him and signed for him or helped him sign the outside of the P.2d 180 (1973); and B
. e . ' y ¢ rown . .
ballot. She testified as follows: Dist. No. 3, 175 Kan. 310 1282?”2':;"&;?6[(1 Sural High School
“Q. Had you discussed with your husband the vote belore you marked the In Hooper v. McNauuhl’(m 113‘ Kan 4()%1953)' ey
l)()xcs? an (,"(!cti(m . "”t u""“”cd)| o “ . . 'y 214 l ae, 613 (l-()23)|
A. Yes, siv. [ told him that—whether he understood or not 1 don’t know. ing a vote by a disabled t)(‘ ‘"l'.l“! ol iregnlaritios surronnd-
¢ hti :d voter, The court said tl)'lt u\"
* ¢ ‘nen n

we ()t(.l, lnn()(_(,"tly d(..pc"(llng on thc assistan ce gl\/c
QIIS ll)l(",(l \Y% > 2 2 DA \\t 1 ",

Q' “hu\t (l() you mee y ll(']'s lll\ l .‘lll()l "I'"k 1S e ' ' H > [
b ) 1 C(I h(, H
3y A 1 {
1] . A l) “‘t“' 118 IC(I t() h tve lt ‘Ollnt ‘(l, m thc

A. Well, he is kind of bad you know.

Q). Duoes he have difliculty in remembering things and making decisions? |
on i absence K . T T .
A. Yus, sir. ' , absence of proof that his divections were not followed. T _
. So, vou're not certain he understood what you talked to hin about on the no evidence that any voter who w . owed. There is
ballot, is that right? ‘ assistance, that any ball 0 was not entitled to it received
hink he did ) that any ballot was not marked as direc
Al h'm ul( id. . | | had , iudges and clerks acted oth ise tl das directed, or that the
Q. Did vy iscuss with him the votes that you had cast? : sacte erwise than i R
/‘\) Il ('l(i(l)(m e ‘ ¢ 408-09. unin good fajth,” 113 Kan. at
0. Do vou think that he knew what you were talking about? An clection l'l'l'cgnlm'ity will not invalidate lecti
A. Well, he looked at me like he knew what T was talking about, is shown to have frustrated or t hav dhidate an celection unless it
Q. And then you took these l):lllf)ts and went where with them? expression of the electors’ i e ave tended to prevent the free
A. 1 took them to Mr. Gale's office and he brought them back up herve | them. Mis Lewis’ fail s intent, or to have otherwise misled
prevent free c 'S ailure to sign the affidavit did not frustrate
9 QY . . h
xpression or mislead others thereby invnli(l'xtiuﬂ’
[3

puess. He said he would”

K.S.A. 1984 Supp. 25-1124(b) allows any sick, physically dis- this clection. There is no cvidence of j i
abled or illiterate voter who is unable to mark or transmit an violation of the statute The failure ioo 'mtct’lnm)'{]]:“ll or willful
inor irveonlae ) ‘ 2 Lo sign the aflidavit was
minor irregularity and should not prevent Mr. Lewis' vottc“;}m A
: s : from

absentee ballot to request assistance in marking or transmitting
an absentee ballot. The county election officer must allow a being counted or canse the
person to assist the impaired voter in marking and tansmitting :
an absentee ballot, it an affidavit is signed by the person who The district court coneluded ot o
renders assistance and is submitted to the county election ollicer irvegular or illegal, it could b . -Ic-‘](]m il'the Lewis vote were
with the absentee ballot. The affidavit contains a statement from officials at the time it was east 'mel ¢ ml em,"ed only by election
the person providing assistance that the person has not excrcised The court erroncously hased “‘g (; ""t ater in an clection contest,
. undue influence on the voting decision of the impaired voter and of Canvassers. 152 Kan 826' l((;’c/lbll’(m on Burke v. State Board
| that the person providing assistance has marked the hallot as volved an original DI‘OC(:.cdin,:r i nm;i(l!u?js l“-()’”))- Burke in-
. andamus br .
mine whether or not the persons cxcculin::h::l(:)l‘lll}';'(ll‘:|\:i(:s'('\$[cf‘:(;

instrncted by the voter.
While there was no testimony as to whether Mys. Lewis signed qualified electors of the state Burke 1t
slate., 'Ke concerned the interpr
reta-

the alfidavit required in 25-1124(c), failure to lile it is not sulli-
cient cause to invalidate the whole election.

£ annulment of the election i
Lewis” vote was legally cast. the election if Mr,

YL
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tion of statutes pertaining to the vight of electors absent from the
statle to vote.

At common law there was no right to contest in courtany
public election. All election law is created either by the consti-
tution or by statute. K.S.A. 25-1135 establishes the procedure for
verifying eligibility of absentee voters. K.S.A. 25-1136 provides
that a challenge of the vote of any absentee voter may he made in
the same manner as other votes are challenged, and that “[i]n all
cuch cases, the judges shall endorse on the back of the envelope
the word ‘challenged’ and the reason for sustaining the chal-
lenge.” The law contemplates a challenge at the time the person
alttempts Lo vote, not at some subsequent time and not when the
vote is being counted. No provisions are made for challenging o
voter’s right to vote after the ballot has been cast.

All of the statutory language implies that any challenge to the
qualification of the voter's right to vote by absentce ballot must
be made before the ballot is opened, not afterwards. K.S.A. 1984
Supp. 25-2908 provides in part that “[i]f any person desiving to
vole at any clection shall be challenged, the person shall not
receive o ballot until the person shall have established the right
to vote. ’The qualifications of the voter cannot he chal-
lenged later, because once the ballot is opened and commingled
with the others, there is no way of identifying which one is the
challenged voter's ballot.

The district court was incorrect in determining that the legality
of Lewis’ vote could be questioned only at the time it was cast,
hecause it is only the voter's right to vote which must he
challenged at that time.

Levens contends that the district court should have found that
My, Lewis' vote was illegal and void, and since the invalidation
of a single vote would place the outcome of the election in doubt,
the court should have ordered a new clection. Lambeth contends

that the vote was not illegal and could not have been the basis for

a new election.

K.S.A. 25-2416(h) makes it illegal to vote or attempt Lo vote
more than once at the same clection. Whether Mys. Lewis actu-
ally cast two votes has not been determined. From her testimony

it is unclear whether she discussed for whom to vote with her

hushand or if she filled out his absentee ballot according to his

wishes.

iudge then compelled the vote
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E\tell il'itis determined that My L
!))' his wife, an illegal vote Tocs |
illegal vote may change
shown for whom the vote

] WIS’ vote w
v does not invadidate an clection,
¢ ros ‘ " i v AR
the Lesult.s .ul an election il it can he
ot vom the e (t.h astilftltcannot be determined for
Floming 174 5ocast, the clection must st
; ! st stand, ; :
e, 174 Kun. 177, 254 P2 335 (1953); Tally G
 Kan. 925, 19 Pac. 935 (1887) PO e. Suehrue,
. evens argues, however, that he
4‘_‘\ 0 . he gy ’
L -V-T marked her hushand’s ballot, b
o .slt 1? \\iould reveal how she \'()tc‘
arked identicy - ’
anedide :Lc.l‘lly to I}cn husband’s. e maintains that s
gl the .”;l(.cy ()l' her ballot above any ()(h(‘l |i‘;,|‘: 1o b
" 5 . X M AT . T ¥
‘ , ST provides that “[¢)ver ' ‘ i
ol to ; clvery person has o privi
. + . > + ' l ' ' '
et | "nk‘:!(:.\;c !hc tcly(n' of his or her vote :'tl l\ll(!"() T
Generally t 88 the judge finds that the vote was s p !
”,(‘i,-‘ |‘ ” lwl law protects voters in nminl'lini;);z (Eim '”('L'“”.“
dr hallot, wver ‘ ot
_.,-(.C,-(.C\,‘ o l;)\\]'lt‘\;cx. the public policy which |>|'(‘::‘(L
\ * hallot may vield , )
have in office i ay yield to the gre
vollice individ ol
» duals who were pr
! 1 office | re prope
\ voler is presumed Lo have lwcln )
compelled to disclose how he voled
overcome, While a leg: |
prercoms c'm(“d(. t.l IIL gal voter cannot he compelled to disel
H + * 1] ' ¢ ‘
AN, clect:l ¢ l\(, voted, the law does not protect thm‘h-c ”lM
roror e cl (lm;'rz\ws. When it has been estnl)lis'he(l. (;l ot
nalified to vote, any person lmvin‘u re l‘dt'l“
quisite

knowled 3

edge ny stify for

) . dire may testily for whom such voter cast hi

i Ty t reast his ballot or t1- M

as illegally g

‘annot ascertain how My .
: ceause if she were to pey: o
don her own ballot which s, 7

recy ol
cls the
er public poliey to
rly and legally elected
qualified and cannot |y
until this presumption i

nhl)’ l)(,' (.()"ll) "l(‘(l t() (h.\(.l().s 4 ‘(H \’II()I” ’H
\'()l ‘('. SC(.' Am )l ) ! 'L . (, 1 -“)l(“ ‘ :' ) ;
C ( ) 'I 3 \
( J) , C 1 (& l‘(l' 15¢ l/, J » Kq 1B ) ).. l ‘.,(l ¢ l ]

) 9 re iR . /.UHI(H?() ‘1”(,’\“ l}’()(l\“)”
I Cvens "l(\()" l“( ((I {l ) lf

. ) '(L S, !33 v N ¥ I / }.’
3“ h S “ N 4 ;4 N.la-z(l 620 (l-)82), '.() .\"l)l’(”t hl{ Ry 1nme ll'

that Mrs. Lewi
8. Lewis s
e M |,.,|||:,t5h;mh|l not have to reveal how she marked |
‘ . ' o ! H » M
nm\'m'ch;l”c‘”u(t(] ”n tll.lt case, an unsuceessful candidate !"( l'
voters that ';H()t-l '41(, « et'crmmution by the bourd of |'cgis‘lr- s 0;'
powr [‘”m,(]‘(h ‘tu; um(hldntc had won the election 'l"l ‘"(S'”l
Judg it eleven absentee s i Follow the
e found | . s ¢ voters had failed 1o
! leve : o follc :
e (}nml(l(ll'ltl:'cl.; .stttl ot IIII the statute for voling an 'll)':::‘;I:h(
. Con: ntly, the judge ruled ¢ hallots
s Gomsean | ' ruled that the absente
- roduent e it ' senlee |y v
oters were invalid and had to he rvi('('lul)l!]!'(l)l.s
: rejected, The

s who cast the invalid hallots t¢
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"y e votes
lisclose the candidates for whom they had votc'dl, .m’q lltwt:Ll vf;‘tl(\c
;/l::e ‘sul)tmcted from the appropriate Ci:]ndllc i\‘xt'i;\:/‘erot(h'.lt the
) determined, ho » R
assz setts Supreme Court W ! lose for
Mdsf"]Ch(ilzn.ed in compelling the absentee voters to (llscl‘os%‘fcolz
C()lmt ut‘he voted. The Massachusetts court declined to );‘l,(ic.\]
rl,\:){;:od ﬁ)\/ith absentee voter with the posi‘lﬁl':y]:::;tr‘;(t;;:; tl;e
: i f an absentee balloty
istake in the execution o ot
m‘?c:: to reveal for whom the voter h’ad cast a b;;ll(:tMm Lowis
vOM .Cavitt does not support Levens’ argument ‘.‘; (];'i' ballot.
il cl 1 not have to reveal how she marked }wr h‘us l):m .He‘or :
shou (\ .entee ballots in McCavitt were mvah(! )bc‘“~‘['('i(]-\vit
Thic a'zz?error similar to Mrs. Lewis’ failure t|0 Slllmlilml “ll' I\‘hs'
technice y d N shand in voting his ballot, s,
at she had assisted her hus yanc otin L illeal. it
tIthlt ?slt(’ml'l\:king of her husband’s ballot is (lloundl totll);. IE\I[(;SC\S"\C
ewls T ; ity in procedure, but because she
as cause of an u-regularlty inp ) o suld
W'Mi ntotl‘?\est'\tute which prohibits her from voting twm:,:(}t(:"/‘( her
rm ::ue)re‘ reasonable to have her reveall how ls:w ]\/Uﬂtm .t
e T lot disqualified, th:
‘< b and have that ballo i '
Il]l‘Slnl]nd ;cli(t‘;lll";)tt;":s how she marked her husband’s hallot and
1ave her te: a )
. the whole election. ) Lewis' vote
HHS?'W -2l;;1e district court never determined that l;'h F):\;/tl:o oot
il rally cast by his wife, it is necessary for tﬁc st 1F M.
\;,ah‘l- Litx’m‘e whether Mr. Lewis’ vote was 1lle.ga‘y “( l.lil'(‘d to
(Ctu'|~"] te was illegal, then Mrs. Lewis will be re l_‘ yifl of
Lewis V()t how she marked her hushand’s ballot lo‘\ ‘?\‘Ll o
tl(;stll}/ltﬂ)i\ gounly and that vote should then be subtractec
Tamiltc , date.
he total votes certified for that candidate W be sufficient
t‘i e;m contends that an illegal vo;e shou ;“wt; Tinton
evern ot He cites State v. ’
i ing a new election. _ T
m(m;lds f(;;;\lll(l;;ﬂl\)gzd 463 (1948), in which this court said that
166 Kan, 149, 15 :

b H € b \“)‘x‘“()” ()l
(‘](‘("l()nﬁ “I"S' h(‘, mnvail l lt “(l N e th(;‘(.; h(‘\ ‘) na
l C eavy l‘c > ce / H

\’ " "'. 8. . ecli
Smlt(“bl‘“;\) 21; Ol\tl;t;il‘)o;)rovi(les that where a contestant to an clection

. (o) of
g in subscction (1), (b) or (c) 0
ils ounds stated in subsec ; ‘o)
IK)llchi“l;‘:':,lllzilt}‘&e tl:lcocourt may order another clcchl(mtl.n l)LV‘I:‘;,:l-
hin 30 , ions allow a new clection when:
ithi 5. Those subsections allow ¢ \ on Whel
Wllhll} ?0 (l:ayr:;)n l:g whom a certificate of clech(‘)nl w(\hl(lz:i\:;]dl
| . i i » clece ;
(\‘:)i:c]l(i:g}ble to hold such ()ﬁl(:(‘l at thcltu[ng 0|,gtg;; e i
it ili ived ol the r
e fied voters are depi
(h) where quali

M priva (o) l(l (.‘l(“l (o] lll(, resu M ‘Lll()”, Oor
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angc
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(e) the person to whom the certificate of election was issucd
offered or gave, or caused to be offered or given, a hribe to ary
person charged by law with any election duty, for the purpose of
procuring such person’s election.

Ordinarily an election should not be declared void unless itis
shown that the result is not in accordance with the will of the
electorate or that such will e

annot be ascertained because of
uncertainties. Public policy requires courts to uphold the valj(l-
ity and declared results of elections which have been properly

and fairly conducted or which do not clearly appear to have Iy
illegal. The courts should g0 to extreme lengths to prescrve the
validity of all elections, and be slow and reluctant to override the
clearintent and purpose of the electorate, An election should wot
be declared o nullity il on any reasonable basis such a result can
be avoided.

An election cannot be declared void unless
authorized by law since there is no inh
to pass on the validit

such relief iy
erent power in the courls
y of elections. An election cannot be de-
clared void where a statute otherwise limits and prescribes the

duties of the court on the trial of a contest. Since the legislature
has determined when the courts may order a new election, the
courts are limited to those remedies. The district court correct]v

found that only violations of K.S.A. 25-1436(a), (b) or (e) consti-
tute grounds for a new election.

Levens contends that one of the ballots in 1
was tampered with, and that the motive for th
climinate one vote for Levens, so that
recount would find that Lambeth had won by one vote. Levens’
theory is that someone obtained a key to the county clerk’s offjec
following the first recount, entered the office and added Joo
Shorter’s nume to one of the hallots so that when the inspectors
counted the ballots, a Levens vote would be disqualificd. No
cevidence was presented to show that the cans had been opened
and the seals removed at any time between the recount and the
inspection by the court-appointed inspectors,

The only real evidence that Levens has th
timpered with is that members of the elec
boards did not remember seeing the ballot at the times they
connted the ballots. The tally shects signed by the board mem-
bers, however, show that such a vote was recorded,
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the inspectors on tl,
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The district court found that “the Joe Shorter ballot existed in
its present form on the day of the election, no ballot tampering is
indicated, the ballot'is void; and was probably miscounted as a
Levens vote by the special election board.”

When a verdict or judgment is attacked for insufliciency of the
evidence, the duty of the appellate court extends only to a scarch
of the record for the purpose of determining whether there is any
competent substaitial evidence to support the findings. The
appellate court will not' weigh the evidence or pass upon the
credibility of the witnesses. Under these circumstances, the
reviewing court must review the évidence in the light most
favorable to the party prevailing below. Craig v. Hamilton, 221
Kan. 311, 313, 559 P.2d 796 (1977); Prince Enterprises, Inc. v,
Criffith Oil Co., 8 Kan. App. 2d 644, 648, 664 P.2d 877 (1983)
quoting Marcotte Realty & Auction, Inc. v. Schumacher, 229
Kan. 252, Syl. 41, 624 P.2d 420 (1981). Upon appellate review
this court accepts as true the evidence and all inlerences to he
drawn therefrom which support or tend to support the findings in
the trial court, and disregards any conflicting evidence or other
inferences which might be drawn therefrom. Marcotte Realty &
Auction, Inc. v. Schimacher, 229 Kan. 252, Syl. 1 2, 624 P.2d 420
(1981); Robles v. Central Surety & Insurance Corporation, 188

Kan. 506, Syl. 1 1, 363 P.2d 427 (1961); Prince Enterprises, Inc.
v. Griffith Oil Co., 8 Kan. App. 2d at 648,

The court's finding that no ballot tampering occurred is sup-
ported by substantial competent evidence.

Lambeth argues that K.S.A. 25-3108, which provides for the
breaking of a tie vote by lot, is unconstitutional because it is a
form of lottery which is prohibited by the Kansas Constitution,
The district court determined that the statute does not create a
Jottery and is not unconstitutional. Determination of this issue is
vital only if the comrt finds that M. Lewis’ vote was illegal and
was cast for Lambeth, Such a finding would tie the election vote
count, resulting in a Levens victory.

Where a vote results inatie, and there is no provision made for
determining who shall be declared elected, there is no winner
declared. However, legislatures in inany states have provided by
statute that if two or more persons have a tie vote, the clection
shall he determined by lot. 1£25-3108, which allows tie clections
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VICTOR W. MILLER #10055

Attorney at Law M.F. DATE — e
700 SW Jackson, Ste. 404
Topeka, Kansas 66603
{913) 233-9950

Fax: (913) 233-2613

IN THE NINETEENTH JUDICIAL DISTRICT
DISTRICT COURT, COWLEY COUNTY, KANSAS

In the Matter of the Election of
Joe D. Shriver to the Position of
State Representative, 79th District

DANNY P. JONES,
Contestant,

Case No. 94-C201-W

v.

JOE D. SHRIVER,

Contestee.

Nt Nttt Nt Nt Sl N Nt s st vt “amtt ot ot st

Pursuant to K.S.A. 25-1434 et seq.

CONTESTEE’S ANSWER TO CONTESTANT’S
AMENDED NOTICE OF CONTEST

COMES NOW the Contestee, Joe D. Shriver, by and through his
attorney, Victor W. Miller, and files this Answer to Contestee’s
Amended Notice of Contest.

Contestee states and alleges that if any of the people
listed in paragraph 5(t) of Contestee’s Amended Notice are
deemed to have cast legal ballots and their ballots are included
in the election results or if any of the people listed in para-

graph 5(u) of the contestee’s Amended Notice are deemed to have




VICTOR W. MILLER

CONTESTEE’S ANSWER TO CONTESTEE’S
AMENDED NOTICE OF CONTEST

CASE NO. 94-C201-W

PAGE 2

cast illegal votes and their votes are not included in the elec-
tion results, then the following ballots should be considered as
illegally cast votes which were erroneously counted by the
Cowley County Board of Canvassers because the ballots were cast
by individuals who were not properly registered voters qualified
to vote for 79th District State Representative in this election:
Kirk Branscom;

Penny Dorrell;

Michael Dorrell;

Phillip Coplen;

Mary J. Lenix;

Ray Vick;

Gladyvs Weigand; and
Norman Weigand.

00 ~3 M O b WK

WHEREFORE, Contestee prays that Contestant take naught by
his Amended Notice of Contest; that the Certificate of Election
stand as determined by the State Board of Canvassers; that, in
the alternative, in the event that the Court permits relief pur-
suant to the Amended Notice of Contest that the Court shall as-
certain the lawfulness of all ballots cast for State
Representative in the 79th District and shall make findings and
conduct hearings pursuant to K.S.A. 25-1434, et. seq.; that
Contestee be entitled to costs and any attorney’s fees; and that

Contestee have such other and further relief as the Court deems

just in the premises.




VICTOR W. MILLER

CONTESTEE’S ANSWER TO CONTESTEE’S
AMENDED NOTICE OF CONTEST

CASE NO. 94-C201-W

PAGE 3

Respectfully submitted,

L A Tl

VICTOR W. MILLER #10055
700 SW Jackson, Suite 404
Topeka, Kansas 66603
(913) 233-9950

ATTORNEY FOR CONTESTEE

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the above
and foregoing Contestee’s Answer to Contestant’s Amended Notice
of Contest was served on this 27th day of December, 1994, by
hand delivering the same to the following:

Ms. Wah-Leeta Rogers

Clerk of the Cowley County Court
Cowley County Courthouse
Winfield, Kansas 67156

Douglas P. Witteman

Patterson, Nelson, Nolla & Witteman, L.C.
8100 E. 22nd St. North

Building 800, Suite 102

Wichita, Kansas 67226

The Honorable Stephen D. Hill
Judge of the District Court
P.O. Box 187

Pacla, Kansas 66071
- £ ol

Victor W. Miller
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PATTERSON, NELSON, NOLLA
& WITTEMAN, L.C.

8100 E. 22nd Street North
Building 800, Suite 102

Wichita, Kansas 67226

Telephone: (316) 687-2400
Fax: (316) 687-2572

ERIC K. RUCKER
Attorney at Law

110 North Broadway
Herington, Kansas 67449
Telephone: (913) 258-3777
Fax: (913) 258-3238

IN THE NINETEENTH JUDICIAL DISTRICT
DISTRICT COURT, COWLEY COUNTY, KANSAS

x 2 & =
In the matter of the election of ) - ‘\ 3
Joe D. Shriver to the position of ) \ w - )
State Representative, 79th District ) | = 8 :_:,

) \ ‘t '.-__:3_ 2
DANNY P. JONES, ) \ = 5 &
) ;f -
Contestant, )
) Case No. 94-C201-W
V. )
)
JOE D. SHRIVER, )
)
Contestee. )
)

Pursuant to K.S.A. 25-1434 et seq.

AMENDED NOTICE OF CONTEST
COMES NOW the Contestant, Danny P. Jones, by and through his attorneys Douglas P.
Witteman and Eric K. Rucker, and pursuant to K.S.A. 25-1446 files this Amended Notice of
Contest, contesting the election of Joe D. Shriver to the office of State Representative for the

79th District.

In support of this Amended Notice of Contest, the Contestant hereby notifies the Court

and all interested parties of the following:




1. Contestant is a registered voter of the 79th Legislative District, residing at 212
Highland Drive, Arkansas City, Kansas 67005.

2. On November 8, 1994, a duly constituted election was held in Cowley County,
Kansas to determine, among other things, who would be elected as the representative to the
Kansas House of Representatives for the 79th District (“the Election"). Danny P. Jones was
listed on the ballot as the Republican Party candidate. Joe D. Shriver was listed on the ballot
as the Democratic Party candidate.

3. As a result of the final canvass of votes conducted on November 30, 1994,
Contestee was declared as the winner of the Election by the State Board of Canvassers and he
was issued the certification of election.

4. As grounds for contesting this election, Contestant states and alleges as follows:

a. Illegal votes were received by Contestee and/or legal votes for Contestant were

rejected which could change the results of the election, as contemplated by K.S.A. 25-

1436 (c).

b. Error occurred in computing the results of the election which could change the

results of the election, as contemplated by K.S.A. 25-1436 (d).

C. There were ballots that were previously counted during the November 11, 1994,

canvass of the Election that could not be accounted for in subsequent recounts of the

votes cast in the Election and which affected the correct and proper outcome of the

Election, all of which constitute other cause tending to show that the certificate of

election should have been issued to Danny P. Jones, as contemplated by K.S.A. 25-1436

®.
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d. That one or more poll workers and/or election office workers either were not
properly instructed, or failed to follow proper instructions, concerning the procedures
applicable to the receiving of challenged ballots, which affected the correct and proper
outcome of the Election, all of which constitute other cause tending to show that the
certificate of election should have been issued to Danny P. Jones, as contemplated by
K.S.A. 25-1436 (f).
5. In support of the grounds for this election contest, Contestant states and alleges
the following:
a. Cowley County, which encompasses the 79th Legislative District, utilizes an
optical scanning system to count and tabulate votes. This optical scanning system was
utilized in conjunction with the November 8, 1994, election, pursuant to K.S.A. 25-4601
et seq.
b. Upon the close of the polls on November 8, 1994, this optical scanning system
was used to count the ballots cast in the Election, as well as the other election races in
Cowley County on that date.
c. Upon completing the November 8, 1994, count of ballots, Danny P. Jones led Joe
D. Shriver in the Election by two (2) votes. At this time, 2,989 votes had been cast and
counted for Jones and 2,987 votes had been cast and counted for Shriver, for a total of
5,976 votes cast and counted.
d. On November 11, 1994, the Cowley County Board of Canvassers, pursuant to
K.S.A. 25-3104, met to determine which challenged ballots cast during the Election

should be counted and which should not. After making their determinations concerning




the contested ballots, the Cowley County Board of Canvassers opened those challenged
ballot envelopes which they determined should be counted and added these votes to the
respective candidates’ totals.

e. Upon adding these challenged ballots, Danny P. Jones led Joe D. Shriver in the
Election by nine (9) votes. At this time, 3,040 votes had been cast and counted for Jones
and 3,031 had been cast and counted for Shriver, for a total of 6,071 votes cast and
counted.

f. On November 11, 1994, after opening and counting the challenged ballots the
total votes cast and counted for both candidates increased by 95 over the amount of votes
cast and counted prior to the inclusion of the challenged ballots.

g. On November 14, 1994, Joe D. Shriver subsequently requested a hand recount
of the ballots cast and counted in the Election, pursuant to K.S.A. 25-3107. On
November 15, 1994, a special election board met to recount the ballots by hand. Upon
completion of this hand recount, Joe D. Shriver led Danny P. Jones in the Election by
thirty two (32) votes. At this time, 3,005 votes had been cast and counted for Jones and
3,037 votes had been cast and counted for Shriver, for a total of 6,042 votes cast and
counted.

h. As a result of the November 15, 1994, hand recount the total amount of votes cast
and counted in the Election decreased by 29 when compared to those votes which had
been cast and counted on November 11, 1994. Additionally, only 85 challenged ballots
were shown as having been cast and counted, a decrease of ten (10) when compared to

those counted on November 11, 1994.
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those counted on November 11, 1994.

A 85




1. On November 17, 1994, the Cowley County Board of Canvassers refused to
certify the Election as a consequence of the counting discrepancies. Instead, the Board
of Canvassers ordered a further recount of the ballots cast in the Election by both the
optical scanning system and by hand count to be held on November 21, 1994.

J- On November 21, 1994, the ballots were again counted by both the optical
scanning system and by hand. As a result, the optical scanning system recount
determined that Danny P. Jones led Joe D. Shriver by two (2) votes. By this recount
Jones had 3,030 votes cast and counted and Shriver had 3,028 votes cast and counted for
a total of 6,058 votes cast and counted.

k. As a result of the November 21, 1994, hand recount it was determined that Joe
D. Shriver led Danny P. Jones by one (1) vote. By this recount Jones had 3,037 votes
cast and counted and Shriver had 3,038 votes cast and counted for a total of 6,075 votes
cast and counted.

1. During the November 21, 1994, hand recount, five (5) precincts and/or sets of
ballots were counted twice. These precincts and/or sets were precincts 3A, 3C, 4D, the
"challenged ballots," and the "hand counts.” Of these five (5) precincts and/or sets that
were twice hand counted on November 21, 1994, three of the five resulted in inconsistent
numbers on each count.

m. The November 21, 1994, hand recount(s) of the challenged ballots again only
totalled 85 votes cast and counted. Again, there were 10 votes less than had been
accounted for when the challenged ballots were initially opened and counted on

November 11, 1994.

S




n. On November 21, 1994, the "hand counts” were initially tallied and announced
as eighteen (18) for Jones and nine (9) for Shriver, which was consistent with the totals
from both the initial canvass of November 11, 1994, and the initial hand recount which
occurred on November, 15, 1994. However, the "hand counts" were subsequently tallied
and announced as seventeen (17) for Jones and nine (9) for Shriver.

0. On the November 11, 1994, the absentee ballots that were cast and counted tallied
138 for Jones and 149 for Shriver, totaling 287 absentee ballots cast and counted. On
the two subsequent hand counts of the absentee ballots, the tally was 130 for Jones and
146 for Shriver, for a total of 276 absentee ballots cast and counted, 11 less total
absentee ballots than cast and counted on November 11, 1994.

p. In addition to the aforementioned discrepancies there were numerous
inconsistencies in individual precincts between the initial canvass taken on November 11,
1994, the initial hand recount taken on November, 15, 1994, the optical scanning system
recount on November 21, 1994, and the hand recount(s) on November 21, 1994.

q- On November 23, 1994, the Cowley County Board of Canvassers met to consider
and canvass the Election. On a two (2) to one (1) vote the Board of Canvassers certified
the intermediate canvass of the Election by accepting the final hand count wherein Joe
D. Shriver led Danny P. Jones by one (1) vote, 3,037 to 3,036. However, the dissenting
Board member refused to vote for certifying the results of the Election because of his
concerns over the accuracy of the count and he also refused to sign the certification of

intermediate canvass that was forwarded to the State Board of Canvassers for final

canvassing.

TRE



I. On November 30, 1994, the State Board of Canvassers certified the final canvass
of the Election, accepting the intermediate canvass of the Cowley County Board of
Canvassers.

S. In an informal interview with the Cowley County Board of Commissioners (who
sat as the Cowley County Board of Canvassers) during a regular meeting of the
Commission on December 5, 1994, a majority of the Commissioners indicated they
would not be surprised if a subsequent court supervised count of the votes yielded a
different vote count than the count they had certified to the State Board of Canvassers.
t. There are specific ballots that were challenged at the individual precinct polling
places which were legally cast votes, however, these votes were erroneously not counted
by the Cowley County Board of Canvassers. Said ballots are as follows:

1. The ballot of Donna Schalk was a legal vote as Ms. Schalk was a properly
registered voter qualified to vote in the Election.

2. The ballot of Ruby L. Schalk was a legal vote as Ms. Schalk was a
properly registered voter qualified to vote in the Election.

ey G2
3. The ballot of Amber J. Turner should be a legal vote as Ms. Turner
should be considered a properly registered voter qualified to vote in the Election.

4. The ballot of William J. Turner should be a legal vote as Mr. Turner
should be considered a properly registered voter qualified to vote in the Election.

u. There are specific ballots that were challenged at the individual precinct polling
places which were illegally cast votes, however, these votes were erroneously counted
by the Cowley County Board of Canvassers. Said ballots are as follows:

1. The ballot of Filomena Garcia was an illegal vote as Ms. Garcia was not
a properly registered voter qualified to vote in the Election.




2. The ballot of Russell Wayne Keefe was an illegal vote as Mr. Keefe was
not a properly registered voter qualified to vote in the Election.

3. The ballot of Lucy Otte was an illegal vote as Ms. Otte was not a properly
registered voter qualified to vote in the Election.

4. The ballot of Hal Bumgarner was an illegal vote as Mr. Bumgarner was
not a properly registered voter qualified to vote in the Election.

5. The ballot of Moddie G. Graham was an illegal vote as Ms. Graham was
not a properly registered voter qualified to vote in the Election.

V. One or more poll workers and/or election office workers either were not properly

instructed, or failed to follow proper instructions, concerning the procedures applicable

to the receiving of challenged ballots, which affected the correct and proper outcome of
the Election.

6. Contestant specifically reserves the right to amend the Amended Notice of Contest
to include additional grounds for the contest and additional facts supporting the present or
additional grounds for the contest, pursuant to K.S.A. 25-1446.

WHEREFORE, the Contestant, Danny P. Jones, respectfully requests the appointment
of a district court judge to sit as a court of contest, pursuant to K.S.A. 25-1442; the Court to
determine the number of legally cast votes each of the candidates to the Election received,
pursuant to K.S.A. 25-1451; the Court take and preserve further evidence upon the additional
points specified herein or in any amended Notice of Contest, pursuant to K.S.A. 25-1451; the
Court subsequently direct the Clerk of the District Court to transmit all the files and records of
the proceedings herein to the Speaker of the Kansas House of Representatives in order that the
Kansas House of Representatives may determine who is elected as the State Representative for

the 79th District, pursuant to K.S.A. 25-1451; the Court waive the costs of this matter pursuant

SBN




to K.S.A. 25-1452; and for any other and further relief the Court deems equitable, just and

proper.

Respectfully submitted,

PATTERSON, NELSON, NOLLA & WITTEMAN, L.C.

o\

Wltteman S.Ct. No. 15023
Attomey e Contestant
Danny P. Jones

- -
ERIC K. RUCKER

A

_ N
\EM?{S‘ Ct. No. 11109
Attorney for the Contestant

Danny P. Jones
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the above and foregoing AMENDED
NOTICE OF CONTEST was served on this 22th day of December, 1994 by hand delivering the

same to the following:

Ms. Wah-Leeta Rogers

Clerk of the Cowley County Court
Cowley County Courthouse
Winfield , Kansas 67156
Facsimile No. (316) 221-1097

Victor W. Miller

Attorney at Law

700 SW Jackson, Suite 404
Topeka, Kansas 66603
Facsimile No. (913) 233-2613

and one copy via facsimile to the following:

The Honorable Stephen D. Hill
Judge of the District Court
P.O. Box 187

Paola, Kansas 66071

Facsimile No. (913) 294-2535

Dﬁﬁie{b\ Wittethan

10
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IN THE DISiﬁ;CT COURT OF COWLEY COUNTY, KANSAS

DANNY P. JONES,
Contestant,

vSs. 94 C 201-W

JOE D. SHRIVER,
Contestee.

ORDER

Now on this 21st. day of December, 1994, the court holds a
teleconference in the above entitled matter. The parties appear

through their counsel of record.

Thereupon, the court grants the contestant’s motion for
inspectors to be appeointed in this case pursuant to XK.S.A. 25~
1447 (a). The following individuals are hereby appointed by this
Court as inspectors: David Helsel, Winfield, Kansas; R. J.

Wilson, Topeka, Kansas; Karl Faidley, Arkansas City, Kansas.

The inspectors are hereby ordered to make an inspection of
the ballots and recanvass the votes cast for the parties to this
action in all precincts other than those to which the parties
have agreed to the vote totals. The inspection of these ballots
should be made in the presence of the legal custodian of the
ballots. The inspectors should make a written report of their
recanvass to this Court which discloses the number of votes cast
for each of the parties to this contest for each precinct that is

recounted and report to this Court any disputed votes upon which
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the inspectors cannot agree.

This inspection should take Place beginning at 9:00 A.M.
Thursday, December 22, 1994, at the Cowley County Courthouse in
Winfield, Kansas, at such Place designated by the Hon. H. Joe

Gaston, Cowley County Clerk/Election Officer.

=y 4

STEPREN D. HILL
Judge of the Dist. Court,
assigned

LET THIS ORDER ISSUE.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the above
and foregoing Order was telefaxed on the 21st day of December,
1994, to the following:

Victor W. Miller
Telefax: (913) 233-2613

Douglas P. Witteman
Telefax: (316) 687-2572

David Helsel
Telefax: (316)221-1097

Clerk of the District Court
Telefax: (316) 221-1093

County Clerk
Telefax: (316) 221-5448

DY &QJ

Jan t England
Clerk of District C
Miami County, Kansas
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PATTERSON, NELSON, NOLLA ERIC K. RUCKER

& WITTEMAN, L.C. Attorney at Law

8100 E. 22nd Street North 110 North Broadway
Building 800, Suite 102 Herington, Kansas 67449
Wichita, Kansas 67226 Telephone: (913) 258-3777
Telephone: (316) 687-2400 Fax: (913) 258-3238

Fax: (316) 687-2572

IN THE NINETEENTH JUDICIAL DISTRICT
DISTRICT COURT, COWLEY COUNTY, KANSAS

In the matter of the election of
Joe D. Shriver to the position of
State Representative, 79th District

DANNY P. JONES,

Contestant,
Case No. 94-C201-W
v.

JOE D. SHRIVER,

Contestee,
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Pursuant to K.S.A. 25-1434 et seq.

MOTION FOR INSPECTION OF BALLOTS

COMES NOW the Contestant, Danny P. Jones, by and through his attorneys Douglas P.
Witteman and Eric K. Rucker, and pursuant to K.S.A. 25-1447, moves the Court for its Order
authorizing the inspection of the ballots cast in the contested election prior to the parties
preparing for trial. In support of his Motion the Contestant states and alleges as follows:

1. The contestant cannot properly prepare his case for trial without an inspection of

the ballots cast in the contested election in all precincts wherein votes were cast in the contested

clection.

BY FAX
Page 1
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2. The inspection is needed for the following reasons:

a. As indicated in the Notice of Contest previously filed herein, which is

incorporated herein by reference pursuant to K.S.A. 60-210(c), there have been four (4)

different counts and/or recounts of the ballots cast in this election. All of the

aforementioned counts and/or recounts have yielded different results in not only who won

the election and by what margin, but also each count and/or recount has yielded a

different number in regard to the total amount of ballots cast and counted.

b. A court authorized inspection and canvassing of the ballots cast in all precincts

wherein votes were cast in the contested election, as contemplated by K.S.A. 25-1447(d),

is the only feasible manner to fully resolve the issues raised by the discrepant ballot

counts and to determine the question of what number of legally cast votes each of the
candidates to the contested office received.

WHEREFORE, the Contestant respectfully requests the Court sustain his Motion For
Inspection Of Ballots; to appoint three (3) inspectors, as authorized by K.S.A. 25-1447(a); to
require the inspection be made in the presence of the legal custodian of the ballots and direct the
inspectors to recanvass the votes cast for the parties in all precincts wherein votes were cast in
the contested election, as authorized by K.S.A. 25-1447(d); to require the inspectors to make

a written report of such recanvass and report the number of votes cast for each of the parties to

the contest for each precinct that is recounted and report any disputed votes upon which the
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Case No. 94-C201-W
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inspectors cannot agree, as authorized by K.S.A. 25-1447(d); and for any other and further relief
the Court deems equitable, just and proper.

Respectfully submitted,

PATTERSON, NELSON, NOLLA & WITTEMAN, L.C.

o

Wmeman S.Ct. No. 15023
Attomeys r the Contestant
Danny P. Jones

ERIC K. RUCKER

ErficX. ucker‘, S. Ct. No. 11109
Attorney ¥or the Contestant
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Page 4

NOTICE OF HEARING

Please take notice that the above and foregoing MOTION FOR INSPECTION OF
BALLOTS will be heard at such time and place as the Court subsequently directs the hearing
thereof.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the above and foregoing MOTION FOR
INSPECTION OF BALLOTS was served on this 19th day of December, 1994 by facsimile
transmission from fax no. (316) 687-2572 and said transmission was reported complete and
without error and the facsimile machine complies with Supreme Court Rule 119(d)(3), on the
following persons at the indicated fax no.:

Ms. Wah-Leeta Rogers

Clerk of the Cowley County Court
Cowley County Courthouse
Winfield , Kansas 67156
Facsimile No. (316) 221-1097

Victor W. Miller

Attorney at Law

700 SW Jackson, Suite 404
Topeka, Kansas 66603
Facsimile No. (913) 233-2613

Piibnee F20.2/3-233 -5 O ‘x/,l<:*’ii[/
(? 1 /
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VICTOR W. MILLER #10055
Attorney at Law

700 SW Jackson, Ste. 404
Topeke, Kansas 66603
(913) 233-99850

Fax: (913) 233-2613

IN THE NINETEENTH JUDICIAL DISTRICT
DISTRICT COURT, COWLEY COUNTY, KANSAS

In the Matter of the Election of
Joe D. Shriver to the Position of
State Representative, 79th District

DANNY P. JONES,
Contestant,

Case No. 94-C201-W

v,

JOE D. SHRIVER,

Contestee.

st Nt ot e st Nt S gt Vot il s st s s

Pursuant to K.S.A. 25-1434 et seq.

ANSWER OF CONTESTEE TO NOTICE OF CONTEST

COMES NOW the Contestee, Joe D, Shriver, by and through his
attorney, Victor W, Miller, and pursuant to K.S.A. 25-1444 for
his Answer to the Notice of Contest states and alleges as fol-
lows:

1. All allegations contained in the Notice of Con-
test are generelly denied unless specifically edmitted to
herein.

BY FAX
Pg. 1
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VICTOR W. MILLER

ANSWER OF CONTESTEE TO
NOTICE OF CONTEST

CASE NO. 94-C201-W

BY PAX/PAGE 2

2. Contestee is without sufficient knowledge to ad-
mit or deny paragraphs 1, 5a.,, and 5b.

3. Contestee admits the allegations in paragraphs 2,
3, 5d., 5i., 5k. and 5q.

4. Contestee denies the allegations in paragraphs 4,
6¢., 5e,, 6f., 5¢., 5h., 5j., 51., 5m., Bn., Bo., 5p., sr., S5s.,
6t., and 5u.

5. Contestee further states and alleges that the No-
tice of Contest does not comply with the requirements of K.S.A.
256-1437 in that it does not "specify with particularity the
facts and circumstances in support of the grounds elleged for
the contest.” Contestant should be required to give Contestee
written notice sufficient to allow Contestee to prepare for
trial or the complaint should be dismissed.

WHEREFORE, Contestee prays that Contestant take naught by
his Notice of Contest; that the Certificate of Election stand as
determined by the State Board of Canvassers; that, in the alter-
native, in the event that the Court permits relief pursuant to
the Notice of Contest that the Court shall ascertain the lawful-
ness of all ballots cast for State Representative in the 789th

District and shall make findings and conduct hearings pursuant
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VICTOR W. MILLER
ANSWER OF CONTESTEE TO
NOTICE OF CONTEST

CASE NO. 94-C201-W

BY FAX/PAGE 3

to K.S.A. 25-1434, et. seq.; that Contestee be entitled to costs
and any attorney’s fees; and that Contestee have such cther and

further relief as the Court deems Jjust in the premises.

Respectfully submitted,

VICTOR W. MILLER #10085
700 SW Jackson, Suite 404
Topeka, Kansas 66603
(%13) 233-9850

ATTORNEY FOR CONTESTEE

CERTIFICATE QF SERVIGE

The undersigned hereby certifies that a copy of the above
and foregoing Answer of Contestee to Notice of Contest was
telefaxed on the 15th day of December, 1894, to the following:

Clerk of the District Court
Cowley County Courthouse
Winfield, Kansas 67156
Telefax: (316) 221-1097

and deposited in the U.S. Mail, postage prepaid, addressed to
the following:

Douglas P. Witteman

Patterson, Nelson, Nolla & Witteman, L.C.
8100 E. 22nd St. North

Building 800, Suite 102

Wichita, KS 67226

Eric K. Rucker
Attorney at Law
110 N. Broadway

Herrington, KS 67448 [)7//’ )k;Z :

Victeor W. Miller
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IN THE NINETEENTH JUDICIAL DISTRICT
DISTRICT COURT, COWLEY COUNTY, kaNsAS DEc § [f yg M 'Y

In the matter of the election of ) °°°‘ET-._FAUE___8Y
Joe D. Shriver to the position of ) M.F. DATE
State Representative, 79th District )
)
DANNY P. JONES, )
)
Contestant, )
) Case No. 94-C201-W
V. )
)
JOE D. SHRIVER, )
)
Contestee. )

AFFIDAVIT OF BILL GRAVES

State of Kansas )
County of Shawnee )

Bill Graves, Secretary of State of the State of Kansas, upon oath,
states:

1. Pursuant to K.S.A. 25-3211, I am the official authorized to
issue the certificate of election to the person elected as the
representative to the Kansas House of Representatives for the 79th
District.

2. On November 30, 1994, a certificate of election was issued to
Joe D. Shriver.

3. On December 8, 1994, a copy of the notice of contest filed by
contestant Danny P. Jones pursuant to K.S.A. 25-1434 et seq. was sent
by restricted mail to contestee Joe D. Shriver at his last known
address, 820 North 9th, Arkansas City, KS 67005.

FURTHER, the affiant says not.

d-\00
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me this eighth day of, DecembeY 1994
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DISTRICT COURT OF COWLEY

COUNTY. KANSAS
IN THE MATTER OF THE ELECTION ETC

. CASE NO. 94-C201-W
DANNY P. JONES
FOR CLERK'S USE ONLY
Pluamnnft Pettioner
AR

3 & -
L o o
JOE D. SHRIVER a. X Ch. 60 In-Sutc S =T o =5
820 North 9th B Ch. 60 Out-State = e
Arkansas City, Kansas 67005 c Ch. 60 Bv Mail i - 4
~fendant/Re : " - = =)
Defendant/Respondent D. Ch. 61 In-State \ = 3
\ W i
E Ch. 61 Out-State o ™ ‘o
F Ch. 61 By Mail =22
X T 3
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SUMMONS

You are hereby notifed that an action has been commenced against

8100 E. 22nd St. North, Bldg. 800,

plaintiff's attorney, at

you in this court. You are required to file your answer to the petition with
the court and to serve a copy upon Douglas P. Witteman

Suite 102, Wichita, Kansas 67226

. within 20 days after service of summons upon you.
. within 30 days after service of summons upon you.

within 30 days after the return of registered or certified mail receipt signed or refused by you

B
o

____D. prior to the court’s hearing set for _M, on the day of .19
E. within 30 days after service of summons upon you or appear at
F

., or you must be present at that time.

_M, on the day of 18
___F. within 30 days after the return of registered or certified mail receipt signed or refused by you, or appearat____________._ __M. on the
day of L19__
\\\u"lIHH,,',
If you fail to do so. judgment by default will be taken age &oD i&m/(éb,ef demanded in the petition. Any related claim which you may have
against the plaintiff must be stated as a counterclaim -R\Qo {-answer, )Q;)w%'thereaher be barred from making such claim in any other action.
FC Q2
S.v 102
=T tCz THE DI CT COURT
Elr 1=k
oateq. _December 7, 1994 EX =t B foar’  vepuy
Pt I /[ /
7 L) '. KAL)
% éh‘? b
TO THE SHERIFF OR PROCESS SERVER. This summ(ﬂ;; CULAeTS Qo‘ y and your return made
‘u,
within days thereafter. (R

RETURN O 5 VICE OF SUMMONS
I hereby certify that on the _2_ day of _&____ i

upon the defendant/respondent Q\O [ S-H(Z {01

Name (and relationship or title it not defendanurespondent:
5 | o $£ *
Sz N GXs Ae b (&

at

| served the foregoing summons. together with a copy of the petition, and

~ by delivering to
K== =2 MmNdT SHIvEL

Adc(ess/
at7z !;.,4 M. in the County of éb@ /i('l

State of
Persona! Service )Cﬂesmential Service /

Residential & 170@23”&@ QSA 65-269) : y No Service

Sheriff or Process Server of [ CJL( Coum " State of (S

(SEE BACK: OUT OF STATE CLERK'S CERTIFICATE AND CERTIFICATE OF MAILING)

DEC 0 6 1994
4 ~jod
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B _or E-Only OUT OF STATE CLERK'S CERTIFICATE
Subscribed and sworn to before me this day of . 19____. by above deputy, who | certify was at the date of such service
! and now is of County in the State of and is
authorized to serve process in civil actions within said state and is an officer of the court of which | am the clerk.
Witness my hand and the seal of the Court, within and for the County and State aforesaid.
Clerk

CERTIFIED MAIL SERVICE
I hereby certify that | have served the within summons (1) By mailing on the day of 19
a copy of the summons and a copy of the petition in the above action as certified mail return receipt requested to each of the within-named defendants;
(2) the name and address on the envelope containing the process mailed as certified mail return receipt requested were as follows:

By

Deputy

£
w
i



PATTERSON, NELSON, NOLLA ERIC K. RUCKER

& WITTEMAN, L.C. Attorney at Law

8100 E. 22nd Street North 110 North Broadway
Building 800, Suite 102 Herington, Kansas 67449
Wichita, Kansas 67226 Telephone: (913) 258-3777
Telephone: (316) 687-2400 Fax: (913) 258-3238

Fax: (316) 687-2572

IN THE NINETEENTH JUDICIAL DISTRICT L2 B ‘:’%‘
DISTRICT COURT, COWLEY COUNTY, KANSAS T % i_} -2,
o ' ) ;
In the matter of the election of ) ° Lo %
Joe D. Shriver to the position of ) \ RO
State Representative, 79th District ) \ ‘\ i ?})
) Gi /‘ A
DANNY P. JONES, ) ﬁ =
)
Contestant, )
) Case No. 74/~ C 20 /- L
v. )
)
JOE D. SHRIVER, )
)
Contestee. )
)

Pursuant to K.S.A. 25-1434 et seq.

NOTICE OF CONTEST
COMES NOW the Contestant, Danny P. Jones, individually and by and through his
attorneys Douglas P. Witteman and Eric K. Rucker, and pursuant to K.S.A. 25-1437 files this
Notice of Contest, contesting the election of Joe D. Shriver to the office of State Representative
for the 79th District.
In support of this Notice of Contest, the Contestant hereby notifies the Court and all

interested parties of the following:

4o




1. Contestant is a registered voter of the 79th Legislative District, residing at 212
Highland Drive, Arkansas City, Kansas 67005.

2. On November 8, 1994, a duly constituted election was held in Cowley County,
Kansas to determine, among other things, who would be elected as the representative to the
Kansas House of Representatives for the 79th District ("the Election"). Danny P. Jones was
listed on the ballot as the Republican Party candidate. Joe D. Shriver was listed on the ballot
as the Democratic Party candidate.

3. As a result of the final canvass of votes conducted on November 30, 1994,
Contestee was declared as the winner of the Election by the State Board of Canvassers and he
was issued the certification of election.

4. As grounds for contesting this election, Contestant states and alleges as follows:

a. Illegal votes were received by Contestee and/or legal votes for Contestant were

rejected which could change the results of the election, as contemplated by K.S.A. 25-

1436 (c).

b. Error occurred in computing the results of the election which could change the

results of the election, as contemplated by K.S.A. 25-1436 (d).

c. There were ballots that were previously counted during the November 11, 1994,

canvass of the Election that could not be accounted for in subsequent recounts of the

votes cast in the Election and which affected the correct and proper outcome of the

Election, all of which constitute other cause tending to show that the certificate of

election should have been issued to Danny P. Jones, as contemplated by K.S.A. 25-1436

®.




d. That one or more poll workers and/or election office workers either were not
properly instructed, or failed to follow proper instructions, concerning the procedures
applicable to the receiving of challenged ballots, which affected the correct and proper
outcome of the Election, all of which constitute other cause tending to show that the
certificate of election should have been issued to Danny P. Jones, as contemplated by
K.S.A. 25-1436 ().
5. In support of the grounds for this election contest, Contestant states and alleges
the following:
a. Cowley County, which encompasses the 79th Legislative District, utilizes an
optical scanning system to count and tabulate votes. This optical scanning system was
utilized in conjunction with the November 8, 1994, election, pursuant to K.S.A. 25-4601
et seq.
b. Upon the close of the polls on November 8, 1994, this optical scanning system
was used to count the ballots cast in the Election, as well as the other election races in
Cowley County on that date.
c. Upon completing the November 8, 1994, count of ballots, Danny P. Jones led Joe
D. Shriver in the Election by two (2) votes. At this time, 2,989 votes had been cast and
counted for Jones and 2,987 votes had been cast and counted for Shriver, for a total of
5,976 votes cast and counted.
d. On November 11, 1994, the Cowley County Board of Canvassers, pursuant to
K.S.A. 25-3104, met to determine which challenged ballots cast during the Election

should be counted and which should not. After making their determinations concerning




the contested ballots, the Cowley County Board of Canvassers opened those challenged
ballot envelopes which they determined should be counted and added these votes to the
respective candidates’ totals.

e. Upon adding these challenged ballots, Danny P. Jones led Joe D. Shriver in the
Election by nine (9) votes. At this time, 3,040 votes had been cast and counted for Jones
and 3,031 had been cast and counted for Shriver, for a total of 6,071 votes cast and
counted.

f. On November 11, 1994, after opening and counting the challenged ballots the
total votes cast and counted for both candidates increased by 95 over the amount of votes
cast and counted prior to the inclusion of the challenged ballots.

g. On November 14, 1994, Joe D. Shriver subsequently requested a hand recount
of the ballots cast and counted in the Election, pursuant to K.S.A. 25-3107. On
November 15, 1994, a special election board met to recount the ballots by hand. Upon
completion of this hand recount, Joe D. Shriver led Danny P. Jones in the Election by
thirty two (32) votes. At this time, 3,005 votes had been cast and counted for Jones and
3,037 votes had been cast and counted for Shriver, for a total of 6,042 votes cast and
counted.

h. As a result of the November 15, 1994, hand recount the total amount of votes cast
and counted in the Election decreased by 29 when compared to those votes which had
been cast and counted on November 11, 1994. Additionally, only 85 challenged ballots
were shown as having been cast and counted, a decrease of ten (10) when compared to

those counted on November 11, 1994.




. On November 17, 1994, the Cowley County Board of Canvassers refused to
certify the Election as a consequence of the counting discrepancies. Instead, the Board
of Canvassers ordered a further recount of the ballots cast in the Election by both the
optical scanning system and by hand count to be held on November 21, 1994.

J- On November 21, 1994, the ballots were again counted by both the optical
scanning system and by hand. As a result, the optical scanning system recount
determined that Danny P. Jones led Joe D. Shriver by two (2) votes. By this recount
Jones had 3,030 votes cast and counted and Shriver had 3,028 votes cast and counted for
a total of 6,058 votes cast and counted.

k. As a result of the November 21, 1994, hand recount it was determined that Joe
D. Shriver led Danny P. Jones by one (1) vote. By this recount Jones had 3,037 votes
cast and counted and Shriver had 3,038 votes cast and counted for a total of 6,075 votes
cast and counted.

1. During the November 21, 1994, hand recount, five (5) precincts and/or sets of
ballots were counted twice. These precincts and/or sets were precincts 3A, 3C, 4D, the
"challenged ballots," and the "hand counts.” Of these five (5) precincts and/or sets that
were twice hand counted on November 21, 1994, three of the five resulted in inconsistent
numbers on each count.

m. The November 21, 1994, hand recount(s) of the challenged ballots again only
totalled 85 votes cast and counted. Again, there were 10 votes less than had been

accounted for when the challenged ballots were initially opened and counted on

November 11, 1994,

A}'vi(}g



n. On November 21, 1994, the "hand counts" were initially tallied and announced
as eighteen (18) for Jones and nine (9) for Shriver, which was consistent with the totals
from both the initial canvass of November 11, 1994, and the initial hand recount which
occurred on November, 15, 1994. However, the "hand counts” were subsequently tallied
and announced as seventeen (17) for Jones and nine (9) for Shriver.

0. In addition to the aforementioned discrepancies there were numerous
inconsistencies in individual precincts between the initial canvass taken on November 11,
1994, the initial hand recount taken on November, 15, 1994, the optical scanning system
recount on November 21, 1994, and the hand recount(s) on November 21, 1994.

p- On November 23, 1994, the Cowley County Board of Canvassers met to consider
and canvass the Election. On a two (2) to one (1) vote the Board of Canvassers certified
the intermediate canvass of the Election by accepting the final hand count wherein Joe
D. Shriver led Danny P. Jones by one (1) vote, 3,037 to 3,036. However, the dissenting
Board member refused to vote for certifying the results of the Election because of his
concerns over the accuracy of the count and he also refused to sign the certification of
intermediate canvass that was forwarded to the State Board of Canvassers for final
canvassing.

g. On November 30, 1994, the State Board of Canvassers certified the final canvass
of the Election, accepting the intermediate canvass of the Cowley County Board of
Canvassers.

I. In an informal interview with the Cowley County Board of Commissioners (who

sat as the Cowley County Board of Canvassers) during a regular meeting of the




Commission on December 5, 1994, a majority of the Commissioners indicated they

would not be surprised if a subsequent court supervised count of the votes yielded a

different vote count than count they had certified to the State Board of Canvassers.

s. There are specific ballots that were challenged at the individual precinct polling

places which were legally cast votes, however, these votes were erroneously not counted

by the Cowley County Board of Canvassers.

t. There are specific ballots that were challenged at the individual precinct polling

places which were illegally cast votes, however, these votes were erroneously counted

by the Cowley County Board of Canvassers.

u. One or more poll workers and/or election office workers either were not properly

instructed, or failed to follow proper instructions, concerning the procedures applicable

to the receiving of challenged ballots, which affected the correct and proper outcome of
the Election.

6. Contestant specifically reserves the right to amend the Notice of Contest to include
additional grounds for the contest and additional facts supporting the present or additional
grounds for the contest, pursuant to K.S.A. 25-1446.

7. Contestant specifically reserves the right to subsequently submit a Motion
requesting the inspection(s) authorized by K.S.A. 25-1447.

WHEREFORE, the Contestant, Danny P. Jones, respectfully requests the appointment
of a district court judge to sit as a court of contest, pursuant to K.S.A. 25-1442; the Court to
determine the number of legally cast votes each of the candidates to the Election received,

pursuant to K.S.A. 25-1451; the Court take and preserve further evidence upon the additional



points specified herein or in any amended Notice of Contest, pursuant to K.S.A. 25-1451; the
Court subsequently direct the Clerk of the District Court to transmit all the files and records of
the proceedings herein to the Speaker of the Kansas House of Representatives in order that the
Kansas House of Representatives may determine who is elected as the State Representative for
the 79th District, pursuant to K.S.A. 25-1451; the Court waive the costs of this matter pursuant
to K.S.A. 25-1452; and for any other and further relief the Court deems equitable, just and
proper.

Respectfully submitted,
J
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DANNY P. JONES /4

PATTERSON, NELSON, NOLLA & WITTEMAN, L.C.

sl

las . Witteman, S.Ct. No. 15023
Attom s Tor the Contestant
Danny P. Jones

ERIC K. RUCKER

B\ A

Ert \R;cker S. Ct. No. 11109
Attorney for the Contestant
Danny P. Jones




-

TO THE CLERK OF THE DISTRICT COURT
Please cause a copy of the above and foregoing NOTICE OF CONTEST to be served
pursuant to K.S.A. 25-1439 within five (5) days upon the Contestee, Joe D. Shriver, 820 North
9th, Arkansas City, Kansas 67005; and pursuant to K.S.A. 25- 25-1439 and K.S.A. 25-1441,
two (2) copies to William Graves, Secretary of State, 2nd Floor, State Capital, Topeka, Kansas
66612-1594; and pursuant to K.S.A. 25-1442, by restricted mail within three (3) days upon the
Chief Justice of the Kansas Supreme Court, Richard W. Holmes, Kansas Judicial Center, 301

S.W. 10th Avenue, Topeka, Kansas 66612-1507.
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IN THE DISTRICT COURT OF COWLEY COUNTY, KANSAS

DANNY P. JONES,
Contestant,

ve., 894 C 201-W

JOE D. 8BRIVER,
Contestee.

ORDER

Now on this 21st. day of December, 1984, the court holds a
teleconference in the above entitled matter. The parties appear

through their counsel of record.

Thereupon, the court grants the contestant’s motion for
inspectors to be appointed in this case pursuant to K.S.A. 25-
1447(a). The following individuals are hereby appointed by this
Court as inspectors: David Helsel, Winfield, Kansas; R. J.

Wilson, Topeka, Kansas; Karl Faidley, Arkansas City, Kansas.

The inspectors are hereby ordered to make an inspection of
the ballots and recanvass the votes cast for the parties to this
action in all precincts other than those to which the parties
have agreed to the vote totals. The inspection of these ballots
should be made in the presence of the legal custodian of the
ballots. The inspectors should make a written report of their

recanvass to this Court which discleses the number of votes cast

for each of the parties to this contest for each precinct that is

recounted and report to this Court any disputed votes upon which




the inspectors cannot agree.
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This inspection should take place beginning at 9:00 A.M.

Thursday, December 22, 1994, at the Cowley County Courthouse in

Winfield, Kansas, at such pPlace designated by the Hon. H. Joe

Gaston, Cowley County Clerk/Election Officer.

LET THIS ORDER ISSUE.

5T D.
Judge of the Dist.Court,

assigned

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the above
and foregoing Order was telefaxed on the 2lst day of December,

1994, to the following:

Victor W. Miller
Telefax: (913) 233-2613

Douglas P. Witteman
Telefax: (316) 687-2572

David Helsel
Telefax: (316)221-1097

Clerk of the District Court
Telefax: (316) 221-109%71

County Clerk
Telefax: (316) 221-5448
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Jang&t\ England
Clerk of District Colrt
Miami County, Kansas




