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MINUTES OF THE HOUSE COMMITTEE ON AGRICULTURE.
The meeting was called to order by Chairperson Joann Flower at 9:00 a.m. on March 14, 1996, in Room
423-S of the Capitol.

All members were present except: Representative Thimesch - Absent

Committee staff present: Raney Gilliland, Legislative Research Department
Jill Wolters, Revisor of Statutes
Kay Scarlett, Committee Secretary

Conferees appearing before the committee:

Others attending: See attached list

Discussion and final action on Sub SB 704 - Amendments to the petroleum inspections law
and the fuel dispensing device statutes.

Chairperson Flower opened discussion on Sub_SB 764. Allie Devine, Secretary, Kansas
Department of Agriculture, answered committee questions. Representative Powers moved to pass Sub SB
704. Representative Baliou seconded the motion. The motion carried.

Discussion and final action on Sub SB 705 - Amendments to statutes regarding weights and
measures devices.

Chairperson Flower opened discussion on Sub_SB 705. Allie Devine, Secretary of Agricuiture,
distributed copies of a memo to the committee addressing committee concerns that were expressed at the
hearing on this bill. (Attachment 1) Topics covered in the memo include:

1. “Tolerance” as applied to weighing and measuring devices;

2. Breakdown of full-time employees in the weights and measures program;
3. Sealing devices; and

4. Number of service companies in the state

Representative Lloyd moved to strike the word “registered” on page 17. line 33, of Sub SB 705.
Seconded by Representative Bryant, the motion to pass the amendment carried.

Representative Correll moved to pass Sub SB 705 as amended. The motion was seconded by
Representative Llovd. The motion carried.

Representative Lloyd distributed copies of an Attorney General Opinion that he had requested
concerning the legal ability of county commissioners to rescind a previously passed resolution in their county
allowing either corporate swine or corporate dairy facilities to be located within that county. (Attachment 2)
Representative Lloyd reviewed the Attorney General Opinion for the committee. Staff explained SB 744 that
was introduced in the Senate yesterday by the Ways and Means Committee that addresses this issue.

The meeting adjourned at 10:00 a.m. The next meeting is scheduled for March 15, 1996.

Unless specifically noted, the individual remarks recorded herein have notf been transcribed
verbatim. Individual remarks as reported herein have not been submitied to the individuals 1
appearing before the comumittee for editing or comections.
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MEMORANDUM

TO: Chairman JoAnn Flower
Vice-Chairman Steve Lloyd
House Agriculture Committee

FROM: Allie Devine, Secretary of Agricultur?%j)ﬂ'\c >~

DATE: March 14, 1996

SUBJECT: Further Information on SB 705 Regarding Weights and Measures

QUESTION: Several questions were asked about the meaning of "tolerance" as applied to
weighing and measuring devices.

ANSWER: Tolerances are the limits of the variations from the true and exact standards of
performance or value that can be allowed in a test of a weighing and measuring device.
Tolerances are made uniform among the states by the adoption of tolerances which appear
in the National Institute of Standards and Technology Handbook 44. Kansas, like the other
states, operates under Handbook 44. To weights and measures professionals, tolerances are
often calculated by the "divisions" of the scale (i.e., whether divided in increments of 2, 5,
20 pound or some other increment). It is more understandable, however, to look at tolerances
as a percentage. Grain scales and supermarket scales, for instance, have a tolerance of about
one-tenth of one percent; vehicle and livestock scales have a tolerance of about two-tenths
of one percent. Tolerances vary, based on the classification of the device and what it
measures.

QUESTION: What is the breakdown of full-time employees in the weights and measures
program? What will be the workforce effect of these bills?

1 Program Administrator 2 Large Scale Inspectors

3 Clerical Employees 1 Propane/Vehicle Meters Inspectors

2 Metrology Lab Employees 6 Inspectors who are cross-trained to
check small scales, scanners and
packages

SB 705 would provide funding for a six contract inspectors to check fuel quality and collect

fuel quality samples.
%w@ col i
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QUESTION: There were several questions about sealing devices.

ANSWER: Sealing is a difficult issue, in other states as well as Kansas. The regular seal is just
a piece of wire with a lead seal on the end which is crimped shut to "seal” the device. Most
seals have few or no distinguishing features so without constant oversight could be removed,
then replaced. The situation in Kansas has been complicated by the fact that more than 150
private companies could seal devices. Under the new proposed petroleum program, with the
state taking over petroleum device testing, the state can develop an identifiable Kansas seal
to show its inspectors have certified a device. Further, the department will be working with
the industry to develop a meaningful plan for sealing of scales.

QUESTION: How many service companies are there?
189 Licensed Service Companies

69 scale companies
26 test both large and small scales
42 test small scales only
1 tests railroad track scales

120 meter companies (16 bulk meter companies)
99 service gas pumps (some do a combination of gas pumps and bulk fuels)
8 service LP gas meters
14 service vehicle tank meters

7 major large scale companies

50 test and repair their own petroleum devices
25 test and repair their own scales or portion control

/-
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Table T.1.1. Tolerances for Unmarked Scales
Decreasing Load Other
Type of Device Subcategory Min. Tol. Accept. Tol. Maint. Tol. ng . Applicable
Multiplier .
Requirements
Vehicle, axle-load, livestock, TN2., T.N3,
railway track (weighing statically), TN4.1.,, TN42,
crane, and hopper (other than Class Il L, TN.3.1 (Table 6) and T.N.3.2. 1.0 TN43, TNA44,
grain hopper) TN.5, T.N.7.2.
Grain test scales n < 10 000 Class III, T.N.3.1. (Table 6) and T.N.3.2. 1.0
n > 10 000 Class II, T.N.3.1. (Table 6) and TN.3.2. ’
Railway track scales weighing in T.N.3.6. except that for T.N.3.6.2. (a), no single error shall 1.0
motion exceed four times the maintenance tolerance. ’
Monorail Scales, In-Motion T.N.3.8. 1.0
g}];tog?sr-(s)p:tr:g: fi:llllc;c cled + 5% of applied material test load. 1.0
ghng Sy Y Average error on 10 or more test loads < 2.5%. )
Materials
. e e 0.5d or 50 1b,
Wheel-load weighers and portable Tesfed {nd;wd_ually whichever is 1% of test load | 2% of test load 1.5
axle-load scales or in pairs
greater
Prescription scales 0.1 grain (6 mg) | 0.1 % of test load| 0.1% of test load 1.5
Graduated 0.5d
— o
Jewelers’ scales Sensitivity or 0.05% of test 0.05% of test load 1.5
Ungraduated smallest weight, load
whichever is less
. Loads < 18 g 0.2 grain 0.2 grain 0.2 grain
Dairy-product-test scale 18 g load 0.2 grain 0.3 grain 0.5 grain ) L5
15 grain, 1 g, 15 grain, 1 g, 15 grain, 1 g,
Postal and parcel post scales Loads <2 Ib 1/32 0z, 0.03 oz, |1/32 oz, 0.03 oz, | 1/32 0z, 0.03 oz, or
Designed/used to weigh or 0.002 Ib or 0.002 Ib 0.002 Ib 1.5
loads <2 1b
Loads 22 1b Table 5 Table 5 Table 5
Other postal and parcel post scales Table 5 Table 5 Table 5 1.5
0.5d or 0.05% of 0.05% of test T.N.2.5., T.NA4.1,
All other scales n>5 000 scale capacity, lc;a d ? 0.1% of test load 1.5 TN42., TN43,
whichever is less T.N.5, TN.7.2.
T.N.2.,, TN3,
TN4.1, TN42,
n <5000 Class III, T.N.3.1., Table 6 and T.N.3.2. 1.0 TNA43. TNS.
T.N.7.2.

! The decreasing load test applies only to automatic indicating scales.
% If marked and tested as a pair, the tolerance shall be applied to the sum of the indications.

(Added 1990; Amended 1992}
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T.2.2. General. - Except for scales specified in
paragraphs T.2.3. through T.2.8.: 2d, 0.2 percent of the
scale capacity, or 40 lb, whichever is least.

- T.2.3. Prescription Scales. 6 mg (0.1 grain).
T.2.4. Jewelers’ Scales.

T.2.4.1. With One-Half Ounce Capacity or Less.
6 mg (0.1 grain).

T.2.4.2. With More Than One-Half Ounce
Capacity. 1d or 0.05 percent of the scale capacity,
whichever is less.

T.2.5. Dairy-Product-Test Scales

T.2.5.1. Used in Determining Butterfat Content.
32 mg (0.5 grain).

T.2.5.2. Used in Determining Moisture Content.
19 mg (0.3 grain).

T.2.6. Grain Test Scales. The sensitivity shéll be as
stated in T.N.6. ‘
(Amended 1987)

T.2.7. Vehicle, Axle-Load, Livestock, and Animal
Scales.

T.2.7.1. Equipped With Balance Indicators. 1d.

T2.7.2. Not Equipped With Balance Indicators.
2d or 0.2 percent of the scale capacity, whichever is
less.

T.2.8. Railway Track Scales.
whichever is less.

3d or 100 Ib,

t

T3. Sensitivity Requirement, Equilibrium Change
Required.

The minimum change in equilibrium with test loads equal
to the values specified in T.2. shall be as follows:

(@) Scale With a Trig Loop but Without a Balance
Indicator. - The position of rest of the weighbeam
shall change from the center of the trig loop to the
top or bottom, as the case may be.

(b) Scale With a Single Balance Indicator and Having a

Nominal Capacity of Less Than 250 kg

(500 1b). - The position of rest of the indicator shall

2-21

2.20. Scales

change 1.0 mm (0.04 in) or one division on the
graduated scale, whichever is greater.

Scale With a Single Balance Indicator and Having a
Nominal Capacity of 250kg (5001b) or
Greater. - The position of rest of the indicator shall
change 6.4 mm (0.25 in) or one division on the
graduated scale or the width of the central target
area, whichever is greater, However, the indicator on
a batching scale shall change 3.2 mm (0.125 in) or
one division on the graduated scale, whichever is
greater.

©

(d) Scale With Two Opposite-Moving Balance Indica-
tors. - The position of rest of the two indicators
moving in opposite directions shall change 1.0 mm
(0.04 in) with respect to each other.

(¢) Scale With Neither a Trig Loop nor a Balance
Indicator. - The position of rest of the weighbeam or
Jever system shall change from the horizontal, or
midway between limiting stops, to either limit of
motion.

T.4. Radio Frequency Interference (RFI) and Other
Electromagnetic Interference Susceptibility. - The
difference between the weight indication with the
disturbance and the weight indication without the
disturbance, shall not exceed one scale division (d) or the
equipment shall:

(@)
®)
©

blank the indication, or
provide an error message, Or

the indicator shall be so completely unstable that it
could not be interpreted, or transmitted into memory
or to a recording element, as a correct measurement
value.

(Added 1986)

T.5. Operating Temperature. - An indicating or
recording element shall not display or record any usable
values until the operating temperature necessary for
accurate weighing and a stable zero-balance condition has
been attained,

[Nonretroactive and effective January 1, 1981.]

(Added 1986)
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2.20. Scales

T.N. Tolerances Applicable to Devices
Marked I, II, III, IIT L, & IXIL

T.N.1. Principles.

T.N.1.1. Design. - The tolerance for aweighing device
is a performance requirement independent of the design
principle used.

T.N.1.2. Accuracy Classes. - Weighing devices are
divided into accuracy classes according to the number
of scale divisions (n) and the value of the scale division

(d).

T.N.1.3. Scale Division. - The tolerance for a
weighing device is related to the value of the scale
division (d) or the value of the verification scale
division (e) and is generally expressed in terms of d or
e. .

T.N.2. Tolerance Application.

T.N.2.1. General. - The tolerance values are positive
(+) and negative (-) with the weighing device adjusted
to zero at no load. When tare is in use, the tolerance
values are applied from the tare zero reference; the
tolerance values apply to certified test loads only.

T.N.2.2. Type Evaluation Examinations. - For type

T.N.2.3. Subsequent Verification Examinations. -
For subsequent verification examinations, the tolerance
values apply regardless of the influence factors in effect
at the time of thé conduct of the examination. (Also
see G-N.2.)

T.N.2.4. Multirange (Variable Division-Value)
Scales. - For multirange devices, the tolerance values
are based on the value of the scale division of the range
in use.

T.N.2.5. Ratio Tests. - For ratio tests, the tolerance
values are 0.75 of the applicable tolerances.

T.N.3. Tolerance Values.

evaluation examinations, the tolerance values apply to .

increasing and decreasing load tests within the
temperature, power supply, and barometric pressure
limits specified in T.N.8.

T.N.3.1. Maintenance Tolerance Values. - The

maintenance tolerance values are as specified in
Table 6.

T.N.3.2. Acceptance‘ Tolerance Values. - The
acceptance tolerance values shall be one-half the
maintenance tolerance values.

T.N.3.3. Wheel-Load Weighers and Portable
Axle-Load Weighers of Class IIII. - The tolerance
values are two times the values specified in T.N.3.1.
and TN.3.2,

(Amended 1986)

" T.N.3.4. Crane and Hopper (Other than Grain

Hopper) Scales. - The maintenance and acceptance
tolerances shall be as specified in T.N.3.1. and TN.3.2.

Table 6.
Maintenance Tolerances
(All values in this table are in scale divisions)

Tolerance in scale divisions

1 2 3 5
Class Test Ioad
I 0 - 50 000 50 001 - 200 000 200 001 +
1I 0- 5000 5001- 20000 20 001 +
I 0- 500 501 - 2 000 2 001 - 4 000 4 001 +
1 0- 50 51 - 200 ©201 - 400 401 +
1L 0- 500 501 - 1 000 (Add 1d for each additional 500d or
fraction thereof)

2-22
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STATE OF KANSAS

STEVE LLOYD
REPRESENTATIVE. SIXTY-FOURTH DISTRICT
ELAY. DICKINSON, GEARY,
RILEY COUNTIES

COMMITTEE ASSIGNMENTS

VICE CHAIRMAN: AGRICULTURE
MEMBER: ENERGY & NATURAL RESOURCES
TRANSPORTATION

1741 30TH RD. TOPEKA
PALMER, KANSAS 66962
STATE CAPITOL, ROOM 181-W HOUSE OF

TOPEKA 66614-1504

~
(©13) 296.7636 REPRESENTATIVES

January 2, 1996

Attorney General Carla Stovall
Kansas Judicial Center
Topeka, KS 66612-1597

Dear Attorney General Stovall:

I am requesting an opinion on K.S.A. 17-5903 as amended by the
1994 Legislature in Senate Bill 554. Specifically, my question
regards the legal ability of county commissioners to rescind a
previously passed resolution in their county allowing either
corporate swine or corporate dairy facilities to be located
within that county. Do the commissioners have the ability to
rescind a previously passed resolution which has fulfilled all
the legal requirements including the notification in the paper
and the 60 day protest period as outlined in K.S.A. 17-5903?

Additional questions that also arise are:

1) Does a county have the ability to rescind the resolution
if a corporate entity has either already purchased land in the
county for the purpose of constructing swine or dairy facilities
or has purchased land in the county and has begun or completed
construction on said facilities?

2) Since the statute did not specifically allow reversal of
this authority, would existing facilities be grand-fathered?

3) If they are grand-fathered, would they be allowed to
expand and what criteria would be imposed on the expansion?

4) If a county did not have the authority to rescind its
previous action, what recourse is available for those affected by
the reversal?

I appreciate your attention to this matter and look forward to

your reply.
Sinqgf?ly, 'y o

ey /’ ] ;,v"
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Steve Lloyd & YA
Representative, Sixty-Fourth District ézahxﬁgané o
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State of Ransas

Dffice of the Attorney General

301 S.W. 10TH AveNUE, TorekaA 66612-1597

CARLA J. STOVALL Main PHONE: (913) 296-2215

ATTORNEY GENERAL March 5’ 1996 CO.\'SL‘MEI;: f;o;g(éngz.\gﬁz%—ws}

ATTORNEY GENERAL OPINION NO. 96-21

The Honorable Steve Lloyd

State Representative, 64th District
State Capitol, Room 181-W
Topeka, Kansas 66612

Re: Corporations—Agricultural Corporations—-Definitions; Limitations; Exceptions;
Process for Rescinding County Resolution; Home Rule

Counties and County Officers--General Provisions--Home Rule Powers;
Limitations; Restrictions; Rescinding Corporate Farming Resolution

Synopsis: A county may use K.S.A. 19-101a to rescind a resolution previously adopted
pursuant to K.S.A. 17-5907 or 17-5908. It is our opinion that such rescission
by a county is an exercise of police power. Thus, while not precluded from
grandfathering in existing corporate farming operations that have undertaken
substantial property acquisition in light of prior county approval, a county's
decision to rescind approval of corporate farming does not rise to the level
of an inverse condemnation action or otherwise constitute a taking for which
compensation must be paid to the private property owners. [f a county
chooses to allow a corporation to continue operation while prohibiting new
businesses of the same type, the county is not required to allow existing
corporations to expand. Cited herein: K.S.A. 12-741; 17-5902; 17-1504;
17-1507; 17-1508; 19-101a; 19-101b; 19-101c; 19-2901: U.S. const,,
amends. [V, XIV.



Representative Steve Lloyd
Page 2

Dear Representative Lloyd:

You request our opinion on four questions involving the provisions of K.S.A. 17-5802 et
seq., the agricultural corporations act. The gquestions concern the ability of a board of
county commissioners to rescind a resolution which allows either corporate swine or dairy
facilities to be located within the county:

“1) Does a county have the ability to rescind the resolution if a corporate
entity has either already purchased land in the county for the purpose of
constructing swine or dairy facilities or has purchased land in the county and
has begun or completed construction on said facilities?

“2) Since the statute did not specifically allow reversal of this authority,
would existing facilities be grand-fathered?

“3) If they are grand-fathered, would they be allowed to expand and what
criteria would be imposed on the expansion?

“4) If a county did not have the authority to rescind its previous action, what
recourse is available for those affected by the reversal?”

The agricultural corporations act, or corporate farming act, prohibits specified corporations
from directly or indirectly owning, acquiring or otherwise obtaining or leasing agricultural
land. Some types of corporations may own or lease such land if the corporation falls within
one of the enumerated exceptions set forth in K. S.A. 17-1504. See also Attorney General
Opinion No. 92-148. We will assume, for purposes of this opinion, that the corporations
in question fall under the prohibitions set forth in this act. Such corporations may not
undertake prohibited activities in Kansas absent approval by a board of county
commissioners acting in accordance with the procedures set forth in K.S.A. 17-5902 et
seq.

K.S.A. 17-5807 provides the procedure for approving corporate dairy production facilities
within a county and K.S.A. 17-5908 is the corollary for corporate swine production
facilities. Both statutes allow, but do not require, a county to permit corporate farming
operations within the county. The statutes provide for electorate ability to block the
proposed approval by protest petition. Absent a timely filed protest petition, the act
permits a board of county commissioners to proceed with a resolution allowing corporate
farming within the county. As you state your question in terms of a fait accompli county
action, we must assume that the procedures required by the statutes were followed by the
county.



Representative Steve Lloyd
Page 3

The act in question does not set forth a procedure for rescinding resolutions approving
corporate farming. Private counsel for corporate farming companies argue this absence
is evidence of legislative intent to prohibit such rescission. However, this is contrary to
common law principles concerning the authority of a legislative body to subsequently

change or alter public policy:

“Where a county board or court exercises functions which are legislative,
administrative or ministerial in their nature and which pertain to the ordinary
county business, and the exercise of such functions is not restricted as to
time and manner, it may modify or repeal its action, provided rights of third
persons have not become vested thereunder; but this rule does not apply
where the time and mode of the exercise of the particular function is
prescribed by statute, or where the statute authorizing the action of the
board provides that such action may be changed only by general law. . . .
20 C.J.S. Counties § 92 (1990).

Thus, as with the laws enacted by the state legislature, county policies or regulations may
generally be subsequently altered or changed in accordance with the general authority
vested in the legislative body, subject only to any legal limitations applicable to the specific
rescission actions in question. Where there is no specific statutory procedure dictated,
counties often utilize home rule authority pursuant to K.S.A. 19-101a.

K.S.A. 19-101c establishes that the home rule power granted counties be liberally
construed for the purpose of giving counties the largest measure of self government. See
City of Junction City v. Lee, 216 Kan. 495 (1975). Home rule power allows a board of
county commissioners to transact all county business and perform all powers of local
legislation and administration the board deems appropriate, subject to the limitations set
forth therein.

K.S.A. 17-1502 et seq. declare specific types of corporate ownership of agricultural land
to be prohibited in this state, except in counties granting approval to locate therein. The
state legislature delegated decision-making authority on such matters to each county.
Whether to allow such corporate operations within a county thereby became county
business. Thus, the legislature has declared the issue of corporate farming to be a local
matter properly decided by county officials and electors.

In Blevins v. Hiebert, 247 Kan. 1 (1990), the Kansas Supreme Court held that home rule
legislation is prohibited in a field of law in which there is a state statute uniformly
applicable to all cities or counties. However, the court recognized that home rule power
allows concurrent legislation on police power matters as long as the local legislation does
not conflict with uniformly applicable and pertinent provisions of state laws.



Representative Steve Lloyd
Page 4

Counsel for several counties believe that the corporate farming act is not uniform and point
out that the 1994 amendments to K.S.A. 17-5904 include different provisions for counties.
K.S.A. 17-5904 (a)(15) and (a)(16) make the prohibition against corporate farming
inapplicable in counties that have approved such farming, pursuant to the terms of K.S.A.
17-5007 or 17-6908. Thus, the language of this statute treats a corporation different if it
operates in a county which has acted to approve such businesses within the county.
However, it is the action of the county itself which may make the statutory prohibitions
inapplicable. Standing on its own, the corporate farming act uniformiy applies to every
county in the state and to every farming corporation falling under its scope. Thus, we
believe the act is uniform. See Blevins, supra at 5.

However, we also believe that the matter concerns the use of police power. “The police
power is not susceptible of exact definition . . . the power knows no definite limitations,
since in its widest sense it is the power ‘to govern men and things’ and inciudes all
legislation and almost every function of civil government. * 6A McQuillin Municipal
Corporation § 24.03 (1988). However, police power is generally recognized in the more
limited sense of governmental power over matters affecting the public health, safety and
morals, and to regulate use of, or impair right in, property to prevent detriment to public
interest. Dodger’s Bar and Grill, Inc. v. Johnson County Board of County
Commissioners, 32 F.3d 1436 (10th Circ. 1994); See also Small v. Kemp, 240 Kan.
113 (1986). “[I}t means the power exerted by public authority by restraint or compulsion
for the promotion of the public welfare, and to attain this end it restrains the natural or
common liberty of the citizen in the use of his personal faculties and his property.”
McQuillin at § 24.04. In K.S.A. 17-5902 et seq., governmental authority is used to
prohibit corporate farming. The legislative history of this act shows the desire of the state
to protect the public welfare and interest in regulating large farming facilities.

The final home rule issue to be resolved in answering your first question requires a
determination of whether the legislature has preempted the field or a conflict exists
between the proposed action and state law. Decisions subsequent to Blevins evidence
the court's return to a more liberal interpretation of home rule authority and provide further
guidance in determining whether or not local legislation is preempted or conflicts with state
law. In McCarthy v. City of Leawood, 257 Kan. 566 (1995), the court held that
determining whether a legislative enactment is uniformly applicable to all cities requires
clear evidence of legislative intent to preclude local legislation before a right to exercise
home rule is denied. In reading the statutes in that case, the court stated that “if the
legislature had intended the Main Traffic Way Act to be an exclusive means of financing
a street so designated, then it could easily have said so.” Id. at 578. Thus, as such
intent could not be found, the McCarthy court sided with the district court and found that
no conflict existed between state law and the local legislation. It therefore permitted the

2-9



Representative Steve Lloyd
Page 5

use of home rule to craft alternative procedures and mechanisms from those set forth in
the subject act.

In examining whether local action conflicted with state law, the court has stated:

“In Blevins, we explained that ‘[n]o one questions, a city's power to legislate
by ordinary ordinance in the exercise of its police power so long as such
ordinance does not conflict with state law, unless a state statute specifically
preempts the field.! 247 Kan. at 6, 795 P.2d 325. The fact that the State has
enacted legislation dealing with a particular field does not necessarily
deprive a city of the power to concurrently regulate an aspect of the subject
area, as long as the city's regulation does not conflict with State law. See
Garten Enterprises, Inc. v. City of Kansas City, 219 Kan. 620, Syl. p 6,
549 P.2d 864 (1976). We have consistently rejected the doctrine of implied
preemption, reasoning that legislative intent to reserve exclusive jurisdiction
must be clear. City of Junction City v. Griffin, 227 Kan. 332, 336, 607
P.2d 459 (1980).

“In Johnson County Memorial Gardens, Inc. v. City of Overland Park,
239 Kan. 221 (1986), we considered whether zoning ordinances applied to
an application for a permit to build a storage shed on cemetery grounds.
The construction and maintenance of cemeteries were extensively regulated
by statute. We reasoned that the city zoning laws were not preempted by
State laws on cemeteries because the State laws did not specifically prohibit
local zoning and land use regulations. 239 Kan. at 227, 718 P.2d 1302."
Water Dist. No. 1 of Johnson County v. City Council of City of Kansas
City, 255 Kan. 183 (1994).

In reviewing these Kansas cases in light of the proposed county home rule rescission of
a resolution allowing corporate farming, we find no provision in K S.A. 17-5902 et seq. that
clearly evidences legislative intent to preclude such local legislation. On the contrary, the
act makes the issue of whether to allow such operations a matter to be decided by county
officials. See K.S.A. 17-5907 and 17-5908.

Counsel for a corporation argues that the failure of the legislature to provide for an “opt-
out” procedure is evidence of legislative intent to preclude rescission of prior county
approval. However, this argument fails to consider that the activity in question, corporate
farming, is not legal in any county until or uniess a county affirmatively chooses to “opt-in.”
The act clearly gives counties the decision-making authority whether to allow corporate
farming within their boundaries. If a county resolution is passed to allow corporate farming
such corporations are granted a privilege not otherwise available to them under Kansas

-6



Representative Steve Lloyd
Page 6

law. Neither the language of the statutes nor legislative history clearly evidence legislative
intent that those counties choosing to grant such a privilege (i.e. those who “opt-in") must
forever after allow all corporate farms to operate within their county. We have not located
case law, legislative history, or any other authority that evidences a clear intent to require
a county to make such a decision permanent. Rather, such a requirement runs counter
to historic and common law principles concerning the ability of a municipality to change
public policy and repeal a previously enacted ordinance or resolution. McQuillin §
7.34.20.

Therefore, in answer to your first question, it is our opinion that a county may use home
rule authority to rescind a resolution previously adopted pursuant to K.S.A. 17-5907 or 17-
5908. In taking such action, a county should comply with the procedures set forth in the
home rule statutes. See K.S.A. 19-101a (b) and 19-101b (b).

Your remaining three questions concern the possible impact of such rescission upon a
corporate entity which has relied upon prior county approval. We have not been provided
with all the facts concerning the exact nature and extent of actions taken by a specific
corporation. Moreover, the language and terms of a specific home rule resolution may
determine the answer to these issues. It is possible that a county which rescinds prior
approval of corporate farms may choose to allow existing facilities to expand, continue, or
otherwise grandfather in such entities. It is also possible that a rescission resolution may
not so provide. Corporations subject to the prohibitions set forth in K.S.A. 17-5902 et seq.
may argue that the entire act impermissibly takes away their right to make certain use of
property they have already acquired or leased. Thus, corporations who have acquired
such property after prior county approval under K.S.A. 17-5907 or 17-5908 may challenge
the legality of any county rescission action. Analyzing the merits of such a challenge
requires a review of police power and takings law.

The fifth amendment to the United States constitution provides that private property shall
not be taken for public use without just compensation. This restriction applies to the states
through the fourteenth amendment. Chicago B. & Q.R. Co. v. Chicago, 166 U.S. 226,
241, 41 L.Ed. 979, 986 (1897). The fourteenth amendment to the United States
constitution and section 18 of the bill of rights of the Kansas constitution give due process
rights designed to protect individuals’' property from arbitrary regulations. State ex rel.
Stephan v. Smith, 242 Kan. 336 (1987). The test for determining whether due process
has been afforded is whether the legislation has a real and substantial relationship to the
objective sought, whether it is reasonable in relation to the subject, and whether it was
adopted in the interest of the community. Joe Self Chevrolet, Inc. v. Board of Sedgwick
County Comm’rs, 257 Kan. 625 (1990). See also Noel v. Menninger Foundation, 175
Kan. 751 (1954).
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The Kansas Supreme Court has defined taking to mean "the acquiring of possession as
well as the right of possession and control of tangible property to the exclusion of the
former owner." Lone Star Industries, Inc. v. Secretary, Kansas Dept. of Transp., 234
Kan. 121, 125 (1983). The requirement that there must be an actual taking of property by
the government for an individuali to receive compensation has been modified. Where the
government has imposed significant restrictions on private property, a taking may be found
and the government may be required to pay compensation. While a state has the right
to regulate or limit the use of property through its police power, if a regulation goes too far
it will be recognized as a taking. Pennsyivania Coal Co. v Mahon, 260 U.S. 393, 415,
43 S.Ct. 1568, 67 L.Ed.2d 322, 326 (1922). Property owners may challenge governmental
action impacting private property as an unconstitutional taking or inverse condemnation.
“Inverse condemnation is an action or eminent domain proceeding initiated by a property
owner rather then the condemnor and is available when private property has been actually
taken for public use without formal condemnation proceedings and where it appears there
is no intention or willingness of the taker to bring an action.” Ventures in Property I v.
City of Wichita, 225 Kan. 698 (1979). See also Wittke v. Kusel, 215 Kan. 403 (1974).

There is no bright line test for establishing whether legislative actions constitute a use of
police power or an eminent domain taking:

"Eminent domain takes property because it is useful to the public, while the
police power regulates the use of property or impairs rights in property
because the free exercise of these rights is detrimental to public interest;
and the police power, aithough it may take property, does not, as a general
rule, appropriate it to another use, but destroys the property, while by
eminent domain property is taken from the owner and transferred to a public
agency to be enjoyed by the latter as its own. Many statements of the
distinction agree to the effect that in the exercise of eminent domain private
property is taken for public use and the owner is invariably entitled to
compensation, while the police power is usually exerted merely to regulate
the use and enjoyment of property by the owner, or, if he is deprived of his
property outright, it is not taken for public use, but rather destroyed in order
to promote the general welfare, and in neither case is the owner entitled to
any compensation for any injury which he may sustain, for the law considers
that either the injury is damnum absque injuria or the owner is sufficiently
compensated by sharing in the general benefits resulting from the exercise
of the police power." 29A C.J.S. Eminent Domain § 6 (1965).

Statutory and case law authority allow governmental entities to impose restrictions upon
some uses of private property. See e.g. KS.A. 12-741 et seq. and K.S.A. 19-2901 et
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seq. (city and county zoning authority); City of Merriam v. Board of Zoning Appeals of
City of Merriam, 242 Kan. 532 (1988); Water Dist. No. 1 of Johnson County v. City
Council of City of Kansas City, 255 Kan. 183 (1994); Johnson County Memorial
Gardens, Inc. v. City of Overland Park, 239 Kan. 221, (1986); Lawrence Preservation
Alliance, Inc. v. Allen Realty, Inc., 16 Kan.App.2d 93 (1991); Kimberlin v. City of
Topeka, 238 Kan. 299 (1985);. Robert L. Rieke Bldg. Co., Inc. v. City of Overland Park,
232 Kan. 634 (1983). Land use restrictions generally qualify as valid exercises of police
power,

A state may exercise police power by totally prohibiting persons from engaging in
occupations or businesses that are detrimental to the public welfare. 168 C.J.S.
Constitutional Law § 857 (1985). Police power may be used in a way that adversely
affects the entire value of privately owned property. See Attorney General Opinion No.

-88-73. Constitutional limitations form no impediment to the exercise of police power land

use regulations where the regulation is reasonable and bears a fair relationship to the
object sought to be attained. See Schaake v. Dolley, 85 Kan. 598 (1911); Dey v. Knights
& Ladies of Security, 113 Kan. 86 (1923); McNaughton v. Johnson, 242 U.S. 344, 37
S.Ct. 178, 61 L.Ed. 352 (1916); Lindsey v. Natural Carbonic Gas Co., 220 U.S. 61, 31
S.Ct. 337, 55 L.Ed. 369 (1910); Armour & Co. v. State of North Dakota, 240 U.S. 510,
36 S.Ct. 440, 60 L.Ed. 771 (1915). In Mugler v. Kansas, 123 U.S. 623, 8 S.Ct. 273, 31
L.Ed. 205 (1887), the United States Supreme Court reviewed a Kansas prohibition against
the sale of liquor. The owner of a brewery challenged the prohibition as a taking of private
property. The court found that the law was within the police power of the state, that there
was no vested property right in carrying on a business that was legislatively declared
detrimental to the public, and that the property owner was not entitled to compensation or
a stay on the law’s application.

In one of the most recent cases involving the issue of police power versus a taking, the
10th circuit upheld a Wyoming state hunting regulation restricting the availability of hunting
licenses to out of state residents. Clajon Production Corp. v. E. Petera et al, No. 94-
8071, WL 686509____F.3rd ___ (10th Cir. Nov. 20, 1995). In this case property owners
challenged the state regulation under a number of theories, including the takings clause.
Plaintiffs argued that the Wyoming restriction was an inappropriate “leveraging of police
power” and sought compensation for the state’s regulatory taking because it allegedly
deprived them of all economically beneficial use of the property. The 10th circuit upheld
the regulation as a valid use of police power and stated:

‘{1t is well established that a ‘property owner necessarily expects the uses
of his property to be restricted, from time to time, by the various measures
newly enacted by the State in legitimate exercise of its police power.’ Lucas,
112 S.Ct At 2899. That is, the Takings Clause allows some property owners
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to be more burdened by a challenged governmental regulation than others
because ‘[while each of us is burdened somewhat by restrictions, we, in
turn, benefit greatly from the restrictions that we place on others.’ Keystone,
480 U.S. at 491. See also Dolan, 114 S.Ct. At 2316 (acknowledging that
‘government hardly could go on if to some extent values incident to property
could not be diminished without paying for every such change in the general
law.”) (quoting Mahon, 260 U.S. at 413).” Id. at 9.

Decisions by the Kansas Supreme Court also recognize that the government may properly
control the use of private property as an exercise of police power. Constitutional
provisions against taking private property for public use without just compensation impose
no barrier to the proper exercise of the police power. Small v. Kemp, 240 Kan. 113,
(1986). Police power is an inherent power of the sovereign and is essential to protect
members of the community from injury. It rests upon the fundamental principle that all
property is owned subject to the limitation that its use may be regulated for the safety,
health, morals, and general welfare of the community in which it is located. Ray v. State
Highway Commission, 196 Kan. at 22-23, cert. denied 385 U.S. 820, 87 S.Ct. 43, 17
L.Ed.2d 57 (1966). See also Kansas City Power & Light Co. v. Kansas Corporation
Comm’n, 238 Kan. 842, 850 (1986).

In Hudson v. City of Shawnee, 246 Kan. 395 (1990), the court found that government
imposed regulations are not unconstitutional merely because they operate as a restraint
upon private rights of persons or property or will result in a diminution of the property value
of individual properties. The infliction of such loss is not automatically a deprivation of
property without due process of law. The exertion of the police power upon objects lying
within its scope in a proper and lawful manner is due process of law. Hence, the police
power may be exerted to restrain land uses by private persons, and where appropriate or
necessary, may even be used to prohibit certain uses of property in aid of the public safety
and general welfare.

Nevertheless, some governmental restrictions upon land use have been found to result in
inverse condemnation. Although the plaintiffs were not successful in the case, the Kansas
Supreme Court has discussed the potential for inverse condemnation recovery in
situations involving commercial development of property based upon prior governmental
approval.

"Had plaintiffs developed their property for commercial uses or even taken
any substantial steps toward such development we would have an entirely
different lawsuit. It might then be akin to the second Kansas case we find
persuasive, Spurgeon v. Board of Commissioners, 181 Kan. 1008, 317
P.2d 798. In that case this court upheld a Shawnee county zoning resolution
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which required the removal within two years of auto wrecking yards located
in residential zones, even though they were lawful prior nonconforming uses.
The two year period was held reasonable in view of the owner's capital
investments, and the resolution was held to be a valid exercise of the police
power as against the landowners' claim that they were being deprived of
their property without due process of law. It appears to us that if a governing
body can constitutionally zone an existing business out of existence, it can
surely zone against a use which is merely contemplated at some indefinite
time in the future. We conclude that plaintiffs had no constitutional right to
the continuation of the zoning existing at the time they purchased their land."
Colonial Inv. Co., Inc. v. City of Leawood, 7 Kan.App.2d 660 (1982).

We do not believe that a county’s rescission of approval for certain land uses constitutes
[inverse condemnation especially in those counties that do not yet have any corporate
ownership or active corporate farming operation. We have located no authority that
recognizes a vested property interest in a law remaining the same. We recognize that in
some counties corporations may have undertaken substantial property acquisition based
upon the prior action taken under K.S.A. 17-5902 et seq. Such reliance and substantial
investments might persuade a court that some taking occurs in prohibiting the intended
use of specific property. See Florida Rock Industries v. U.S. , 18 F.3d 1560 (Fed. Cir.
1994); Ventures, supra. However, this area of taking law is not clear and must ultimately
be determined by a court reviewing all pertinent facts concerning the economically viable
options left after the government action in question. If a county rescinds approval of
corporate farming operations within the county, a corporate property owner will not lose
possession of their land or any buildings erected thereon. Rather, if a county rescinds
prior approval of corporate farming, the status of such operations returns to the general
rule set forth in that act. The subject corporation will only lose the opportunity to continue
to use the property for a specific line of business. There is no actual loss or taking of real
estate or personal property. The corporation may still use the property for all other legal
purposes. The corporation remains able to retain control over the property until or unless
they choose to sell it.  Thus, in keeping with the eminent domain and police power cases
cited herein, it appears that the impact of county recision of approval of corporate farming
within the county will not deprive a corporation of all economic benefit of their property
rights.

However, the most prudent course of action may be to prospectively use county home rule
authority and grandfather in existing operations. Nevertheless, while a county may wisely
choose to grandfather existing corporate farming operations that have undertaken
substantial property acquisition in light of prior county approval, we do not believe that
rescission of a corporate farming resolution rises to the level of an inverse condemnation
taking action. It is our opinion that such recision takes place as an exercise of police
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power. If a county chooses to allow such corporations to continue operating within the
county, while prohibiting any new businesses of the same type, we do not find any
authority which requires the county to allow such corporations to expand operations in the
future.

Very truly yours,
CARLA J. STOVALL
Kansas Attorney General

Theresa Marcel Nuckolls
Assistant Attorney General
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