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Date
MINUTES OF THE HOUSE COMMITTEE ON BUSINESS, COMMERCE & LABOR.
The meeting was called to order by Chairman Al Lane at 9:07 a.m. on March 6, 1996 in Room 526-S of the

Capitol.

All members were present except: Rep. Dale Swenson - excused

Committee staff present: Jerry Donaldson, Legislative Research Department
Bob Nugent, Revisor of Statutes
Bev Adams, Committee Secretary

Conferees appearing before the committee: Bob Nugent, Revisor of Statutes
Barb Hinton, Legislative Post Audit
Dawn Reid, Kansas State Nurses Association
Don Moler, League of Kansas Municipalities
Senator Lana Oleen
Ron Smith, Kansas Bar Association

Others attending: See attached list

A motion was made by Rep. Ballard to approve the minutes of 2/13, 2/14, 2/15, and 2/16. It was seconded
by Rep. Pauls. The motion carried and the minutes were approved as read.

Hearing on:
Sub SB 474 by Legislative Post Audit Committee---Kansas whistleblower act: employees

of state and local govermments and certain public contractors; communications with
auditors.

Bob Nugent, Revisor, gave a quick briefing on the bill. Under existing law, state employees are protected
when they talk to the Legislature or their legislators about activities within their agencies. They are also
protected if they report a violation in state or federal law from any kind of retaliatory disciplinary action by
their employers. This bill extends the protection to private contractors and local government employees. It
also extends the protection to employees who report activities to Legislative Post Audit during an audit.

Barb Hinton, Legislative Post Auditor, appeared as a proponent of the bill which was introduced through the
Legislative Post Audit Committee. It would strengthen the Kansas Whistleblower Law. The bill is designed
to shield from reprisal any State employee who reports illegal, inefficient, wasteful, or dangerous government
action. Since introducing the bill, they have found weaknesses that needed to be changed and the bill was
reworked and a substitute bill was passed in the Senate. Not all of the amendments were added by her agency.
(See Attachment 1) She explained some of the amendments to the bill and who made them in the Senate
committee and answered other questions from the committee.

Dawn Reid, Kansas State Nurses Association, appeared before the committee as a proponent of the bill.
Nurses who see health care fraud are reluctant to report it for fear of retribution and retaliatory actions by their
employees or providers. Fraud within the health care system is costing the State of Kansas a great deal of
money. It is currently estimated that ten cents of every dollar is lost to fraud. They find that the need to
provide adequate protection to those who report fraudulent activity is vital. (See Attachment2)

Don Moler, League of Kansas Municipalities, appeared before the committee as a proponent for the bill but
feels it needs a little strengthening. One of his concerns is false or fraudulent reporting of information. He
offered several amendments. (See Attachment3)

Senator Lana Oleen appeared as the chairperson of the Legislative Post Audit Committee and testified in
support of the bill. She believes it is a good government bill. She believes that the way the legislation is
fashioned will be very effective especially as we get more block grants from the federal government. She also
gave some information about the changes that have been made since the bill was drafted.

Ron Smith, Kansas Bar Association, appeared as an opponent of Sub_SB 474. The Bar Association feels

Unless specifically noted, the individual remurks recorded bercin have not been transcribed
verbatim. Tndividual remarks as reported herein have not boen submitted to the individuals 1
appearing before the committee for editing or cotrections.
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CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON BUSINESS, COMMERCE & LLABOR, Room 526-S
Statehouse, at 9:07 a.m. on March 6, 1996.

that the bill expands the current law significantly. The whistle blower actions are very narrow causes of action
and are now allowed by the courts only in very limited circumstances. He does not see enough limitations in
the application of the law in the bill. In his handout are several amendments that the Bar Association feels are
needed. (SeeAttachment4) He will return tomorrow to answer questions from the committee.

The hearing on Sub_SB 474 will be continued tomorrow, March 7, 1996.
The meeting was adjourned by Chairman Lane at 9:57 a.m.

The next meeting is scheduled for March 7, 1996.
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LEGISLATURE OF KANSAS

]

@88 LEGISLATIVE DIVISION OF PosT AUDIT

MERCANTILE BANK TOWER

800 SoUTHWEST JACKSON STREET, SUITE 1200

Toreka, KAnsAs 66612-2212

TELEPHONE (913) 296-3792

March 6, 1996 Fax (913) 296-4482

Representative Al Lane, Chair

House Business, Commerce and Labor Committee
State Capitol

Topeka, Kansas 66612

Dear Representative Lane:

As you know, the Legislative Post Audit Committee introduced the legislation
(Sub SB 474) that you have before you today. This bill would strengthen the Kansas
Whistleblower Law. I'm appearing before your Committee today on behalf of the
Legislative Post Audit Committee and in support of this bill.

K.S.A. 1994 Supp. 75-2973 is designed to shield from reprisal any State
employee who reports illegal, inefficient, wasteful, or dangerous government action.
However, the Committee felt that the law, as written, has some significant
weaknesses:

° As it stands, Kansas’ whistleblower law covers discussions of
agency operations only with members of the Legislature. The law
states that “No supervisor or appointing authority of any state agency shall
prohibit any employee of the agency from discussing the operations of the
agency, either specifically or generally, with any member of the legislature.”
But that protection doesn’t extend to Legislative Post Audit, which serves as
the eyes and ears of legislators in monitoring agency operations.

. Kansas’ whistleblower law protects only State employees. With
the increased emphasis on privatization, more private-sector contractors are
becoming involved in helping conduct the State’s business. Yet such
individuals have no protection if they want to expose problems related to that
business.

° Kansas law is more restrictive than similar laws elsewhere, and
therefore potentially less effective. The attachment to this letter shows
that many states have whistleblower legislation that is much broader in its
coverage of employees than is Kansas’ law.

As part of its deliberations on the bill, the Legislative Post Audit Committee
sought input from the Secretary of Administration on the proposed amendments. The
Secretary made a number of other recommended changes, including extending
coverage under the bill to local government employees. The Committee would
support these changes.
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Representative Al Lane
March 6, 1996
Page 2

In sum, the Legislative Post Audit Committee introduced SB 474 to improve
the effectiveness of the Kansas whistleblower law, and to help ensure that our office,
among others, can get the full cooperation of the staff of the audited agencies. This
bill corrects the weaknesses the Committee identified.

I would be happy to try to answer any questions you may have on this bill.

Sincerely,

ey

Barbara J. Hinton
Legislative Post Auditor

Attachment



Whistleblower Laws in Other States

The table below reflects the weaknesses of Kansas’ whistleblower law compared to those
in other states. For example, laws in every state we reviewed, except those in Kansas and

Washington, covers local public employees, not just state workers.

Agencies to

Disclosures Which Disclosures Employees
State Protected can be made Protected
Kansas a) Agency operations Legislators All State employees
b) Violations of State law or rules Any appropriate authority All State employees
and regulations
Alaska “Matters of public concern” which Any federal or state agency,  Any person who
include violations of any law, or political subdivision performs services for
regulation, or ordinance; a danger to wages for a public
public health or safety; gross employer (federal, state,
mismanagement, substantial waste or local)
of funds, or clear abuse of authority;
or a matter accepted for investigation
by the office of ombudsman
Hawaii Violation of law; participation in an  Any public body Any public-sector or
investigation, hearing, or inquiry private-sector employee
held by a public body; or court
action
New Violations of law, participation in an  Any governmental entity Any public-sector or
Hampshire investigation or hearing (employee private-sector employee,
first must give violator opportunity but not private
to correct violation) contractors
Oregon Agency operations; violations of any  Legislature and legislative State and local
federal or state law, rule, or staff government workers,
regulation by a state agency or a those acting on behalf
political subdivision; gross waste of of the state, or
funds; danger to public health and employees of firms
safety performing services for
the state
Pennsylvania  Violations of federal or state statute Any appropriate federal, State and local
or regulation, ordinance, or code of state, or local agency employees, or any
conduct or ethics; substantial abuse, person under contract to
misuse, destruction or loss of funds perform a service with
or resources belonging to a public the state or a political
body subdivision
Washington “Improper government action,” Office of the State Auditor State employees

which includes any violation of any
state law or rule, abuse of authority,
gross waste of public funds, or
danger to public health or safety

/=3



DEPARTMENT OF ADMINISTRATION

BILL GRAVES
Governor

SHEILA FRAHM
Lt. Governor/Secretary

JEFF WAGAMAN
Deputy Secretary

Room 263-E

State Capitol

Topeka, KS 66612-1572
(913)296-3011

FAX (913) 296-2702

December 11, 1995

Ms. Barbara J. Hinton

Legislative Division of Post Audit
Mercantile Bank Tower

800 S.W. Jackson, Ste. 1200
Topeka, KS 66612-2212

Dear Ms. Hinton:

I appreciate your letter seeking input on the Kansas whistleblower law. The Department
of Administration agrees that K.S.A. (1994 Supp.) 75-2973, the Kansas whistleblower law, could

be improved. Below are some of our recommendations.

. Although the law protects classified and unclassified employees, it does make a distinction
procedurally and substantively between both types of employees and should be changed.
Classified employees are currently required to proceed through the Civil Service Board
process pursuant to subsection (d). In that respect, the law does not create a new cause of
action but requires an aggrieved employee to proceed with administrative remedies prior
to being able to initiate litigation. Unsuccessful litigants at that level would then resort 1o
District Court. However, unclassified employees, who were provided protection under
subsection(g) of the Act in 1990, have the immediate right to initiate an action in District
Court. One way to treat both types of employees the same is to require unclassified
employees to also seek Civil Service Board remedies. This would treat both classified and

unclassified employees similarly and may avoid additional litigation,

. Attorneys fees and costs should also be addressed. Subsection (g) allows the court to
award an employee the costs of litigation, including reasonable attorney fees and witness
fees, but does not allow the State/taxpayers to recover such costs in appropriate cases.
The potential of being subjected to an excessive award of attorneys fees in relationship 10
the actual damages sustained by the employee inappropriately subjects the taxpayers to
increased liability. The Department suggests that either the awarding of litigation costs be
eliminated or the statute be amended so the awarding of litigation costs is a two-way

street.

/=%



. The Department is not a strong advocate for amending the law to protect employees who
disclose information related to agency operations or other matters of public concern to
Legislative Post Audit or other state of federal oversight entities, as well as to legislators.
Currently, employees who report violations of laws and regulations to any person or entity
are already covered by subsection (b) of the whistleblower statute. Perhaps this issue
should be discussed in a legislative committee.

. The Department does see merit in broadening the provisions of the Act to encompass local
government employees. This is consistent with the public policy that led to the
promulgation of the original law. However, we do not recommend amending the law to
encompass employees of private sector entities that have a contractual relationship with
the state. This appears to be an unnecessary government intrusion into the private sector.
A common law cause of action already exists protecting private sector employees from
whistleblowing incidents affecting the public health, safety and welfare.

In summary, the current whistleblower law, while a proper instrument of public policy,
could be improved by removing the attorney’s fees and costs provision and also by restricting it to
state and local government employees. If you have questions regarding any of these matters or if
we can help in creating legislation, please let me know.

- //W/‘*-/
Sheila Frahm
Lt. Governor/Secretary of Administration
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Appendix A ‘
State Statutes Protecting Public Sector Employees

FAX NO. 807-163 3351

P. 02
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This amgx: sumarizes the state statutas which proteet whistleblowers employed in the public ssctar. These statutes may bo found in the BNA

ns Roporter Manual, State Laws, Volwnes 4 and 4A. B
NATURE OF

PROTECTED
STATE COVERAGE CONRUCT VIOLATION
ALASKA, State or Jocal Employee who reporta,or  Vislation of any luw or

" Alaske govérnment is about to tion, danger
Stat, amployees violstion to s publicbody  public heaith xnd safety,
$§35.90.100 where employes has gross mismanagement,
o eq, reasanable belief. waste, sbuss of authority,
(1989) era mnbmrml‘u invo:trieh

gation by the office of the
! ombudsman, .

* ARIZONA, Stelv or local Employee who reports Vislation of any law, o
Asiz. Rev. gowramaent vi%uymn 1o attornsy nimmg«.g’ut. gross
Stat. Ana, smployess general, legislature, waate of monies, or sbuse
$38-531 governer, county of authority,
of seq, . sttorney, or faderal,

(1989) slots or local law

t sgency,
CALIPORNIA, Eamp! of tate  Eaployeo who reports Violation of state or federal
Cal. Gt .:v:{::mt vt’ol?ug:u to :35? Lagis- law or reguistion,
Cods $510540 o state lative Audit Committee,  séonomic waste, or grom
e 309, univergitiss Auditor Gencral, oz unj. ® uet, incom.
{West 1989) vergity officers. petency, of inefliciency.

REMEDY

Civil action, darosges
including punitive
dumages; civil fine not
{0 exceed $10,000,

‘Mmtin haaring
viohto;o.dahallgow
stispended up days
of domissed

Administrative hearing
before Stals Personnel
er if no action by
Board, civil uhoz for
| [ Lt j»
g i
stiorneyd’ focs.

OPPORTUNITY
TQ CORRECT

Employer may req{n'.n

urt;pltzep fa‘ give notice
prior to initiating &
report; howaver,
employes ig not
x'equ}“i n‘}x to give y;-ior
notics if reasonnbly
bel‘iﬁ\{a it woul:! not
Tetult in prompt actian:
the utivit&is already
known to the employer;
0 emergency is ine
volved, or fears reprissl
o dlscrimination,

NA
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PROTEQCTED NATURE OF OPPORTUNITY
STATE COVERAGE CONDUCT VIOLATION REMEDY TO CORRECT
COLORADO, Slate employees  Employes who disclosss Any practics, including Administoative bearing for  Employees roust make
Colo. Rev. jpformation toany - waste of publie lunds, employees {in state ggod-mm e“égrt to
Stat. Pemscn O testifies before  abuse of autharity, or personne! system; civil . provide information to
$$24-50,5-101 any committee of the mismansgenent action for reinstaternent,  supervisor, momber of
¢ seg. goseral assambly. beckpay, and cther general , 07
(1549) relief. appointing authority
. before disclosure.
DELAWARE, Stats employees  Emplovee whoreparts to  Vilation of state ox federal  Civil action within N/A
Del. Code Ao, state Office of Auditer iaw ot regulation, 90 days, damages avail-
Ht. 29, of Accounta. abls not spocified,
$5115 (1909) '
FLORIDA, State orlocal Employes who disclosss - Violatims of any federal,  After ssbwiating N/A
Fla, Stat. Ann, government viglation to state or state, o7 local law o inistrative somedion,
$112.3187 yoes, OF foderal ageesy with regulation thay presentan  employess may bring
(West 1989) employses of auibority to iovestigate  substantial and ¢vil setions for rein-
contrsctors with  the violation danger to the public statemont, backpay and
atate or local health, safety, or welfars;  atlorpeys’ fees.
goveramant, or
feasance, or neglect of
duty by a agency.
ILLINOILS, State employses Employee who discloscs Violation of law, rule, or Admipistrative hearing. NA
1k Ann, Stat. viclation. vegulation; smismanage.
eh 127, maat, grom waste of
para. 63b119¢,1 funds, abuse of suthority,
{Smith-Hurd 1989) mbmn:i:l .b'ﬁc m
danger to Pu
and safety.
INDIANA, State smployea  Bm who reports Violation of state or federnl  Administrative sppeal. Employee must disclose to
Ind. Code Ann. P vg{.nyt‘i;n in ;r?;ng, Iuwa or regulations, Ve azporvim and give
$4-16-104 unless employee knows misase of public reasonable time to
(West 1989) of {aluity. resources. oorrect :
SR - [ Ix
JOWA, State emaployees Disclusurw of Information  Vielotion of law or ruls, None provided.
Towa % member of General mismansagemant, £ross
$§79.28 Assersdly, legislative sbuse of funds, abuse of
ot 3eq. service bureau, legisla. authority, or substantial
(1089) Live fiscal bureay, eanews  and specifie danger to
staff of General publiz health and safety,
Assambly, where em-
g:yu has rcanonable
) if,
KANSAS, Stats amployess  Reporting of violation to Violation of state or federal None provided. Statute specifically pro-
Kan. Stat. Ann, ARy person, agency, or law, rulss or regulstions. hibits any requirement
§75-2073 arganizatios, urless em- of prioc disclosure to
(1988) ployee knows of falaity or supsrvisor,
Tetkiesaly disregurds
falaity,
KENTUCKY, State employees oyees who report Vielstion of any state or In addition % administras  Employers may nat re-
Ky, Rav. Stat, 30]&?& to judicial, foderal law or i tive remedies, amplayess  quire notice prior to dis.
Ann. $§51,101 ¢ lagislative, or enforce- or mismansgement, raay briog & dvil action elosurs of information.
of seq. ment sgencies; em- waste, fraud, or for Teinstatensent
(B:ﬁv'm 1989} ployees bear burden of endangerment of public punitive dasnsges.
providing by clear and heaith or safely.
oonvincing ¢vidence that
werc about ta raake
protacted disclosuren,
MARYLAND, State employees  Disclosure of viclatien Violation of any law, rule,  None provided, N/A
Maryland which employes reason- regulntion; Kross wis .
Ans, Code ably belleves to axist. management; gross waste
:;‘-Lg;m of Mt’y- sbuse of el
1CF of 20q. suthori i substan
(1983) and specific danger to
public bealth & safety .
MISSQURI, State employsss  Employses who disclose Violation of any law or Administrative bearing Employers may not
Mo. Rov. Stat, violatians to state regulation, mis- which may result in require eruployees to
908,056 suditor or memaber of managemant, wasts  auspension up {o €ive notics prior w dis-
{1989) legislature, of funds, abuse of 30 days, or forfeiture of closure of information.
suthority, or 2 position in caves of
i ! willfa] or repentad
danger to public health or  vislations.
safety.
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PROTECTED NATURE OF QPFORTUNITY

STATE COVERAGE CONDUCT VIOLATION REMEDY CORRRCT o
»>

NEW HAMPSHIRE, State employees  Public discussion and All matters concerning the NA NiA =

g.ﬂ. m nvinz o ommomon all  otate and its policies, . %

tat, o
$98-E:1 m md its polleel. =

(1988) 13

State Employees who repart, ar  Vislation of state or federal Civil action for injunction. Statute specifically
g%mg::mnm& srpleyecs a:c aybout 7] repop::' law or regulahon, fnud. reinstatement, back provides that notice be °§

Beat. violations to supeevisor misapprepriation of wages, actual demsges, given to supervisor or ~y

$3126.84 or ather appropriate tnmh. ora dungeﬂb panitive damages for other spprepriate ¥

ot s2q. sutharity, where em. puhhc beaith and safety,  willful re'uhmoa, and authority.

{1983) g:y« bas reasonable attorncys' fees. S‘

ief. 8

KLAH State employees  Disclosurs of, or offerto Ay informaticn. Administrutive hearing N/A 8,
gkh. St?:m' per dinclom, information to and sppeal before Ethics ay
tit. 7¢, §4841.7 any member of legisla- and Merit Commistion, ®

ot 869 ture, legislative com- supervisor forfeita j E

(1989) mittee, adminictrative and eligitility for state g
haaring, or court of law. cnploymeu!. fur Give g

d

OREGON, State employees  Disclosure of violations.  Violation of laws, rulcs, ot Mmmwtmuve hearing. NA i~

Or. Rov, Stat. asnd employscs unpmpn actions or inel- . §

$240.316(8) of publiz ":r“ for S'

(19%3) corporations dﬁc&n or [ . ]

ployses; gross waste of o
fands, abuse o{ autherity, [
spacifie danger to pablic
lmlth & safety. %:-
®
>
SRR ITTIRASETN OISt iriint
W?MﬁmaﬂnWMpmm bemeotte w e N R e e Y R R N R A '

PENNSYLVANIA, State or local Ewployoos who diulouo Violationo which are net Civil action for reinatate- N/A S

43 Pa. Cons, governmant vislations to supariom, technical or minimal of ment and actual g

Stat. §$1421 employees or opp ropriate federal, any foderal or stats law damages, including R

o geq. or Jocal agencies; or regulation, or of code of  attornays’ fees; civil fine -3

(1989) . c:nploynl must ano by ethicsdesigned toprotect 1ot b0 excoed $500;
preponderan interest of public or suspession of violator for
evidenos ﬂut they were employer. up to six months. .
about to make
disclosures. w

SOUTHCAROLINA,  Stataorlocal  Eaployees whodiaclowa Vidltion ofany fodaralor  Civl action for reinstate. NIA g

8.C. Code Ann. government violations to sppropriste law or regulation,or  ment and dunages,

$48-27-20 employees bodies; Pebuttahle v, corruption,  izeluding 25% of public gJ

ot seq. presumption that yde wasts, fnud, groes negli- funda saved up %2 $2,000, S

(Law Co-op 1988) vores action within one gem,ovmmw £
your was ment. ®
reotivated by intent to A
retaliute. S

TENNESSEE State education  Employee who disc!om Knowing or willfyl falsifica- Civil action for iniummn. NIA v

mn, Codo employees violation tions to mt: officiale, law  reinstatement, E
Depamum. Eduu anforcanMint agenciss, or ,  WREeS, sehiori ts o=

fmss-1401 - toa lgilater, e jodicary wase e mis mnd-m-?.w ' s

: ployoc of the department  mansgement of public attorneys’ fess.

1989 or legislature, or testifes  adueation hmds. . 8
bofon cotnmittee of e
thaGenenI Aseembly, ;,

TEXAS, State smployess  Ranployes who roporte Viclation of state or foderal  Civil action withia NA

Tex. Rev. Civ. violatine t9 Inw enforos.  statute or rule, or lecal 90 days; uiutuumat.

Stat. Ann, ment ageacy in cedinanee ot rule. backpay, costs,

art, 6252-16s foith; cmployes attorneys’ fees, punitive

(Vernon 1989) burden; ”:r“ml!;lt.i pr; damages, and actual §
sumption of violation damages,
pusdel w ithin 90 d.y- of
ogoury wi
Teport. /=5
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PROTRECTED . NATURE OF : OPPORTUNITY
STATE COVERAGE - CONDUCT VIQLATION REMEDY o
. N
UTAH, State or local Report in any fashion Violation of federal, state,  Oivil sction within Employee must give em-
Utah Codo government indndinimbd. or local law ot rule, or 30 days, reinstatement, ployer formal notice and
Any, smployees writhen, brondeast or - waste of public funds, backpay, costs, allow reamposble time
§67.21.1 otherwise, of violation, property, or manpower, atiarneys’ fees, and ¢ivil for correction, or S
(1946) mleu c yea has fae. conform with reason. =
w that adle administrution pro-  &°
nport in ful:, mployec . eedures for reports. &=
o
eonvmem ev\d«m to a8
show he was intending to €
make report. 12
L)

WASHINGTON State loyces Report to Slate Audilor Violation of sate la
Wazh. Rev. Cod'a e « vegarding violation, or rule; ;b‘\:!c( ™

$42.40.010 whare employee has |nthonty', gross waste

(1989) good-faith belicl, of publi¢ fands; or
Sobetantial snd opect
and safely,

WEST VIRGINIA,  Suis or local Employees who report Vislations which ave

W, Va, Cado goverument violations to superioxs or  {echnicul or minimalief
$46C-1-1 employees to appropriate public any federal or state v
o 59, bodics; employses must or regulation, or of
{1888) vebypni;o. adenunce othics designed ta protact
of evidence that they interest of public or
were sbout to make smployer.
diselosures.
WISCONSIN, State employees  Disclosure of eriminal Violation of any state or Administrative remedy ar  Employes must disclose
© Wis, Stat. Ann, activity 0 law anforce- federal statute, pule o7 «vil action: oo available  information in writing
§$230.80 naent agency; disclosure regulstion; miamanage damages specified. to supervisor, or ask
o seq. of violation to any mant, sbuse of authority, commission to whith
(West 1988) perscn; unlsss employes substantial waste of government sgency
anticipates thatdiy- ' public funds, or & danger report should be made.

£

IS HTEIIK
mf'..'. ;;‘

D
-

NA

NA

closure is likely mult %o public bealth and
in recolpt of anything of  safety.

value by employee’s

immediate family.
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Appendix B

State Statutes Protecting Private Sector, or Both Private and Public Sector Employees

Tnis appendix summarizes the state statutes which protect whistieblowers employed i the pnvm wsector, or in both the private and public sectors.
These statutéy moy be found in the BNA Labor Relations Reporter Manusl, State Laws, Veolumes 4 and dA.

PROTECTED NATURE OF ' : OPPORTUNITY
STATE COVERAGE CONDUCT VIOLATION MEDY TO CORRECT
CALIFORNIA,  Rrivate ssctor Employee, with reasonable  Vilation of federal or statc  Misdemeanor penalty. NA
Cal. Lab. Code employoes exuse 5 believe violation  statuts or regulation
$1102.5 has occurrad, who makes
(West 1989) report o governmant or
iaw enforcement agemcy.

OONNEC'HCUT, Frivate sector Employee re Violation of Man.l, mm Aﬁzx uhamoa of admin- NA

employets mony te pnhhe hodﬁ or local slatutes, regula- ve remedies, civil
Sm.Ann. violation unless em- uoa.orordxmm mmwm
£681:51m ployes knows it to be reinstatemant, backpsy,
(West 1949) falsc. costs, and attorneys’ fees,

State or lacal Rtpod of violation to pab- ion, unethicel con~  Administrative eomplaint . NA
governmant lic body nnless employee  duct, viplation of state or with state employee
smployess knows it is hlu. foderdl law, grome :/:m, Réview Board.
. mismansperaent, abum
authority, dapges to pub-
lic health and sufety,

HAWALL, Private and public Employwes who d Vislations of state or Civil action for reinstate- N/A
Haw. Rev. sector exsployess  violations to puhhc federal laws or rules. ment, hckpoy actual / — 7
Slat. bodies. damages and attoroeys’

$278.81 foes; civil fine of up to
{1988) $500.

-
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PROTECTED NATURE OF OPPORTUNITY s
STATE COVERAGR canNnueT VIOLATION REMEDY g
LOVISIANA, Private and public  Compleints or reports Envirenmental violations.  Civil action, treble N/A
La Rev. sectar employees  regurding violations of damages, coats, stion
Stat. Ann. savironmental laws of Beys’ fots, backpay, and - €
$2021 state, fedural of local exotional distress ot
(West 1989) i authorities, unless sor- damages. @
ee has daliberataly ®
vi environments!| 1o
- :
MAINE, Private stetor Employes, with reasonable Violation of state or fedarsl  Afer axhaustion of admin- Employse unpretacted by
Ms. Rav. Stat. employeas cause, who raports or law or regulation. istrative remedies, eivil unless first discloses to &
Aun. .26, gives information con- sction within 90 days, supervisor, and gives 3
$3831 ot a0g. atthing viclation; reinstatement, buckpay, opportunity to correst, o>
{19%9) gplcm boars buxd:_n eo;h‘n, S‘x:.“uy" foas, and  unlem futile, ;
a L Y
Stats employses Employee giving informs.  Any informuation, Civil action within N/A o
thon ta legislative 120 days. reinstatement. ;3
committee. batkpay, costs, attor a
peyr fesa, and civil fine, 5
Fublicutlity  Employee fiing Inors-  Any informacon unlees t s After exfaution of s N/A 3
employers ton to Jegislative a tTade secyet of carporate istrative remedies, civil 1y
committes or Publie strategy. sction within 90 days, |
Utilitiey Commiasion, reinstatement, backpay, N
unless it is & trade secret mlﬁomp {oes, and &
or soyporate strategy. civil fine,
MICHIGAN. Private and public Employee who reports,or  Viclation of faderal, atats, le action within N/A _§:
Mich. Comp. sactor smployess  is about to report, sus- or local statute or reguls- 50 duys, reinstatement, o
Laws. Ann. peet«ed viclation, unlesy Hon backpay, coata, attor- ®
§815.861 smployee knows of peys' fees, and civil fine,
o 2y, falsity; empioyee has %"
(West 1988) burden by clm and oon- b

eyt PR T T Rt T e

Private and public Bmployee who reports ie-  Visletion of any foderalor  Civil action for equitable N/A b
Mins. Stat. A sotor ouplp:ym h’bou to employer or (o stats law or rule, relisf and all damages '.g
Ann. any governmentsl body recoverable at law, ?
§$181.931 :&ll.“ on{:’“mmm::g; ) including stterneys’ fees. s}
o 8¢q.
(Wﬁ 1869) shall not be discloand
: without employee's cca-
sent; employer required
to give writlen potiee of W
reason for tarmination, §:
HAMPSHIRE, Privote and public  Employew why reports vioe  Violetion of federal, state,  ARer cxhaustion of work- Bmployeo roquired to give
ﬁ”,{vm soetor m;ﬁoym ml:ho{s.:n good faith, or ot loeal law or rule, lacs rerandies hearing  prior notice to employer R
Stat. Antt, who participates in an befors the commissioner  and reasonable oppor. 8
$§275-E:1 investigntion by & gov- of Iabor for reinatate- tunity tocorreci nnleess  §
ol seq, emaental entity; em- : ment, seniority rights, futile, )
(1988) : ployee may refuse o Lringe beaelits, and =
exetute any ditective injunction. g
_which is a violationof a i ~
stats or federal law or ] p J
rule. ot g
JERSEY, Private and public Employee who reports vio-  Violation of any law or reg- vil action for reinatate- J s required to ®
)’E?sm. ! welor employess h};.ici to supervisor of 0 ulation. /chat. backpay, punitive written notico t¢ ta
Ann. public body; amployecs damages and attorneys’ s, unless eme R
$834:19:1 teay refuse to participate foes; civil fine up 0 plogees reasomably g
o ng. in violotions of law, moo fg firet vxgam;. e gm vmw.wn is ;’
fraudulont activity, ¢ e - #08 up to $5000 for su Idiown (o supervisors
(West 1387) conduck incompatible f o suent violations. ressonably fear phyaal 3
with elaar mandate haro, of in emerpen- =3
public policy. d ces. §
~ . Private sector Employee wha discloses or  Vielation of state, fedonl. B ployee must disclose to &
; ﬁ‘i[wx:\gkxﬁw wmploysss threatens to discloss vio-  or local statute or regula- - reinstatement, wdpyeres ¥
§740 Istion, or gives tion which creatos 1 backpay, coets, and sotgble opportunity te /
(McKintey 1989) information to o public substantia) and specific stiorneys' fors: employer before dis-
body, or refuaes to par danger to the public f .
twipats is violation. hestth and safety.

/
{
i
}
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PROTECTED NATURE OF QPPORTUNTTY
STATE COVERAGE CONDUCT VIOLATION N REMEDY T0 CORRECT g
NEW YORK Public sector  Employee whodiscloses  Violation of federal, state o Administrative hearing;  Employes mustdisclosc o §°
(oontd) employees violation o & govern: jocal lnw, rule ar regula: reimtatement and backs  employer and allow rea- &
) mant body in good faith. t:nn,vrdwgeprubhc - pay. sonable opportunity to ol
safety or health. oorrect unless imminent &
threat to public safety. g
OHI0, Private and public Employees who discloss Violation of any federalor  Civil action for temstwe- Employees mmred to §
Ohio Rev. seetor employees  viglations to supervisors  state law or regulation wment, backpey and give immediate &
Code Aan, er appropriate public which is eitber crimiosi sliomeys’ fees notice followed by writ- ;
§§4113.51 officials, or likely to eause im- ten report, o whichem- &
ol peq. minent risk of pbysical ployers must respond Eq
(Baldwia 1959) harm o persoos or a baz- vnmmﬂhoumi!‘no-
ard to public safaty, Intion is nat coreected 4
amployees may report to 9,.
sppropriste public off- :u
RHODE ISLAND, State or local Employee, with rcusonabie  Violation of state, federal or  Civil agtion within three N/A o
R.I Gen. Laws government belief, who reports or is loal statute ngult— years; reinstatemant, g
$306-18-4 employocs about to report violation, backpay, soetz.
et 2eq. ou?lf:ﬁ :;"thm‘”‘ 3
(1989) 1y, pre
informatios to public g
body‘ employeedhu bur- g,
mvmm cvidenco, §
RHODE ISLAND, Private and public * Violstion of lawa regarding - N/A °
R.]. Gen, Laws sector employees toxic waste, : o
§36.15.9 . E
(1989) :
&
J”: (- \.l j
WM{WN:@«#V\ Mpisg s e 1|
:
i
i
TENNESSEE, Private sector Employse who vefuses to V”wktwu of state or foderal  Civil action {ot wrengful N/A S
YQenn. Code smployecs participate in, or remain  ¢ivil or crimina! code, or discharge; if exployss .'g
Ana, silent sbout, megd regulation intended to Ales frivalous or sbunive b
$50-1-304 activities; employecs’ off-  protect public healthand  lawsuit, cowst may -]
{Supp. 1990) duty use of nen.regu- mfety. impose sanctions
lated agricultural iog attarneys’' foes.
products, .
WIBCONS Private sactor Eaployees who complain  Viplations of state laws Administrative hearing N/A
Wis, Stat. w e‘:ployea or report violations to regarding wages, hours, {30 days to fils cort- '
Anmn, of [ndustry,.  child lsboz, workplace plaint), badk pay,
$4101.01 Labor and Humsn safety and discrimination.  reinstatement, or com-
et seq. Resources, peasation ir licu of
(Woat 1990) reinstatencot, and edu-
cation or tred
programs.
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MODEL STATE WHISTLEBLOWER PROTECTION ACT

(Cause of actien) 1., An empleyer or agent of an employer
shall not discharge, demote, suspend, threaten, harass,
blacklist, or ir any other mannar discriminate against an
applicant, empleyee or former employee, bacause the amployese
contributed or was about to coniribute to public pelisy, through
any disclosure of information not prohibited by statute, by
and“eheritichanger LW ralardar Ar im oane other nanner not

(Statute of limitations) 2. A cause of action bust be filed
within two years after a prohibited act occurs or a pattern of
prohibited activity ends. |

(Jurisdiction) 3. The employee may file a complaint in state
court and may elect to have & sury trial,

(Stays) 4. Upon motion of the complainant, the court may
order & stay of any alleged discrimination if the court
determines that there are reascnable grounds to belisve that a
viclation of this Act has occurred, exists or is about to take
place.

(Burden of proof) 5. In all proceedings under this Act for
permanent relief, once the ccmplainant has established by a
preponderance of the evidence that an activity protected by this
Act was & centributing factor in the alleged disc¢rimination, the

burden of proof shall be on the respondent to prove by ¢lear and

/=/2
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convincing evidence that the alleged discrimination would have
occurred on legitimate, indepéndent grounds even if the employee
had not engaged in activities protected by this Act,

(Costs and fees) 6. 2f an employee acting under this statute
substantially prevails or significantly contributas o the public
interest through the causa of action, the exployer shall pay all
reasonable costs and attorney fees.

(Remedy) 7. Relief available to ap employe¢ under this
statute includes com;ensaﬁicn to be made whols, including but not
linjited to reinstatement, backpay, intersest and seniority rights,

~ compensatory damages including but net linited to medical or any
other special costs incurred due to prohibited activity, ang

‘punitiva damages. An award of punitive damages shall be based on
the nature of the employer's prohibited activity, its chilling
effect on other employees and the significance for tha public of
the challenged underlying conduct challenged by the employee.

(Non-preciusion) §. The rights and remedies provided to
eaployees by this Act are in additien to, and not in lieu of, any
other contractual rights and remedies of the employees, and are
not intended to alter, supercade or in any other way effect those
rights and remedies. |

(Posting) Each employer subject to this Act shall post and
keep posted in conspicucus places on its premises a notice to be
prepared o approved by the Attorney General containing th§
provisions of this Act and such information as the Attotney
General considers appropriate to achieve its pPurposs.

4512
/=/3



700 SW Jackson, Suite 601 Betty Smith-Campbell, MN., R.N., . . .«P
Topeka, Kansas 66603-3731 President

913/233-8638 * FAX 913/233-5222 Terri Roberts, J.D., R.N.
Executive Director

the Voice of Nursing in Kansas

For more information:
Dawn L. Reid, LIM,JD,RN
Assistant Director

700 SW Jackson, Suite 601
913.233.8638

Topeka, KS 66603-3731
March 6, 1996

Substitute SB 474
"The Whistleblower Actm®

Chairperson Lane and members of the Business, Commerce and Labor
Committee:

My name is Dawn Reid, LILM,JD,RN, and I am the Assistant
Director of the Kansas State Nurses Association (KSNA). I am here
to testify in support of SB 474. I recently testified on behalf of
KSNA in support of SB 660, which would establish a state Medicaid
Fraud Task Force. We feel that in order to more effectively
investigate Medicaid fraud, protection must be in place for those
reporting the fraud.

KSNA represents the interests of 29,000 registered nurses in
the state of Kansas. Of these 29,000, 1,079 are advanced practice
nurses, such as Nurse Practltloners, Nurse Anethestists, Clinical
Nurse Specialists, and Certified Nurse Midwives. Thus, the
majority of registered nurses in the state who practice nursing,
practlce at a staff nurse level; these may include those who work
in hospitals, offices, community health agencies or home health
arenas. Because they work with providers and patients on a daily
basis, they have access to know1ng when fraudulent billing
practices may be occurring and how it is being practiced.

Examples of health care fraud being practiced on a daily basis
abound. One example of fraud encountered by nurses was a physician
known as the "minute man". This was a psychiatrist who would
demand that his charts and patients be lined up at the nurses
station when he made his rounds. He would spend approximately 60-
90 seconds (as timed) with each patient (including writing orders
and notes in the patient’s chart), but bill for a 30 minute session
costing $150 dollars. This is just one example of the many types of
fraud that nurses are aware of and encounter on a daily basis.
Nurses are very knowledgeable about how the system is manipulated,
as well as how a patients illness can be used to profit from.
Nurses have the potential for being very powerful oversights.

However, because most nurses may be dependent on their jobs in
order to support themselves and their families, the¥ hesitate to \

% The mission of the Kansas State Nurses Assoclatlon Is to promote p lonal nursing, to provide a unified volce for nursing In Kansas and to advoca!e for the health and well- belng of all people.

| Yoecae Breecnevs’

; Constituent of The American Nurses Association J.

| & Aalier CornsrnelZes
| ;?Q%éﬂé




report fraud for fear of retribution and retaliatory actions by
their employers or providers. If a nurse is working in a rural
area, there may be only one or two facilities where work is
available. Reporting fraud may end finding any work within that
geographic area or that specialty of nursing due to blacklisting.
Thus, because of this very real fear, much fraud that occurs goes
unreported.

Fraud within the health care system is real and is costing the
state of Kansas a great deal of money. It is currently estimated
that ten cents on every dollar is lost to fraud. Health care
services are being cut due to the increased cost of providing care.
The money that can be saved by controlling fraudulent practices
could ultimately go towards keeping our public health offices
operating.

In order to promote that end, we find that the need to provide
adequate protection to those who report fraudulent activity is

vital. Those who abuse the protection offered by this  act,
(fraudently report their employers) will not profit from their
actions, as this amendment will not cover them. The protection

offered are those that are needed by nurses who suffer the
consequences of reporting fraudulent activities of their employers.

Thank you.

b:dlr/green/sb474



League
of Kansas
Municipalities

LEGAL DEPARTMENT - 300 S.W. 8TH TOPEKA, KS 66603 - TELEPHONE (913) 354-9565 - FAX (913) 354-4186
LEGISLATIVE TESTIMONY

TO: House Business, Commerce and Labor Committee
FROM: Don Moler, General Counsel
RE: Support for Sub. SB 474

DATE: March 6, 1996

First I would like to thank the Committee for allowing the League to testify today concerning Sub. SB
474. Overall, the League has no problem with this bill and is therefore appearing today simply to suggest
to the Committee that modest strengthening will help to improve this act and help to protect the state and
local governments. Specifically under the redress sections found in subsections (g) and (h) specific causes
of action are given to officers or employees of local governments, public contractors or state agencies who
alleged that disciplinary action has been unlawfully taken against such officer or employee. We would
suggest a statement similar to that found in subsection (e)(4) which would explicitly prohibit causes of actions
to be brought when an employee: (a) discloses information which the employee knows to be false or which
the employee discloses with reckless disregard for its truth or falsity; (b) discloses information the employee
knows to be exempt from required disclosure under the open records act; or (c) discloses information which
is confidential or privileged under statute or court rule. We would also suggest that any of these factors

could be used as an affirmative defense by the state or a local government in any action brought under this
act.

This would then explicitly state that causes of action could not be maintained if the employee or officer
were disciplined as a result of faise or reckless statements made under this act.

Thank you very much for allowing the League to testify today and | would be happy to answer any
questions the Committee may have.
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Substitute for SENATE BILL No. 474
By Legislative Post Audit Committee
2-14

AN ACT relating to certain communications by employees
of state agencies, local governments and certain

public contractors; prohibiting certain acts by

supervisors and appointing authorities; providing
remedies for violations; amending K.S.A. 1995 Supp.
75-2973 and repealing the existing section.

Be It Enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 1995 Supp. 75-2973 is hereby
amended to read as follows: 75-2973.

(a) This section shall be known and may be cited as the Kansas
whistleblower act.

(b) As used in this section:

(1) “Auditing agency” means the legisiative post
auditor, any employee of the division of post audit,
any firm performing audit services pursuant to a
contract with the post auditor, or any state agency,
agency of a local government or federal agency or
authority performing auditing or other oversight
activities under authority of any provision of law
authorizing such activities.

(2) “Disciplinary
action” means any dismissal, demotion, transfer,
reassignment, .s:uspension, reprimand, warning of
possible dismissal or withholding of work.

(3) “Local government” means any county, fownship, city,
municipal university, school district, community
college, drainage district and any other special
district, taxing district or political subdivision of
Kansas that is supported by tax funds and includes
any board, commission, committee, bureau, department,
division or agency thereof.

Suggested KBA Amendments

|
'
J
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40 (4) “Public agency”
41 means any state agency or local government.
42 (5) “Public contractor” means any person, parinership,

43 association, corporation or other private business
44 entity that has entered into a contract with a state
45  agency for any supplies, materials, equipment or
46  other goods or for performance of any services.
47 “Public contractor” does not include any public

48  agency.

49 (6) “State agency” and “firm” have the

50  meanings provided by K.S.A. 46-1112 and amendments
£ thereto.

52 (¢) No supervisor or appointing authority

53  of any state-public agency or public contractor

54  shall prohibit any employee of the agency or

55  contractor from discussing the-eperations /of the in good faith matters of public safety, health or general welfare
56  agency or contractor, as the case may be, or other

57  matters of public concern, either specifically or

58  generally, with any member of the legislature or any COMMENT: This amendment limits the application of the law to

89  auditing agency. situations of case law in Kansas in previous whistleblower cases. The
60 (8)-(d) No supervisor or “operations” is a phrase that is wide-open, especially since we now,

61 appointing authority of any state-public agency or through this bill include private contractors. Without this limiting

62  public contractor shall: language, private entities that contract with government have a

63 (1) Prohibit any employee much broader (“the operations of the ... contractor”) liability than if

64  of the agency or contractor from reporting Nany they remain in the private sector only. It will discourage public

65  violation of state or federal law or rules and \ contracting.

66  regulations /\ to any person, agency or organization; or \ [ in good faith

€ \ [ affecting matters of public safety, health or general welfare
68 (2) require-any such employee to give notice to the

69  supervisor or appointing authority prior to making Comment: A “bad faith” report not supported by evidence requires the
70  any such report. employer to defend itself by trying to prove the negative.

71 (e)-¢e) This section shall not be We realize subsection (b) is current law. However,

72  construed as: (1) Prohibiting a supervisor or prohibiting “any reporting” of any violation “to any

73  appointing authority from requiring that an employee person” would mean an agency cannot prohibit

74  reporting

75  inform the supervisor or appointing authority as to even to persons with no legitimate state regulatory interest, e.g. the press.
76  legislative or auditing agency requests for Protected speech should be limited to that affecting the public’s

77  information to the public agency or public contractor health, safety and general welfare.
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or the substance of testimony made, or to be made, by
the employee to legislators or the auditing agency,
as the case may be, on behalf of the agency or
contractor, .
(2) permitting an employee to leave the
employee's assigned work areas during normal work
hours without following applicable rules and
regulations and policies pertaining to leaves, unless
the employee is requested by a legislator or
legislative committee to appear before a legislative
committee or by an auditing agency to appear at a
meeting with officials of the auditing agency;,
(3) authorizing an employee to represent the employee's
personal opinions as the opinions of a state-public
agency or public contractor; or
(4) prohibiting disciplinary action of an employee who discloses
information which:
(A) The employee knows to be false or which the employee
discloses with reckless disregard for its truth or falsity,
(B) the employee knows to be exempt from required disclosure
under the open records act or
(C) is confidential orprivileged under any-etherprovision oflaw-stafute
or court rule.
()-€H Any officer or employee of a
state agency who is in the classified service and has
permanent status under the Kansas civil service act
may appeal to the state civil service board whenever
the officer or employee alleges that disciplinary
action was taken against the officer or employee in
violation of this act or in any court of law or
administrative hearing. The appeal shall be filed
within 30-days-ef45 days after the alleged
disciplinary action. Procedures governing the appeal
shall be in accordance with subsection (f) and (g) of
K.S.A. 75-2949 and amendments thereto and K.S.A.
75-2929d through 75-2929g and amendments thereto. If
the board finds that disciplinary action taken was
unreasonable, the board shall modify or reverse the
agency's action and order such relief for the

"
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employee as the board considers appropriate. If the
board finds a violation of this act, it may require

as a penalty that the violator be suspended on leave
without pay for not more than 30 days or, in cases of
willful or repeated violations, may require that the
violator forfeit the violator's position as a state

officer or employee and disqualify the violator for
appointment to or employment as a state officer or
employee for a period of not more than two years. The
board may award the prevailing party all or a portion
of the costs of the proceedings before the board,
including reasonable attorney fees and witness fees.
The decision of the board in-sach-eases-pursuant to
this subsection may be appealed by any party pursuant
to law. On appeal, the court may award the prevailing
party all or a portion of the costs of the appeal,
including reasonable attorney fees and witness fees.

(g) Any oﬁicer or employee whe—is—m—the
unelassified-serviee-of a local government or public
contractor who alleges that disciplinary action has
been taken against such officer or employee in
violation of this section may bring a civil action
for appropriate injunctive relief;-er-actual-damages;
er-both within 90 days after the occurrence of the
alleged violation. A court, in rendering a judgment
in an action brought pursuant to this act-section,
shall order, as the court considers appropriate,
reinstatement of the officer or employee, the payment
of back wages;-or full reinstatement of fringe
benefits and seniority rights, actual-damages; or any
combination of these remedies. A-The court may alse
award-such-officeror employee-award the prevailing

h-of
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party in the action all or a portion of the costs of
litigation-the action, including reasonable attorney
fees and witness fees.

(h) Any officer or employee
of a state agency who is in the unclassified service
under the Kansas civil service act who alleges that
disciplinary action has been taken against such
officer or employee in violation of this section may
bring an action pursuant to the act for judicial
review and civil enforcement of agency actions within
90 days after the occurrence of the alleged
violation. The court may award the prevailing party
in the action all or a portion of the costs of the
action, including reasonable attorney fees and
wilness fees.

(i) Nothing in this section shall be
construed to authorize disclosure of any information
or communication that is confidential or privileged
under statute or court rule.

(i) Each public agency and public contractor

shall post prominently a copy of this section in locations where

it can reasonablybe expected to come to the attention

of all employees of the agency or contractor, as the case may be.

Sec. 2. K.S.A. 1995 Supp. 75-2973 is hereby
repealed.

Sec. 3. This act shall take effect and be in force
from and after its publication in the Kansas register.

#-5

COMMENT: (I) is a good provision. Lawyer and client communications

are strictly controlled by MRPC 1.6 and MRPC 5.3 in state

Supreme court rules. The Executive Branch should not otherwise

compel otherwise privileged communications.



183
184
185
186
187
188
189
190
191
192
193

160
196
197
198
199
200
201
202
203
204

Also for discussion:

1. The bill is silent as to who has the burden of proof and the level of proof. Does that
mean the standard is preponderance of evidence? In common law whistle-blowing cases, the
standard is clear and convincing evidence. You need to decide whether the proof needed in
these cases will be less than that required in private industry whistle-blower cases. A clear and
convincing evidence standard is the Kansas standard, found in Stuart v. Beech Aircraft Corp. ,
753 F.Supp. 317, 324 (D. Kan. 1990).

2. Case law limits whistle-blower retaliatory lawsuits to instances where there has been
termination of employment. This bill considers remedies for all other “disciplinary actions”
some not amounting to termination. The legislature should decide whether by extending the law
to public contractors they want to extend these remedies, too. Such extension, in our judgment,
will make discerning businesses shy about contracting with the state.

Ron Smith

General Counsel
Kansas Bar Association
March 6, 1996
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