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MINUTES OF THE HOUSE COMMITTEE ON JUDICIARY .
The meeting was called to order by Chairperson Michael R. O’Neal at 3:30 p.m. on January 31, 1996 in
Room 313-S of the Capitol.

All members were present except:
Representative Gary Merritt - Excused
Representative Candy Ruff - Excused
Representative Vince Snowbarger - Excused

Committee staff present: Jerry Donaldson, Legislative Research Department
Jill Wolters, Revisor of Statutes
Cindy Wulfkuhle, Committee Secretary

Conferees appearing before the committee:

Dr. Kevin Koch, President Kansas Chapter of American College of Emergency
Physicians

Joann Wiley, Kansas Silver Haired Legislature

Kathy Kirk, Director of Dispute Resolution,

Helen Stephens, Kansas Peace Officers Association

John Peterson, Kansas ILand & Title Association

Barbara Tombs, Executive Director Kansas Sentencing Commission

Representative John Toplikar

Representative Brenda Landwehr

Jamie Corkhill, Social and Rehabilitation Services

Gary Jarchow, Court Trustee, Wichita

Peggy Elliott, Court Trustee, Johnson County

Others attending: See attached list

Dr. Kevin Koch, President Kansas Chapter of American College of Emergency Physicians, appeared before
the committee with a bill request that would define emergency medical care, (Attachment 1).

Representative Ott made a motion to have this bill request introduced as a committee bill. Representative
Standifer seconded the motion. The motion carried.

Joann Wiley, Kansas Silver Haired Legislature, appeared before the committee with a bill request which
would enhance grandparent visitation rights, (Attachment2).

Representative Standifer made a motion to have this bill request introduced as a committee bill. Representative
Nichols seconded the motion. The motion carried.

Kathy Kirk, Director of Dispute Resolution, appeared on behalf of the Office of Judicial Administration with a
bill request that would amend the Dispute Resolution Act to make to make it more “user friendly”, ( Attachment

3).

Representative Standifer made a motion to have this bill request introduced as a committee bill. Representative
Yoh seconded the motion. The motion carried.

John Peterson, Kansas Land & Title Association, appeared before the committee with a bill request that would

amend K.S.A. 60-1103b dealing with notices to perform concerning new residential real estate, (Attachment

4).

Representative Grant made a motion to have this bill request introduced as a committee bill. Representative
Nichols seconded the motion. The motion carried.

Representative Haley appeared before the committee with a bill request that would amend the consumer credit
code, (Attachment 5). He made a motion to have this bill request introduced as a committee bill.
Representative Spangler seconded the motion. The motion carried.

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported herein have not been submitted to the individuals 1
appearing before the committee for editing or corrections.
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Helen Stephens, Kansas Peace Officers Association, appeared before the committee with a bill request that
would give limited police powers to Federal Bureau of Investigation Agents in certain circumstances.

Representative Ott made a motion to have this bill request introduced as a committee bill. Representative
Standifer seconded the motion. The motion carried.

Representative Pauls appeared before the committee with three bill requests. The first was a parental rights bill
based on Illinois’ parental rights bill. The next request addressed several concerns that were discussed during
the parental rights hearings before the Judiciary Committee last year.

Representative Pauls made a motion to have these bill requests introduced as a committee bills. Representative
Howell seconded the motion. The motion carried.

Her last request would allow the consideration of fault in divorce cases where custody was in dispute. She
made a motion to have this bill request introduced as a committee bill. Representative Y oh seconded the
motion. The motion carried.

Representative Mays appeared before the committee with a bill request amending section 7 of the capitol
murder statute so that any premeditated intentional killing of a child would result in capitol murder charges.
He made a motion to have this bill request introduced as a committee bill. Representative Nichols seconded
the motion. The motion carried.

Chairman O’Neal received a bill request that would increase the docket fee for Chapter 60 filings by $5 and
add a $20 filing fee for post divorce motions.

Representative Haley made a motion to have this bill request introduced as a committee bill. Representative
Garner seconded the motion. The motion carried.

The Chairman also received a bill request that would enhance the law regarding the non-use of a seat belt.

Representative Adkins made a motion to have this bill request introduced as a committee bill. Representative
Ott seconded the motion. The motion carried.

Barbara Tombs, Executive Director Kansas Sentencing Commission, appeared before the committee and gave
an update on prison impact data, (Attachment6). She stated that Kansas is at a very crucial point with regard
to issues of public safety, prison bedspace and sentencing policies. There are no easy or cheap solutions to
the state’s current prison overcrowding problem. Last year the Legislature allocated funds for the development
of the Prophet Model for prison population projections. Projections alone do not provide an answer to
whether prison construction is the solution. What projections are intended to do is serve as a decision making
tool that permits rational and informed policy changes that address the current problems, (Attachment 7).

Hearings on HB 2410 - nonpayment of child support; contempt of court; interest on arrearages; suspension
of driving privileges, were opened.

Representative John Toplikar appeared before the committee as a sponsor of the bill. He commented that the
sponsors of this bill believe that,this would “ground” the disobeying father by taking away the use of his

“toy”, (Attachment8).

Representative Pugh was concerned that if the parent who owes child support has his license taken away, how
would they make a living and pay any support in the future. He also was curious as to what connection a
license had with child support.

Jamie Corkhill, Social and Rehabilitation Services, appeared before the committee as a proponent of the bill
and also had an amendment to the proposed bill, (Attachment9).

Gary Jarchow, Court Trustee, Wichita, appeared before the committee in support of the bill. He commented
that there would be a problem implementing the suggested policy of collection of interest because interest rates
vary from year to year depending on the federal reserve discount rates. Some states have enacted a flat rate for
those whose child support is past due, (Attachment 10).

Representative Brenda Landwehr appeared before the committee as a proponent of the bill. She stated that
during the off session she did a lot of research on this issue and that Post Audit is looking at this issue.
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Peggy Elliott, Court Trustee, Johnson County, appeared before the committee in support of the bill and the
amendments offered by the Office of Judicial Administration, (Attachment 11).

Kay Farley, Office of Judicial Administration, did not appear before the committee but requested that her
written testimony be included in the minutes, (Attachment 12).

The committee meeting adjourned at 5:30. The next meeting is scheduled for February 5, 1996.
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Request For A Bill
" An Act To Define Emergency Medical Care"

Section 1. Policy and purpose. Because of the need for rapid assessment and care, in order to
protect the life and health of the people of Kansas, during a medical emergency. it is hereby
found and declared necessary:

(1) to establish a definition for Emergency Medical Care;

(2) to insure that emergency medical care is provided in a timely manner by licensed and
qualified personnel at a hospital's emergency department;

(3) to insure that emergency medical care is not delayed or denied based on:

(A) a person's ability to pay for expenses incurred during a medical emergency;
(B) prospective authorization of treatment by an insurance company. health maintenance
organization, hospital medical service corporation, health benefit plan. or any other insurer.

Section 2. Definitions.

(1) Emergency medical care refers to health care services provided in a hospital emergency
facility to evaluate and treat medical and traumatic conditions of a recent onset and severity,
including , but not limited to , severe pain. that would lead a prudent lay person, possessing an
average knowledge of medicine and health. to believe that his or her condition. sickness, or injury
is of such a nature that failure to get immediate medical care could result in : 1) placing the
patient's health in serious jeopardy; 2) serious impairment to bodily functions: or 3) serious
dysfunction of any bodily organ or part.

(2) Prospective authorization means contacting any insurer . health maintenance organization.
hospital medical services corporation. or health benefit plan who is not phvsically present in the

hospital's emergencv department. at the time the patient presents for emergency medical care.

House Judiciary
1-31-96
Attachment 1



as defined above, for approval or authorization to evaluate and treat the patient.

(3) Emergency medical providers refers to hospitals licensed by the Kansas Board of Healing
Arts, hospital based services, and physicians licensed by the Kansas State Medical Board who
provide emergency medical care.

Section 3. Procedures.

(1) Once a person qualifying for emergency medical care, based on the definition in Section 2
(1) above, presents to an emergency department, that person shall be evaluated by medical
personnel. This evaluation may include diagnostic testing to assess the extent of the condition,
sickness, or injury and radiographic interpretations by a radiologist or emergency physician.

(2) Prior authorization is not required for emergency care including a medical screening exam,
and stabilizing treatment as defined in Section 1867 of the Social Security Act.

(3) Appropriate intervention may be initiated by medical personnel to stabilize any condition
presenting under this act prior to receiving authorization for such treatment by an insurer, health

maintenance organization, hospital medical service corporation, or health benefit plan.



SUMMARY OF SHL BILL NO. 1207

Brief

SHL Bill No. 1207 amends the Kansas Divorce Code and K.S.A. 38-129 dealing with
unmarried minor children to enhance grandparent visitation rights.

K.S.A. 38-129 is amended to require a district court to grant grandparents reasonable
visitation rights to unmarried minor children unless the court finds, after a hearing, that visitation would
seriously endanger the child’s physical, mental, moral, or emotional health.

The Kansas Divorce Code is also amended to state that grandparents are entitled to
reasonable visitation rights unless the court finds, after the hearing, that the visitation would seriously
endanger the child’s physical, mental, moral, or emotional health.

Background

The following is a brief description of the current grandparent visitation rights statutes in
Kansas.

1. K.S.A. 38-129, er seq., authorizes the district court to grant the grandparents of
an unmarried minor child visitation rights when this would be in the best interest
and when a substantial relationship exists between the child and the grandparent.

38}

K.S.A. 38-1563(f), a provision of the Code for Care of Children, authorizes the
court to grant visitation rights to any person (including grandparents) when a child
is found to be a child in need of care and custody is granted to a person other than
the child’s parent.

3. K.S.A. 60-1616, a provision of the Kansas Divorce Code, authorizes the court to
grant visitation rights to grandparents and stepparents in divorce situations.

All 50 states have enacted statutes recognizing grandparent visitation. Approximately 40
states allow grandparents to seek visitation when the parents divorce; approximately 34 states permit
visitation if their child dies; others allow visitation if there has been a long-term living arrangement with a
grandparent. Twenry-seven states have general provisions allowing grandparent visitation.

Some states require a divorce or custody action to be pending for the grandparent to
intervene in the existing action but this may be broadly interpreted. Other states give grandparents an
independent action. See Grandparent Visitation Dispute, a Legal Resource Manual, American Bar

Association (1989).

0015307.01(9/29/95{11:28AM})
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SILVER HAIRED LEGISLATURE BILL NO. 1207

By PSA 6 and 8

AN ACT concerning children and minors; relating to visitation
rights of grandparents; amending K.S.A. 38-129 and 60-1616
and repealing the existing sections.

Be it enacted by the Silver Haired Legislature of the State of
Kansas:

Sec. 1. K.S.A. 38-129 is hereby amended to read as follows:
38-129. (a) The district court may grant the grandparents of an
unmarried minor child reasonable visitation rights to the child
during the child's minority upon a finding that the visitation
rights would be in the child's best interests and when a
substantial relationship between the child and the grandparent
has been established.

(b) The district court may grant the parents of a deceased
person visitation rights, or may enforce visitation rights
previously granted, pursuant to this section, even if the
surviving parent has remarried and the surviving parent's spouse
has adopted the child. Visitation rights may be granted pursuant
to-this-subsection without regard to whether the adoption of the
child occurred before or after the:efféctive date of this act.

(c) The district court shall grant grandparents reasonable
visitation rights unless the court finds, after a hearing, that
visitation would seriously endanger the child's physical, mental,
moral or emotional health.

Sec. 2. K.S.A. 60-1616 is hereby amended to read as follows:
60-1616. (a) Parents. A parent not granted custody or residency
of the child is entitled to reasonable visitation rights unless
the court finds, after a hearing, that visitation would endanger
seriously endanger the child's physical, mental, moral or
emotional health.

(b) Grandparents-——-and-—-—stepparents:-——Grandparents-—-and
stepparents Grandparents. Grandparents are entitled to reasonable
visitation rights unless the court finds, after a hearing, that
visitation would seriously endanger the child's physical, mental,
moral or emotional health.

(c) Stepparents. Stepparents may be granted visitation
rights.

tey (d) Modification. The court may modify an order granting
or denying visitation rights whenever modification would serve
the best interests of the child. \

t4y (e) Enforcement of rights. An order granting visitation
rights to a parent pursuant to this section may be enforced in
accordance with K.S.A. 23-701 and amendments thereto.

tey (f) Repeated denial of rights, effect. Repeated
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unreasonable denial of or interference with visitation rights
granted to a parent pursuant to this section may be considered a
material change of circumstances which justifies modification of
a prior order of child custody.

(£) Repeated child support misuse, effect. Repeated child
support misuse may be considered a material change of
circumstances which justifies modification of a prior order of
child custody.

Sec. 3. K.S.A. 38-129 and 60-1616 are hereby repealed.

Sec. 4. This act shall take effect and be in force from and
after its publication in the statute book.

-3



Support of Amendments for K.S.A. 5-501 et. seq.
January 31, 1996
Kathy Kirk, Director of Dispute Resolution

On behalf of the Office of Judicial Administration acting on the
recommendations of the advisory council on dispute resolution, | urge the
members of the committee to approve the proposed amendments to the
Dispute Resolution Act, K.S.A. 5-501 et. seq.

The proposed amendments to this act have been formulated in order
to make the act more "user friendly" and broad enough to encompass the
wide variety of changes occurring in the field of dispute resolution in
Kansas. The majority of changes are semantic in nature and create
consistency throughout the act.

The proposed amendments fall into four.categories:

1) Modification of terminology:

a) The term "approved centers" has been deleted and replaced
throughout with "registered and approved programs®, and language relating
to this term has been modified to reflect the change;

b) The term "mediation" has been replaced with more generic
terms, allowing a more broadly based ability for the director and council
to help programs and individuals develop standards and general quality
control for a variety of dispute resolution processes;

c) New definitions have been added to create a uniform state

definition for processes currently being used;

2) Increase in the number of council members. Because of the

statutory mandate for having geographically diverse members and the
work load required of the council members, a greater total number would
ensure adequate representation for meetings and required duties;

3) Modifications of director's duties and limitations;
4) Expansion of funding possibilities; and

6) Amendments made to make the Dispute Resolution Act consistent
with other statutes.

House Judiciary
1-31-96
Attachment 3
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An act concerning the use of dispute resolution; relating to registered and
approved programs and individuals, definitions of dispute resolution,
director of dispute resolution, advisory council, fee collection; amending
K.S.A. 5-501(b), K.S.A. 5-502 (a)(b)(c)(d)(e)(g), K.S.A. 5-503, K.S.A. 5-504(a),
K.S.A. 5-505(a)(2)(4)(5)(6), K.S.A. 5-506(a)(1)(2)(3)(4)(5)(6)(7)(11)(b),
K.S.A. 5-507(a)(1)(2)(4)(7)(8)(c)(d), K.S.A. 5-508, K.S.A. 5-509(a)(b)(c),
K.S.A. 5-510(a)(b)(c), K.S.A. 5-511(a)(b)(c)(d), K.S.A. 5-512(a)(b)(1)(2)(4),
K.S.A. 5-513, K.S.A. 5-514, K.S.A. 5-515, K.S.A. 5-516, K.S.A. 5-517, and
repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 5-501 is hereby amended to read as follows:

(a) K.S.A. 1994 Supp. 5-501 through 5-516, -and amendments thereto, shall
be known and may be cited as the dispute resolution act.

(b) The dlspute resolution act shall app|y emy—to appweé—eeﬁ%

a{-a-p:pfeveel—eeﬁ%e-r—reglstered and approved programs and /nd/wdua/s , and
personnel thereof, to parties to disputes resolution being conducted by

registered programs and individuals, and to disputes referred by a court to
dispute resolution other than litigation. The dispute resolution act shall
not apply to any judge acting in an official capacity.

Section 2. K.S.A. 5-502 is hereby amended to read as follows:

As used in the dispute resolution act:

amendments—theretor "Registered programs" and 'registered /nd/wduals
refer to those programs and individuals who have registered with the
director of dispute resolution and are eligible to apply for public funding or
approval from the director of dispute resolution.

(b) ‘"approval' means the program or individual has applied for

3-7
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inclusion on a list of programs and individuals and has been found to have
met requirements and guidelines to be considered for the receipt of public
funding or be recommended to the court as an approved service provider.

(c) ‘"council" means the advisory council on dispute resolution;

(d) ‘director" means the director of the—etftee—oi-dispute resolution;

(e) “dispute resolution“preeess’ means a process by which the parties
involved in a dispute voluntarily agree or are referred or ordered by a court
to enter into—infermatl discussion and negotiation with the assistance of a
mediaters neutral party.

(f) "mediation" means the intervention into a dispute by a third party
who has no decision making authority and is impartial to the issues being
discussed, and .assists the parties in defining the issues in dispute,
facilitates communication between the parties, and assists the parties in
reaching resolution; :

(g) ~mesiats

(g) ‘“arbitration" means a proceeding in which a neutral person or
panel hears a formal case presentation and makes an award, which can be
binding or non-binding upon the parties relative to a prior agreement.;

(h) ‘"neutral evaluation” means a proceeding conducted by a neutral
person who helps facilitate settlement of a case by giving the parties to
the dispute an evaluation of the case;

(i) “"summary jury trial” means a formal case presentation to a jury
and judge which results in a non-binding decision.;

(j) "mini trial" means a formal case presentation to a party
representative and an expert neutral person who makes a non-binding
decision;

(k) “settlement” means a proceeding in which someone other than the
presiding judge assists the parties in reaching a resolution ;

(1) “conciliation” means a proceeding in which a neutral person
assists the parties in reconciliation efforts;

(m) ‘"neutral person" or "neutral” means the impartial third party who
intervenes in a dispute at the request of the parties or the court in order to
help facilitate settlement or resolution of a dispute.

Section 3. K.S.A. 5-503 is hereby amended to read as follows:

judicial—administrater— The director of the—ethee dispute resolution shall

3-3
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be appointed by the judicial administrator and work for the Office of
Judicial Administration. The director of dispute resolution shall be in the
unclassified service under the Kansas civil service act. -ard-shat—be
appeinted—by-the—judietal—administrater- The director may be but is not
required to be an attorney and shall be selected for appointment on the
basis of the individual's training and experience in-fediation- dispute
resolution.  The director shall administer the dispute resolution act and
shall provide administrative and clerical assistance to the council. [If] The
person appointed as director is an attorney, such person shall devote full
time to the duties of the office of director and shall not engage in the
private practice of /aw amy—prefessten during the period such person serves
as director.

Section 4. K.S.A. 5-504 is hereby amended to read as follows:

(a) The advisory council on dispute resolution-is hereby created. The
council shall be comprised of individuals from a variety of disciplines who
are trained and knowledgeable in -mediation—dispute resolution and shall be
selected to be representative of the geographical and cultural diversity of
the state and to reflect balanced gender representation. The council shall

consist of no more than ++19 voting members appeifted—by-the—ehiet

justice—oi-the—supreme—eeuri— The voting members shall include not more
than eﬁe%m—ﬁﬁ}ge—%w%mefe—#mﬁ—eﬁe—és%ﬁe%—magﬁ%a%eﬂﬁége—aﬂé

six members who are licensed to practice law in Kansas The council shall
be appointed by the chief justice of the supreme court in accordance with
this section. The chief justice shall solicit nominations from Kansas
judges, -mediation dispute resolution organizations, legal and mental health
professional organizations, social and legal services agencies, domestic
violence advocacy groups, state and local government agencies, business
organizations, consumer organizations, court service officers, social
workers, mental health professional, educators and other interested groups
or individuals. The chief justice is not restricted to the solicited lists of

nominees in makmg such appomtments Two—nenvoting—exefficlo—members

(b) The initial members of the council shall be appointed for terms of
one, two or three years so that the terms of not more than four voting
members shall expire during the same calendar year. All successor
appointments shall be made for terms of three years. Any vacancy on the

34
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council shall be filled in the same manner in which the original appointment
was meade the duration of the term vacated. Appointments to the council
shall be made within 90 days after July 1, 1994.

(¢) The council annually shall elect a chair-person, a vice-
chairperson and other officers as deemed necessary by the council.
Section 5. K.S.A. 5-505 is hereby amended to read as follows:

(a) The council shall:

(1) Advise the director on the administration of the dispute
resolution act and on policy development therefor;

(2) assist the director in providing technical assistance to -eenters
programs and individuals; and other entities, including courts, requesting
the study and development of dispute resolution programs;

(3) consult with appropriate and necessary state agencies and offices
to promote a cooperative and comprehensive implementation of the act;

(4) advise the director with respect to the awarding of grants te
approved-eenters— or any other financial assistance program which is
administered under this act;

(5) advise the director with respect to applications submitted by
eenters—and-other—entities—programs and individuals for approval under
K.S.A. 1994 Supp. 5-507, and amendments thereto, as—appreved-eeniers;

(6) assist the director with the review, supervision and evaluation of
dispute resolution programs-et-eppreved-eenters; and

(7) make recommendations to the director pertaining to legislation
affecting dispute resolution.

(b) The council shall meet at least four times per year and at other
times deemed necessary to perform its functions. Members of the council
or attending a subcommittee meeting thereof authorized by the council
shall receive amounts provided for in subsection (e) of K.S.A. 75-3223 and
amendments thereto.

(c) The council may appoint subcommittees of the council and task
forces to carry out its work. Subcommittee and task force members shall
have knowledge of, responsibility for, or interest in an area related to the
duties of the council assigned to the subcommittee or task force.

Section 6. K.S.A. 5-506 is hereby amended to read as follows:

(a) consistent with provisions of the dispute resolution act and the rules
of the supreme court adopted pursuant to the dispute resolution act, and in
consultation with the council, the director shall:

(1) Make information -enthe—fermation—ot-eenters on dispute



DRAFT 1/96

resolution available throughout the state and encourage the—formation—o+
eenters development of new programs;

(2) approve-eenters programs and individuals which meet
requirements and guidelines for approval which are prescribed by this act
or by rules of the supreme court adopted pursuant to the dispute resolution
act;

(3) develop and administer a uniform system of reporting and
collecting statistical data from appreved—eenters approved programs and
individuals;

(4) develop and administer a uniform system of evaluating eppreved
eenters approved programs and individuals for compliance with the
requirements of the dispute resolution act and the rules of the supreme
court adopted pursuant to the dispute resolution act;

(5) prepare an annual budget for the implementation and
administration of the dispute resolution act and disburse funds to appreved
eenters approved programs and individuals;

(6) develop guidelines for a sliding scale of fees that may be charged

by-appreved-centers by approved programs and individuals

(7) develop and approve curricula and initiate training sessions for
mediators and staff of appreved—eenters registered programs and
individuals, including continuing education programs;

(8) establish and approve volunteer training and continuing education
programs;

(9) promote public awareness of the dispute resolution process;

(10) apply for and receive funds from public and private sources for
carrying out the purposes and objectives of the dispute resolution act; and

(11) provide technical assistance to eenters—any program or
individual, and other entities, including courts, requesting the study and
development of dispute resolution programs.

(b) The director shall report annually to the supreme court, the
governor and the legislature on the implementation of the dispute

resolution act. The report shall include the—rumbereand-types—ot-dispuies
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mediation—and-Htgatien- , but not be limited to, information on types of
disputes being handled by registered programs and individuals,
recommendations to address problems and for program development,
statistics concerning numbers and resolutions of disputes when available,
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and any other information available which is relevant to achieving the
goals of the dispute resolution act.
Section 7. K.S.A. 5-507 is hereby amended to read as follows:

(a) A program or individual eerter—eran-entity—prograrm—propesing—to
establish—a—eenter—not connected with a court and desiring approval may

apply to the director fo+ apprevat-te—participate—in—the—dispute—resotution
preeess to be approved under the dispute resolution act by submitting an
application which includes:

(1) A plan for the operation of the -eemterprogram or service,

(2) the-eerter's program’s or individual's objectives;

(3) the areas of population to be served;

(4) the administrative organization of the eenter—program or service,

(5) the recordkeeping procedures; '

(6) the procedures for client intake and for scheduling, conducting
and terminating dispute resolution sessions;

(7) qualifications for rrediaters—neutrals for the -eenter program;

(8) an annual budget for the-eenter program; and

(9) such additional criteria for approval or for grants which are
prescribed by the director in accordance with the dispute resolution act or
by rules of the supreme court adopted pursuant to the dispute resolution
act.

(b) The director shall approve or disapprove each application
submitted for approval under this section by the end of the second meeting
of the advisory council occurring after the date the application was
submitted.

(c) Each approved-eerter—program shall submit an annual report to
the director. The reports shall include the number and types of cases
handled in the year and a showing of continued compliance with the dispute
resolution act.

(d) Any entities, programs or individuals providing -meeiation
pregrams dispute resolution services and existing on July 1, 1994, shall
not be dneluded—as approved-eenters under the dispute resolution act unless
such entities apply and are approved under this section.

Section 8. K.S.A. 5-508 is hereby amended to ready as follows:

An approved -eenter program or individual may use sources of funds, both
public and private, in addition to funds appropriated by the legislature. An
approved €enter—program or individual may require each party to pay a fee
to help defray costs based upon abmty to pay. -Apersen—shal—roet-be-dented
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fee-Each approved program or individual shall have a s//d/ng scale system
for assessing fees.

Section 9. K.S.A. 5-509 is hereby amended and shall read as follows:

(a) The following types of cases may be accepted for dispute resolution &t
by an approved-eenterprogram or individual.:

(1) Civil claims and disputes, including, but not limited to, consumer
and commercial complaints, disputes involving allegations of shoplifting,
disputes between neighbors, disputes between business associates,
disputes between landlords and tenants, disputes involving matters under
the small claims procedure act, farmer-lender disputes, and disputes
within communities:

(2) disputes concerning child custody and visitation rights and other
areas of domestic relations: :

(3) juvenile offenses and disputes mvolvmg juveniles:

(4) disputes between victims and offenders, in which the victims
voluntarily agree to participate in mediation;

(5) disputes involving allegations of unlawful discrimination under
state or federal laws;

(6) disputes referred by county attorneys or district attorneys;

(7) disputes involving g employer and employee relations under K.S.A.
72-5413 through 72-5432, and amendments thereto, or K.S.A. 75-4321
through 75-4337, and amendments thereto: and

(8) disputes referred by a court, attorney, a law enforcement officer,
a social service agency, a school or any other interested person or agency,
including the request of the parties involved.

(b) A case may be referred prior to the commencement of formal
judicial proceedings or may be referred as a pending court case. If a court

refers a case ito—an-approved-—center—the—eenter—shallprovide information

shal/ be prov:ded to the court as to whether an agreement was reached and,

eopy—if ava//ab/e a copy of z‘he signed agreemenz‘ shall be prowded to the
court.

(c) Before the dispute resolution process begins, an—apprevea—eenter
the neutral conducting the process shall provide the parties with a written
statement setting forth the procedures to be followed.

Section 10. K.S.A. 5-510 is hereby amended and shall read as follows:
(a) After reviewing the recommendations of the advisory council on dispute
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resolution, the supreme court shall adopt rules which establish standards
for training and qualifications for mediaters—ef-approved-eenters neutrals
and which prescribe procedures for registration and approval by the
director of training fer—mediaters of neutrals in accordance with such

standards. -Fraining—fer—mediators—shallinclude—the—study—eteconttet

reselution—techniques—neutrality—agreement—writing—and-ethies- All
approved programs and individuals -mediaters—ot-appreved-eenters shall

satisfy the standards for training and qualifications established by rules of
the supreme court.

(b) -Mediators—of-approved-eenters Registered and approved programs

and individuals shall comply with the ethics requirements and standards
and the annual continuing education requirements which are prescribed by
the director in accordance with the dispute resolution act or by rules of the
supreme court adopted pursuant to the dispute resolution act.

vdﬁﬂ%eer——me&a%eﬁ— Serwces prowded by approved programs or /ndlwduals
may be compensated or provided on a volunteer basis.
Section 11. K S.A. 5-511 hereby is amended and shall read as follows

Fewe%e#ag%emems—asﬂ%%eeswApproved programs and /nd/wdua/s

providing services under the dispute resolution act shall comply with rules
of procedures and ethics as set forth by the supreme court or the director.
Section 5-512. K.S.A. 5-512 is hereby amended and shall read as follows:
(a) All verbal or written information transmitted between any party to a
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dispute and a-mediate+ neutral person conducting a proceeding under this

act, or the staff of an—apprevedeenter—ef an approved program shall be
confidential communications. Mediatior—proceedings—shaltberegarded—as
setHement—regotiation—andreNo admission, representation or statement

made in-rrediatior the proceeding shall be admissible as evidence or
subject to discovery. A smediater—neutral person conducting a proceeding
under this act shall not be subject to process requiring the disclosure of
any matter discussed during -mrediation the proceedings unless all the
parties consent to a waiver. Any party , including the neutral conducting
the proceeding, participating in the proceeding has a privilege in any action
to refuse to disclose, and to prevent a witness from disclosing, any
communication made in the courts of the proceeding. The privilege may be
claimed by the party or anyone the party authorizes to claim the privilege.

(b) The confidentiality and privilege requirements of this section
shall not apply to: :

(1) Information that is reasonably necessary to establish a defense
for the ediater—or—eenter—neutral person or staff of an approved program
conducting the proceeding in the cause of an action against the ediater—oF
the—eentet—neutral person or staff of an approved program that is filed by a
party to the -mediatiensproceeding;

(2) any information that the mediater—person conducting the
proceeding is required to report under K.S.A 38-1522, and amendments
thereto;

(3) any information that is reasonably necessary to stop the
commission of an ongoing crime or fraud or to prevent the commission of a
crime or fraud in the future for which there was an expressed intent to
commit such crime or fraud; or

(4) any information that the -mediater person conducting the
proceeding is required to report or communicate under the specific
provisions of any statute or in order to comply with orders of a court.
Section 13. K.S.A. 5-513 is hereby amended and shall read as follows:

No -rmrediaterneutral person, staff member, or member of a governing board
of an approved-eenter program may be held liable for civil damages for any
statement or decision made in the process of dispute resolution unless such
person acts, or fails to act, in a manner constituting gross negligence with
malicious purpose or in a mann exhibiting willful disregard of the rights,
safety or property of any party to the process of dispute resolution.

Section 14. K.S.A. 5-514 is hereby amended and shall read as follows:
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If the parties involved in the dispute reach an agreement, the agreement
may be reduced to writing and signed by the parties. The agreement shall
set forth the settlement of the issues and the future responsibilities of
each party. If a court referred the case, the agreement as singed and
approved by the parties may be presented to the court as a stipulation and,
if approved by the court, such agreement shall be enforceable as an order of
the court.

Section 15. K.S.A. 5-515 is hereby amended and shall read as follows:
During the period of the dispute resolution process, any applicable statute
of limitations shall be tolled as to the parties. The tolling shall commence
on the date that the parties jointly agree in writing to participate in
meetation a proceeding under the dispute resolution act and shall end on
the date -mediation the proceeding is officially” terminated by the -mediator
the neutral party. The period shall be no longer the 60 days without consent
of all the parties. -

Section 16. K.S.A. 5-516 is hereby amended and shall read as follows:

The supreme court, upon recommendation by the director in consultation
with the council, shall adopt rules for the administration of the dispute
resolution act and to prescribe ethics requirements and standards for
mediators—of-approved-eenters— approved programs and individuals.

Section 17. K.S.A. 5-517 is hereby amended and shall read as follows:
There is hereby created the dispute resolution fund in the state treasury
which shall be administered by the judicial administrator. All expenditures

from the dispute resolution fund shall be for the -eperating—expenses—ot-the
e e ol Lo int ” E tho iudicial—admin 4
i " " Ltion: | -

autherized—orprovided—fer—underthe purpose of carrying out the dispute

resolution act. In addition to funds generated by remittances under K.S.A.
20-367, funds acquired through grants, training fees, registration and
approval fees, and other public or private sources and designated for
dispute resolution, shall be remitted to the dispute resolution fund for
carrying out the dispute resolution act. All expenditures from the dispute
resolution fund shall be made in accordance with appropriation acts upon
warrants of the director of accounts and reports issued pursuant to
vouchers approved by the judicial administrator or by the judicial
administrator's designee.
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5-512. Confidentiality of mediation proceedings. (a) All
verbal or written information transmitted between any party to a dispute
and a mediator shall be confidential communications. No admission,
representation or statement made in mediation shall be admissible as
evidence or subject to discovery. A mediator shall not be subject to
process requiring the disclosure of any matter discussed during mediation
unless all the parties consent to a waiver. Any party , including the
mediator conducting the proceeding, participating in the proceeding has a
privilege in any action to refuse to disclose, and to prevent a witness from
disclosing, any communication made in the courts of the proceeding. The
privilege may be claimed by the party or anyone the party authorizes to
claim the privilege.

(b) The confidentiality and privilege requirements of this section
shall not apply to:

(1) Information that is reasonably necessary to establish a defense
for the mediator in the cause of an action against the mediator that is filed
by a party to the mediation;

(2) any information that the mediator is required to report under K.S.A
38-1522, and amendments thereto;

(3) any information that is reasonably necessary to stop the
commission of an ongoing crime or fraud or to prevent the commission of a
crime or fraud in the future for which there was an expressed intent to
commit such crime or fraud; or

(4) any information that the mediator is required to report or
communicate under the specific provisions of any statute or in order to
comply with orders of a court.
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K.S A. €0- 1103b is herebv amended to add the fOllOWlnG‘

(d) When any CIa1mant who has flled a notlce of lntent

such claimant shall be required

to perform has been paid in full,

to file in the office in which the notice of intent to perform was
filed. and to pav any reguisite filing fee, a release of such

notice and waiver of lien which shall be executed bv the claimant,

chall identify the propertv as set forth in the notice of intent to

perform, and state that it is the intention of the claimant to
waive or relinguish anv statutory right to a lien for the
furnishing of lzbor or materizl to the proverty. Upon such filing,
the notice of intent to perform previcuslv filed by sﬁch claimant

shall be of no further force or effect, and such claimant's right

+o a lien under K.S.A. 60-1103 and 60-1103 shall be extinguished.

(e} Anv cwner of the real estate upon which a notice of

or anvy owner's heirs or assigns,

intent to perform has been filed,

heirs or assigns, and after

or anyene acting for such cwner
pavment in full to the claimant, may make demand

upon the claimant filing the notice of intent to perform, for the

of the notice and waiver of lien as provided

filing of a relecase
for in subsection (d) above, unless the same has expirsd by virtue

the provisions set forth in paragraph (f) below.

(fY Netwithstanding the requirements of subsections (d) and

(e}, a notice of intent to perform shall be of no further

force or effect after the expiration of one (1) vear from the date

laimant has filed

of £iling the same, unless within such time the ¢

a lien pursuant to K.S.A. 60-1101 and 60-1103.

House Judiciary
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PROPOSED HOUSE BILL NO.

AN ACT concerning the consumer credit code; relating to
deficiency judgments; amending K.S.A. 16a-5-103 and

repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 16a-5-103 is hereby amended to read as
follows: 16a-5-103. (1) This section applies to a deficiency on a
consumer credit sale of goods or services and on a consumer loan
in which the lender is subject to defenses arising from sales

(section 16a-3-405, and amendments thereto); a consumer is not

liable for a deficiency unless the ereditor-has-disposed-—-of--the
goods-in-good-faith-and-in-a-commerciatiy-reasonabie-manner goods

have not been carefully maintained and as a result have been

damaged in excess of the usual wear and tear.

(2) If the seller repossesses or voluntarily accepts
surrender of goods which were the subject of the sale and in
which he has a security interest, the buyer is not personally
liable to the seller for the unpaid balance of the debt arising
from the sale of a commercial unit of goods of which the cash
sale price was one-thousand-doiiars-{¢$+76006) $1,000 or less, and
the seller is not obligated to resell the collateral wunless the
buyer has paid sixty-percent-t66%) 60% or more of the cash price
and has not signed after default a statement renouncing his
rights in the collateral.

(3) 1If the seller repossesses or voluntarily accepts
surrender of goods which were not the subject of the sale but in
which he has a security interest to secure a debt arising from a
sale of goods or services or a combined sale of goods and
services and the cash price of the sale was ene-thousand-doiiars

t$:760606> $1,000 or less, the buyer is not personally 1liable to

House Judiciary
1-31-96
Attachment 5
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the seller for the unpaid balance of the debt arising from the
sale, and the seller's duty to dispose of the collateral is
governed by the provisions on disposition of collateral (section
84-9-504) of the uniform commercial code.

(4) If the lender takes possession or voluntarily accepts
surrender of goods in which he has a security interest to secure
a debt arising from a consumer 1loan in which the 1lender is
subject to defenses arising from sales (section 16a-3-405, and

amendments thereto) and the net proceeds of the loan paid to or

for the benefit of the debtor were ene-thoeusand-deliars-{$:+7;06066)
$1,000 or less, the debtor is not personally liable to the lender
for the unpaid balance of the debt arising from the loan and the
lender's duty to dispose of the collateral is governed by the
provisions on disposition of collateral (section 84-9-504, and

amendments thereto) of the uniform commercial code.

(5) For the purpose of determining the unpaid balance of
consolidated debts or debts pursuant to open end credit, the
allocation of payments to a debt shall be determined in the same
manner as provided for determining the amount of debt secured by

various security interests (section 16a-3-303, and amendments

thereto).

(6) The consumer may be liable in damages to the creditor if
the consumer has wrongfully damaged the collateral or if, after
default and demand, the consumer has wrongfully failed to make
the collateral available to the creditor.

(7) If the creditor elects to bring an action against the
consumer for a debt arising from a consumer credit sale of goods
or services or from a consumer loan in which the 1lender is
subject to defenses arising from sales (section 16a-3-405, and

amendments thereto), when under this section he would not be

entitled to a deficiency judgment if he took possession of the
collateral, and obtains judgment
(a) he may not take possession of the collateral, and

(b) the collateral is not subject to 1levy or sale on
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execution or similar proceedings pursuant to the judgment.
Sec. 2. K.S.A. 16a-5-103 is hereby repealed.
Sec. 3. This act shall take effect and be in force from and

after its publication in the statute book.

U
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State of Kansas
KANSAS SENTENCING COMMISSION

HOUSE JUDICIARY COMMITTEE
TESTIMONY
JANUARY 31, 1996

HISTORY OF SENTENCING GUIDELINES

In 1989, Senate Bill 50 was introduced and passed establishing the Kansas Sentencing
Commission. The stated mission of the Commission was to develop uniform sentencing
guidelines that established a range of presumptive sentences based on two primary
assumptions: 1) incarceration would be reserved for the most serious offenders; and 2) the
primary purposes of a prison sentence are incapacitation and punishment.

The Sentencing Guidelines Act was passed by the 1992 Kansas Legislature and
sentencing guidelines became effective on July 1, 1993. The Guidelines Act utilizes a
sentencing grid, based on offense severity and criminal history of the offender, to determine
sentences for all felony offenses committed on or after its effective date. Presumptive
sentences are indicated on either the nondrug or drug grid depending on the nature of the
offense. In addition, all felonies are designated either person or nonperson by staute, with
person crimes assigned a higher severity level. The guidelines apply retroactively to certain
offenders, primarily those who would have fallen in the presumptive probation grid boxes
under the guidelines had their offense(s) been committed on or after July 1, 1993.
Retroactivity has resulted in the release of approximately 2,500 offenders from prison.

In addition to the prison portion of a sentence imposed under Sentencing Guidelines,
all offenders are required to serve a period of postrelease supervision, plus any amount of
good time earned and retained while in prison. Initially the period of postrelease was
designated as 12 or 24 months depending on the assigned severity level. During the 1995
Legislative session, the period of postrelease was extended to 24 and 36 months. The Parole
Board monitors and determines postrelease revocations.

PROPHET PROJECTION MODEL

Among the duties assigned to the Sentencing Commission is the providing correctional
authorities and policy makers with information that will aid in decisions regarding resource
allocations. In response to that duty, the Kansas Sentencing Commission initiated a contract

Jayhawk Tower 700 Jackson Street - Suite 501 Topeka, F

(913) 296-0923 House Judiciary
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with the National Council on Crime And Delinquency (NCCD) in July of 1995, to develop a
computer based simulation prison population projection model known as Prophet. The
Prophet Model utilizes a modeling technique that is a combination of stochastic entity
simulation and a Monte Carlo simulation. The stochastic or probabalistic technique utilizes a
random number process to simulate the movement of offenders through the correctional
system. The Monte Carlo technique converts the random numbers chosen into individual
cases (inmates admitted to prison) and places the inmate in the possible statuses available,
such as prison, parole, post-release, or discharge. The status placement of offenders is based
upon transition probabilities provided by the programmer and developed by assumptions used
in the construction of the model.

Prophet assigns every inmate into one of three basic identification groups:
Indeterminate Sentencing Group/Old Law; Determinate Sentencing Group/New Law; and an
Aggregate Sentencing Group/Combination Old and New Law. The Aggregate Sentencing
Group consists of offenders with concurrent and/or consecutive sentences involving both
indeterminate and determinate sentencing structure. The placement of the offender is then
dependent on the possibilities available under that specific sentencing structure (See
Attachment A).

Within each of the three basic identification groups, the inmate is then assigned to one
of the fifteen sentencing guidelines groups based on the most serious offense, producing a
total of 45 separate inmate sub-groups or identification groups. The assignment process was
used for stock prison population, as well as new admissions for FY 1995. The identification
group distribution of future admissions to prison is assumed to be the same as inmates
admutted to prison during FY 1995.

The report provides a list of the major assumptions used in the development of the
Prophet Model. Assumptions play a crucial role in the accuracy of the projections and are
based on both past and anticipated future trends in law enforcement, correctional policies, and
parole board practices. A Consensus Group was formed to review the assumptions used in
Prophet. This group was comprised of representatives from the KBI, Department of
Corrections, Court Services, Community Corrections, and the Parole Board. Based on the
group discussion, the assumptions formulated represented what members anticipated, to the
best of their knowledge, would be future practices. The major assumptions included are:

1. Anticipated yearly admissions increase will mirror the prior ten years and are
projected to be 2.9% annually.

2. By July of 1997, all admissions will be determinate or guideline sentences.

3. Future new court commitments will be the same as 1995 admissions in terms of
the types of offenses and length of sentences.

4. Parole rates are anticipated to increase from 20% to 25% over the projection
period.



5. Technical violators of parole are anticipated to serve 7.8 months and post-release
violators will serve 3.1 months under sentencing guidelines. It is assumed that
75% of technical violators under guidelines will eamn all eligible good time

(S.B. 360), and the remaining 25% will earn 50% of their good time.

6. Revocation rates for offenders returned to prison for the commission of a new
offense will remain unchanged.

7. Department of Correction's graduated sanctions program will reduce the number of
technical post-release violators returned to prison by 25% (120-130 beds per year)
beginning in FY 1996.

8. Good time awards for indeterminate sentences are assumed to be 24.5 days per
month based on the prediction that 65-75% of all inmates will earn all good -
time available; 25-30% of inmates will earn 50% of good time available and 5%
of the remaining inmates will receive no good time credits.

9. Inmates sentenced under guideline sentences will serve 80% of their sentences less
jail credits prior to July 1995 and 85% of their sentences less jail credits after July
1995 (S.B.360). It is assumed that all inmates on guidelines sentences will lose 15% of
eligible good time.

All population projections were done on an annual basis, rather than monthly.
Monthly projections often indicate short term trends such as seasonality, which was factored
into the annual projections. It should be noted that the projections are based on current
legislation and any changes in legislation would have an impact on the numbers. In addition,
there are a couple of unknowns at this time that could not be factored into the model, but
may impact adult prison admissions. First, any changes in the Juvenile Code could increase
the projections if a significant number of juveniles are sentenced to adult facilities. Second,
the closing of state hospitals could have the potential to increase prison population.

A ten year forecast period was developed, which provided a baseline prison population
projection by severity level up to the year 2005 (Table 2). The baseline projections also
include a projection number of technical parole/postrelease violators that will enter
correctional facilities in that same ten year period. Current prison bed capacity provided by
the Department of Corrections indicates that Kansas will have a maximum capacity of 7,548
beds available by March of 1996. 467 of the total beds available are temporary in nature
and should not be considered as permanent housing for inmates. With the removal of the
temporary beds, current long-term capacity stands at 7,081 beds. Given the prophet
projections, even if the temporary beds are utilized, the state of Kansas will exceed available
bedspace by the end of FY 1997.

The analysis of the data used in the Prophet Model indicates a that in spite of modest
project growth of annual prison admissions (2.9%) over the next ten years, the population
continues to increase due to low parole grant rates and the large number of technical
parole/postrelease violators returning to prison. It should be noted that the projected prison
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population would be considerably higher if the Department of Corrections had not established
a graduated sanctions program for technical parole/postrelease violators, which is anticipated
to reduce the current number of violators returned to prison by 25%.

Examining the distribution of offenders by severity levels, sentencing guidelines are
fulfilling the purpose for which they were established. The highest levels of projected growth
are in the levels with the longest sentences, which target the most serious offenders. Severity
levels 1, 2, and 3 indicates a projected growth of 1,162 offenders over the next ten years.
Declines are projected in levels 4, 9, and 10, along with a reduction in technical violators. In
reviewing the projections, it should be noted that because of the growth in severity levels
containing the longest sentences, there is a certain stacking effect that takes place over time.
This means that even if admissions are flat or decrease slightly, bedspace needed may
increase because of the length of time these offenders are incarcerated. Stacking effects are
not immediately noticeable, but have a significant impact 10 to 20 years in the future. You
can admit the same number of offenders year after year, but if there are limited number of
releases, eventually there will be a shortage of beds.

LEGISLATIVE IMPACT PROJECTIONS

The Prophet Model also allows impact statements of proposed legislation that would
impact sentencing lengths for specific offenses. The second report provided indicates
projected bedspace needed for three bills held over from the 1995 Legislative Session: HB
2424, HB 2425, and HB 2025. HB 2424 changes rape from a severity level 2 person felony
to a severity level 1 person felony and increases the severity level from level 5 to level 3
person felony for criminal discharge of a firearm. HB 2425 doubles the sentencing ranges in
the top three severity levels. It also increases rape to a level 1 person felony and criminal
discharge of a firearm to a level 3 person felony. HB 2025 increases the sentence for first
degree, capital murder, treason or any level 1, 2, or 3 person felony, or any sexually violent
crime to life imprisonment without parole, if the offender has at least one prior conviction for
any of the above mentioned crimes.

The impact projections for SB 241 and HB 2155 are also included in the package of
information provided. SB 241 defines a second conviction for sexually violent crimes as a
persistent sex offender, with a sentence of life without parole and requires mandatory prison
sentences of 15 or 25 years for convictions of treason, capital murder, and first degree
murder. H.B. 2155 provides a sentence of life imprisonment without parole for a second
conviction of an any offgrid crime, a severity level 1, 2, or 3 person felony, sexually violent
offense, aggravated battery, and several child abuse crimes.

The projections for these pieces of proposed legislation encompass a 20 year period to
allow for the lag time before offenders sentenced under the new legislation would actually
enter correctional facilities. The individual impact of each piece of legislation is presented
and the projected year that the bedspace would be needed. Since these pieces of legislation
increase sentence lengths significantly, the stacking effect increases over time.



The Prophet Model cannot provide impacts for SB 177 or HB 2426, since both pieces
of legislation involve the misdemeanor offenses. Prophet was designed for felony offense
information and does not have the capability to track misdemeanor offenses.

INTERIM JUDICIARY REQUESTS

Upon review of the initial legislative impact projections, the Interim Judiciary

Committee requested additional projections be completed that incorporate some modifications.
These projections included the following:

* Doubling all sentence lengths for nondrug severity levels I and II.

Crimes of rape and second degree murder moved offgrid and nondrug sentences for
severity level I and I increased by 50%.

Crimes of rape and second degree murder raised to severity level I and all nondrug
severity level I and II sentences increased by 50%.

*  All nondrug severity level I and II sentences increased by 50%.

Drug grid levels III and IV reduced to sentence lengths of nondrug grid levels VII
and VII - probation cells not applicable.

*  Adding different combinations of border boxes to the drug grid.

Attached are tables indicating either the projected beds needed or saved according to the
impact projection performed. These projections are based on the assumptions that admissions

rates for the specified offenses will mirror past rates and that there are no additional changes
to the law.

The state of Kansas is at a very crucial point with regard to issues of public safety,
prison bedspace capacity, and sentencing policies. There are no easy or cheap solutions to
the state's current prison overcrowding problem. Last year the Legislature allocated funds for
the development of the Prophet Model for prison population projections. Projections alone do
not provide an answer to whether prison construction is the solution. What projections are
intended to do are serve as a decision making tool that permits rational and informed policy
changes that address the current problem. The Sentencing Commission will continue to be
available to provide any assistance, support or information requested.

For more information contact:

Barbara Tombs
Executive Director
Kansas Sentencing Commission
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SENTENCING RANGE - NONDRUG OFFENSES
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PROPHET PROJECTION MODEL

KDOC SIMULATED PRISONER MOVEMENT
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TABLE 2
KANSAS DEPARTMENT OF CORRECTIONS
PRISON POPULATION PROJECTIONS
OCTOBER 1995 - JUNE 2005

Innlate Population - June of Each Year

Severity Level October | 1996 1997 1998 1999 2000 2001 2002 2003 2004 | 2005 Total Percent

1995 : ‘ Increase | Increase

Level | 288 320 361 396 439 478 513 536 560 | ' 589 610 322 111.8

Level 2 523 558 629 676 1 723 760 784 811 824 | 824 830 307 58.7

level 3 1,214 | 1,266 | 1,329 1,369 1,417 1,435 1,422 ‘1,466 1,474 1,467 | 1,441 2271 18.7

Level 4 294 289 291 293 294 292 285 279 269 260 269 =25 -8.5

Level 5 901 913 960 1,011 1,031 1,025| 1,033 | 1,040 1,086 | 1,095 | 1,097 196 21.8

Level 6 176 192 208 222 224 220 230 | 213 219 233 251 5 42.6

Level 7 588 615 621 662 662 664 667 666 656 680 684 96 16.3

Level 8 200 202 197 199 211 208 211 221 199 222 221 21 10.5

Level 9 337 326 310 315 318 305 298 313 324 325 314 -23 -6.8

Level 10 39 55 60 43 43 40 31 29 31 27 24 -15 -38.5

level DI 11 13 17 23 27 27 28 28 30 30 29 18 163.6

Level D2 119 136 167 188 196 214 241 243 243 238 231 112 94.1

l.evel D3 851 892 933 920 | . 899 848 845 857 810 821 849 -2 -0.2
Level D4 214 208 223 221k 247 255 260 247 278 259 275 61 28.5
Lifer 584 607 635 | 662 695 731 767 801 830 860 890 306 52.4
Technical Violator 792 739 766 612 541 483 402' 385 362 406 406 -386 -48.7
_'I‘oml* 7,131 | 7,331 7,707 | 7,812} 7,967 7,085 | 8,017 | 8,135 8,195 8,336 8,421 1,290 18.1




KANSAS DEPARTMENT OF CORRECTIONS
BEDSPACE IMPACT ASSESSMENT
TOTAL IMPACT: HB 2424, HB 2425, BB 2023

Additional Beds Nezded

Jurie Each _
Year House Bill :| House Bill

224 | 2435

House Bill
2025

1996
1997
1998
1999
12000
2001 | o] 2

2002 l 18]
i7003 15:

2004 2| 331 \ 85
0005 - 39\ 480& 114

0
Q
0
0
a

olololo]®

r5663~—_* | 4 | 633 195
2007 \ 33 796 255
2008 inl_f 374 312
2009 13 913 \ 384
2010 34 083 | 470
2011 j___ﬁ 39 1,046 523
12012 43 1,055 650
2013 43 1,048 714
{5614 54 1,049 793

‘2015 ! 61 1,063 8338
b

Source: National Council on Crime and Delinquency




KANSAS DEPARTMENT OF CORRECTIONS
BEDSPACE IMPACT ASSESSMENT

HB 2155
June of Each Year Additional Beds
111996 o
1997 0
1998 0
1999 1
2000 35
2001 78
2002 121
2003 187 -
2004 256
2005 328
2006 454
2007 559
o 2008 665
- 2009 - - 684
2010 926
2011 1,028
2012 1,206
2013 1,319
2014 1,461
|2015 | 1,616

Source: National Council on Crime and Delinquency



KANSAS DEPARTMENT OF CORRECTIONS
BEDSPACE IMPACT ASSESSMENT

SB 241
™ June of Scenaria #1 ( Scenario #2 | Scenaria #3 f
Each Year '

1997 0 0 0}
1998 1 L 0
1599 10 3 0
2000 22 12 3
2001 40 72 5
2002 63 33 12
2003 - 86 St 21
2004 106 69 5
2005 124 83 29
2006 152 99 34
_ |l2007 184 113 43
2008 226 136 53
2009 255 152 62
2010 - 298 171 68
2011 334 199 | 74
2012 376 220 83
2013 i 424 251 83
—|

2014 4653 272 97
2015 503 97| 102

The three scenarios are based on different assumptions relating to number of
inmates admitted each year as persistent sex offenders.

#1. All 33 admissions in FY 1995 with a prior person felony
conviction, were convicted of a violent sexual crime.

#2. Assumes 60% (20 admissions) of the 33 prison admissions in FY
1995 were convicted previously of a sexually violent crime.

43 Assumes that 19% of the 33 prison admissions n FY 1995 (six
cases) with prior felony convictions were convicted previously for a
sexually violent crime.

Note: In Fy 1995, 19% of all person felonies fell into the category of

"sexually violent”.



DOUBLING SENTENCE

REVISED

BEDSPACE IMPACT
HB 2425

ADDITIONAL BEDS NEEDED

LENGTH IN LEVELS I AND II ONLY

JUNE FACH | SEVERITY LEVEL1 | SEVERITY LEVEL2 TOTAL
YEAR
1996 0 0 0
1997 0 0 0
1998 0 0 0
1999 0 0 0
2000 0 0 0
2001 0 3 5
2002 0 15 15
2003 0 62 62
2004 1 97 98
2005 3 142 145
2006 12 181 193
2007 2 226 248
2008 36 233 269
2009 65 238 303
2010 84 264 348
2011 99 278 377
2012 108 286 394
2013 116 300 416
2014 119 301 420
2015 128 300 428

7-9



KANSAS SENTENCING COMMISSION

BEDSPACE IMPACT ASSESSMENT

RAPE AND SECOND DEGREE MURDER RAISED TO OFF-GRID

AND

NONDRUG LEVEL I AND I INCREASED BY 50%

June Level I Level I Rape 2nd 2nd Total
Of Additional | Additional | Additional | Degree Degree Extra
Each Beds Beds Beds Murder - Murder - Beds
Year : Level II Level I Needed
Additional | Additional
Beds Beds

1997 -0 0 0 0 0 0
1998 0 0 0 0 0 0
1999 0 0 0 0 0 0
2000 0 0 0 3 0 3
2001 0 0 1 6 0 7
2002 0 3 7 11 0 21
2003 0 9 12 19 1 41
2004 1 15 26 31 1 74
2005 6 23 39 47 4 119
2006 13 23 54 66 9 165
2007 18 28 74 87 17 224
2008 26 30 95 110 26 287
2009 - 26 36 119 134 34 349
2010 34 48 145 158 52 437
2011 39 49 172 185 64 509
2012 48 48 196 208 79 579
2013 55 52 225 231 98 661
2014 56 58 265 247 116 742
2015 63 64 298 272 137 834

e,



KANSAS SENTENCING COMMISSION
BEDSPACE IMPACT ASSESSMENT

AND
NONDRUG LEVEL I AND I INCREASED BY 50%

RAPE AND SECOND DEGREE MURDER RAISED TO LEVEL I

June of Level 1 Level I | Rape | 2nd Degree Total
Each Additional | Additional | Additional Murder | Additional
Year Beds Beds Beds | Additional Beds

Beds Needed
1997 0 0 0 0 0
1998 0 0 0 0 0
1999 0 0 0 0 0
2000 0 0 0 3 3
2001 0 0 1 6 7
2002 0 3 7 11 21
2003 0 9 12 19 40
2004 1 15 26 31 73
2005 10 23 39 47 119
2006 21 23 34 66 164
2007 30 28 72 79 209
2008 47 30 85 88 250
2009 56 | 36 107 93 292
2010 73 48 115 102 388
2011 76 49 130 101 356
2012 85 48 135 99 367
2013 99 52 149 96 396
2014 115 58 171 90 434
2015 118 64 183 95 460

71\



KANSAS SENTENCING COMMISSION
BEDSPACE IMPACT ASSESSMENT
NONDRUG GRID LEVEL I AND I SENTENCES INCREASED BY 50%

June Of Each Year Beds Needed Beds Needed Total Beds Needed
Level I Level I :
1997 0 0 0
1998 0 0 0
1999 0 0 0
2000 0 "0 0
2001 0 4 4
2002 0 16 16
2003 0 26 26
2004 1 39 40
2005 10 58 68
2006 21 79 100
2007 30 80 110
2008 47 107 154
2009 56 128 184
2010 73 145 218
2011 76 168 244
2012 85 180 265
2013 99 201 300
2014 115 227 342
2015 118 248 366




KANSAS SENTENCING COMMISSION
. BEDSPACE IMPACT ASSESSMENT
DRUG LEVELS III AND IV REDUCED TO NONDRUG GRID LEVELS VII AND i

June of Drug Level II Drug Level IV Total Bed
Each Year Savings Savings Savings
1997 42 9 51
1998 114 40 154
1999 168 48 216
2000 188 S8 246
2001 213 74 287
2002 204 88 292
2003 241 82 323
2004 235 84 319
2005 215 88 303

7-13



KANSAS SE"I’I’ENCB\IG COMMISSION
PRISON BEDSPACE IMPACT ASSESSMENT: BEDS SAVED
'DRUG GRID DIVERSIONS®

falling in the target drug grid fevels and cells.

E 1997-2003
June of Each Year | Sceaario #1 :| Scenario #2 Scenario #3 Scenario #4_-
1997 102 | 157 184 204
1998 7L 269 3129 367
1999 191 277 359 403
2000 207. 317 405 444
2001 204 320 410 448
2002 211 322 416 463
2003 212 325 425 T 4Tl
2004 225 325 426 4740‘
lZOOS 227 339 4472 489
* Seenario #1 — Diverts drug level 3: H and I convictions. -
Scenario #2 — Divers drug level 3: H, 1, and G convictions.
Scenario #3 -- Divers drug level 3: H, I, G, F, and E convictons.
Scenario #4 — Diverts drug level 30 H, L, G, F. and E convictions;
and drug level 4: E and F convi ictions.
Note: Bed savings ‘based on agsumcd diversion of 75 percent of prison admissions



Tablel7: Distribution of 1995 Drug Offenders by Admission Type

Type Cases Percentage
New Court Commitment 356 30.45
Probation Violators Technical
Without New Sentences 298 25.49
Probation Violators With ' '
New Sentences 63 5.39
Inmate Receive on Interstate
Compact 2 0.17
"~ Presentence Evaluation 0 0.0
Parole/Postrelease Violators
Technical 334 30.28
Parole/Postrelease Violators -
with New Sentences 61 522
Paroled to Detrainer 3 0.26
Conditional Release Téchmc_ai 18 1.54
Conditional Release with New
Sentences 3 0.26
Offenders Returned to Prison 11 0.94
Total 1169 100.0

1-15



Tablel8: Distribution of 1995 Drug Offenders by Admission Type and Severity
Level

Type - Severitv Leve]
D1 D2 D3 D4 Total Percent

New Court Commuitment 2 33 229 89 353 3030
Probation Violators Technical

Without New Sentences 1 3 223 71 298 25.58
Probation Violators With )

New Sentences 2 10 38 13 63 541
Inmate Receive on Interstate

Compact 0 0 2 0 2 0.17
Presentence Evaluation 0 0 0 0 0 M-O.OO-
Parole/Postrelease Violators

Technical 0 2 335 17 354 30.39
Parole/Postrelease Violators 0 4 26 50 60 5.15

With New Sentences
Paroled to Detrainer 0 1 0 2 3 0.26
Conditional Release Technical 0 0 17 1 18 155
Conditional Release with New

Sentences 0 1 1 1 3 0.26
Offenders Returned to Prison 0 0 10 1 11 094

Total 3 54 881 225 1165 100.00

Note: This table is based on 1,165 drug offenders reporting admission type.



STATE OF KANSAS

HOUSE OF REPRESENTATIVES

OFFICE: 155 EAST
TOPEKA, KS 66612
(913) 296-7683

JOHN M. TOPLIKAR

REPRESENTATIVE, 15TH DISTRICT

507 E. SPRUCE
OLATHE, KS 66061

January 31, 1996

TESTIMONY ON HB-2410
Mr. Chairman and members of the Committee:

This bipartisan legislation is being proposed to make three changes
in the law concerning child support.

The first intended change, on page 1 in New Sec. 1 of the bill
requires the court to notify the sheriff’s office of a person found guilty of
contempt of court and require the sheriff’s office to allow open inspection
of the list of violators. :

The second change in page 1, line 35, requires the court to suspend a
person’s driving privileges until all arrearages plus interest are paid.

Interest is to be calculated using the “Interest on judgements.”
statute specified on page 7, line 22 of the bill, which cites KSA 16-204
and amendments thereto.

Over the last few years | have received several phone calls and
letters concerning non-payment of child support by women who have run
out of luck in trying to provide for their own children, mostly because of
an irresponsible or revengeful father who is attempting to inflict pain and
suffering on his ex-spouse. In the communications I’ve had with these
women, most of the time the father has manipulated the law rather
skillfully by delaying payments, or making excuses such as changing jobs,
or getting laid off work or not being able to find a job paying over
minimum wage, or not being able to find full time work or by many other
creative ways.

House Judiciary
1-31-96
Attachment 8



It is probably very difficult for the court trustees or SRS to
determine the truth in these excuses and delays, and | know many times
the father is given the benefit of the doubt and allowed to slide some
more mainly because the collection offices know that partial payment is
at least something for the children.

Some statistics I’ve recently read concerning child suppoirt
collections in Kansas: Of the 30,000 low income families now receiving
AFDC support, 18,000 are on these welfare rolls because of the fathers
who are not paying child support. This amounts to about $75 million that
Kansas taxpayers are having to pick up every year. (Wichita Eagle 9-1-95)

| say there are too many fathers turning their backs on their own
children and leaving them to society--the welfare rolls, to provide, and
the sad reality is the absent, irresponsible father does not stop here.
Many times he will move on to father more children, and again leave them
fatherless, all the while he avoids his prompt and full court ordered
payment and accumulated interest.

There are some workers collecting child support who believe that it
is too difficult and time consuming to calculate interest on an amount
owed. | believe that if we, as a state, enforce other provisions in the law
regarding interest payments on overdue obligations such as late income
tax payments or vehicle registration penalties, we can do the same for our
children.

One comment | have heard concerning the collection of interest, “If
women want interest they can hire an attorney themselves to get it
because it takes too long to calculate for the number of cases there are.”

My response to that is that most of these women | have heard from
cannot afford an attorney fees to get what is legally owed them and they
should not have to under the “Interest on judgements” law.

As stated in a recent newspaper editorial, SRS Secretary Chronister
noted that 98% of money owed on vehicles is paid up while only 56% of
money owed to children is collected.

Secretary Chronister was quoted as saying, “We should be at least
as good at supporting our children as we are at paying for our cars.”




The excuses seem to disappear when it comes to the father’s own
wants and needs. This bill attempts to use these figures as leverage to
collect more money for the children.

As some parents would “ground” a disobeying child from an activity
or possession as a sanction to persuade them to do the right thing, we the
co-sponsors of this bill believe it is a workable solution to “ground” the
disobeying father by taking away the use of his toy.

WHAT OTHER STATES HAVE DONE

The New York Times of August 7, 1995, reports that the State of
Maine has collected $26 million from 13,023 chronic non-payers since it
began threatening license suspensions in August of ‘93. Of those threats,
only 100 were actually suspended.

California issued warnings to 22,889 and collections increased by
$10 million, and have not revoked one single license. Massachusetts
warned 60,000 and collected $600,000.

In New York State, an increase of $30 million was expected to be
realized because of the threat to pull the drivers license.

Nineteen states are currently experimenting with license revocation.
Studies indicate the mere threat increases compliance especially be self-
employed parents.

At the federal level the U.S. Commission on Interstate Child Support
was established as part of the Family Support Act of 1988. The
Commission was charged by Congress to make recommendations on
improvements to enforcement of child support awards. It’s
recommendation was that states shall have and use laws that revoke
drivers licenses and refuse to renew car registrations.

By a vote of 426 to 5 on March 23, 1995, the U.S. House approved a
proposal requiring states to have suspension laws for people who fail to
meet their child support obligations.

As U. S. Rep. Marge Roukema commented when she offered the



proposal to the Congress “deadbeat parents miraculously come up with the
money that they swore wasn’t available.

| encourage your general support of HB-2410. Thank you.

Rep John Toplikar
15th District

%y



Kansas Department of Social and Rehabilitation Services
Rochelle Chronister, Secretary

House Committee on Judiciary
Testimony on H.B. 2410 pertaining to child support enforcement

January 31, 1996

Mr. Chairman and Members of the Committee, thank you for the opportunity to testify today on
behalf of Secretary Chronister concerning H.B. 2410. The primary responsibility of the SRS
Child Support Enforcement Program (CSE) is to help children by establishing regular and
adequate support payments and by enforcing past due support obligations. From that
perspective, CSE supports this bill's tough stand on child support debts.

Several states report that a sanction against driving privileges effectively impresses chronic
nonpayers with the seriousness of failing to support children. The amendments in sections 2
and 3 would add Kansas to the growing number of states adopting such a remedy. By allowing
this sanction to be used only after the support debtor is found in contempt of court, the bill is
tightly focused on debtors who have the proven ability to pay support but refuse to do so. It
provides judges with an important alternative to jailing nonsupporters who are in contempt, one
that may prove particularly effective with younger parents.

Because 'suspension of driving privileges would be mandatory under this bill, it may be
desirable to allow the privileges to be restored either upon payment in full of the arrearages or
upon full compliance with a payment plan. The minimum duration of the payment plan could be
specified in the statute or left to the court’s discretion. To illustrate the proposed change, a
balloon is attached showing a minimum duration of 6 months.

The second balloon is a technical amendment that we believe would more clearly express the
intent of section 4. On page 7, line 22, the bill adds a requirement that the district court trustee
apply judgment interest to all arrearages. Because the statute amended by the bill concerns
only the process of income withholding, this new language would not apply to any other
enforcement remedy. If the committee wishes to create this mandate, we suggest that the
proposed language be added to K.S.A. 23-496, governing court trustee powers and duties,
instead of adding it to the Income Withholding Act.

Fiscal impact. Though we support the direction H.B. 2410 moves support enforcement in
Kansas, we do not expect it to have material fiscal impact upon the CSE Program. Only the
sanction against driving privileges is likely to produce additional collections, and only in the
handful of cases in which the nonpayer is found in contempt of court. We do believe that
enactment of the measure will indirectly encourage obligors to pay support, but this “halo effect
is very difficult to measure.

b1

Thank you for your concern for the financial well-being of Kansas’ children. With the slight
changes we have recommended, we encourage the Committee to recommend H.B. 2410 for
passage.

. Respectfully submitted, Jamie L. Corkhill, Policy Counsel
Child Support Enforcement Program
Dept. of Soci
913-296-323 House Judiciary
1-31-96
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HOUSE BILL No. 2410

By Representatives Toplikar, Alldritt, Ballard, Dillon, Findley, Franklin,
Gatlin, Gilbert, Gilmore, Goodwin, Graeber, Haulmark, Hayzlett,
Henry, Howell, Jennison, Phill Kline, Landwehr, Mason, Mays, Myers,
Neufeld, O'Connor, Packer, Pauls, Pettey, Powers, Ruff, Rutledge,
Shallenburger, Standifer, Thimesch, Toelkes, Vickrey, Wagle, Weber,
Welshimer, Wilk, Wilson and Yoh

2-6

AN ACT concerning child support; relating to contempt of court; allowing
the court to suspend driving privileges for lack of paymént; person
who fails to pay is named on a list in sheniff's office; interest charged
on arrearages; amending K.S.A. 20-1203 and K.S.A. 1994 Supp. 20-
1204a and 23-4,107 and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. If a person is found guilty of contempt, pursuant to
K.S.A. 20-1203 or 20-1204a, and amendments thereto, in a child support
enforcement proceeding, the court shall notify the sheriff's office of such
violation. The sheriff's office shall keep a list of such violators and such
list shall be open to inspection by the public and specifically are subject
to the provisions of the Kansas open records act, K.S.A. 45-215 et seq.,

" and amendments thereto. .
Sec. 2. K.S.A. 20-1203 is hereby amended to read as follows; 20-

1203. Thet A direct contempt miay be punished summarily, without writ-
ten accusation against the person arraigned; but. If the court er judge in
ehembers shell adjudge him finds such person guilty thereef of contempt,
a judgment shall be entered of record; in whieh shall be speeified The
record shall specify the conduct constituting such contempt, with a state-
ment of whatever defense or extenuation the accused offered thereto,
and the sentence of the court thereon, If such person is found guilty} of
contempt in a child support enforcement proceeding, the court, as part of
the sentence, shall suspend such person’s driving privileges until such time
as such person pays in full the arrearages plus interest as provided in

- and amendments

theretg ’

Sec. 3. K.5.A. 1994 Supp. 20-1204a is hereby amended to read as
follows: 20-1204a. (a) When an order in a civil acon has been entered,
the court that rendered the same may order a person alleged to be guilty

K.S.A. 16-204

or until such person complies in full with a
payment plan pursuant to this section. If the
court finds that requiring such person to pay in
full the arrearages plus interest before
restoring driving privileges would create a
“hardship, the court may establish a support
payment plan of at least six month's duration.
The plan shall require periodic payment of the
full amount of current support due, if any, plus
an amount specified by the court to defray
arrearages and interest. The person found to
be in contempt of court shall have the burden
of showing that the person has paid in full the
arrearages and interest or has fully complied
with the payment plan, if any.

L
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HB 2410 9

of indirect contempt of such order to appear and show cause why such
person should not be held in contempt if there is filed a motion requesting
an order to appear and show cause which is accompanied by an affidavit
specifically setting forth the facts constituting the alleged violation.

(b) Except as provided in subsection (e), the order to appear and
show cause shall be served upon the party allegedly in contempt by the
sheriff or some other person appointed by the court for such purpose.
Such order shall state the time and place where the person is to appear
and shall be accompanied by a copy of the affidavit provided for in sub-
section (a). The court shall hear the matter at the time specified in the
order, and upon proper showing, may extend the time so as to give the
accused a reasonable opportunity to purge oneself of the contempt. If the
court determines that a person is guilty of contempt such person shall be
punished as the court shall direct.

(c) If, after proper service of the order to appear and show cause, the
person served shall not appear in court as ordered, or if the court finds
at a hearing held on motion of a party to the civil action that the person
allegedly in contempt is secreting oneself to avoid the process of the court,
the court may issue a bench warrant commanding that the person be
brought before the court to answer for contempt. When such person is
brought before the court, the court shall proceed as provided in subsec-
tion (b). The court may make such orders concerning the release of the
person pending the hearing as the court deems proper.

(d) The provisions of this section shall apply to both criminal and civil
contempts, but in the case of a criminal contempt the court on its own
motion may cause the motion and affidavit provided for in subsection (a)
to be filed.

(e) In casesinvolving an alleged violation of a restraining order issued
pursuant to paragraph (2) of subsection (a) of K.S.A. 60-1607, and amend-
ments thereto, if the affidavit filed pursuant to subsection (a) alleges phys-
ical abuse in violation of the court’s order, the court immediately may
issue a bench warrant and proceed as provided in subsection (c).

(f) 1faperson is found guilty of contempt in a child support enforce-
ment proceeding and the evidence shows that the person is or may be
authorized to practice a profession by a licensing body as defined in K.S.A.
1994 Supp. 74-146, and amendments thereto, the court, in addition to
any other remedies, may order that a notice pursuant to subsection (a) of
K.S.A. 1994 Supp. 74-147, and amendments thereto, be served on the
licensing body. If the person found guilty of contempt as provided in this
subsection is a licensed attorney, the court may file a complaint with the
disciplinary administrator if the licensing agency is the Kansas supreme
court, or the appropriate bar counsel’s office if the licensee practices in
another state. :
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HB 2410 3

(g) 1If such person is found guilty of contempt in a child support en-
forcement proceeding, the court, as part of the sentence, shall suspend
such person’s driving privileges until such time as such person pays in
full the arrearages plus interest as provided in esti

K.S.A. 16-204

i

~and amendments theretr}g

2 (h) The court shall not recognize a motion to issue nor order in a
civil or criminal action a contempt citation against any person who reports
or publishes the information that a gag order has been issued by the court.

i

—

or until such person complies in full with a
payment plan pursuant to this section. If the
court finds that requiring such person to pay in
full the arrearages plus interest before
restoring driving privileges would create a
hardship, the court may establish a support
payment plan of at least six month's duration.
The plan shall require periodic payment of the
full amount of current support due, if any, plus
an amount specified by the court to defray
arrearages and interest. The person found to
be in contempt of court shall have the burden
of showing that the person has paid in full the
arrearages and interest or has fully complied
with the payment plan, if any.

A



Section 4. [Strike all current text and insert the folléwing]

K.S.A. 23-496 is hereby amended to read as follows:

23.496. Same; powers. (a) The court
trustee shall be authorized and empowered to
pursue all civil remedies which would be avail-
able to the obligee in establishing and enforc-

ing payment of support. wThe court trustee shall apply the provisions of K.S.A. 16-204

(L) The court trustee may also file motions | i
for an increase or a decrease of the amount of and amendments thereto to any SUppOFt JUdgment awarded

support on behalf of any child. Any such mo- or any arrearage accruing under any order of support

tion to modify the amount of support shall not : :
be heard until notice has been given to the _entered in this state.

obligee, the obligor and their attorneys of re-
cord, if any. .

(¢) The court trustee shall have the follow-
ing additional powers and duties upon approval
of the administrative judge:

(1) To issue summonses, subpoenas and
subpoenas duces tecum to obligors, obligees
and other witnesses who possess knowledge or
books and records relating to enforcement of

support to appear in the office of the trustee
or before the district court for examination;

“(2) to administer oaths and take sworn tes-
timony on the record or by affidavit;

(3) to appoint special process servers as re-
quired to carry out the court trustee’s respon-
sibilities under this section; and =~

(4) to enter into stipulations, acknowledg- '
ments, agreements and journal entries, subject
to approval of the court.

History: L. 1972, ch. 123, § 5; L. 1976,
ch. 173, § 1; L. 1985, ch. 115, § 36; July 1.
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HB 2410
House Judiciary Committee
January 31, 1996

Testimony of Gary Jarchow
Court Trustee, 18th Judicial District of Kansas

Representative 0'Neal and members of the committee:

Thank you for the opportunity to appear before you to comment on HB
2410 and why, generally, I support it.

I believe that enactment of a statute that would allow the court to
restrict or suspend the driving privileges of one found in contempt
for not paying child support would help fill a gap that exists in
our child support enforcement efforts. Income withholding has been
a wonderful remedy if the payor has regular employment, but is
ineffective if the obigor constantly changes employment, is self-
employed or being paid "under the table." In these cases, we must
resort to contempt of court proceedings.

After a finding of indirect contempt of court under K.S.A. 20-1204a
for not paying child support, the court usually places the obligor
on probation conditioned on payment of current child support and
payments on the arrearage. Many obligors do not keep up these
payments, and we must bring them back to court. Then the court
must either choose to place the obligor in jail or give her or him
the proverbial "slap on the hand" and reinstate the probation,
usually under similar terms. Because jails are already overcrowded
and the obligor cannot pay while in jail, courts use them as a last
resort.

Most people hold near and dear their license to drive. I believe
that the mere threat of losing this privilege, or even having it
restricted, for not paying child support will either keep most
obligors current in their obligation or result in their making a
more honest effort in meeting the terms of their probation. I do
not, therefore, believe that there should be a mandatory suspension
after a finding of contempt, as is provided for in new section
3(g). I would favor giving the court discretion in imposing this
sanction. If, for instance, the obligor does not follow the terms
of the probation by making child support payments as ordered, the
court could direct that notice be given to the Motor Vehicle
Department to either place restrictions on the license, such as to
drive only to and from work, or if necessary suspend the driving
privilege.

House Judiciary
1-31-96
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I also support the new subsection (d) proposed in the testimony of
the Office of Judicial Administration, which directs that any cash
bond posted after an arrest on a bench warrant for failure to
appear be applied on the child support arrearage. Failure to
appear is a very common problem in child support proceedings, and
some obligors do it habitually. Forfeiture of the cash bond is a
small price to pay for someone who has not followed two court
orders: to pay child support and to appear in court to answer for
the failure. And it bears a direct relationship to helping remedy
the wrong of nonpayment.

Finally, I support in principle the new subsection (n) of section
4, which directs that court trustees apply interest on arrearages
in child support. There is a growing expectation among the people
we serve that we do it, and we are doing it with greater frequency.
Since child support is one of the most important obligations
recognized by 1law, collection of interest on delinquent child
support should be at least as important as on car loans and credit
card debts. The custodial parent should be compensated for the
loss of use of this money.

The problem lies in implementing a policy of collecting interest.
K.S.A. 16-204 provides for interest rates which vary from year to
year depending on the federal reserve discount rates. And Kansas
case law (Dallas v. Dallas, 236 Kan.92, 689 P.2d 1184) makes
application of payments to principal and interest depend upon the
amounts of the payments and/or the intent of the parties. We are
often asked to prove that the interest calculation is correct, and
a hearing is often necessary, delaying the collection process.

Several states have addressed this problem by enacting statutes
which provide for a flat rate of interest on child support debts or
judgments for past due child support. Oklahoma, for instance,
enacted a statute in 1994 which provides for a 102 interest rate on
delinquent child support payments and court-ordered payments of

suit moneys. The statute also provides that the interest be
collected in the same manner as the payments upon which the
interest accrues. And in 1991 Texas enacted a statute dealing
specifically with interest on delinqguent child support. It
provides for a simple 129 interest rate on child support payments
a month or more overdue. It also provides that the accrued

interest is part of the child support obligation and may be
collected by any means provided for the collection of child
support. And it provides for a simple rule on how to apply
payments on interest and the underlying debt. These statutes,
which are prospective only, simplify the processes of both
calculating interest and collecting it. I would suggest that
Kansas examine these and other examples of how other states have
handled the problem of interest on past due child support.
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House Bill No. 2410
House Committee on Judiciary
January 31, 1996
Testimony of Peggy A. Elliott

Court Trustee
Tenth Judicial District

Mr. Chairman and Members of the Committee:

fhank you for the opportunity of appearing before you today in
support of House Bill No. 2410 as amended by the Office of Judicial
Administration. Because of the length of the bill, I will not

address all issues.

Section 1 paragraph (d). Cash Bond (balloon on page 2)

This office normally requests the court to issue a bench warrant or
an attachment when the Obligor has been properly served with a
notice to appear for a court hearing or has previously been found
in contempt and been ordered to appear at the jail to begin serving
a stayed weekend jail order. Bond set in these cases may be for
cash or surety, or cash only, depending on the severity of the
case. When the bond is "cash only" and the obligor has relatives,
friends or employers post the money for him/her, this office cannot
attach those funds for payment of support. This situation happens
frequently, perhaps as often as four to five times a week. In only
approximately one-third of the cases will the obligor post his/her
own money which this office can request to be forfeited. By having

a third party post the bond, the obligor again gets "let off the

1 House Judiciary
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hook” and no bond money goes to support. In some cases where the
obligor has previously been found in contempt and has a stay order
on the weekend jail, and then refuses to report to jail, is later
picked up and has someone else post bond for his/her appearance at
a scheduled hearing where he/she is again warned to pay or serve
time,~ the scenario is self-perpetuating. We are asking you to

require that any cash bond posted, whether it be paid by the

obligor or someone else, be forfeited and applied to the arrearages
in child support. Any third party will be put on notice prior to
posting the bond and if they don’t want the money to be forfeited

they can make an informed decision whether or not post the bond.

Section 1. paragraph (h) Driver’s License (balloon top of page 3)
I urge your support of this provision of the bill. Many states
have passed driver’s license revocation statutes as another
enforcement tool to be used if the obligor fails to pay support as
ordered. Some pending federal legislation contains a requirement
that all states pass such laws. (See attached Comparison of child
Support Enforcement Bills)

The American Bar Association, Center on Children and the Law, in
their January 12, 1996 informational letter to child support
offices reported a recent federal district court case which upheld
the constitutionality of a South Dakota statute which restricted an
obligor’s ability to obtain or renew a driver’s 1license when
certain thresholds were met. In Thompson et al vs. Ellenbecker et

al, (South Dakota District Court, Case #94-4166 unpublished) the



plaintiff érgued "...that the statute was unconstitutional because
nonpayment of child support was not rationally related to public
safety or to the individual’s ability to drive safely." The court
found that the state did have an interest in collecting child
support and that by requiring the obligor to make application to
obtain or renew a once restricted drivers license, he/she would
have té give their current address, thus helping location efforts
especially ih cases involving obligors who move from job-to-job or
state-to-state. They also found that since the obligor had advance
notice of the State’s action and an opportunity to be heard, the

statute satisfied procedural due process requirements.

Section 2. Income Withholding (Page 3, (b)

This amendment is only meant to streamline the current income
withholding provisions. Most of the language stricken is now
unnecessary since all new or modified orders for support after July
1, 1993 must have a provision for immediate income withholding.
Since we are now into 1996, this language regarding income

withholding prior to 1993 is no longer relevant.

Section 2. 1Interest (Page 7, (n)

Certainly if this provision passes, it should be applied to ALL
child sﬁpport enforcement offices and not Jjust Court Trustee
offices. At the present time, the Department of Social and
Rehabilitative Services (SRS) also enforces child support.

However, before taking any action on this issue, a careful study




should be done. This provision may produce more complex problems
thaﬁ is anticipated. For example, how would interest be calculated
when an obligor is on an income withholding order? In a
hypothetical case where the current support order is for
$500.00/month and an arrearage payment of $100.00/month has been
ordered and both payments due on the first of each month the
following problems may arise. Assume there 1is an income
withholding in the case for a combined amount of $600.00/month and
the obligor gets paid weekly.

The employer sends in $138.46 weekly to cover the order ($500 x 12
months = $6000.00. $100 x 12 = $1200. $7200 divided by 52 weeks
is $138.46/week) Since the order stipulates that payments are due
on the first of each month, is the obligor delinquent and charged
interest on amounts not paid until the weekly payments in that
month add up to $500.00? We cannot require the employer to change
their method or schedule of paychecks and it would appear to me to
be an accduntiﬁg nightmare to figure interest in these cases.
Courts should not be required to set support payments based on the
obligor’s paycheck schedule and this scenario could apply to almost
every éase where the obligor is ordered by the courts to pay an
amount on a different due date than what he/she gets paid and the
employer sends in. Even if the courts would originally set
payment dates according to the schedule the obligor gets paid,
there 1is no guarantee this schedule would remain unchanged
throughout the life of the support order. I would urge you to give

this matter a great deal of study before passing this provision.



CONCLUSION:

I- appreciate your continued interest in child support. I know
there are many issues which you must give consideration during the
short legisiative session but I feel that none are more important

for our state than the issues facing our children.
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COMPARISON OF CHILD SUPPORT ENFORCEMENT BILLS

Clinton Administraticn: S. 442 S. 156 Title V1 of 11.R. 4

Wark and Responsibility Child Support Responsibility Act of | Interstate Child Support Respousibility Personal Responsibility Act of 1995
| Act of 1994 19¢5 Act of 1955
: e (Sriowe) (Yradicy)




WRA

S. 442

S. 456

HR. 4

Sce. 665 Requires States to
use procedures to place liens
on motor vehicles and
permitting exccution, seizure
and sale.

See. 165 Identical to WRA.

Sce. 666 Makes amendments
1egarding voiding of fraudu-
lent transfers.

Sec. 667 Requires States to
liave laws providing for the
suspeasion of driver's,
professional. occupational
and recreational licenses.

Sec. 166 ldentical to WRA.

See. 165 ldentical to WRA excepl that
liens are placed when arrearages equal
to ur excecding, 1, instead of 2,
maonths of suppoit.

e

Gee. 166 tdentical to WRA.

Section 768 tequires liens on real and per-
sonal propenty by operation of law and
extension of full faith & credit to liens
arising in another State without registration
of urder in Stale whete property it
<ituated.

s

Section 764 1dentical to WRA.

4 —

e R
Sec. 167 Identical 10 WRA.

Sec. 167 1dentical to WRA

Section 769 tdentical to WRA.

See. 668 Requires child
support arvearages of one
nonth to be reported to
_credit bureaus.

See, 669 Includes extended
statute of limitation cases
101 collection of arrearages.

e

Sec. 168 tdentical 1o WRA except it
calls for reporting of arrearages of 90
days.

See. 169 ldentical to WRA.

T T

Secr 168 Tdentical o WRA exrept it
does not specify length of time
support must be delinquent bhefore
requiting arrearages 10 e seponted

Gee. 169 Tdentical to WIRA

.19 -

No similar section.

Nu similar section.




OFFICE OF JUDICIAL ADMINISTRATION
KAY FARLEY
TESTIMONY ON HB 2410

MR. CHAIRMAN O’NEAL
HOUSE JUDICIARY MEMBERS

House Bili 2410 was submitted in 1995. | am submitting a change
to the printed version of this bill for your consideration. My remarks are
keyed to the “balloon” attached.

Former sections 1 & 2 are deleted on the balloon. Section 1 provides
for the local sheriff to keep track of persons who are found guilty of
contempt. District court records are open to the public and provide the
same information to news media and to anyone who is interested. Keeping
a list in the sheriff's office seems duplicative. Also, the division of
vehicles in the department of revenue will provide information on
suspended or restricted licenses to all those who inquire.

Former section 2 is deleted because direct contempt is a sanction
used by judges during the course of judicial proceedings. It is “direct”
because it immediately flows from conduct to which the judge is a
witness. Failure to pay support would rarely result in contempt expressed
directly to a judge during court proceedings so that direct contempt is not
a suitable sanction.

Renumbered section 1 is an amendment to 20-1204a, our indirect
contempt statute. Indirect contempt proceeding are often brought to
provide sanctions to encourage absent parents who are not making support
payments in a straightforward manner to comply with court orders.  New
subsections are recommended to permit a cash appearance bond to be
diverted to support rather than returned to the absent parent respondent.
New subsection (e) provides that the normal service for chapter 60
proceedings may be used to provide notice to a delinquent parent, as well
as the indirect contempt service requirements.

In former subsection (g), newly renumbered (h), language indicating
a judge would directly suspend a driver's license is deleted.  Traffic
statutes now clearly give the job of suspending driver's license to the
Division of Vehicles in the Department of Revenue. It may be that

House Judiciary
1-31-96
Attachment 12



Page 2, Testimony re HB 2410, con't.

suspending a license outright may deprive a delinquent parent of a means
of livelihood so that restricting a driver’s license would be a preferable
sanction.

Corrections made in deleting material in newly renumbered section
2, subsection (b) are technical to streamline and fit this statute to
statutory changes made subsequent to its first enactment. This comment
also applies to the new language at subsection (d)(1).

Finally, on the last page, a direction to court trustees to apply
interest to arrearages is amended. K.S.A. 16-204 is a statute whose
interest on judgment rates for chapter 60 cases changes every July 1st.
When court trustees have attempted to collect interest on arrearages in
the past, the result has most often been a prolonged delay in the
collection effort.

See page five, lines 26 through 30, which severely limit the grounds
for contesting an income withholding order in order to expedite
establishment of an order; note that one of the grounds is the amount of
arrearage.  Most obligees feel getting the arrearage within a reasonable
time is preferable to getting a larger amount after a long delay. Given the
nature of K.S.A. 16-204 it is easy for an obligor to use dilatory tactics in
contesting the amount of arrearages due.

If the percentage to apply to arrearages were to be a fixed amount,
simple interest over the life of the arrearage, such a provision may very
well operate to close off dilatory arguments as to the amount of arrearage
due. Accordingly we have substituted a subsection to that effect which
should permit expeditious establishment of income withholding orders.

We have chosen 7% for the interest amount because the interest trend
seems to be downward, and that was the 16-204 rate only a few years ago
in 1993.

Are there any questions?
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Sasrion of 1995

HOUSE BILL No. 2410

By Representatives Toplikar, Alldritt, Ballard, Dillon, Findley, Franklin,
Gatlin, Gilbert, Gilmore, Goodwin, Graeber, Haulmark, Hayzlett,
Henry, Howell, Jennison, Phill Kline, Landwehr, Mason, Mays, Myers,
Neufeld, O’Connor, Packer, Pauls, Pettey, Powers, Ruff, Rutledge,
Shallenburger, Standifer, Thimesch, Toelkes, Vickrey, Wagle, Weber,
Welshimer, Wilk, Wilson and Yoh
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AN ACT concerning child support; relating to contempt of court; allowing
the court to suspend driving privileges for lack of payment; persor
o P n H H 1 - {4 (B apaintorcg erhy

A S-Pav-is-Bamad-an 0 ha ot ore
- ! o-Pa H ]
&

; amending K.S.A. 20-1203 and K.S.A. 1994 Supp. 20-
1204a and 23-4,107 and repealing the existing sections.

Be it enacted by the Legislat
Pew Section 1. e

ure of the State of Kansas:

and amendments thereto, in

nd-amendments-thefeto-
1203-~Zhat A direct contempt may be punished summarily, withgut<rit-
ten accusatieg against the person arraigned; but. If the coyrt6r judge in)
ehembers shall adjudge him finds such person guilty thefeef of contempt,
p judgment shall be efitexed of record; in whigh-Shell be specified. The
record shall specify the condiietconstitutjng Such contempt, with a state-

ment of whatever defense or extepedfion the accused offered thereto,

35
36
37
38
39
40
41

pnd the sentence of the courtHiereon. I Such person is found guilty of]
ontempt in a child supperf enforcement proceedtng, the court, as part o L
he sentence, shallsaSpend such person’s driving privilepesyntil such time

such persefi pays in full the arrearages plus interest as Proyided in
article40f chapter 23 of the Kansas Statutes Annotated, and amerlﬁhzntg

bee8.  K.S.A. 1994 Supp. 20-1204a is hereby amended to read as
llows: 20-1204a. (a) When an order in a civil action has been entered,
sne court that rendered the same may order a person alleged to be guilty

\2-3
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of indirect contempt of such order to appear and show cause why such
person should not be held in contempt if there is filed a motion requesting
an order to appear and show cause which is accompanied by an affidavit

2

-

specifically setting forth the facts constituting the alleged violation.
(b) Except as provided in fofy¢c){/the order to appear and
show cause shall be served upon the pa egedly in contempt by.the

sheriff or some other person appointed by the court for such purpase,

Such order shall state the time and place where the person is to agbear ;

and shall be accompanied by a copy of the affidavit provided for in sub-
section (a). The court shall hear the matter at the time specified in the
order, and upon proper showing, may extend the time so as to give the
accused a reasonable Opportunity to purge oneself of the contempt. If the
court determines that a person is guilty of contempt such person shall be
punished as the court shall direct.

(c) If, after proper service of the order to appear and show cause, the
person served shall not appear in court as ordered, or if the court finds
at a hearing held on motion of a party to the civil action that the person
allegedly in contempt is secreting oneself to avoid the process of the court,
the court may issue a bench warrant commanding that the person be
brought before the court to answer for contempt. When such person is
brought before the court, the court shall proceed as provided in subsec-
tion (b). The court may make such orders concerning the release of the

subsections (e) and (f) /

, -

person pending the hearing as the court deems proper. A

—tdi—The provisions of this section shall apply to both 4iminal and civil
contempts, but in the case of a criminal contempt the court on its own
motion may cause the motion and affidavit provided fo‘r in subsection (a)
to be filed.

~e} - In cases ihvEan_g'éfx alleged violation of a restraining order issued
pu rsuant to paragraph (2) of subsection (a) of K.S.A. 60-1607, and amend-
ments thereto, if the affidavit filed pursuant to subsection (a) alleges phys-
ical abuse in violation of the court’s order, the court immediately may
issue aL_lgench warrant and proceed as provided in subsection ().

i .
(d) If the proceeding is for failure to pay support, any cash
bond posted to guarantee the appearance of the person after
his or her arrest on a bench warrant shall be applied to

person’s arrearage in Support, to the extent there is a
arrearage.

() In cases involving contempt for the alleged nonpayment of
child or spousal Support, the order to appear and show cause
(with a copy of the affidavit provided for in subsection (a) shall
be served upon alleged party in_accordance with K.S.A. 60-303

and K.S A, 60-304 (a) and any amendments thereto.

Rl

f N

It'a person is Tound guilty of contemptin a child support enforce-
ment proceeding and the evidence shows that the person is or may be
authorized to practice a profession by a licensing body as defined in K S.A.
1994 Supp. 74-146, and amendments thereto, the court, in addition to
any other remedies, may order that a notice pursuant to subsection (a) of
K.S.A. 1994 Supp. 74-147, and amendments thereto, be served on the
licensing body. If the person found guilty of contempt as provided in this
subsection is a licensed attorney, the court may file a complaint with the
disciplinary administrator if the licensing agency is the Kansas supreme
court, or the appropriate bar counsels office if the licensee practices in
another state. '
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@/{Ifsuch person is found guilty of contempt in a child support en-
~shalt-suspend-

3 »WWWHMO‘O—HMMWW‘pGyS in
4 1ﬁ|ﬂ—t&c-amamge&-pluo-1'ﬂmpm'd' ed-in-articl e~4-of-chapter-23-of
5 —theKansas Statutes-Annotated, and amendments thereto.

6
7
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(g)ﬁf},{ The court shall not recognize 3 motion to issue nor order in a
civil or criminal action a contempt citation against any person who reports
or publishes the information that a gag order has been issued by the court.

ec.4-p K.S.A. 1994 Supp. 234,107 is hereby amended to read as
follows: 23-4,107. (a) Any new or modified order for support entered on -
or after January 1, 1986, shall include a provision for the withholding of
income to enforce the order for support. Except as otherwise provided
in subsection (b) or (¢), withholding shall take effect only if there is: (1)
An arrearage in an amount equal to or greater than the amount of support
payable for one month; and (2) compliance with requirements of subsec-
tions (d) and (h).

in an amount equal to or greater than the amount of support
payable for six months or the obligor has been ordered by the
court to pay a sum certain each month toward the liquidation
of the arrearages and the obligor has substantially failed to
abide by that order, the court may order the public office as
defined in K.S.A. 23-4,106 to contact the division of vehicles
of the department of revenue to restrict or suspend the
obligor's driver's license as indicated in the court order until

further order of the court.

19 —Qete ;

20

ion-or-in-subsectio

i ~support-entered-on-orafter-
90 -in-title FV-D-casesand-allfnew or modified orders for
support entered on or after July 1, 1993, in-al-ether-cases shall provide

(b) Except-

21 for immediate issuance of an income withholding order.-RrierteJuly=t,
22 -1983-wheneveramorderof supportisenteredor-modified-in-a-case-other

23
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24 me—of-aﬂncom;-uddﬂzoldiag-opderfThg income withholding order
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shall be issued without further notice to the obligor specifying an amount
sufficient to satisfy the order for support and to defray any'arrearage. The
income withholding order shall be issued regardless of whether a payor
subject to the jurisdiction of this state can be identified at the time the
order for support is entered.

(c) If the provisions of subsection (b) do not apply, the obligee or
public office may file a motion in a title IV-D case requesting that an
income withholding order be issued regardless of the amount of the ar-
rearage. If no arrearage existed as of the date the notice pursuant to
subsection (h) was served upon the obligor, the motion shall only be
granted if the court finds that good cause exists for issuing the income
withholding order or if the obligor consents to issuance of an income
withholding order. If the motion is granted, an income withholding order
shall be issued without further notice to the obligor specifying an amount
sufficient to satisfy the order for support and to defray any arrearage. The
income withholding order may be issued regardless of whether a payor
subject to the jurisdiction of this state can be identified at the time the

1came withholding order is issued.

Hafel

(d) (l))\TNe&—less than seven days after the obligee or public office has

In all cases with orders for support issued prior to July 1,
1993, not
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served a notice of intent to apply for an income withholding order pur-

suant to subsection (h), the obligee or public office may apply for an

income withholding order by filing with the court an affidavit stating: (A)
The date that the notice was served on the obligor and the manner of
service; (B) that the obligor has not filed a motion to stay issuance of the
income withholding order or, if a motion to stay has been filed, the reason
an income withholding order must be issued immediately; (C) a specified
amount to be withheld by the payor to satisfy the order of support and
to defray any arrearage; (D) whether the income withholding order is to
include a medical withholding order; and (E) except in title IV-D cases,
that the amount of the arrearage as of the date the notice to the obligor
was prepared was equal to or greater than the amount of support payable
for one month, In addition to any other penalty provided by law, the filing
of such an affidavit with knowledge of the falsity of a material declaration
is punishable as a contempt.

(2) Upon the filing of an affidavit pursuant to paragraph (1), the in-
come withholding order shall be issued without further notice to the
obligor, hearing or amendments of the support order. Payment of all or
part of the arrearage before issuance of the income withholding order
shall not prevent issuance of the income withholding order, unless the
arrearage is paid in full and the order for support does not include an
amount for the current support of a person. No affidavit is required if the
court, upon hearing a motion to stay issuance of the income withholding
order or otherwise, issues an income withholding order.

(e} (1) An income withholding order shall be directed to any payor
of the obligor. '

(2) An income withholding order which does not include a medical
withholding order shall require the payor to withhold from any income
due, or to become due, to the obligor a specified amount sufficient to
satisfy the order of support and to defray any arrearage and shall include
notice of and direction to comply with the provisions of K.S.A. 23-4,108
and 23-4,109, and amendments thereto.

(3) An income withholding order which consists only of a medical
withholding order shall include notice of the medical child support order
and shall conform to the requirements of K.S.A. 1994 Supp. 23-4,121,
and amendments thereto. The medical withholding order shall include
notice of and direction to comply with the requirements of K.S.A. 1994
Supp. 23-4,119; K-5-A- 1994 Supp- and 23-4,122: and K.S.A. 234,108
and 23-4,109 and amendments thereto.

(4) Anincome withholding order which includes both a medical with-
holding order and an income withholding order for cash support shall
meet the requirements of paragraphs (2) and (3).

'f)  Upon written request and without the requirement of further no-

&
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tice to the obligor, the clerk of the district court shall cause a copy of the

income withholding order to be served on the payor in any manner per-

mitted for service of summons and petition by the statutes contained in
article 3 of chapter 60 of the Kansas Statutes Annotated and acts amen-
datory thereof or supplemental thereto.

(g) An income withholding order shall be binding on any existing or
future payor on whom a copy of the order is served and shall require the
continued withholding of income from each periodic payment of income
until further order of the court. At any time following issuance of an
income withholding order, the obligee, obligor or public office may re-

~ quest service of a copy of the income withholding order on any payor

without the requirement of further notice to the obligor.

(h) Except as provided in subsection (k), (I) or (m), at any time fol-
lowing entry of an order for support the obligee or public office may serve
upon the obligor a written notice of intent to apply for issuance of an
income withholding order. The notice shall be served on the obligor by
first-class mail or in the manner for service of a summons pursuant to the
statutes contained in article 3 of chapter 60 of the Kansas Statutes An-
notated and acts amendatory thereof or supplemental thereto at least
seven days before the date the affidavit is filed. The notice served on the
obligor must state: (1) The terms of the order of support and the total
arrearage as of the date the notice was prepared; (2) the amount of in-
come that will be withheld, not including premiums to satisfy a medical
withholding order; (3) whether a medical withholding order will be re-
quested; (4) that the provision for withholding applies to any current or
subsequent payor; (5) the procedures available for contesting the with-
holding and that the only basis for contesting the withholding is a mistake
of fact concerning the amount of the support order, the amount of the
arrearage, the amount of income to be withheld or the proper identity of
the obligor; (6) the period within which the obligor must file a motion to

stay issuance of the income withholding order and that failure to take -

such action within the specified time will result in payors’ being ordered
to begin withholding; and (7) the action which will be taken if the obligor
contests the withholding.

The obligor may, at any time, waive in writing the notice required by
this subsection.

(i) On request of an obligor, the court shall issue an income with-
holding order which shall be honored by a payor regardless of whether
there is an arrearage. Nothing in this subsection shall limit the right of
the obligee to request modification of the income withholding order.

(j) (1) Before entry of a new or modified order for support, a party
may request that no income withholding order be issued pursuant to
subsection (b) if notice of the request has been served on all interested

‘-
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parties and: (A) The party demonstrates, and the court finds, that there

~ is good cause not to require immediate income withholding, or (B) a

written agreement among all interested parties provides for an alternative
arrangement. In a title IV-D case, the determination that there is good
cause not to require immediate income withholding must include a find-
ing that immediate income withholding would not be in the child's best
interests and, if an obligor's existing obligation is being modified, proof
of timely payment of previously ordered support.

(2) Notwithstanding the provisions of subsection (j)(1), the court shall
issue an income withholding order when an affidavit pursuant to subsec-
tion (d) is filed if an arrearage exists in an amount equal to or greater
than the amount of support payable for one month.

(3) If a notice pursuant to subsection (h) has been served, there is no
arrearage or the arrearage is less than the amount of support payable for
one month, and the obligor files a motion to stay issuance of the income
withholding order based upon the court’s previous finding of good cause
not to require immediate income withholding pursuant to subsection
(j)(1), the obligor must demonstrate the continued existence of good
cause. Unless the court again finds that good cause not to require im-
mediate income withholding exists, the court shall issue the income with-
holding order.

(4) If a notice pursuant to subsection (h) has been served, there is no
arrearage or the arrearage is less than the amount of support payable for
one month, and the obligor files a motion to stay issuance of an income
withholding order based upon a previous agreement of the interested
parties for an alternative arrangement pursuant to subsection (G)(1), the
court shall issue an income withholding order, notwithstanding any pre-
vious agreement, if the court finds that:

(A) The agreement was not in writing;

(B) the agreement was not approved by all interested parties;

(C) the terms of the agreement or alternative arrangement are not
being met;

(D) the agreement or albemahve arrangement is not in the best in-
terests of the child; or

(E) the agreement or alternative arrangement places an unnecessary
burden upon the obligor, obligee or a public office.

(5) The procedures and requirements of K.S.A. 23-4,110 and amend-
ments thereto apply to any motion pursuant to paragraph (3) or (4) of
this subsection (j).

(k) (1) An ex parte interlocutory order for support may be enforced
pursuant to subsection (b) or (c) only if the obligor has consented to the
income withholding in writing.

(2) An ex parte interlocutory order for support may be enforced pur-
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suant to subsection (d) only if 10 or more days have elapsed since the
order for support was served on the obligor.’

(3)  Any other interlocutory order for support may be enforced by
income withholding pursuant to this act in the same manner as a final
order for support.

(4) No bond shall be required for the issuance of an income with-
holding order to enforce an interlocutory order pursuant to this act.

(1) If the provisions of subsection (b) do not apply and the case is not
a title IV-D case, a notice of intent to apply for issuance of an income
withholding order may be served on the obligor only if there is an ar-
rearage, as of the date the notice is prepared, in an amount equal to or
greater than the amount of support payable for one month.

(m) All new or modified orders for maintenance of a spouse or ex-
spouse, except orders for a spouse or ex-spouse living with a child for
whom an order of support is also being enforced, entered on or after July
1, 1992, shall include a provision for the withholding of income to enforce
the order of support. Unless the parties consent in writing to earlier is-
suance of a withholding order, withholding shall take effect only after
there is an arrearage in an amount equal to or greater than the amount
of support payable for two months and after service of a notice as provided
in subsection (h).
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Notwithstanding the provisions of K.S.A. 16-204, and
amendments thereto, the court trustee’s office shall apply
simple interest in the amount of 7% to all arrearages.
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Sec.5: f K.S.A. 20-1203 and K.S.A, 1994 Supp. 20-1204a and 234,107
are hereby repealed.

Sec.*(‘r./iThis act shall take effect and be in force from and after its
publication in the statute book.
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