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MINUTES OF THE HOUSE COMMITTEE ON JUDICIARY.
The meeting was called to order by Chairperson Michael R. O’Neal at 3:30 p.m. on February 22, 1996 in
Room 313-S of the Capitol.
All members were present except:
Representative Gary Merritt - Excused
Representative Britt Nichols - Excused
Committee staff present: Jerry Donaldson, Legislative Research Department
Jill Wolters, Revisor of Statutes
Cindy Wulfkuhle, Committee Secretary

Others attending: See attached list

HB 2410 - nonpayment of child support; contempt of court; interest on the arrearages; suspension of driving
privileges; names in sheriff’s office

Staff provided the committee with committee report (Attachment 1).

Representative Adkins made a motion to report HB 2410 favorably for passage as amended. Representative
Haley seconded the motion. The motion carried. Representative Pugh requested that he be recorded as voting
no.

HB 2319 - financial responsibility for minor’s abortion without parental consent

Some committee members were concerned about the language in the bill and Representative Pugh provided the
committee with an amendment would make it clear that a “waiver shall relieve the minor’s parents or legal
guardian of financial responsibility for the cost”, (Attachment 2).

Representative Pugh made a motion to adopt the amendment. Representative Merritt seconded the motion.
The motion carried.

Representative Snowbarger made a motion to report HB 2319 favorably for passagse as amended.
Representative Yoh seconded the motion. The motion carried. Representative’s Adkins, Haley & Standifer
requested that they be recorded as voting no.

Chairman O’Neal announced that the committee would consider sub committee reports.

HB_2992 - amendments to the definition of capital murder (Attachments 3-7)

The Chairman explained that the sub committee recommended that the bill be reported favorably, without any
amendments.

Representative Snowbarger made a motion to adopt the sub committee recommendation and report HB 2992
favorably for passage. Representative Yoh seconded the motion. The motion carried. Representative’s
Goodwin & Standifer requested that they be recorded as voting no.

HB 2939 & HB 2443 - expanding law enforcement powers for city police officers outside their jurisdiction
{Attachments8-12)

Chairman O’Neal announced that the sub committee recommended that no action be taken on HB 2939.
They recommended that HB 2443 be reported favorably.

Staff explained that this section of the statute was amended last year and that this would need to be a substitute
bill.

Representative Miller made a motion to adopt the sub committee recommendations and report Substitute HB
2443 favorably for passage. Representative Adkins seconded the motion.

Representative Nichols believes that this bill doesn’t do what the sponsors of the bill wants it to do._He made
a substitute motion to table the bill. Representative Merritt seconded the motion. The motion failed.

Representative Nichols made a motion to strike lines 20 & 21. Representative Merritt seconded the motion.
The motion failed.

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reporied herein have not been submitted to the individuals 1
appearing before the committee for editing or corrections.
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Representative Nichols made a motion to add on page 2, line 23 “the city emploving the officer”.
Representative Merritt seconded the motion. The motion failed.

The motion to report Substitute HB 2443 carried. Representative’s Nichols & Merritt requested that they
be recorded as voting no. Representative Haley requested that he be recorded as abstaining.

HB 2603 - drivers under 21 blood alcohol concentration of .02 or greater

The committee received information from the Department of Transportation regarding the structure of the zero
tolerance laws in the twenty-eight states that possess them. (Attachment 13)

Currently, Kansas would not allow the insurance carrier to cancel the underage drinker who drives from
coverage, but they could chose to “non-renew” the policy. State Farm Insurance requires the individual who
has been sanctioned to carry a separate policy.

The Chairman proposed a balloon amendment that would strike all criminal provisions in the bill and only
have the administrative suspension apply. (Attachment 14)

Representative Adkins made a motion to adopt the balloon amendment. Representative Snowbarger seconded
the motion. The motion carried.

Representative Garner made a motion the have the language state that “Any conviction, test refusal or test
failure shall not be considered by any insurance in determining the rate charged for any automobile liability
insurance policy” (Attachment 15) Representative Haley seconded the motion. The motion failed.

Representative Haley made a motion to change the drinking age from age 21 to age 18. Representative Pugh
seconded the motion. The motion failed.

Representative Garner made a motion that any violation of the .02 would not be reported to the National Driver
Register (Attachment 16). Representative Miller seconded the motion. John Smith, Division of Motor
Vehicles, explained that all states must report suspensions to the National Driver Register. The motion
carried.

Representative Miller made a motion to report HB 2603 favorably for passage as amended. Representative
Adkins seconded the motion. The motion carried.

HB 2838 - involuntary manslaughter while driving under the influence of alcohol or drugs

Representative Mays made a motion to report HB 2838 favorably for passage. Representative Spangler
seconded the motion. The motion carried.

HB 3038 - amendments to the penalties the division of motor vehicles enforces concerning the suspension of
dnivers’ licenses for driving under the influence

Representative Spangler made a motion to_strike on page 4, lines 20-26 and line 39 and report HB 3038
favorably for passage as amended. Representative Grant seconded the motion. The motion failed.

HB 3020 - escape from custody, aggravated escape from custody and aiding an escape amended to include
an adult juvenile offender who escapes from a detention facility

Representative Adkins made a motion to report HB 3020 favorably for passage. Representative Miller
seconded the motion. The motion carried.

HB_ 3026 - seizing weapons pursuant to a lawful domestic violence arrest (Attachments 17-19)

Representative Adkins made a motion to adopt a balloon amendment from the KBI (see attachment 17) and
report HB 3026 favorably for passage as amended. Representative Miller seconded the motion.

Representative Garner made a substitute motion to change “any” back to “the” regarding the scope of a search
incident to the arrest. Representative Howell seconded the motion. The motion failed.

The motion to report HB 3026 favorably as amended carried.

The committee meeting adjourned at 5:30 p.m. The next meeting is scheduled for February 23, 1996.
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REPORTS OF STANDING COMMITTEES
MR. SPEAKER:
Your Committee on Judiciary
Recommends that House Bill No. 2410

"AN ACT concerning child support; relating to contempt of court;
allowing the .court to suspend driving privileges for lack of
payment; person who fails to pay is named on a list in
sheriff's office; interest charged on arrearages; amending
K.S.A. 20-1203 and K.S.A. 1994 Supp. 20-1204a and 23-4,107
and repealing the existing sections.” :

Be amended:

On page 1, by striking all in lines 21 through 40;

And by renumbering sections accordingly;

Also on page 1, in line 41, by striking "1994 Supp.";

On page 2, in 1line 5, by striking "subsection (e)" and
inserting ‘"subsections (e) and (g)"; following 1line 23, by
inserting the following:

"(d) If the proceeding is for failure to pay support, any
cash bond posted to guarantee the appearance of the person after
such person's arrest on a bench warrant shall be applied to such
person's arrearage 1in support, to the extent there is an
arrearage.

(e) In cases involving contempt for the alleged nonpayment
of child or spousal support, the order to appear and show cause
with a copy of the affidavit provided for in subsection (a) shall
be served upon the alleged party in accordance with K.S.A. 60-303
and subsection (a) of K.S.A. 60-304, and amendments thereto.":

And by redesignating subsections accordingly;

Also on page 2, in line 36, by striking "1994" and inserting
"1995"; in line 38, by striking "1994" and inserting "1995%;

On page 3, in line 2, by striking all after "proceeding"; by
striking all 1in 1lines 3 through 5 and inserting the following:

"in an amount equal to or greater than the amount of support

House Judiciary
2-22-96
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payable for six months or the obligor has been ordered by the
court to pay a sum certain each month toward the liquidation of
the arrearages and the obligor has substantially failed to abide
by that order, the court may restrict the obligor's driver's
license. Such restriction may include, but not be limited to,
driving to, from and during the course of such person's
employment. The court may order the public office, as defined in
K.S.A. 23-4,106, and amendments thereto, to contact the division
of vehicles of the department of revenue to restrict the
obligor's driver's license as indicated in the court order until
further order of the court."; 1in 1line 9, by striking "1994
Supp."; 1in line 17, by striking all after "(b)"; by striking all
in line 18; in 1line 19, by striking all before "new" and
inserting "All"; in line 20, by striking ", in all other cases";
in line 21, by striking "Prior to July 1,"; by striking all in
lines 22 and 23; in line 24, by striking all before "The"; in
line 43, by striking "Not" and inserting "In all cases with
orders for support issued prior to July 1, 1993, not";

On page 4, in line 35, by striking "1994" and inserting in
lieu thereof "1995"; A

On page 7, in line 22, by striking all after "(n); in 1line
23, by striking all before the period and inserting
"Notwithstanding the provisions of K.S.A. 16-204, and amendments
thereto, the court trustee's office shall apply simple interest
in the amount of 7% to all arrearages"; in line 24, by striking
"20-1203 and K.S.A. 1994 Supp.";

On page 1, in the title, in line 15, by striking "suspend"
and inserting "restrict"; also in line 15, by striking "person";

in line 16, by striking all before "interest"; in line 17, by

striking "20-1203 and K.S.A. 1994 Supp.";

And the bill be passed as amended.

Chairperson
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Sesston of 1995

HOUSE BILL No. 2319

By Representatives O’Connor, Ballou, Cornfield, Donovan,
Larkin, Merritt, Mollenkamp, Thimesch and Toplikar

2-3

10 AN ACT concerning abortion; relating to financial responsibility for costs
11 relating to abortions performed on certain minors.

12

13 Be it enacted by the Legislature of the State of Kansas:

14 Section 1. If the court grants a minor’s application foryaiver of no-
15 tce pursuant to K.S.A. 65-6705 and amendments thereto, &e@uﬂ-&bﬂ
16 i rrsrretoidho ivabe-gpene-a-sianeduzitten
18  of the minor’s abortion and all costs related to any complications arising
19  from such abortion. Sueh-agreement-shell-be~made-—a-part-of-the-reeerd
20 ings.

21 Sec. 2. This act shall take effect and be in force from and after its
22 publication in the statute book.
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STATE OF KANSAS

COMMITTEE ASSIGNMENTS
CHAIRMAN — RULES AND JOURNAL
VICE CHAIRMAN — LOCAL GOVERNMENT

MEMBER — TAXATION
JUDICIARY

CHAIRMAN — SHAWNEE COUNTY DELEGATION

DOUG MAYS
REPRESENTATIVE, FIFTY-FOURTH DISTRICT
SHAWNEE COUNTY
1920 SW DAMON CT.
TOPEKA, KANSAS 66611-1926
(913) 266-4885

STATE CAPITOL—ROOM 182-W TOPEKA
TOPEKA, KS 66612-1504
(913) 296-7668

HOUSE OF
REPRESENTATIVES

House Bill 2992

Testimony of Representative Doug Mays

Alas! regardless of their doom,
The little victims play!
No sense have they ofills to come
Nor care beyond today.

--Thomas Grey

House Bill 2992 deals with the definition of capital murder in Kansas, specifically with the
intentional and premeditated killing of a child.

Our present capital murder statute, KSA 21-3439, provides several sets of circumstances,
all requiring intent and premeditation, in which a murder becomes a capital crime:

e Murder during a kidnapping for ransom

Contract murder

Murder by an inmate or prisoner

Murder of a law enforcement officer

Murder in the commission of rape or criminal sodomy

Murder of more than one person at a time

With regard to the murder of children, the existing statute is nothing short of Byzantine. In
order to qualify for capital status, the murder must, in additional to being intentional and
premeditated:
1) Occur during the commission of a kidnapping, and
2) The kidnapping must be committed with the intent to commit at least one of
several defined sex offenses

HB 2992 simply removes these conditions, and recognizes that the intentional and
premeditated murder of a child, any child regardless of circumstances, is a heinous act that
should be a classified as a capital crime. This bill proposes to accord the same level of
importance to our children as inmates, police officers, and the victims of contract murder.

House Judiciary
2-22-96
Attachment 3



State of Ransas

Office of the Attorney General

301 S.W. 10TH AVENUE, TOPEKA 66612-1597

CAELA J. STOVALL Ma PHONE: (913) 296-2215
TTORNEY GENERAL CoNSUMER PrOTECTION: 296-3751
Fax: 296-6296

STATEMENT OF PATRICK W. PETERS
ASSISTANT ATTORNEY GENERAL
CHIteF, CAPITAL LITIGATION SECTION
BEFORE THE HOUSE CRIMINAL LAW SUBCOMMITTEE
Re: HOUSE BILL 2992
FEBRUARY 20, 1996

Dear Chairperson and Members of the Subcommittee:

I appear before you today on behalf of Attorney General Carla J. Stovall, to ask for
your support of House Bill 2992. This bill recognizes the heightened protection society
affords children under the age of 14, and eliminates the requirement that the intentional and
premeditated killing of such a child be committed in the commission of a kidnapping for the
purpose of a sex offense.

As the law currently stands, only seven limited types of premeditated murders are
qualified for consideration of charges of capital murder. They are the intentional and
premeditated killing of: 1) any person in the commission of kidnapping; 2) any person
pursuant to a contract or agreement; 3) any person by an inmate or prisoner; 4) the victim of
a rape or sodomy; 5) a law enforcement officer; 6) more than one person; and 7) a child
under the age of 14 in the commission of a kidnapping with the intent to commit a sex

offense.

The seventh type of murder in section 7, as currently worded, provides no additional
protection to children under the age of 14. The intentional and premeditated killing of any
person during the commission of any kidnapping is eligible for consideration of a charge of
capital murder under Section 1. In Section 7, the statute tacitly acknowledges the
heightened protection society should afford such children, but actually sets a higher
threshold of abuse before their murderers can be held accountable. Not only must the child
be killed during a kidnapping (as proscribed in Section 1), but the kidnapping must have
been for the purpose of committing a sex offense against the child.

The legislature has recognized that a child under the age of 14 should receive
heightened protection by the State and that criminals whose chosen vicims are young
should be more severely punished.. See, for example, K.S.A. 21-3106 (time limitations
expanded for child victims); 21-3502 (rape); 21-3504 (aggravated indecent liberties);
21-3506 (sodomy); and 21-3510 & 21-3511 (indecent solicitation). The same should apply
to that rarefied class of cold-blooded, premeditated killers who intentionally kill a young

child.

House Judiciary
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The proposed change in the statute allows the State to hold accountable those
individuals who intentionally choose to kill a defenseless victim; who premeditate before
killing a child. Of the 38 states with capital punishment, about two-thirds provide for
capital punishment in any deliberate or premeditated killing. About one-third authorize the
death penalty for murders that are not premeditated, but arise out of a felony. In these
felony-murder states (which do not require premeditation) several specifically add
additional language to make the killing of a child a capital offense (see, for example,
Alabama, Oklahoma, Texas and Virginia statutes).

The proposed legislation will reaffirm Kansas' commitment to the protection of young
children and provide prosecutors with the option of filing capital murder charges against
society's most callous killers.

In addition I am appearing before you today and asking for your support to an
amendment to House Bill 2992, which would cover the mutilation of dead human bodies. I
have attached proposed legislation on this subject to my testimony.

In 1994, two young men were charged in Shawnee County with the murder of
Timothy Evans. However after Mr. Evans was murdered he was decapitated and his arms,
hands, legs and feet were cut off. His body was then buried in three different locations in
Shawnee County and Douglas County. There were no criminal charges that could be filed
against the individuals who participated in the direct act of mutilating the body of Mr.

Evans, after his death.

On behalf of the Attorney General, I would urge your favorable consideration of this
amendment to House Bill 2992.

-2



Mutilation of dead human bodies

(a) Except as provided in this section, a person who dissects or mutilates a dead human
body is guilty of a level 6 person felony.

(b) This section does not
apply to:

(i) A physician or surgeon acting on the order of a court of competent
jurisdiction, a coroner, a pathologist or other qualified officer;

(i) Dissection to determine the cause of death when authorized by the nearest
living kin of deceased;

(iii) Unclaimed dead human bodies delivered by state or county authorities to
regularly chartered institutions for scientific research;

(iv) The necessary mutilation incident to embalming a dead human body when
authorized by the nearest living kin, a court of competent jurisdiction or other qualified
officer; or

(v) Conduct authorized by the Uniform Anatomical Gift Act, K.S.A. 65-3209
through 65-3218.




February 20, 1996

Testimony on HB 2992
House Judiciary Subcommittee

By Sister Therese Bangert
Coordinator of Kansas Coalition Against the Death Penalty

I am here this afternoon to raise my voice in opposition to HB 2992. As leader of
the Kansas Coalition Against the Death Penalty, I represent individuals. families and
various groups throughout Kansas who oppose killing by the state as public policy.
Therefore we oppose HB 2992 and its expansion of the present death penalty law. Some
may say the change is verv minor but I challenge that attitude.

I come before this committee as one who abhors all kinds of violence, including
violence of all kinds to children. In the 23 vears that I have lived in Topeka, I have walked
very painful journeys with children who bear the wounds of violence. I must presume that
those who advocate for HB 2992 see it as a way to tell people that we will not tolerate
violence against our children. I agree with that message - embrace it wholeheartedly, in
fact, but wonder if there are not other ways that we can offer Kansas children more
protection. I was struck by some statistics from the 1996 Kansas Kids Count Data Book
that I would like to share with you:

In 1994 in Shawnee County there were 3,599 reported cases of child
abuse. vet only 392 confirmed cases.

The same '94 statistics for Sedgwick County are 7.219 reported cases
and 509 confirmed cases.

The total number of cases reported in Kansas in '94 is 33.555 while the
confirmed cases were 3.430.

While most states in our nation confirm around 40%o of abuse/neglect cases. Kansas
confirms around 10%. I present to vou that I believe that public policy decisions that
would expend more Kansas resources to protect children in their homes would be better
spent than widening the net on those Kansas could charge with the death penalty n regard
to the death of children. (I affirm with delight Attorney General Carla Stovall's support
with dollars the Healthy Start Plus program which is designed to address the needs of
children in at-risk families from the time of their birth. Ibelieve this kind of public policy
will offer more protection to our children.)

According 1o a report issued by the U.S. Advisory Board on Child Abuse and
Neglect in April of 1995, ona national level there is not accurate accounting for the death
of children. They express that there are sometimes confusing and contradictory messages
about the scope and nature of the death of children. For example, in 1994 the
Department of Justice (DOJ) released a report titled Murder in Families which identified
mothers as the most frequent killers of children. However, DOJ's data appears to reflect
who is prosecuted and convicted. Several new studies that go beyond prosecution and

House Judiciary
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conviction for child murders, show that fathers and other caretakers account for
significantly more abuse and neglect deaths than mothers or other female caretakers.

The report further states that a person can call the Center for Disease Control and
Protection and find out the number of children who had a brown spider bite last year, but
a person cannot get correct information about child abuse and fatalities

In closing, I want to reiterate that KCADP opposes the death penalty in all cases
and stands firmly against any expansion of the present death penalty statute. Dr. Karl
Menninger, one of Kansas' most famous citizens says, '"Rescued children can help save
our world." And I know that he would challenge us in his scolding voice if we really
think HB 2992 will help to rescue or protect our children.



Testimony to the House Judiciary Sub-Committee
in Opposition to House Bill 2992

Robert R. Keller February 20, 1996
Father of Child Murder Victim

13442 SW 57th Street

Topeka, Kansas 66610

On a Saturday afternoon in October 1991, my 12-year-old daughter Brenda decided to go on a
bike ride. She never came home.

Less than a mile from her home, in broad daylight, Brenda was grabbed from behind, pulled off
the road and forced to go to a secluded area. She was raped. She was sodomized. Throughout
she was savagely beaten. Then, after her attacker was through with her, he strangled her and
tossed her broken body into a shed.

This man is now serving what will be a minimum of 40 years in prison. As it is, he has no hope
of seeing freedom until the year 2031. He received four life sentences. He received 15 to life for
kidnapping, 15 to life for murder, 10 to life for rape, and 10 to life for sodomy. If the bill before
you had been Kansas law that day, he could possibly be on death row at this very moment.

I was thinking about that the other day. Iasked myself how would I feel if this man were
executed? What would it be like to know that in the near future he would be strapped to a table
and killed? This man who destroyed my daughter’s very precious life.

To be honest with you, there are times when I find the idea very appealing. I am not
trivializing the way she died when I speak out against the death penalty and when I speak
out against this bill. I will never forget how she died. But neither can I forget how she
lived. One of the major reasons why I can't join others in supporting the death penalty and bills
such as this, is my memory of how Brenda lived. This was the little red-haired girl who
announced when she was five that she thought maybe God had put her in this world to love bugs.
And all through her very short life, she was dedicated to saving and protecting bugs, and worms
and spiders and snakes and things most people would just as soon step on. And I think--no, I
know-she would be horrified if a man, not a bug, not a snake, not a beast, but a human
being, were to be killed in her name.

I deplore the crimes that took my daughter’s life more than you can ever know. But there
are better ways to respond than to answer death for death, and violence for violence.

Please, do not pass this bill into law.

House Judiciary
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RECONCILIATION
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JOHNSON COUNTY

JOHN L. FOSTER

FRED ALLENBRAND
UNDER SHERIFF

SHERIFF

782-5000

Testimony of John L. Foster, Undersheriff
Johnson County, Kansas

House Bill 2443

House Judiciary Committee

The Johnson County Sheriff’s Office supports House Bill 2443. There are 21 cities in
Johnson County and all but three have common borders with another jurisdiction. There are
many occasions when an officer will observe a serious offense in another city and the violator will
be only a matter of feet from the observing officer. House Bill 2443 would give the officer the
ability to take whatever action is necessary while the officers from the adjoining jurisdiction are
proceeding to the scene.

No better example exists than that of the drunk driver. Since the only border separation
between these cities is often a street, frequently the drunk driver is headed south on the border
street in one jurisdiction while an officer from an adjoining jurisdiction is approaching the driver
from the opposite direction. House Bill 2443 would allow the officer to remove the problem
driver from the roadway without any question whether the officer had the legal powers to effect
the arrest.

The bottom line results is the ability to take an offender into custody before any harm may
be done to the public.

House Judiciary
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TESTIMONY REFERENCE HOUSE BILL 2443 AND 2939

Date: February 20, 1996

Testimony by: Kenneth Sissom
Chief of Police
Merriam, Kansas

| am here on behalf of the Merriam, Kansas Police Department. | also represent the Johnson County
Police Chiefs’ Association as their current President and currently serve on the Legislative Committee of
the Kansas Association of Police Chiefs.

The majority of citizens in our state are under the mistaken impression that when a police officer is on-
duty, in full uniform, they may act as a police officer with full authority anywhere in the State of Kansas.
This is not true.

A police officer may only act with law enforcement authority within the boundaries of the jurisdiction that
employs them. This condition would be acceptable if the officer never left their city while on-duty. This
creates a serious problem for many cities in Kansas, especially in Johnson County.

Johnson County, by virtue of the way it is laid out, requires officers to drive through different cities, or
jurisdictions, while in the performance of their duty. This is true in varying degrees in each of the 17
cities that are located in Johnson County. (Refer to map)

As an example, in Merriam, if an officer is at 75™ and Antioch and gets a call to respond to 47" and
Antioch, they will drive through two separate sections of Overtand Park, while in-route to the call. While
driving through Overland Park, they will have no law enforcement authority.

What happens if an officer, while driving through another city, comes across a crime in progress. If the
officer was off-duty, they could opt to not get involved and no one would know the difference. This
becomes a less desirable option if the officer is on-duty, in full uniform, and driving a fully marked police
car. The public would demand that the officer do something.

Several months ago, a Merriam Police Officer, working the evening shift, was driving north on Antioch in
the 7300 block. They observed a car stopped for reasons unknown in the street ahead. The lone vehicle
was sitting in the street, occupied by two persons. As the officer approached the car to investigate, he
could hear shouting. Suddenly the man grabbed the woman by the hair and began to repeatedly strike
her in the face. At that point, the officer had three options to consider:

1. Return to his patrol vehicle and notify Overland Park Police of the disturbance;

2 Contact Overand Park Police by radio, and hope that they ask the Merriam Officer to assist them by
responding to the situation. This would give the officer some law enforcement authority under
Mutual Aid; and,

3. Intervene by arresting the offender, which would give the victim immediate protection from further
abuse, and then request the Overiand Park Police Department to respond and assist.

Due to the immediate need to intervene, there was really only one choice for the officer. The officer
placed the man under arrest and then called Overland Park Police, who responded and took the man into
custody.

While this was obviously the proper course of action, it is extremely important to note that the officer had
absolutely no_lawful authority to make an arrest. This fact could create problems later during the
prosecution of this case. The department’s and officer’s level of liability is also increased by this fact.

In closing | must state that the law needs to be changed. Police officers must be given the authority to
act as police officers in these cases. The public would demand it and the law should provide for it. | ask
that this committee strongly consider proceeding with House Bill 2939 which would grant law
enforcement authority statewide; or at the least, proceed with House Bill 2443 which provides for
appropriate law changes in Johnson County. Thank you for your consideration of my testimony.
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LEAWOOD POLICE DEPARTMENT

9617 LEE BOULEVARD, LEAWOOD, KANSAS 66206
(913) 642-5555
FAX (913) 642-2238

February, 1996

TESTIMONY IN SUPPORT OF H.B. 2443

Law enforcement officers in Kansas are routinely hampered in the
performance of duty by statutory restrictions on the exercise of police
powers. According to existing law, officers may use their powers:

1. Within the limits of the jurisdiction which employs them;
2. When in fresh pursuit of a fleeing suspect; and
3. When assistance is requested by another agency.

There is one additional exemption only for Sedgwick and Johnson
Counties when officers are serving arrest or search warrants.

These restrictions frequently create situations in which the public
interest is not served. In the suburban areas of Johnson County,
officers from one jurisdiction routinely travel boundary streets while in
the course of normal patrol. Further, officers regularly travel across
jurisdiction lines transporting prisoners, responding to emergencies,
and the like. Criminal acts, drunk driving, and other offenses can
occur in the immediate presence of an officer who is legally powerless
to take any action. Further, it is not outside the realm of possibility
that officers and their communities are placed in civil jeopardy while
performing routine duties in an absolutely proper manner.

House Judiciary
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Here are three examples:

1. Because of city boundaries and geographic features, it is physically
impossible for an officer of the Leawood Police Department to move from the
northern area of the city to the southern area without entering Overland Park or
even the State of Missouri. Thus, Leawood officers routinely drive streets in
Overland Park simply moving from one part of their patrol districts to another.
To cite a very real situation, the Leawood officer leaves the city limits and, while
in Overland Park, observes an obviously intoxicated driver who is an immediate
danger to other motorists. The Leawood officer has no authority whatsoever to
stop the impaired driver. To follow the statute, he or she must radio the
Leawood dispatcher, who phones the Overland Park dispatcher, who phones or
radios an Overland Park supervisor or officer, who then requests assistance
from Leawood. This request is given to the Overland Park dispatcher, who
relays it to the Leawood dispatcher, who radios the Leawood car that assistance
has been requested and that the car should be stopped. This sequence of
events may take 3-5 minutes or more; the officer only hopes that the drunk driver
doesn't hit someone in the meantime.

The reverse situation poses an equal dilemma. The Leawood officer knows
there is a moral responsibility to stop the impaired driver at the earliest possible
moment in the interest of public safety. He or she makes the stop despite the
fact that he or she has no legal police powers in Overland Park. The driver will
not be prosecuted because the officer had no authority to intervene or to
exercise any police power. Thus, the drunk driver not only escapes the legal
consequences but, at least in theory, can probably sue the officer and the City of
Leawood. Why should officers be placed in jeopardy for doing what is obviously
the right thing to do?

2. A Prairie Village officer is on routine patrol in the area of 95th and Mission
Road and is dispatched to a child struck by a car at 83rd and Mission Road.
The officer turns on the emergency lights and siren and drives north on Mission
to the accident. Unfortunately, the northbound lanes of Mission Road from 85th
to 84th are in Leawood. Is the officer exercising police authority in a city where
he has no police authority? If the officer is involved in an accident, is the city
potentially liable? There is no pat answer, but it can certainly be argued that the
officer was exceeding statutory authority, and an unpredictable civil jury can rule
against Prairie Village.

3. True story: an Overland Park officer is taking a meal break at a restaurant in
Lenexa, literally across half the width of Quivira Road from her city and patrol
district. While eating, she is approached by citizens who tell her an intoxicated
man is brandishing a gun outside a nearby restaurant and bar, also in Lenexa.
The officer responds, confronts the man, and eventually has no choice but to



shoot him. This is excellent police work, except that the officer has no authority
to act in Lenexa. What is her exposure?

| certainly understand that almost all statutes have a “letter of the law” and a
“spirit of the law” and that some common sense must be applied. There is no
question what a conscientious, professional law enforcement officer will do in
any of the cases outlined above. However, criminals and other law violators will
go free, and municipalities will be sued because officers doing the “right thing”
are exceeding the authority granted to them by law. In both cases, the public is
being done a disservice.

H.B. 2939 is modeled after a Minnesota statute which addresses these issues in
a reasonable manner. Anywhere in the state, a full-time state-certified officer
has authority to exercise full police powers, provided the officer is on duty. Off-
duty exercise of powers is restricted by the same statute, which further allows
any agency to place additional restrictions on off-duty exercise of police powers.
The theory behind the statute is that a certified officer is presumed to meet
certain prescribed minimum training standards which are uniform across the
state and should be able to exercise powers state-wide. This same type of
certification process exists in Kansas.

| believe that H.B. 2939 offers the best remedy to the existing dilemma. Sheriff
Fred Allenbrand pointed out that on any given day he has as many as fifty
deputies scattered across the state, transporting prisoners, conducting
investigations, and the like. These deputies have no police powers outside of
the county.

If there are officers who would abuse this authority by trying to exercise police
powers in situations where they have no business intervening, these are training
and management problems which need to be addressed.

H.B. 2443 is an acceptable alternative which broadens the authority of officers in
Johnson County. It doesn’t help the sheriff, nor does it help the University
Police in Lawrence, but it does offer a measure of protection to my officers and
their peers. That, frankly, is my primary concern.

Thank you for your consideration.
Sincerely,

[ e

—tephen Cox
ief of Police
Leawood, Kansas
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KANSAS PEACE OFFICERS ASSOCIATION
and
KANSAS SHERIFFS ASSOCIATION

House Judiciary Subcommittee
HB 2443

Mr. Chairman and Members of the Subcommittee:
My name is Helen Stephens, representing the above organizations.
KPOA and KSA support passage of HB 2443,

Law enforcement officers in Johnson County have a unique and difficult situation to
handle. HB 2443 is in the best interests of the citizens of Johnson County.

Please give your favorable consideration to this bill.

Thank you for your time.
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KANSAS PEACE OFFICERS ASSOCIATION
and
KANSAS SHERIFFS ASSOCIATION

House Judiciary Subcommittee
HB 2939

Mr. Chairman and Members of the Subcommittee:
My name is Helen Stephens, representing the above organizations.

The KPOA and KSA met last Friday. Both organizations had hard discussions on HB
2939, which gives state-wide arrest powers to all Kansas law enforcement. Although
both may support the concept, the discussions left more unanswered questions than either
would like. These questions centered on the definition of law enforcement officer and
liability concerns.

For these reasons, we would ask that HB 2939 be put into an interim study so you, the
legislators, and law enforcement can take a longer look at this concept.

Thank you for your time.
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STATE OF KANSAS

KANSAS DEPARTMENT OF TRANSPORTATION
E. Dean Carlson Docking State Office Building
Secretary of Transportation Topeka 66612-1568
(913) 296-3566
TTY (913) 296-3585
FAX (913) 296-1095

February 20, 1996

Bill Graves
Governor of Kansas

The Honorable Mike O'Neal, Chairman
House Judiciary Committee

Room 112-S

Statehouse

Topeka, Kansas 66612

Dear Representative O'Neal:

In regard to your inquiry Thursday, February 15, during the House Judiciary Committee
meeting, I regret that I cannot provide you with the specific sanction that is required under the
federally-mandated zero tolerance law (House Bill 2603). Perhaps it may help to know the
structure of the zero tolerance laws in the twenty-eight states possessing them.

As I indicated Thursday, the National Highway Traffic Safety Administration (NHTSA)
is required to complete a rulemaking process for determination of the sanction. Upon recent
inquiry, the NHTSA Regional Office is reluctant to give me any specific guidelines prior to the
issuance of the proposed rulemaking. As you know, sanctioning requirements have been
established for zero tolerance laws under the Section 410 program, as specified in my testimony
of January 23, 1996. The minimum criteria is a thirty-day "hard" administrative suspension. The
enclosed list indicates that there is a broad range of sanctions in the current zero tolerance laws.

On a related, but different matter, ['d like to offer you the following information I
gathered regarding a concern I heard expressed during your committee meeting on February 6,
1996. A concern was expressed in regard to the zero tolerance bill, specifically having to do with
insurance coverage for families of those apprehended and/or convicted for DUI. The question was
whether or not other states with zero tolerance laws had "hold-harmless" laws protecting family
members or family insurance policies from being cancelled or non-renewed.

House Judiciary
2-22-96
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The Honorable Mike O'Neal, Chairman
House Judiciary Committee
February 20, 1996

I know you did not ask me to look into this issue, however, I do feel compelled to share
with you my knowledge. As indicated in the enclosed communiqué from the Kansas Insurance
Department, most states will permit the insurance company to cancel or non-renew the parents’
auto policy if the son or daughter has a blood alcohol content greater than the limit imposed by
law. I hope this information is helpful..

AN
Rosalie Thornburgh, Chief
Bureau of Tyaffic Safety

Enclosures

-2



DRUNK DRIVING STATUTORY AND CASE LAW SUMMARY

.02 OR LOWER ALCOHOL CONCENTRATIONS FOR DUI OFFENDERS

UNDER AGE 21
STATE BAC TYPE OF SANCTION
LICENSING | FINE | JAIL | COMMUNITY
SERVICE
AZ 0.00 X X
AR 0.02 C X X
CA 0.01 A
CT 0.02 A
DE (0.02)° A&C
DC 0.00 C X X
ID 0.02 C X X:
IL 0.00 A
IA 002 A
ME 0.00 A
MD 0.02 C X
MA 0.02 A
MI (0.00): C X X
MN 0.00 C X X
MT 0.02 C X Xt
NE 0.02 C X
NH 0.02 A&C X X X
NJ 0.01 C X
NM 0.02 A
NC 0.00 C X X

NHTSA
Rev. 11/1/95
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DRUNK DRIVING STATUTORY AND CASE LAW SUMMARY

STATE BAC TYPE OF SANCTION
LICENSING | FINE | JAIL | COMMUNITY
SERVICE
OH 0.02 c X X
OR 0.00 A
RI 0.02 C X X
™ 0.02 C X X
UT 0.00 A
VA 0.02 C X
WA 0.02 As X X
WV 0.02 A x | x
A (11)
TOTAL =28 C (14) 17 | 10 6
' A&C()

A = Based on administrative procedure
C = based on a criminal conviction

'This sanction applies only for 3rd and subsequent offenses.

2The law prohibits operating a motor vehicle with "any bodily alcohol conten " which means
either (1) a BAC > 0.02 but < 0.07 or (2) "[a]ny presence of alcohol within a person's body
resulting from the consumption of intoxicating liquor, other than consumption of intoxicating
liquor as a part of a generally recognized religious service or ceremony."

3A person <21 years old is prohibited from operating a motor vehicle either while or after
consuming alcoholic beverages. An alcohol concentration > 0.02 is prima facie evidence of such

an offense.

‘Licensing action is based on an administrative proceeding not related to a criminal conviction.
sThis sanction applies only for subsequent offenses.

NHTSA
Rev. 11/1/95
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Kathleen Sebelius
Commissioner of Insurance

Kansas Insurance Department

February 13, 1996

MS ROSALIE THORNBURGH

KANSAS DEPARTMENT OF TRANSPORTATION
BUREAU OF TRAFFIC SAFETY

THACHER BUILDING

217 SE 4TH STREET

TOPEKA KS 66603

Re: Proposed Blood Alcohol Limit
Youthful Operators

Dear Ms. Thornburgh:
This will acknowledge your facsimile of February 7, 1996, regarding the captioned topic.

We have reviewed your submission and surveyed the states with lower BAC levels for youthful operators.
Our findings are attached. Most states will permit the insurance company to cancel or non -- renew the
parents’ auto policy if the son or daughter has a blood alcohol content greater than the limit imposed by
law. Kansas would also fall into this category. Some states will permit the insurance company to exclude
the son or daughter from the parents’ policy. When a company takes this action, there will not be any
coverage afforded to the son or daughter if he or she operates the parents’ insured car. A company can not
exclude a driver in Kansas because K.S.A. 40-3107 will not permit such an exclusion. K.S.A. 40-3107
only permits a company to exclude coverage under those situations listed in the statute. A driver exclusion
is not one of the permitted exclusions. In cases where a company can surcharge a policy, the policyholder
will pay a higher premium for the insurance coverage. Many companies in Kansas have the ability to
surcharge a policy for a DUI conviction; however, most companies writing preferred or standard business
(these companies generally write coverage at the lowest premium) will terminate the policy.

We hope that the information provided adequately responds to your inquiry. If you have any additional
questions or comments, please feel free to call me at 296-7833.

Very truly yours,

Kathleen Sebelius
smner of Insurance

A P

James G. Newins

RECE\VED

Fire and Casualty Policy Examiner F EB ! 3 \996
. 1C Safet‘{
office of T‘agNsAS
JGN:jgn TOPEKA
-
420 SW 9th Street 913 296-3071 3 Consumer Assistance Hotline
Topeka, Kansas 66612-1678 Fax 913 296-2283 1 800 432-2484 (Toll Free) \ 5 -S

Printed on Recycied Paper



CANCEL OR

NONRENEW

PARENTS
STATE POLICY OTHER ACTION INS. CO. CAN TAKE
Arizona no Can exclude driver
Arkansas yes Can exclude driver
California yes Can exclude driver
Connecticut yes
Delaware yes
Wash D.C. No response
Idaho yes
lllinois yes : :
Louisiana . no Can exclude driver or surcharge policy
Maine yes Can exclude driver
Maryland no Can exclude driver or surcharge policy
Michigan yes ‘
Minnesota No response
Montana No response
Nebraska yes
New Hampshire |no Surcharge poiicy only
New Jersey No response
New Mexico yes
North Carolina |no Surcharge policy only
Ohio yes :
Rhode Island  |yes
Tennessee yes
Utah yes
Virginia yes
Washington yes Can exclude driver
West Virginia yes Can exclude driver

\3-G6
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Session of 1996

HOUSE BILL No. 2603

By Special Committee on Transportation
Re Proposal No. 59

12-20

AN ACT conceming[ e
i asahicle; the blood alcohol concentration of a

person under 2]; amending |k

K.S.A. 1995 Supp. 8-1001, 8~1002[‘- ,@-1013@—1-563—-&&&-1-2-

4809 and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

2,142. (a) A person is disqualified from driving a commercial mot
hicle for a period of not less than one year upon a first occurrencg/of any
one of the following:
(1) The person’s conviction of a violation of K.S.A. 872144, and
amendments thereto;
(2) leaving the scene of an accident involving a fommercial motor
vehicle driven by the person;
(3) the person’s conviction of using a compréreial motor vehicle in
the commission of any felony as defined in thi€ act; or
(4) the person’s test refusal or test failfe, as defined by subsection
(i).
(b) If anv offenses, test refusal orAfest failure specified in subsection
(a) occurred while transporting a hpfardous material required to be plac-
arded, the person is disqualified for a period of not less than three years.
(c) A person shall be disgdalified for life upon the second or a sub-
sequent occurrence of any difense, test refusal or test failure specified in
subsection (a), or any p6mbination thereof, arising from two or more
separate incidents.
(d) The secretafy of revenue may adopt rules and regulations estab-
lishing guidelings, including conditions, under which a disqualification for

life under supSection (c) may be reduced to a period of not less than 10

person is disqualified from driving a commercial motor vehicle
who uses a commercial motor vehicle in the commission of any
feJony involving the manufacture, distribution or dispensing of a con-
rolled substance, or possession with intent to manufacture, distribute or

P\e@ O et
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HB 2603

dispense a controlled substance.

A person is disqualified from driving a commercial motor vehjcle
for A period of not less than 60 days if convicted of two serious tyaffic
violatigns, or 120 days if convicted of three serious traffic violationy/ com-
mitted Yp a commercial motor vehicle arising from separate i cidents
occurring\within a three-year period.

(g) Aftdy suspending, revoking or canceling a commercial driver’s li-
cense, the diXision shall update its records to reflect that actfon within 10
days. After suspending, revoking or canceling a nonresidght commercial
driver's privilegds, the division shall notify the licensing/authority of the
state which issued the commercial driver’s license or fionresident com-
mercial driver’s licégse within 10 days.

(h) Upon suspen¥jon, revocation, cancellation gf disqualification of a
commercial driver's lidense under this act, the ligense shall be immedi-
ately surrendered to th& division if still in the/icensee’s possession. If
otherwise eligible, and upqn payment of the yequired fees, the licensee
may be issued a noncommelgial driver's licegfse for the period of suspen-
sion, revocation, cancellation\or disqualifigtion of the commercial driv-
er's license under the same idegtifier nuphber.

() As used in this section, “dest refdsal” means a person’s refusal to
submit to and complete a test reques ¢d pursuant to K.S.A. 8-2,145, and
amendments thereto; “test failure” Yeans a person’s submission to and
completion of a test which determine that the person’s alcohol concen-
tration is .02 or greater. if such pérson ¥ less than 21 years of age or .04
or greater, if such person is 21/or more tgars of age, pursuant to KSA.
8-2.145. and amendments thefeto.

Sec. 2. K.S.A.8-2,144 ighereby amendeY to read as follows: 8-2,144.
(a) No person shall drive/any commercial mitor vehicle, as defined in
KS.A. 5-2.128, and amefidments thereto, withik this state while:

(1) The alcohol cghcentration in the persorks blood or breath, as
shown by any compefent evidence, including other\competent evidence,
as defined in paragrdph (1) of subsection (f) of K.S.A.%-1013, and amend-
ments thereto, iyﬁq or meore .02 or greater, if such person is less than
21 years of age or .04 or greater, if such person is 21 oy more years of
age;

(2) the ajéohol concentration in the person’s blood or braath, as meas-
ured within/two hours of the time of driving a commercial motor vehicle,
.02 or greater, if such person is less than 21 yexrs of age
or 04 of greater, if such person is 21 or more years of age; or

committing a violation of subsection (a) of K.S.A. 8-156Y, and
Adments thereto, or the ordinance of a city or resolution of a coynty
\7(0!\ prohibits any of the acts prohibited thereunder.

(b Violation of this section is a misdemeanor. In addition to any pen;




W 00 ~1 D UL W=

" B 2603

3

alties ordered under K.S.A. 8-1567, and amendments thereto, the persony
chnvicted shall be sentenced to not less than 48 consecutive hours n(?r
moxe than six months imprisonment, and fined not less than $200 for
moré\than $500. /

(¢) \The court shall report every conviction of a violation of this gection
to the d\ision. Prior to sentencing under the provisions of thig/section,
the court $hall request and shall receive from the division a r
prior conviclons obtained against such person for any violat]
the motor vellcle laws of this state.

(d) Upon cypviction of a person of a violation of this section or a
violation of a citk ordinance or county resolution prohibiting the acts
prohibited by this Yection, the division, upon receivigg a report of con-
viction, shall disqualy the person from driving a cgmmercial motor ve-
hicle under K.S.A. 8-2\142, and amendments thergto.

(e) For the purpose\of this section, “alcohof concentration” means
the number of grams of dcohol per 100 milliiters of blood or per 210
liters of breath.

Sec. 3. K.S.A.8-2,145 is hereby amend£d to read as follows: 8-2,145.
(a) Prior to requesting a test ¥y tests pyfsuant to K.S.A. 8-2,137, and
amendments thereto, in additiontp any fotices provided pursuant to par-
agraph (1) of subsection {f) of K.S\A. 8-1001, and amendments thereto,
the following notice shall be provide orally and in writing: Whenever a
law enforcement officer has reasoglablg grounds to believe a person has
been driving a commercial motg vehidle while having alcohol or other
drugs in such person’s system £nd the pdson refuses to submit to and
complete a test or tests reque ed by a law eNforcement officer or submits
to and completes a test reg ested by a law\enforcement officer which
determines that the persgh’s alcohol concentrgtion is .02 or greater, if
such person is less than £1 years of age. or .04 oxgreater, if such person
is 21 or more years of Age, the person will be disq¥alified from driving a
commercial motor vehicle for at least one year, purdyant to Kansas law.

(b) It shall notfbe a defense that the person did Mot understand the
notices required Py this section.

(c) Upon cgfmpletion of the notices set out in paragry ph (1) of sub-
section (f) of K.S.A. 8-1001, and amendments thereto, and Yhe notices in
subsection (), the law enforcement officer shall proceed to réquest a test
or tests. In/addition to the completion of any certification requied under
K.S.A. 84002, and amendments thereto, a law enforcement officgr’s cer-
tificatigh shall be prepared and signed by one or more officers to dertify:

(1Y There existed reasonable grounds to believe the person had {een
driying a commercial motor vehicle, as defined in K.S.A. 8-2,128, 3ud
aghendments thereto, while having alcohol or other drugs in such person'§

stem;

43
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\@2) the person had been placed under arrest, was in custody or had /

bedp involved in a motor vehicle accident or collision;

( a law enforcement officer had presented the person with the n
tices required by this section; and

4) e person refused to submit to and complete a test or the/test
result for\alcoho! content of blood or breath was .02 or greater, if such
person is légs than 21 years of age, or .04 or greater, if such pe
or more yeaks of age.

(d) For plyposes of this section, certification shall be co plete upon
signing, and no\additional acts of oath, affirmation, acknoylledgment or
proof of executioy shall be required. The signed certificdtion or a copy
or photostatic repryduction thereof shall be admissible in evidence in all
proceedings broughhpursuant to this act, and receipfof any such certi-
fication, copy or reprdduction shall accord the division authority to pro-
ceed as set forth hereim\ Anv person who signs a gertification submitted
to the division knowing i\contains a false statemént is guilty of a class B
misdemeanor.

(e) Upon completing a dertification undef subsection (c), the officer
shall serve upon the person ngtice of disqualification of the privilege to
drive a commercial motor vehicle pursuangfto K.S.A. 8-2,142, and amend-
ments thereto, together with a cdpy of the certification. In cases where a
.02 or greater test result. for persoys Jess than 21 years of age or .04 or
greater test result for persons 21 orXnore years of age, is established by
a subsequent analysis of a breath g blpod sample, the officer shall serve
notice of such suspension in pegéon or\by another designated officer or
by mailing the notice to the pfrson at the address provided at the time
of the test. If the determingfion of a test\refusal or .02 or greater test
result, for persons less thayl 21 years of age\or .04 or greater test result
for persons 21 or more yéars of age is made'while the person is still in
custody, service shall b€ made in person by thy officer on behalf of the
division of vehicles.

(f)  The notice shall contain the following information:

(1) The persgf’s name, driver’s license number\and current address
pursuant to K.SA. 8-248, and amendments thereto;

(2) the regson and statutory grounds for the disqualification;

(3) the dAte notice is being served and the effective\date of the dis-
qualificatigh, which shall be the 20th day after the date ofservice;

(4) tie right of the person to request an administrative\hearing; and

(5) e procedure the person must follow to request an administrative
hearifg ‘\
The/notice of disqualification shall also inform the person that all corre-
spondence will be mailed to the person at the address containeci‘in the
fotice of disqualification unless the person notifies the division in writing

Q Ty
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of\a different address or change of address. The address provided will bé
considered a change of address for purposes of K.S.A. 8-248, and amend-
ments thereto, if the address furnished is different from that on file with
the division. '

(g) If the person mails a written request which is postmarked within
10 days after service of the notice, if by personal service, or 13 days after
service, if by mail, the division shall schedule a hearing in/the county
where the all}aged violation occurred, or in a county adjacent’lthereto. The
licensee may request that subpoenas be issued in accordance with the
notice proxided\Eursuant to subsection (d). Any requést made by the
licensee to subpoena witnesses must be made in wn't’rﬁg at the time the
hearing is requested and must include the name and current address of
such witness and, extept for the certifying law eﬁforcement officer or
officers, a statement (k how the testimony of sGch witness is relevant.
Upon receiving a timely\ equest for a hearing/ the division shall mail to
the person notice of the% e, date and plage of hearing in accordance
with subsection (i) and exteRd the person’s’temporary driving privileges
until the date set for the hedxing by the/division, unless otherwise dis-
qualified, suspended, revoked d¢ cancefled.

(h) The law enforcement o ce%hall forward the certification re-
quired under subsection (c) to th&ydirector within five days of the date
of certification. Upon receipt of thé dertification, the division shall review
the certification to determine thyt it maets the requirements of subsection
(c). Upon so determining, the directoNshall proceed to disqualify the
driver from driving a comnyércial motor \ehicle in accordance with the
notice of disqualification pfeviously served)

(i) All notices of disgfialification under
a hearing held under this section shall be se
United States post office certificate of mailing shall be obtained therefor.
All notices so mailed shall be deemed received three days after mailing.
(j) Failure of £ person to provide an adequate breath sample or sam-

is section and all notices of

by first-class mail and a

() The division shall prepare and distribute forms for use law
Wpff"‘“‘m““‘.t offieers-in gy thre-rotice xcquired by iy 3eThon.

'S;c—'«! | K.S.A. 1995 Supp. 8-1001 is hereby amended to read as fol-

lows: 8-1001. (a) Any person who operates or attempts to operate a vehicle

- Sechon |
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within this state is deemed to have given consent, subject to the provisions
of this act, to submit to one or more tests of the person’s blood, breath,
urine or other bodily substance to determine the presence of alcohol or
drugs. The testing deemed consented to herein shall include all quanti-
tative and qualitative tests for alcohol and drugs. A person who is dead
or unconscious shall be deemed not to have withdrawn the person’s con-
sent to such test or tests, which shall be administered in the manner
provided by this section.

tb) A law enforcement officer shall request a person to submit to a
test or tests deemed consented to under subsection (a) if the officer has
reasonable grounds to believe the person was operating or attempting to
operate a vehicle while under the influence of alcohol or drugs, or both,
or to believe that the person was driving a commercial motor vehicle, as
defined in K.S.A. 8-2,128, and amendments thereto, while having alcohol
or other drugs in such person’s system; and one of the following condi-
tions exists: (1) The person has been arrested or otherwise taken into
custody for any offense involving operation or attempted operation of a
vehicle while under the influence of alcohol or drugs, or both, or involving
dnving a commercial motor vehicle, as defined in K.S.A. 8-2,128, and
amendments thereto, while having alcohol or other drugs in such person’s
svstem, in violation of a state statute or a city ordinance; or (2) the person
has been involved in a vehicle accident or collision resulting in property
damage, personal injury or death. The law enforcement officer directing
administration of the test or tests may act on personal knowledge or on
the basis of the collective information available to law enforcement offi-
cers involved in the accident investigation or arrest.

() If a law enforcement officer requests a person to submit to a test
of blood under this section, the withdrawal of blood at the direction of
the officer may be performed only by: (1) A person licensed to practice
medicine and surgery or a person acting under the supervision of any
such licensed person; (2) a registered nurse or a licensed practical nurse;
or (3) any qualified medical technician, including, but not limited to, an
emergency medical technician-intermediate or mobile intensive care
technician, as those terms are defined in K.S.A. 65-6112, and amend-
ments thereto, or a phlebotomist. When presented with a written state-
ment by a law enforcement officer directing blood to be withdrawn from
a person who has tentatively agreed to allow the withdrawal of blood
under this section, the person authorized herein to withdraw blood and
the medical care facility where blood is withdrawn may rely on such a
statement as evidence that the person has consented to the medical pro-
cedure used and shall not require the person to sign any additional con-
sent or waiver form. In such a case, the person authorized to withdraw
bload and the medical care facility shall not be liable in any action alleging
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lack of consent or lack of informed consent. No person authorized by this
subsection to withdraw blood, nor any person assisting in the performance
of a blood test nor any medical care facility where blood is withdrawn or
tested that has been directed by any law enforcement officer to withdraw
or test blood, shall be liable in any civil or criminal action when the act
is performed in a reasonable manner according to generally accepted
medical practices in the community where performed.

(d) If there are reasonable grounds to believe that there is impair-
ment by a drug which is not subject to detection by the blood or breath
test used, a urine test may be required. If a law enforcement officer
requests a person to submit to a test of urine under this section, the
collection of the urine sample shall be supervised by persons of the same
sex as the person being tested and shall be conducted out of the view of
any person other than the persons supervising the collection of the sample
and the person being tested, unless the right to privacy is waiv: ed by the
person being tested. The results of qualitative testing for drug presence
shall be admissible in evidence and questions of accuracy or reliability
shall go to the weight rather than the admissibility of the evidence.

(e} No law enforcement officer who is acting in accordance with this
section shall be liable in any civil or criminal proceeding involving the
action.

(N (1) Before a test or tests are administered under this section, the
person shall be given oral and written notice that: (A) Kansas law requires
the person to submit to and complete one or more tests of breath, blood
or urine to determine if the person is under the influence of alcohol or
drugs, or both; (B) the opportunity to consent to or refuse a test is not a
constitutional right; (C) there is no constitutional right to consult with an
attorney regarding whether to submit to testing; (D) D) if the person refuses
to submit to and complete any test of breath, blood or urine hereafter
requested by a law enforcement officer, the person’s driving privileges
will be suspended for at least one year; (E) if the person is 21 or more
years of age at the time of the test and submits to and completes the test
or tests and the test results show an alcohol concentration of .08 or
greater, the person’s driving privileges will be suspended for at least 30
days; (F) if the person is less than 21 years of age at the time of the test
and submits to and completes the test or tests and the test results show
an alcohol concentration of .02 or greater, the person’s driving privileges
will be suspended for at least 30 days: (G) if the person is 21 or more
years of age at the time of the test and refuses a test or the test results
show an alcohol concentration of .08 or greater and if, within the past
five years, the person has been convicted or granted diversion on a charge
of driving under the influence of alcohol or drugs, or both, or a related
offense or has refused or failed a test, the person’s driving privileges will

\ -
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be suspended for at least one year; £G) (H) if the person is less than 21
years of age at the time of the test and refuses a test or the test results
show an alcohol concentration of .02 or greater and if, within the past
five years, the person has been convicted or granted a diversion on a
charge of driving under the influence of alcohol or drugs, or both, or a
related offense or has refused or failed a test, the person’s driving privi-
leges will be suspended for at least one year; (1) refusal to submit to testing
may be used against the person at any trial on a charge arising out of the
operation or attempted operation of a vehicle while under the influence
of alcohol or drugs, or both; 8443 (J) the results of the testing may be used
against the person at any trial on a charge arising out of the operation or
attempted operation of a vehicle while under the influence of alcohol or
drugs, or both; and & (K) after the completion of the testing, the person
has the right to consult with an attorney and may secure additional testing,
which, if desired, should be done as soon as possible and is customarily
available from medical care facilities and physicians. If a law enforcement
officer has reasonable grounds to believe that the person has been driving
a commercial motor vehicle, as defined in K.S.A. 8-2,128, and amend-
ments thereto, while having alcohol or other drugs in such person’s sys-
tem, the person must also be provided the oral and written notice pur-
suant to K.S.A. 8-2,145 and amendments thereto. Any failure to give the
notices required by K.S.A. 8-2,145 and amendments thereto shall not
invalidate any action taken as a result of the requirements of this section.
After giving the foregoing information, a law enforcement officer shall
request the person to submit to testing. The selection of the test or tests
shall be made by the officer. If the person refuses to submit to and com-
plete a test as requested pursuant to this section, additional testing shall
not be given unless the certifving officer has probable cause to believe
that the person, while under the influence of alcohol or drugs, or both,
has operated a vehicle in such a manner as to have caused the death of
or serious injury to another person. As used in this section, the officer
shall have probable cause to believe that the person operated a vehicle
while under the influence of alcohol or drugs, or both, if the vehicle was
operated by such person in such a manner as to have caused the death
of or serious injury to another person. In such event, such test or tests
may be made pursuant to a search warrant issued under the authority of
K.S.A. 22-2502, and amendments thereto, or without a search warrant
under the authority of K.S.A. 22-2501, and amendments thereto. If the
test results show a blood or breath alcohol concentration of .02 or greater,
if such person is less than 21 years of age or .08 or greater, if such person
is 21 or more years of age, the person’s driving privileges shall be subject
to suspension, or suspension and restriction, as provided in K.S.A. 8-1002
and 8-1014, and amendments thereto. The person’s refusal shall be ad-

14-2
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missible in evidence against the person at any trial on a charge arising out
of the alleged operation or attempted operation of a vehicle while under
the influence of alcohol or drugs, or both. If a law enforcement officer
had reasonable grounds to believe the person had been driving a com-
mercial motor vehicle, as defined in K.S.A. 8-2,128, and amendments
thereto, and the test results show a blood or breath alcohol concentration
of [03-6x— ; ; g

greater, |if-such—person—is g ST TRV ESPY 9, the person shall be
disqualified from dnvmg a commercxal motor vehicle, pursuant to K.S.A.
8-2,142, and amendments thereto. If a law enforcement officer had rea-
sonable grounds to believe the person had been driving a commercial
motor vehicle, as defined in K.S.A. 8-2,128, and amendments thereto,
and the test results show a blood or breath alcohol concentration of[f)S

s«s&fem-i«-.‘y—mwm-@log?or the person refuses a test, the
person’s driving privileges shall be subject to suspension, or suspension
and restriction, pursuant to this section, in addition to being disqualified
from driving a commercial motor vehicle pursuant to K.S.A. 8-2,142, and
amendments thereto.

(2) Failure of a person to provide an adequate breath sample or sam-
ples as directed shall constitute a refusal unless the person shows that the
failure was due to physical inability caused by a medical condition unre-
lated to any ingested alcohol or drugs.

(3) It shall not be a defense that the person did not understand the
written or oral notice required by this section.

(4)  No test shall be suppressed because of technical irregularities in
the consent or notice pursuant to K.S.A. 8-2,145, and amendments
thereto.

(g) Nothing in this section shall be construed to limit the admissibility
at any trial of alcohol or drug concentration testing results obtained pur-
suant to a search warrant.

(h)  Upon the request of any person submitting to testing under this
section, a report of the results of the testing shall be made available to
such person.

(i) This act is remedial law and shall be liberally construed to promote
public health, safety and welfare.

Sec. §. K.S.A. 1995 Supp. 8-1002 is hereby amended to read as fol-

.08 or greater, &

lows: 8-1002. (a) Whenever a test is requested pursuant to this act and
results in either a test failure or test refusal, a law enforcement officer’s
certification shall be prepared. If the person had been driving a com-
mercial motor vehicle, as defined in K.S.A. 8-2,128, and amendments
thereto, a separate certification pursuant to K.S.A. 8-2,145 and amend-
ments thereto shall be prepared in addition to any certification required

™S
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by this section. The certification required by this section shall be signed
by one or more officers to certify:

(1) With regard to a test refusal, that: (A) There existed reasonable
grounds to believe the person was operating or attempting to operate a
vehicle while under the influence of alcohol or drugs, or both, or to be-
lieve that the person had been driving a commercial motor vehicle, as
defined in K.S.A. 8-2,128, and amendments thereto, while having alcohol
or other drugs in such person’s system; (B) the person had been placed
under arrest, was in custody or had been involved in a vehicle accident
or collision; (C) a law enforcement officer had presented the person with
the oral and written notice required by K.S.A. 8-1001, and amendments
thereto; and (D) the person refused to submit to and complete a test as
requested by a law enforcement officer.

(2) With regard to a test failure, that: (A) There existed reasonable
grounds to believe the person was operating a vehicle while under the
influence of alcohol or drugs, or both, or to believe that the person had
been driving a commercial motor vehicle, as defined in K.S.A. 8-2,128,
and amendments thereto, while having alcohol or other drugs in such
person’s system; (B) the person had been placed under arrest, was in
custody or had been involved in a vehicle accident or collision; (C) a law
enforcement officer had presented the person with the oral and written
notice required by K.S.A. 8-1001, and amendments thereto; and (D) the
result of the test showed that the person had an alcohol concentration of
.02 or greater, if such person is less than 21 years of age, in such person’s
blood or breath or .08 or greater. if such person is 21 or more years of
age, in such person’s blood or breath.

(3)  With regard to failure of a breath test, in addition to those matters
required to be certified under subsection (a)(2), that: (A) The testing
equipment used was certified by the Kansas department of health and
environment; (B) the testing procedures used were in accordance with
the requirements set out by the Kansas department of health and envi-
ronment; and (C) the person who operated the testing equipment was
certified by the Kansas department of health and environment to operate
such equipment.

(b)  For purposes of this section, certification shall be complete upon
signing, and no additional acts of oath, affirmation, acknowledgment or
proof of execution shall be required. The signed certification or a copy
or photostatic reproduction thereof shall be admissible in evidence in all
proceedings brought pursuant to this act, and receipt of any such certi-
fication, copy or reproduction shall accord the department authority to
proceed as set forth herein. Any person who signs a certification submit-
ted to the division knowing it contains a false statement is guilty of a class
B nonperson misdemeanor.

\
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(c) When the officer directing administration of the testing deter-
mines that a person has refused a test and the criteria of subsection (a)(1)
have been met or determines that a person has failed a test and the criteria
of subsection (a)(2) have been met, the officer shall serve upon the person
notice of suspension of driving privileges pursuant to K.S.A. 8-1014, and
amendments thereto. If the determination is made while the person is
still in custody, service shall be made in person by the officer on behalf
of the division of vehicles. In cases where a test failure is established by
a subsequent analysis of a breath, blood or urine samiple, the officer shall
serve notice of such suspension in person or by another designated officer
or by mailing the notice to the person at the address provided at the time
of the test.

(d) In addition to the information required by subsection (a), the law
enforcement officer’s certification and notice of suspension shall contain
the following information: (1) The person’s name, driver’s license number
and current address; (2) the reason and statutory grounds for the suspen-
sion; (3) the date notice is being served and a statement that the effective
date of the suspension shall be the 30th calendar day after the date of
service; (4) the right of the person to request an administrative hearing;
and (5) the procedure the person must follow to request an administrative
hearing. The law enforcement officer’s certification and notice of suspen-
sion shall also inform the person that all correspondence will be mailed
to the person at the address contained in the law enforcement officer’s
certification and notice of suspension unless the person notifies the di-
vision in writing of a different address or change of address. The address
provided will be considered a change of address for purposes of K.S.A.
8-248, and amendments thereto, if the address furnished is different from
that on file with the division.

(e) If a person refuses a test or if a person is still in custody when it
is determined that the person has failed a test, the officer shall take any
license in the possession of the person and, if the license is not expired,
suspended, revoked or canceled, shall issue a temporary license effective
until the 30th calendar day after the date of service set out in the law
enforcement officer’s certification and notice of suspension. If the test
failure is established by a subsequent analysis of a breath or blood sample,
the temporary license shall be served together with the copy of the law
enforcement officer’s certification and notice of suspension. A temporary
license issued pursuant to this subsection shall bear the same restrictions
and limitations as the license for which it was exchanged. Within five days
after the date of service of a copy of the law enforcement officer’s certi-
fication and notice of suspension the officer’s certification and notice of
suspension, along with any licenses taken, shall be forwarded to the di-

vision.
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() Upon receipt of the law enforcement officer’s certification, the
division shall review the certification to determine that it meets the
requirements of subsection (a). Upon so determining, the division shall
proceed to suspend the person’s driving privileges in accordance with the
notice of suspension previously served. If the requirements of subsection
(a) are not met, the division shall dismiss the administrative proceeding
and return any license surrendered by the person.

(g) If the person mails a written request which is postmarked within
10 days after service of the notice, if by personal service, or 13 days after
service, if by mail, the division shall schedule a hearing in the county
where the alleged violation occurred, or in a county adjacent thereto. The
licensee may request that subpoenas be issued in accordance with the
notice provided pursuant to subsection (d). Any request made by the
licensee to subpoena witnesses must be made in writing at the time the
hearing is requested and must include the name and current address of
such witnesses and, except for the law enforcement officer or officers
certifving refusal or failure, a statement of how the testimony of such
witness is relevant. Upon receiving a timely request for a hearing, the
division shall mail to the person notice of the time, date and place of
hearing in accordance with subsection (1) and extend the person’s tem-
porarv driving privileges until the date set for the hearing by the division.

thy (1) If the officer certifies that the person refused the test, the
scope of the hearing shall be limited to whether: (A) A law enforcement
officer had reasonable grounds to believe the person was operating or
attempting to operate a vehicle while under the influence of alcohol or
drugs, or both, or to believe that the person had been driving a com-
mercial motor vehicle, as defined in K.S.A. 8-2,128, and amendments
thereto, while having alcohol or other drugs in such person’s system; (B)
the person was in custody or arrested for an alcohol or drug related of-
fense or was involved in a vehicle accident or collision resulting in prop-
erty damage, personal injury or death; (C) a law enforcement officer had
presented the person with the oral and written notice required by K.S.A.
8-1001, and amendments thereto; and (D) the person refused to submit
to and complete a test as requested by a law enforcement officer.

(2) If the officer certifies that the person failed the test, the scope of
the hearing shall be limited to whether: (A) A law enforcement officer
had reasonable grounds to believe the person was operating a vehicle
while under the influence of alcohol or drugs, or both, or to believe that
the person had been driving a commercial motor vehicle, as defined in
K.S.A. 8-2,128, and amendments thereto, while having alcohol or other
drugs in such person’s system; (B) the person was in custody or arrested
for an alcohol or drug related offense or was involved in a vehicle accident
or collision resulting in property damage, personal injury or death; (C) a

N
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law enforcement officer had presented the person with the oral and writ-
ten notice required by K.S.A. 8-1001, and amendments thereto; (D) the
testing equipment used was reliable; (E) the person who operated the
testing equipment was qualified; (F) the testing procedures used were
reliable; (G) the test result determined that the person had an alcohol
concentration of .02 or greater, if such person is less than 21 years of age,
in such person’s blood or breath or .08 or greater, if such person is 21 or
more years of aze. in such person’s blood or breath; and (H) the person
was operating a vehicle.

(i) At a hearing pursuant to this section, or upon court review of an
order entered at such a hearing, an affidavit of the custodian of records
at the Kansas department of health and environment stating that the
breath testing device was certified and the operator of such device was
certified on the date of the test shall be admissible into evidence in the
same manner and with the same force and effect as if the certifying officer
or employee of the Kansas department of health and environment had
testified in person. Such affidavit shall be admitted to prove such relia-
bility without further foundation requirement. A certified operator of a
breath testing device shall be competent to testify regarding the proper
procedures to be used in conducting the test.

(j) At a hearing pursuant to this section, or upon court review of an
order entered at such hearing, in which the report of blood test results
have been prepared by the Kansas bureau of investigation or other fo-
rensic laboratory of a state or local law enforcement agency are to be
introduced as evidence, the report, or a copy of the report, of the findings
of the forensic examiner shall be admissible into evidence in the same
manner and with the same force and effect as if the forensic examiner
who performed such examination, analysis, comparison or identification
and prepared the report thereon had testified in person.

(k) 1f no timely request for hearing is made, the suspension period
imposed pursuant to this section shall begin upon the expiration of the
temporary license granted under subsection (e). If a timely request for
hearing is made, the hearing shall be held within 30 days of the date the
request for hearing is received by the division, except that failure to hold
such hearing within 30 days shall not be cause for dismissal absent a
showing of prejudice. At the hearing, the director or the representative
of the director, shall either affirm the order of suspension or suspension
and restriction or dismiss the administrative action. If the division is un-
able to hold a hearing within 30 days of the date upon which the request
for hearing is received, the division shall extend the person’s temporary
driving privileges until the date set for the hearing by the division. No
extension of temporary driving privileges shall be issued for continuances
requested by or on behalf of the licensee. If the person whose privileges

(=-13
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are suspended is a nonresident licensee, the license of the person shall
be forwarded to the appropriate licensing authority in the person’s state
of residence if the result at the hearing is adverse to such person or if no
timely request for a hearing is received.

(1) All notices affirming, or canceling a suspension under this section,
all notices of a hearing held under this section and all issuances of tem-
porary driving privileges pursuant to subsection (k) shall be sent by first-
class mail and a U.S. post office certificate of mailing shall be obtained
therefor. All notices so mailed shall be deemed received three days after
mailing.

(m) The division shall prepare and distribute forms for use by law
enforcement officers in giving the notice required by this section.

(n) This section and the applicable provisions contained in subsec-
tions (d) and (e) of X.S.A. 5-255 and amendments thereto constitute the
administrative procedures to be used for all administrative hearings held
under this act. To the extent that this section and any other provision of
law conflicts, this section prevails.

(0) The provisions of K.S.A. 60-206 and amendments thereto regard-
ing the computation of time shall not be applicable in determining the
effective date of suspension set out in subsection (d) or the time for
requesting an administrative hearing set out in subsection (g). “Calendar
day” when used in this section shall mean that every day shall be included
in computations of time whether a week day, Saturday, Sunday or holiday.

relating to operating or attempting to operate a vehicle while under the
influence of alcohol or drugs, or both, or the commyjission of vehicular
homicide or manslaughter while under the influene€ of alcohol or drugs,
or both, or in any prosecution for a violation 9f4 city ordinance relating
to the operation or attempted operation of a vehicle while under the
influence of alcohol or drugs, or both, evidence of the concentration of
alcohol or drugs in the defendant’s blood, urine, breath or other bodily
substance may be admitted and shall give rise to the following:

(a) If the alcohol concentration is less than .02, if the defendant is less
than 21 years of age. m‘/,@g‘ if the defendant is 21 or more years of age,
that fact may be considered with other competent evidence to determine
if the defendant was under the influence of alcohol, or both alcohol and
drugs. e

(b) If the alcohol concentration is .02 or greater, if the defendant is
less thafi 21 years of age. or .08 or mere greater, if the defendant is 21 or
more years of age, it shall be prima facie evidence that the defendant was
_under the influence of alcohol to a degree that renders the person inca-
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(c) I there was present in the defendant’s bodily sub
cotic, hypnotic, somnifacient, stimulating or
capacity to render the defendant i e of safely driving a vehicle, that
fact may be consider etermine if the defendant was under the
influence gs, or both alcohol and_drugs, to a degree that renders

any nar-

rug which has the

y.
Sec. f K.S.A. 1995 Supp. 8-1013 E‘?wreby amended to read as fol-

lows: 8-1013. As used in K.S.A. 8-1001 through 8-1010, 8-1011, 8-1012,
8-1014, 8-1015, 8-1016, 8-1017 and 8-1018, and amendments thereto,
and this section:

(a) “Alcohol concentration” means the number of grams of alcohol
per 100 milliliters of blood or per 210 liters of breath.

(b) (1) “Alcohol or drug-related conviction” means any of the follow-
ing: (A) Conviction of vehicular battery or aggravated vehicular homicide,
if the crime is committed while committing a violation of K.S.A. 8-1567
and amendments thereto or the ordinance of a city or resolution of a
county in this state which prohibits any acts prohibited by that statute, or
conviction of a violation of K.S.A. 8-1567 and amendments thereto; (B)
conviction of a violation of a law of another state which would constitute
a crime described in subsection (b)(1)XA) if committed in this state; (C)
conviction of a violation of an ordinance of a city in this state or a reso-
lution of a county in this state which would constitute a crime described
in subsection (b){(1)(A), whether or not such conviction is in a court of
record; or (D) conviction of an act which was committed on a military
reservation and which would constitute a violation of K.S.A. 8-1567, and
amendments thereto, or would constitute a crime described in subsection
(bX1)(A) if committed off a military reservation in this state.

(2)  For the purpose of determining whether an occurrence is a first,
second or subsequent occurrence: (A) “Alcohol or drug-related convic-
tion” also includes entering into a diversion agreement in lieu of further
criminal proceedings on a complaint alleging commission of a crime de-
scribed in subsection (b)(1) which agreement was entered into during the
immediately preceding five years, including prior to the effective date of
this act; and (B) it is irrelevant whether an offense occurred before or
after conviction or diversion for a previous offense.

(c) “Division” means the division of vehicles of the department of
revenue.

(d) “Ignition interlock device” means a device which uses a breath
analysis mechanism to prevent a person from operating a motor vehicle
if such person has consumed an alcoholic beverage.

(e) “Occurrence” means a test refusal, test failure or alcohol or drug-
related conviction, or anv combination thereof arising from one arrest,

-
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occurring in the immediately preceding five years, including prior to the
effective day of this act.

(f) “Other competent evidence” includes: (1) Alcohol concentration
tests obtained from samples taken two hours or more after the operation
or attempted operation of a vehicle; and (2) readings obtained from a
partial alcohol concentration test on a breath testing machine.

(g) “Samples” includes breath supplied directly for testing, which
breath is not preserved.

(h)  “Test failure” or “fails a test” refers to a person’s having results
of a test administered pursuant to this act, other than a preliminary
screening test, which show an alcohol concentration of .02 or greater, if
such person is less than 21 years of age, in such person’s blood or breath,
or .08 or greater, if such person is 21 or more years of age. in the person’s
blood or breath, and includes failure of any such test on a military res-
ervation.

{i} “Test refusal” or “refuses a test” refers to a person’s failure to
submit to or complete any test, other than a preliminary screening test,
in accordance with this act, and includes refusal of any such test on a
military reservation,

(i) "Law enforcement officer” has the meaning provided by K.S.A.
21-3110, and amendments thereto, and includes any person authorized
by law to make an arrest on a military reservation for an act which would
constitute a violation of K.S.A. 8-1567, and amendments thereto, if com-
mitted off a military reservation in this state.

lowN§-1567. (a) No person shall operate or attempt to operate any vebi
within thig state while:

ured within two hours of the time p&operating or attempting to operate
a vehicle, is .02 or more, if such person™gless than 21 years of age, or .08
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(b) No person shall operate or attempt to operate any vehicle within

is state if the person is a habitual user of any narcotic, hypnotic,
nifagient or stimulating drug.

(e)\ If a person is charged with a violation of this section i 4olvmg
drugs, Yhe fact that the person is or has been entitled to use LZe drug
under the laws of this state shall not constitute a defense afainst the
charge. Z

{d) UpoNa first conviction of a violation of this section person shall
be guilty of a §ass B, nonperson misdemeanor and sente((éed to not less
than 48 consecitive hours nor more than six months’ j prisonment, or
in the court’s dis;yetion 100 hours of public service,/and fined not less
than $200 nor mord than $500. The person convicted must serve at least
48 consecutive hours\imprisonment or 100 hours gf public service either
before or as a conditiod\of any grant of probation gr suspension, reduction
of sentence or parole. I\ addition, the court siall enter an order which
requires that the person dproll in and succegsfully complete an alcohol
and dmg safety action edudgtion program o treatment program as pro-
vided in K.S.A. 8-1008, and ayiendments thereto, or both the education
and treatment programs.

te)  On a second conviction oRa vioJation of this section, a person shall
be guilty of a class A, nonperson n\sdemeanor and sentenced to not less
than 90 days nor more than one yef\’s imprisonment and fined not less
than $500 nor more than $1,000. TheXjve days” imprisonment mandated
by this subsection may be serngd in a\york release program only after
such person has served 48 cofisecutive hours’ imprisonment, provided
such work release program refuires such pégson to return to confinement
at the end of each day in tfe work release pxpgram. Except as provided
in subsection (g), the persAn convicted must seNe at least five consecutive
days" imprisonment befére the person is granteq probation, suspension
or reduction of sentenge or parole or is otherwise rgleased. As a condition
of any grant of probafion, suspension of sentence or harole or of any other
release, the persory/shall be required to enter into an¥ complete a treat-
ment program fof alcohol and drug abuse as provided Yp K.S.A. 8-1008,
and amendments thereto.

() On the'third or a subsequent conviction of a violatign of this sec-
tion, a persgfi shall be guilty of a nonperson felony and sentdpced to not
less than 90 days nor more than one year's imprisonment and\fined not
less than/41,000 nor more than $2,500. Except as provided in sibsection
(g), the/person convicted shall not be eligible for release on prokation,
suspefision or reduction of sentence or parole until the person has sdyved
at lgast Y0 days’ imprisonment. The court may also require as a condiNon
of/parole that such person enter into and complete a treatment progra

or alcohol and drug abuse as provided by K.S.A. 8-1008, and amend-

| =T
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nents thereto. The 90 days’ imprisonment mandated by this subsectio
may be served in a work release program only after such person has seryéd
48 cnsecutive hours’ imprisonment, provided such work release progfam
requirgs such person to return to confinement at the end of each day in
the work release program.

(g} Oy asecond or subsequent conviction of a violation of thif section,
the court My place the person convicted under a house arrest program,
pursuant to X.S.A. 21-4603b, and amendments thereto, to serve the re-
mainder of th minimum sentence only after such personhas served 48
consecutive houxs’ imprisonment.

(h) The court\iay establish the terms and time fo payment of any
fines, fees, assessments and costs imposed pursuant §6 this section. Any
assessment and costs\shall be required to be paid not later than 90 days
after imposed, and an¥ remainder of the fine shall be paid prior to the
final release of the defehdant by the court.

(i) In licu of payment\of a fine imposed pyfsuant to this section, the
court may order that the pexson perform conyfunity service specified by
the court. The person shall Yeceive a credif on the fine imposed in an
amount equal to $5 for each fuN hour spent by the person in the specified
community service. The communjty service ordered by the court shall be
required to be performed not latethar/one year after the fine is imposed
or by an carlier date specified by tN/court. If by the required date the
person performs an insufficient amgizat of community service to reduce
to zero the portion of the fine r¢quirdd to be paid by the person, the
remaining balance of the fine shAll becolge due on that date.

(i) The court shall report efery convictipn of a violation of this section
and every diversion agreemeht entered int} in lieu of further criminal
proceedings or a complainy/alleging a violatidy of this section to the di-
vision. Prior to sentencing’under the provision\of this section, the court
shall request and shall feceive from the divisidg a record of all prior
convictions obtained afainst such person for any Viplations of any of the
motor vehicle laws of this state.

(k) For the pufpose of determining whether a cdpviction is a first,
second, third or s@ibsequent conviction in sentencing ungder this section:

(1) “Convicfion” includes being convicted of a violatioy of this section
or entering info a diversion agreement in lieu of further riminal pro-
ceedings on A complaint alleging a violation of this section;

(2) “cghviction” includes being convicted of a violation of a law of
another gfate or an ordinance of any city, or resolution of an county,
which pfohibits the acts that this section prohibits or entering indg a di-
versioh agreement in lieu of further criminal proceedings in a case 3leg-
ing A violation of such law, ordinance or resolution;

) only convictions occurring in the immediatelv preceding fitg

.
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ears, including prior to the effective date of this act, shall be taken intg
axcount, but the court may consider other prior convictions in determin-
ing\the sentence to be imposed within the limits provided for a first,
second, third or subsequent offender, whichever is applicable; ang

{4) \jt is irrelevant whether an offense occurred before or affér con-
viction fd¢ a previous offense.

() Uphn conviction of a person of a violation of this s¢ction or a
violation of \ city ordinance or county resolution prohibifing the acts
prohibited by\this section, the division, upon receiving a feport of con-
viction, shall suspend, restrict or suspend and restrict the frerson’s driving
privileges as provided by K.S.A. 8-1014, and amendmenfits thereto.

(m) Nothing cdgtained in this section shall be cofistrued as prevent-
ing any city from enacting ordinances, or any coungy from adopting res-
olutions, declaring acts\prohibited or made unlawffil by this act as unlaw-
ful or prohibited in such city or county and pfescribing penalties for
violation thereof, but the Ypinimum penalty pfescribed by anyv such or-
dinance or resolution shall ot be less than/the minimum penalty pre-
scribed by this act for the salge violation, And the maximum penalty in
any such ordinance or resolutiog shall ngl exceed the maximum penalty
preseribed for the same violatioy. In Addition, any such ordinance or
resolution shall authorize the cour tgf order that the convicted person
pav restitution to any victim who s{fered loss due to the violation for
which the person was convicted.

(n) No plea bargaining agreefent shall be entered into nor shall any
judge approve a plea bargaining agreemen entered into for the purpose
of permitting a person charggfl with a violayjon of this section, or a vio-
lation of any ordinance of afity or resolution\of any county in this state
which prohibits the acts prghibited by this sectidy, to avoid the mandatory
penalties established by this section or by the ord\gance. For the purpose
of this subsection, entefing into a diversion agreemnt pursuant to K.S.A.
12-4413 et seq. or 2%-2906 et seq., and amendmenlg thereto, shall not
constitute plea bargdining.

(o) The alternatives set out in subsections (a)(1) (2Nand (3) may be
pleaded in the glternative, and the state, city or county, byt shall not be
required to, mdy elect one or two of the three prior to submjssion of the
case to the fa€t finder.

(p)  Upghn a fourth or subsequent conviction, the judge of }ny court
in which gny person is convicted of violating this section, may revgke the
person’ylicense plate or temporary registration certificate of the Yotor
vehiclf driven during the violation of this section for a period of one year.
Upoh revoking any license plate or temporary registration certificate piy-
sught to this subsection, the court shall require that such license plate o
témporany registration certificate be surrendered to the court.

\“-\9
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(@)\ For the purpose of this section:

(1) \(Alcohol concentration” means the number of grams of alcojfol

per 100 nyilliliters of blood or per 210 liters of breath. »

(2) “Igprisonment” shall include any restrained environmght in
which the coprt and law enforcement agency intend to retain custédy and
control of a d¢fendant and such environment has been approvgd by the
board of count¥ commissioners or the governing body of a ciff.

Sec. 9. K.S.\. 1995 Supp. 12-4305 is hereby amended to read as
follows: 12-4305. Xa) The municipal judge shall establish/a schedule of
fines which shall b&\imposed for municipal ordinance vi6lations that are
classified as ordinance traffic infractions. Also, the myficipal judge may
establish a schedule ol\fines which shall be imposed/tor the violation of
certain other ordinances\ Any fine so established shéll be within the min-
imum and maximum alloyable fines established/by ordinance for such
offenses by the governing hody. The following fraffic violations are spe-
cifically excluded from any sghedule of fines:

(1) Reckless driving;

(2) driving while under the \pfluence gt alcohol or drugs, or both, or
driving with a blood or breath aldphol cohicentration of .02 or greater. if
the person is less than 21 years of ade 0y 08 or mere greater. if the person
is 21 or more years of age;

(3) driving without a valid licenfe sued or on a canceled, suspended
or revoked license:

(4) fleeing or attempting to£lude a police officer; or

(5) offense comparable toghose preseriped by K.S.A. 8-1602, 8-1603
and 8-1604 and amendmenty thereto.

(b) A person charged yith the violation of\an ordinance contained in
a schedule of fines estabjshed under subsectioi (a) shall, except as pro-
vided in subsection (c){ appear at the place any time specified in the
notice to appear. If th£ person enters an appearance, waives right to trial,
pleads guilty or no ¢fntest, the fine shall be no greatdy than that specified
in the schedule.

(c) Prior to fhe time specified in the notice to Appear, a person
charged with ghe violation of an ordinance contained ik a schedule of
fines establisfed under subsection (a) may enter an appdarance, waive
right to trial plead guilty or no contest and pay the fine for\the violation
as specifigd in the schedule. At the election of the person chirged, such
appearafice, waiver, plea and payment may be made by mail or\n person
and pgyment may be by personal check. The complaint shall ot have
beey/complied with if a check is not honored for any reason, or the fine
is fot paid in full prior to the time specified in the notice to appear. When
y/person charged with an ordinance traffic infraction or other ordinayce
iolation on a schedule of fines makes payment without executing a -

\H - 20



" HB 2603

21
1 .
2 shall be deemed such an appearance, waiver of right to trj
3 no contest.
4 The municipal judge may authorize the cleskoT the municipal court or
5 some other person to accept by mail orffi person such voluntary appear-
6 ance, plea of guilty or no congestdand payment of the fine imposed by the
7 schedule.
8 The sched fines and persons authorized to accept such pleas shall
9 | be conspictiously displayed in the office where such voluntary appearance,
10 iea O u-.-. ment-o NE-0OCUES.
L‘ — 11 Sec 1f [KSA8242-8-2 tamd 6245 K.S.A. 1995 Supp.
12 8-1001, 8 100 s_moszgl 01 ~8—}561md-1-2—43()aare hereby repealed.
5 13 Sec. Y. is act shall take elfect’and be in force from and after its

14 pubhcatlon in the statute book.

and
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10 AN ACT concerning alcohol or drug related offenses involving the op-
11 eration of a vehicle; relating to the blood alcohol concentration of a
12 person under 21; amending K.S.A. 8-2,142, 8-2,144 and 8-2,145 and
13 K.S.A. 1995 Supp. 8-1001, 8-1002, 8-1005, 8-1013, 8-1567 and 12- !
14 4305 and repealing the existing sections. i

16 Be it enacted by the Legislature of the State of Kansas:

17 Section 1. K.SA. 8-2,142 is hereby amended to read as follows: 8-
18 2,142. (a) A person is disqualified from driving a commercial motor ve-
19 hicle for a period of not less than one year upon a first occurrence of any
20 one of the following,

21 (1) The person’s conviction of a violation of K.S.A. 8-2,144, and
22 amendments thereto,

23 (2) leaving the scene of an accident involving a commercial motor
24 vehicle driven by the person;

25 (3) the person’s conviction of using a commercial motor vehicle in
26 the commission of any felony as defined in this act; or

27 (4) the person’s test refusal or test failure, as defined by subsection
28 (i)

24 (b) If anv offenses, test refusal or test failure specified in subsection

30 (a) occurred while transporting a hazardous material required to be plac-
31 arded, the person is disqualified for a period of not less than three years.
32 (c) A person shall be disqualified for life upon the second or a sub-
33 sequent occurrence of any offense, test refusal or test failure specified in
34 subsection (a), or any combination thereof, arising from two or more
35  separate incidents.

36 (d) The secretary of revenue may adopt rules and regulations estab-
37  lishing guidelines, including conditions, under which a disqualification for
38  life under subsection (c) may be reduced to a period of not less than 10
39 years.

40 (e) A person is disqualified from driving a commercial motor vehicle
41  for life who uses a commercial motor vehicle in the commission of any
42 felony involving the manufacture, distribution or dispensing of a con-
43 trolled substance, or possession with intent to manufacture, distribute or
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dispense a controlled substance.

(0 A person is disqualified from driving a commercial motor vehicle
for a period of not less than 60 days if convicted of two serious traffic
violations, or 120 days if convicted of three serious traffic violations, com-
mitted in a commercial motor vehicle arising from separate incidents
occurring within a three-year period.

(g) After suspending, revoking or canceling a commercial driver’s li-
cense, the division shall update its records to reflect that action within 10
days. After suspending, revoking or canceling a nonresident commercial
driver’s privileges, the division shall notify the licensing authority of the
state which issued the commercial driver’s license or nonresident com-
mercial driver’s license within 10 days.

(h)  Upon suspension, revocation, cancellation or disqualification of a
commercial driver's license under this act, the license shall be immedi-
ately surrendered to the division if still in the licensee's possession. If
otherwise eligible, and upon payment of the required fees, the licensee
mav be issued a noncommercial driver's license for the period of suspen-
sion, revocation, cancellation or disqualification of the commercial driv-
er's license under the same identifier number.

) As used in this section, “test refusal” means a person’s refusal to
submit to and complete a test requested pursuant to K.S.A. 8-2,145, and
amendments thereto; “test failure” means a person’s submission to and
completion of a test which determines that the person’s alcohol concen-
tration is .02 or greater. if such person is less than 21 years of age or .04
or greater., if such person is 21 or more years of age, pursuant to K.S.A.
8-2.145. and amendments thereto.

Se¢ 2 KS.A 8-2,144 is hereby amended to read as follows: 8-2,144.
(a) No person shall drive any commercial motor vehicle, as defined in
KS A 5-2.128, and amendments thereto, within this state while:

(1) The alcohol concentration in the person’s blood or breath, as
shown by any competent evidence, including other competent evidence,
as defined in paragraph (1) of subsection (f) of K.S.A. 8-1013, and amend-
ments thereto, is 84 er mere .02 or greater, if such person is less than
21 years of age or .04 or greater, if such person is 21 or more years of
(Ig(’;

(2) the alcohol concentration in the person’s blood or breath, as meas-
ured within two hours of the time of driving a commercial motor vehicle,
is 84 o more .02 or greater, if such person is less than 21 years of age
or U4 or greater, if such person is 21 or more years of age; or

(3) committing a violation of subsection (a) of K.S.A. 8-1567, and
amendments thereto, or the ordinance of a city or resolution of a county
which prohibits any of the acts prohibited thereunder.

(b Violation of this section is a misdemeanor. In addition to any pen-
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alties ordered under K.S.A. 8-1567, and amendments thereto, the person
convicted shall be sentenced to not less than 48 consecutive hours nor
more than six months imprisonment, and fined not less than $200 nor
more than $500.

(¢) The court shall report every conviction of a violation of this section
to the division. Prior to sentencing under the provisions of this section,
the court shall request and shall receive from the division a record of all
prior convictions obtained against such person for any violation of any of
the motor vehicle laws of this state.

(d) Upon conviction of a person of a violation of this section or a
violation of a city ordinance or county resolution prohibiting the acts
prohibited by this section, the division, upon receiving a report of con-
viction, shall disqualify the person from driving a commercial motor ve-
hicle under K.S.A. 8-2,142, and amendments thereto.

(e) For the purpose of this section, “alcohol concentration” means
the number of grams of alcohol per 100 milliliters of blood or per 210
liters of breath.

Sec. 3. K.S.A.8-2,145 is hereby amended to read as follows: 8-2,145.
(a) Prior to requesting a test or tests pursuant to K.S.A. 8-2,137, and
amendments thereto, in addition to any notices provided pursuant to par-
agraph (1) of subsection () of K.S.A. 8-1001, and amendments thereto,
the following notice shall be provided orally and in writing: Whenever a
law enforcement officer has reasonable grounds to believe a person has
been driving a commercial motor vehicle while having alcohol or other
drugs in such person’s system and the person refuses to submit to and
complete a test or tests requested by a law enforcement officer or submits
to and completes a test requested by a law enforcement officer which
determines that the person's alcohol concentration is .02 or greater, if
such person is less than 21 years of age. or .04 or greater, if such person
is 21 or more years of age, the person will be disqualified from driving a
commercial motor vehicle for at least one year, pursuant to Kansas law.

(b) 1t shall not be a defense that the person did not understand the
notices required by this section.

(c) Upon completion of the notices set out in paragraph (1) of sub-
section (f) of K.S.A. 8-1001, and amendinents thereto, and the notices in
subsection (a), the law enforcement officer shall proceed to request a test
or tests. In addition to the completion of any certification required under
K.S.A. 8-1002, and amendments thereto, a law enforcement officer’s cer-
tification shall be prepared and signed by one or more officers to certify:

(1) There existed reasonable grounds to believe the person had been
driving a commercial motor vehicle, as defined in K.S.A. 8-2,128, and
amendments thereto, while having alcohol or other drugs in such person’s
system;

|5-
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(2) the person had been placed under arrest, was in custody or had
been involved in a motor vehicle accident or collision:

() alaw enforcement officer had presented the person with the no-
tices required by this section; and

(4) the person refused to submit to and complete a test or the test
result for alcohol content of blood or breath was 02 or greater, if such
person is less than 21 years of age, or .04 or greater, if such person is 21
or more years of age.

(d) For purposes of this section, certification shall be complete upon
signing, and no additional acts of oath, affirmation, acknowledgment or
proof of execution shall be required. The signed certification or a copy
or photostatic reproduction thereof shall be admissible in evidence in all
proceedings brought pursuant to this act, and receipt of any such certi-
fication, copy or reproduction shall accord the division authority to pro-
ceed as set forth herein. Anv person who signs a certification submitted
to the division knowing it contains a false statement is guilty of a class B
misdemeanor.

(e) Upon completing a certification under subsection (c), the officer
shall serve upon the person notice of disqualification of the privilege to
drive a commercial motor vehicle pursuant to K.S.A. 8-2,142, and amend-
ments thereto, together with a copy of the certification. In cases where a
.02 or greater test result, for persons less than 21 years of age or .04 or
greater test result for persons 21 or more years of age, is established by
a subsequent analysis of a breath or blood sample, the officer shall serve
notice of such suspension in person or by another designated officer or
by mailing the notice to the person at the address provided at the time
of the test. If the determination of a test refusal or .02 or greater test
result, for persons less than 21 years of age or .04 or greater test result
for persons 21 or more years of age is made while the person is still in
custody, service shall be made in person by the officer on behalf of the
division of vehicles.

(D) The notice shall centain the following information:

(1) The person’s name, driver's license number and current address
pursuant to K.S.A. 8-248, and amendments thereto;

(2) the reason and statutory grounds for the disqualification;

(3) the date notice is being served and the effective date of the dis-
qualification, which shall be the 20th day after the date of service;

(4) the right of the person to request an administrative hearing; and

(5) the procedure the person must follow to request an administrative
hearing.

The notice of disqualification shall also inform the person that all corre-
spondence will be mailed to the person at the address contained in the
notice of disqualification unless the person notifies the division in writing

-y
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of a different address or change of address. The address provided will be
considered a change of address for purposes of K.S.A. 8-248, and amend-
ments thereto, if the address furnished is different from that on file with
the division.

(g) 1f the person mails a written request which is postmarked within
10 days after service of the notice, if by personal service, or 13 days after
service, if by mail, the division shall schedule a hearing in the county
where the alleged violation occurred, or in a county adjacent thereto. The
licensee may request that subpoenas be issued in accordance with the
notice provided pursuant to subsection (d). Any request made by the
licensee to subpoena witnesses must be made in writing at the time the
hearing is requested and must include the name and current address of
such witness and, except for the certifving law enforcement officer or
officers, a statement of how the testimony of such witness is relevant.
Upon recciving a timely request for a hearing, the division shall mail to
the person notice of the time, date and place of hearing in accordance
with subsection (i) and extend the person’s temporary driving privileges
until the date set for the hearing by the division, unless otherwise dis-
gqualified, suspended, revoked or cancelled.

(h) The law enforcement officer shall forward the certification re-
quired under subsection (c) to the director within five days of the date
of certification. Upon receipt of the certification, the division shall review
the certification to determine that it meets the requirements of subsection
{c). Upon so determining, the director shall proceed to disqualify the
driver from driving a commercial motor vehicle in accordance with the
notice of disqualification previously served.

(i) All notices of disqualification under this section and all notices of
a hearing held under this section shall be sent by first-class mail and a
United States post office certificate of mailing shall be obtained therefor.
All notices so mailed shall be deemed received three days after mailing.

(j) Failure of a person to provide an adequate breath sample or sam-
ples as directed shall constitute a refusal unless the person shows that the
failure was due to physical inability caused by a medical condition unre-
lated to any ingested alcohol or drugs.

(k) The niles regarding evidence and procedure at hearings held un-
der K.S.A. 8-1002, and amendments thereto, shall be applicable to hear-
ings held under this section. At the hearing on a disqualification of com-
mercial driving privileges, the issues shall be limited to those set out in
the certification.

(1) The division shall prepare and distribute forms for use by law
enforcement officers in giving the notice required by this section.

Sec. 4. K.S.A. 1995 Supp. 8-1001 is hereby amended to read as fol!
lows: 8-1001. (a) Any person who operates or attempts to operate a vehicle

_ (m) Any conviction, test refusal or test
failure pursuant to article 2 of chapter 8 of the
Kansas Statutes Annotated, and amendments
thereto, if such person was under 21 years of age
and the alcohol concentration in the person’s blood
or breath was .02 or greater, shall not be a part of
.the public record and shall not be considered by any
INSurance company in determining the rate charged
for any automobile liability insurance policy or
whether to cancel any such policy under the

provisions of subsection (4)(a) or (4)(c)(3
of K.S.A.
40-277, and amendments thereto. ) A
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within this state is deemed to have given consent, subject to the provisions
of this act, to submit to one or more tests of the person’s blood, breath,
urine or other bodily substance to determine the presence of alcohol or
drugs. The testing deemed consented to herein shall include all quanti-
tative and qualitative tests for alcohol and drugs. A person who is dead
or unconscious shall be deemed not to have withdrawn the person’s con-
sent to such test or tests, which shall be administered in the manner
provided by this section.

tb) A law enforcement officer shall request a person to submit to a
test or tests deemed consented to under subsection (a) if the officer has
reasonable grounds to believe the person was operating or attempting to
operate a vehicle while under the influence of alcohol or drugs, or both,
or to believe that the person was driving a commercial motor vehicle, as
defined in K.S A.§-2,128, and amendments thereto, while having alcohol
or other drugs in such person’s system; and one of the following condi-
tions exists: (1) The person has been arrested or otherwise taken into
custody for any offense involving operation or attempted operation of a
vehicle while under the influence of alcohol or drugs, or both, or involving
dnving a commercial motor vehicle, as defined in K.S.A. 8-2,128, and
amendments thereto, while having alcohol or other drugs in such person’s
sstem, in violation of a state statute or a city ordinance; or (2) the person
has been involved in a vehicle accident or collision resulting in property
damage, personal injury or death. The law enforcement officer directing
administration of the test or tests may act on personal knowledge or on
the basis of the collective information available to law enforcement offi-
cers involved in the accident investigation or arrest.

) Il alaw enforcement officer requests a person to submit to a test
of blood under this section, the withdrawal of blood at the direction of
the officer may be performed only by: (1) A person licensed to practice
medicine and surgery or a person acting under the supenvision of any
such licensed person, (2) a registered nurse or a licensed practical nurse;
or (3) any qualified medical technician, including, but not limited to, an
emergency medical technician-intermediate or mobile intensive care
technician, as those terms are defined in K.S.A. 65-6112, and amend-
ments thereto, or a phlebotomist. When presented with a written state-
ment by a law enforcement officer directing blood to be withdrawn from
a person who has tentatively agreed to allow the withdrawal of blood
under this section, the person authorized herein to withdraw blood and
the medical care facility where blood is withdrawn may rely on such a
statement as evidence that the person has consented to the medical pro-
cedure used and shall not require the person to sign any additional con-
sent or waiver form. In such a case, the person authorized to withdraw
blood and the medical care facility shall not be liable in any action alleging

\5-6
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lack of consent or lack of informed consent. No person authorized by this
subsection to withdraw blood, nor any person assisting in the performance
of a blood test nor any medical care facility where blood is withdrawn or
tested that has been directed by any law enforcement officer to withdraw
or test blood, shall be liable in any civil or criminal action when the act
is performed in a reasonable manner according to generally accepted
medical practices in the community where performed.

(d) If there are reasonable grounds to believe that there is impair-
ment by a drug which is not subject to detection by the blood or breath
test used, a urine test may be required. If a law enforcement officer
requests a person to submit to a test of urine under this section, the
collection of the urine sample shall be supervised by persons of the same
sex as the person being tested and shall be conducted out of the view of
any person other than the persons supenvising the collection of the sample
and the person being tested, unless the right to privacy is waived by the
person being tested. The results of qualitative testing for drug presence
shall be admissible in evidence and questions of accuracy or reliability
shall go to the weight rather than the admissibility of the evidence.

(e} No law enforcement officer who is acting in accordance with this
section shall be liable in any civil or criminal proceeding involving the
action.

() (1) Belore a test or tests are administered under this section, the
person shall be given oral and written notice that: (A) Kansas law requires
the person to submit to and complete one or more tests of breath, blood
or urine to determine if the person is under the influence of alcohol or
drugs, or both; (B) the opportunity to consent to or refuse a test is not a
constitutional right; (C) there is no constitutional right to consult with an
attoney regarding whether to submit to testing; (D) if the person refuses
to submit to and complete any test of breath, blood or urine hereafter
requested by a law enforcement officer, the person's driving privileges
will be suspended for at least one year; (E) if the person is 21 or more
years of age at the time of the test and submits to and completes the test
or tests and the test results show an alcohol concentration of .08 or
greater, the person’s driving privileges will be suspended for at least 30
days; (F) if the person is less than 21 years of age at the time of the test
and submits to and completes the test or tests and the test results show
an alcohol concentration of .02 or greater, the person’s driving privileges
will be suspended for at least 30 days: (G) if the person is 21 or more
years of age at the time of the test and reluses a test or the test results
show an alcohol concentration of .08 or greater and if, within the past
five years, the person has been convicted or granted diversion on a charge
of driving under the influence of alcohol or drugs, or both, or a related
offense or has refused or failed a test, the person’s driving privileges will
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be suspended for at least one year; {G) (H) if the person is less than 21
years of age at the time of the test and refuses a test or the test results
show an alcohol concentration of .02 or greater and if, within the past
five years, the person has been convicted or granted a diversion on a
charge of driving under the influence of alcohol or drugs, or both, or a
related offense or has refused or failed a test. the person’s driving privi-
leges will be suspended for at least one year: (1) refusal to submit to testing
may be used against the person at any trial on a charge arising out of the
operation or attempted nperation of a vehicle while under the influence
of alcohol or drugs, or both; & (J) the results of the testing may be used
against the person at any trial on a charge arising out of the operation or
attempted operation of a vehicle while under the influence of alcohol or
drugs, or both; and 49 (K) after the completion of the testing, the person
has the right to consult with an attorney and may secure additional testing,
which, if desired, should be done as soon as possible and is customarily
available from medical care facilities and physicians. 1f a law enforcement
officer has reasonable grounds to believe that the person has been driving
a commercial motor vehicle, as defined in K.S.A. 8-2.128, and amend-
ments thereto, while having alcohol or other drugs in such person’s sys-
tem, the person must also be provided the oral and written notice pur-
suant to K.S A 8-2.145 and amendments thereto. Any failure to give the
notices required by K.S.A. 8-2,145 and amendments thereto shall not
invalidate any action taken as a result of the requirements of this section.
After giving the foregoing information, a law enforcement officer shall
request the person to submit to testing. The selection of the test or tests
shall be made by the officer. If the person refuses to submit to and com-
plete a test as ru]umted pursuant to this section, additional testing shall
not be given unless the centifving officer has probable cause to believe
that the person, while under the influence of alcohol or drugs, or both,
has operated a vehicle in such a manner as to have caused the death of
or serious injury to another person. As used in this section, the officer
shall have probable cause to believe that the person operated a vehicle
while under the influence of alcohol or drugs, or both, if the vehicle was
operated by such person in such a manner as to have caused the death
of or serious injury to another person. In such event, such test or tests
may be made pursuant to a search warrant issued under the authority of
K.S.A. 22-2502, and amendments thereto, or without a search warrant
under the authority of K.S.A. 22-2501, and amendments thereto. If the
test results show a blood or breath alcohol concentration of .02 or greater,
if such person is less than 21 years of age or .08 or greater, if such person
is 21 or more years of age, the person’s driving privileges shall be subject
to suspension, or suspension and restriction, as provided in K.S.A. 8-1002
and 8-1014, and amendments thereto. The person’s refusal shall be ad-
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missible in evidence against the person at any trial on a charge arising out
of the alleged operation or attempted operation of a vehicle while under
the influence of alcohol or drugs, or both. If a law enforcement officer
had reasonable grounds to believe the person had been driving a com-
mercial motor vehicle, as defined in K.S.A. 8-2.128, and amendments
thereto, and the test results show a blood or breath alcohol concentration
of .02 or greater, if such person is less than 21 years of age or .04 or
greater, if such person is 21 or more years of age, the person shall be
disqualified from driving a commercial motor vehicle, pursuant to K.S.A.
8-2,142, and amendments thereto. If a law enforcement officer had rea-
sonable grounds to believe the person had been driving a commerecial
motor vehicle, as defined in K.S.A. 8-2,128, and amendments thereto,
and the test results show a blood or breath alcohol concentration of .02
or greater. if such person is less than 21 years of age or .08 or greater. if
such person is 21 or more years of age, or the person refuses a test, the
person’s driving privileges shall be subject to suspension, or suspension
and restriction, pursuant to this section, in addition to being disqualified
from driving a commercial motor vehicle pursuant to K.S.A. 8-2,142, and
amendments thereto.

(2} Failure of a person to provide an adequate breath sample or sam-
ples as directed shall constitute a refusal unless the person shows that the
failure was due to physical inability caused by a medical condition unre-
lated to anv ingested alcohol or drugs.

(3) 1t shall not be a defense that the person did not understand the
written or oral notice required by this section.

(4)  No test shall be suppressed because of technical irregularities in
the consent or notice pursuant to K.S.A. 8-2,145, and amendments
thereto.

(g) Nothing in this section shall be construed to limit the admissibility
at any trial of alcohol or drug concentration testing results obtained pur-
suant to a search warrant.

(h)  Upon the request of any person submitting to testing under this
section, a report of the results of the testing shall be made available to
such person.

(i) This act is remedial law and shall be liberally construed to promote
public health, safety and welfare.

Sec. 5. K.S.A. 1995 Supp. 8-1002 is hereby amended to read as fol-

(J) Any test refusal or test failure pursuant
to article 10 of chapter 8 of the Kansas Statutes
Annotated, and amendments thereto, if such person
was under 21 years of age and the alcohol
concentration in the person’s blood or breath was
.02 or greater, shall not be a part of the public

lows: 8-1002. (a) Whenever a test is requested pursuant to this act and record an_d shall not be considered by any insurance
results in either a test failure or test refusal, a law enforcement officer’s company in determining the rate charged for any
certification shall be prepared. If the person had been driving a com- automobile liability insurance policy or whether to
mercial motor vehicle, as defined in K.S.A. 8-2,128, and amendments cancel any such polic nder th ..

thereto, a separate certification pursuant to K.S.A. 8-2,145 and amend- - p y under the provisions of

ments thereto shall be prepared in addition to any certification required subsection (4)(a) of K.S.A. 40-277, and amendments

thereto.
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by this section. The certification required by this section shall be signed
by one or more officers to certify:

(1) With regard to a test refusal, that: (A) There existed reasonable
grounds to believe the person was operating or attempting to operate a
vehicle while under the influence of alcohol or drugs, or both, or to be-
lieve that the person had heen driving a commercial motor vehicle, as
defined in K.S.A. 8-2.128, and amendients thereto, while having alcohol
or other drugs in such person’s system; (B) the person had been placed
under arrest, was in custody or had been involved in a vehicle accident
or collision; (C) a law enforcement officer had presented the person with
the oral and written notice required by K.S.A. 8-1001, and amendments
thereto; and (D) the person refused to submit to and complete a test as
requested by a law enforcement officer

(2)  With regard to a test failure, that: (A) There existed reasonable
grounds to believe the person was operating a vehicle while under the
influence of alcohol or drugs, or both, or to believe that the person had
been driving a commercial motor vehicle, as defined in K.S.A. 8-2,128,
and amendments thereto, while having alcohol or other drugs in such
person’s svstem: (B) the person had been placed under arrest, was in
custodv or had been involved in a vehicle accident or collision; (C) a law
enforcement officer had presented the person with the oral and written
notice required by K.S.A. 8-1001, and amendments thereto; and (D) the
result of the test showed that the person had an alcohol concentration of
02 or greater. if such person is less than 21 years of age. in such person’s
blood or breath or 08 or greater. if such person is 21 or more years of
age, in such person’s blood or breath

(3)  With regard to failure of a breath test, in addition to those matters
required to be certified under subsection (a)(2), that: (A) The testing
equipment used was certified by the Kansas department of health and
environment; (B) the testing procedures used were in accordance with
the requirements set out by the Kansas department of health and envi-
ronment; and (C) the person who operated the testing equipment was
certified by the Kansas department of health and environment to operate
such equipment.

(b)  For purposes of this section, certification shall be complete upon
signing, and no additional acts of oath, affirmation, acknowledgment or
proof of execution shall be required. The signed certification or a copy
or photostatic reproduction thereof shall be admissible in evidence in all
proceedings brought pursuant to this act, and receipt of any such certi-
fication, copy or reproduction shall accord the department authority to
proceed as set forth herein. Any person who signs a certification submit-
ted to the division knowing it contains a false statement is guilty of a class
B nonperson misdemeanor.

| S~ 10
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(c) When the officer directing administration of the testing deter-
mines that a person has refused a test and the criteria of subsection (a)(1)
have been met or determines that a person has failed a test and the criteria
of subsection (a)(2) have been met, the officer shall serve upon the person
notice of suspension of driving privileges pursuant to K.S.A. 8-1014, and
amendments thereto. If the determination is made while the person is
still in custody, service shall be made in person by the officer on behalf
of the division of vehicles. In cases where a test failure is established by
a subsequent analysis of a breath, blood or urine sample, the officer shall
serve notice of such suspension in person or by another designated officer
or by mailing the notice to the person at the address provided at the time
of the test.

(d) In addition to the information required by subsection (a), the law
enforcement officer's certification and notice of suspension shall contain
the following information: (1) The person’s name, driver's license number
and current address; (2) the reason and statutory grounds for the suspen-
sion; (3) the date notice is being served and a statement that the effective
date of the suspension shall be the 30th calendar day after the date of
service; (4) the right of the person to request an administrative hearing;
and (5) the procedure the person must follow to request an administrative
hearing The law enforcement officer’s certification and notice of suspen-
sion shall also inform the person that all correspondence will be mailed
to the person at the address contained in the law enforcement officer’s
certification and notice of suspension unless the person notifies the di-
vision in writing of a different address or change of address. The address
provided will be considered a change of address for purposes of K.S.A.
8-248, and amendments thereto, if the address furnished is different from
that on file with the division.

(e) If a person refuses a test or if a person is still in custody when it
is determined that the person has failed a test, the officer shall take any
license in the possession of the person and, if the license is not expired,
suspended, revoked or canceled, shall issue a temporary license effective
until the 30th calendar day after the date of senvice set out in the law
enforcement officer’s certification and notice of suspension. If the test
failure is established by a subsequent analysis of a breath or blood sample,
the temporary license shall be served together with the copy of the law
enforcement officer’s certification and notice of suspension. A temporary
license issued pursuant to this subsection shall bear the same restrictions
and limitations as the license for which it was exchanged. Within five days
after the date of service of a copy of the law enforcement officer’s certi-
fication and notice of suspension the officer’s certification and notice of
suspension, along with any licenses taken, shall be forwarded to the di-
vision.
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(D Upon receipt of the law enforcement officer's certification, the
division shall review the certification to determine that it meets the
requirements of subsection (a). Upon so determining, the division shall
proceed to suspend the person’s driving privileges in accordance with the
notice of suspension previously served. 1f the requirements of subsection
(a) are not met, the division shall dismiss the administrative proceeding
and return any license surrendered by the person.

(g) 1f the person mails a written request which is postmarked within
10 days after service of the notice, if by personal service, or 13 days after
service, if by mail, the division shall schedule a hearing in the county
where the alleged violation occurred, or in a county adjacent thereto. The
licensee may request that subpoenas be issued in accordance with the
notice provided pursuant to subsection (d). Any request made by the
licensee to subpoena witnesses must be made in writing at the time the
hearing is requested and must include the name and current address of
such witnesses and, except for the law enforcement officer or officers
certifving refusal or failure, a statement of how the testimony of such
witness is relevant. Upon receiving a timely request for a hearing, the
division shall mail to the person notice of the time, date and place of
hearing in accordance with subsection (1) and extend the person’s tem-
poraryv driving privileges until the date set for the hearing by the division.

thy (1) If the officer certifies that the person refused the test, the
scope of the hearing shall be limited to whether: (A) A law enforcement
officer had reasonable grounds to believe the person was operating or
attempting to operate a vehicle while under the influence of alcohol or
drugs, or both, or to believe that the person had been driving a com-
mercial motor vehicle, as defined in K.S.A. 8-2,128, and amendments
thereto, while having alcohol or other drugs in such person’s system; (B)
the person was in custody or arrested for an alcohol or drug related of-
fense or was involved in a vehicle accident or collision resulting in prop-
erty damage, personal injury or death; (C) a law enforcement officer had
presented the person with the oral and written notice required by K.S.A.
§-1001, and amendments thereto; and (D) the person refused to submit
to and complete a test as requested by a law enforcement officer.

(2) If the officer certifies that the person failed the test, the scope of
the hearing shall be limited to whether: (A) A law enforcement officer
had reasonable grounds to believe the person was operating a vehicle
while under the influence of alcohol or drugs, or both, or to believe that
the person had been driving a commercial motor vehicle, as defined in
K S A. 8-2,128, and amendments thereto, while having alcohol or other
drugs in such person’s system; (B) the person was in custody or arrested
for an alcohol or drug related offense or was involved in a vehicle accident
or collision resulting in property damage, personal injury or death; (C) a

(
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law enforcement officer had presented the person with the oral and writ-
ten notice required by K.S.A. 8-1001, and amendments thereto; (D) the
testing equipment used was reliable; (E) the person who operated the
testing equipment was qualified; (F) the testing procedures used were
reliable; (C) the test result determined that the person had an alcohol
concentration of .02 or greater. if such person is less than 21 years of age,
in such person’s blood or breath or .08 or greater, if such person is 21 or
more years of aze. in such person’s blood or breath; and (H) the person
was operating a vehicle.

(i) Ata h(‘anng pursuant to this section, or upon court review of an
order entered at such a hearing, an affidavit of the custodian of records
at the Kansas department of health and environment stating that the
breath testing device was certified and the operator of such device was
certified on the date of the test shall be admissible into evidence in the
same manner and with the same force and effect as if the certifying officer
or employee of the Kansas department of health and environment had
testified in person. Such affidavit shall be admitted to prove such relia-
bility without further foundation requirement. A certified operator of a
breath testing device shall be competent to testify regarding the proper
procedures to be used in conducting the test.

(j) At a hearing pursuant to this section, or upon court review of an
order entered at such hearing, in which the report of blood test results
have been prepared by the Kansas bureau of investigation or other fo-
rensic laboratory of a state or local law enforcement agency are to be
introduced as evidence, the report, or a copy of the report, of the findings
of the forensic examiner shall be admissible into evidence in the same
manner and with the same force and effect as if the forensic examiner
who performed such examination, analvsis, comparison or identification
and prepared the report thereon had testified in person.

(k) If no timely request for hearing is made, the suspension period
imposed pursuant to this section shall begin upon the expiration of the
temporary license granted under subsection (e). If a timely request for
hearing is made, the hearing shall be held within 30 days of the date the
request for hearing is received by the division, except that failure to hold
such hearing within 30 days shall not be cause for dismissal absent a
showing of prejudice. At the hearing, the director or the representative
of the director, shall either affirm the order of suspension or suspension
and restriction or dismiss the administrative action. If the division is un-
able to hold a hearing within 30 days of the date upon which the request
for hearing is received, the division shall extend the person’s temporary
driving privileges until the date set for the hearing by the division. No
extension of temporary driving privileges shall be issued for continuances
requested by or on behalf of the licensee. If the person whose privileges

1S-13
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are suspended is a nonresident licensee, the license of the person shall
be forwarded to the appropriate licensing authority in the person’s state
of residence if the result at the hearing is adverse to such person or if no
timely request for a hearing is received.

() All notices affirming or canceling a suspension under this section,
all notices of a hearing held under this section and all issuances of tem-
porarv driving privileges pursuant to subsection (k) shall be sent by first-
class mail and a U.S. post office certificate of mailing shall be obtained
therefor. All notices so mailed shall be deemed received three days after
mailing.

(m) The division shall prepare and distribute forms for use by law
enforcement officers in giving the notice required by this section.

(n) This section and the applicable provisions contained in subsec-
tions (d) and (e) of K.S.A. §-255 and amendments thereto constitute the
administrative procedures to be used for all administrative hearings held
under this act. To the extent that this section and any other provision of
law conflicts, this section prevails.

(o) The provisions of K §.A. 60-206 and amendments thereto regard-
ing the computation of time shall not be applicable in determining the
effective date of suspension set out in subsection (d) or the time for
requesting an administrative hearing set out in subsection (g). “Calendar
dav” when used in this section shall mean that every day shall be included
in computations of time whether a week day, Saturday, Sunday or holiday.

Sec. 6 K.S.A 1995 Supp 8-1005 is hereby amended to read as fol-
lows: 8-1005. Except as provided by K.S.A. 8-1012 and amendments
thereto, in any criminal prosecution for violation of the laws of this state
relating to operating or attempting to operate a vehicle while under the
influence of alcohol or drugs, or both, or the commission of vehicular
homicide or manslaughter while under the influence of alcohol or drugs,
or both, or in any prosecution for a violation of a city ordinance relating
to the operation or attempted operation of a vehicle while under the
influence of alcohol or drugs, or both, evidence of the concentration of
alcohol or drugs in the defendant’s blood, urine, breath or other bodily
substance may be admitted and shall give rise to the following:

(a) 1f the alcohol concentration is less than .02, if the defendant is less
than 21 years of age, or .08, if the defendant is 21 or more years of age,
that fact may be considered with other competent evidence to determine
if the defendant was under the influence of alcohol, or both alcohol and
drugs.

(b) If the alcohol concentration is .02 or greater, if the defendant is
less than 21 years of age. or 08 or more greater, if the defendant is 21 or
more years of age, it shall be prima facie evidence that the defendant was
under the influence of alcohol to a degree that renders the person inca-

-
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pable of driving safely.

(c) If there was present in the defendant’s bodily substance any nar-
cotic, hypnotic, somnifacient, stimulating or other drug which has the
capacity to render the defendant incapable of safely driving a vehicle, that
fact may be considered to determine if the defendant was under the
influence of drugs, or both alcohol and drugs, to a degree that renders
the defendant incapable of driving safely.

Sec. 7. K.S.A. 1995 Supp. 8-1013 is hereby amended to read as fol-
lows: 8-1013. As used in K.S.A. 8-1001 through 8-1010, 8-1011, 8-1012,
8-1014, 8-1015, 8-1016, 8-1017 and 8-1018, and amendments thereto,
and this section:

ta) “Alcohol concentration” means the number of grams of alcohol
per 100 milliliters of blood or per 210 liters of breath.

(b) (1) “Alcohol or drug-related conviction” means any of the follow-
ing: (A) Conviction of vehicular battery or aggravated vehicular homicide,
if the crime is committed while committing a violation of K.S.A. 8-1567
and amendments thereto or the ordinance of a city or resolution of a
county in this state which prohibits any acts prohibited by that statute, or
conviction of a violation of K.S.A. 8-1567 and amendments thereto; (B)
conviction of a violation of a law of another state which would constitute
a crime described in subsection (b)(1)(A) if committed in this state; (C)
comviction of a violation of an ordinance of a city in this state or a reso-
lution of a county in this state which would constitute a crime described
in subsection (b)(1}A). whether or not such conviction is in a court of
record; or (D) conviction of an act which was committed on a military
reservation and which would constitute a violation of K.S.A. 8-1567, and
amendments thereto, or would constitute a crime described in subsection
() IXA) if committed off a military reservation in this state.

(2)  For the purpose of determining whether an occurrence is a first,
second or subsequent occurrence: (A) “Alcohol or drug-related convie-
tion™ also includes entering into a diversion agreement in lieu of further
criminal proceedings on a complaint alleging commission of a crime de-
scribed in subsection (b)(1) which agreement was entered into during the
immediately preceding five years, including prior to the effective date of
this act; and (B) it is irrelevant whether an offense occurred before or
after conviction or diversion for a previous offense.

(c) “Division” means the division of vehicles of the department of
revenue.

(d) “Ignition interlock device” means a device which uses a breath
analysis mechanism to prevent a person from operating a motor vehicle
if such person has consumed an alcoholic beverage.

(e) “Occurrence” means a test refusal, test failure or alcohol or drug-
related conviction, or anv combination thereof arising from one arrest,
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occurring in the immediately preceding five years, including prior to the
effective day of this act.

() “Other competent evidence” includes: (1) Alcohol concentration
tests obtained from samples taken two hours or more after the operation
or attempted operation of a vehicle; and (2) readings obtained from a
partial alcohol concentration test on a breath testing machine,

(g) “Samples” includes breath supplied directly for testing, which
breath is not preserved.

(h) “Test failure” or “fails a test” refers to a person’s having results
of a test administered pursuant to this act, other than a preliminary
screening test, which show an alcohol concentration of .02 or greater, if
such person is less than 21 years of age, in such person’s blood or breath,
or 08 or greater. if such person is 21 or more years of age, in the person's
blood or breath, and includes failure of any such test on a military res-
ervation.

(i) “Test refusal” or “refuses a test” refers to a person’s failure to
submit to or complete any test, other than a preliminary screening test,
in accordance with this act, and includes refusal of any such test on a
military reservation.

(i) "Law enforcement officer” has the meaning provided by K.S A.
21-3110, and amendments thereto, and includes any person authorized
by law to make an arrest on a military reservation for an act which would
constitute a violation of K.S.A. 8-1567, and amendments thereto, if com-
mitted off a military reservation in this state.

Sec. 8. K.S.A. 1995 Supp. 8-1567 is hereby amended to read as fol-
lows: 8-1567. (a) No person shall operate or attempt to operate any vehicle
within this state while:

(1) The alcohol concentration in the person’s blood or breath as
shown by any competent evidence, including other competent evidence,
as defined in paragraph (1) of subsection (f) of K.S.A. 8-1013, and amend-
ments thereto, is .02 or more, if such person is less than 21 years of age,
or .08 or mere greater, if such person is 21 or more years of age;

(2) the alcohol concentration in the person’s blood or breath, as meas-
ured within two hours of the time of operating or attempting to operate
a vehicle, is .02 or more, if such person is less than 21 years of age, or .08
or mere greater, if such person is 21 or more years of age;

(3) under the influence of alcohol to a degree that renders the person
incapable of safely driving a vehicle;

(4) under the influence of any drug or combination of drugs to a
degree that renders the person incapable of safely driving a vehicle; or

(5) under the influence of a combination of alcohol and any drug or
drugs to a degree that renders the person incapable of safely driving a
vehicle.
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(b) No person shall operate or attempt to operate any vehicle within
this state if the person is a habitual user of any narcotic, hypnotic, som-
nifacient or stimulating drug.

(c) If a person is charged with a violation of this section involving
drugs, the fact that the person is or has been entitled to use the drug
under the laws of this state shall not constitute a defense against the
charge.

{d)  Upon a first conviction of a violation of this section, a person shall
be guilty of a class B, nonperson misdemeanor and sentenced to not less
than 48 consecutive hours nor more than six months’ imprisonment, or
in the court’s discretion 100 hours of public service, and fined not less
than $200 nor more than $500. The person convicted must serve at least
48 consecutive hours” imprisonment or 100 hours of public service either
before or as a condition of any grant of probation or suspension, reduction
of sentence or parole. In addition, the court shall enter an order which
requires that the person enroll in and successfully complete an alcohol
and drug safety action education program or treatment program as pro-
vided in K.S.A. 8-1008, and amendments thereto, or both the education
and treatment programs.

(¢} On a second conviction of a violation of this section, a person shall
be guilty of a class A, nonperson misdemeanor and sentenced to not less
than 90 days nor more than one year's imprisonment and fined not less
than $500 nor more than $1.000. The five days’ imprisonment mandated
by this subsection may be served in a work release program only after
such person has served 48 consecutive hours’ imprisonment, provided
such work release program requires such person to return to confinement
at the end of each day in the work release program. Except as provided
in subsection (g), the person convicted must serve at least five consecutive
days’ imprisonment before the person is granted probation, suspension
or reduction of sentence or parole or is otherwise released. As a condition
of any grant of probation, suspension of sentence or parole or of any other
release, the person shall be required to enter into and complete a treat-
ment program for alcohol and drug abuse as provided in K.S.A. 8-1008,
and amendments thereto.

() On the third or a subsequent conviction of a violation of this sec-
tion, a person shall be guilty of a nonperson felony and sentenced to not
less than 90 days nor more than one year's imprisonment and fined not
less than $1,000 nor more than $2,500. Except as provided in subsection
(g). the person convicted shall not be eligible for release on probation,
suspension or reduction of sentence or parole until the person has served
at least Y0 days’ imprisonment. The court may also require as a condition
of parole that such person enter into and complete a treatment program
for alcohol and drug abuse as provided by K.S.A. 8-1008, and amend-
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ments thereto. The 90 days’ imprisonment mandated by this subsection
may be served in a work release program only after such person has served
48 consecutive hours’ imprisonment, provided such work release program
requires such person to return to confinement at the end of each day in
the work release program.

(g Onasecondor subsequent conviction of a violation of this section,
the court may place the person convicted under a house arrest program,
pursuant to K.S.A. 21-4603b, and amendments thereto, to serve the re-
mainder of the minimum sentence only after such person has served 48
consecutive hours’ imprisonment.

(b The court may establish the terms and time for payment of any
fines, fees, assessnients and costs imposed pursuant to this section. Any
assessment and costs shall be required to be paid not later than 90 days
after imposed, and any remainder of the fine shall be paid prior to the
final release of the defendant by the court.

(i) In licu of payment of a {ine imposed pursuant to this section, the
court may order that the person perform community service specified by
the court. The person shall receive a credit on the fine imposed in an
amount cqual to 85 for each full hour spent by the person in the specified
community service. The community service ordered by the court shall be
required to be performed not later than one year after the fine is imposed
or by an carlier date specificd by the court. If by the required date the
person pe rforms an insufficient amount of Commumt\ senice to reduce
to zero the portion of the fine required to be paid h) the person, the
remaining balance of the fine shall become due on that date.

(j)  The court shall report every conviction of a violation of this section
and everv diversion agreement entered into in lieu of further criminal
proceedings or a complaint alleging a violation of this section to the di-
vision. Prior to sentencing under the provisions of this section, the court
shall request and shall receive from the division a record of all prior
convictions obtained against such person for any violations of any of the
motor vehicle laws of this state.

(k) For the purpose of determining whether a conviction is a first,
second, third or subsequent conviction in sentencing under this section:

(1) “Conviction” includes being convicted of a violation of this section
or entering into a diversion agreement in lieu of further criminal pro-
ceedings on a complaint alleging a violation of this section;

(2) “conviction” includes being convicted of a violation of a law of
another state or an ordinance of any city, or resolution of any county,
which prohibits the acts that this section prohibits or entering into a di-
version agreement in lieu of further eriminal proceedings in a case alleg-
ing a violation of such law, ordinance or resolution;

(3) onlv comvictions occurring in the immediatelv preceding five

(>
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years, including prior to the effective date of this act, shall be taken into
account, but the court may consider other prior convictions in determin-
ing the sentence to be imposed within the limits provided for a first,
second, third or subsequent offender, whichever is applicable; and

{(4) it is irrelevant whether an offense occurred before or after con-
viction for a previous offense.

(' Upon conviction of a person of a violation of this section or a
violation of a city ordinance or county resolution prohibiting the acts
prohibited by this section, the division, upon receiving a repnrt of con-
viction, shall suspend, restrict or suspend and restrict the person’s driving
privileges as provided by K.S.A. 8-1014, and amendments thereto.

tm)  Nothing contained in this section shall be construed as prevent-
ing any city from enacting ordinances, or anv county from adopting res-
olutions, declaring acts prohibited or made unlawful by this act as unlaw-
ful or prohibited in such city or county and prescribing penalties for
violation thereof, but the minimum penalty prescribed by anv such or-
dinance or resolution shall not be less than the minimum penalty pre-
scribed by this act for the same violation, and the maximum penalty in
any such ordinance or resolution shall not exceed the maximum penalty
preseribed for the same violation. In addition, any such ordinance or
resolution shall authorize the court to order that the convicted person
pav restitution to any victim who suffered loss due to the violation for
which the person was convicted.

(n} No plea bargaining agreement shall be entered into nor shall any
judge approve a plea bargaining agreement entered into for the purpose
of permitting a person charged with a violation of this section, or a vio-
lation of anv ordinance of a city or resolution of any county in this state
which prohibits the acts prohibited by this section, to avoid the mandatory
penalties established by this section or by the ordinance. For the purpose
of this subsection, entering into a diversion agreement pursuant to K.SA.
12-4413 et seq. or 22-2906 et seq., and amendments thereto, shall not
constitute plea bargaining,

(0)  The alternatives set out in subsections (a)1) (2) and (3) may be
pleaded in the alternative, and the state, city or county, but shall not be
required to, may elect one or two of the three prior to submission of the
case to the fact finder.

(p) Upon a fourth or subsequent conviction, the judge of any court
in which any person is convicted of violating this section, may revoke the
person’s license plate or temporary registration certificate of the motor
vehicle driven during the violation of this section for a period of one year.
Upon revoking any license plate or temporary registration certificate pur-
suant to this subsection, the court shall require that such license plate or
temporany registration certificate be surrendered to the court.
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(q) For the purpose of this section:

(1) “Alcoho! concentration” means the number of grams of alcohol
per 100 milliliters of blood or per 210 liters of breath

(2) “Imprisonment” shall include any restrained environment in
which the court and law enforcement agency intend to retain custody and
control of a defendant and such environment has been approved by the
board of county commissioners or the governing body of a city.

Sec. 9. K.S.A. 1995 Supp. 12-4305 is hereby amended to read as
follows: 12-4305. (a) The municipal judge shall establish a schedule of
fines which shall be imposed for municipal ordinance violations that are
classified as ordinance traffic infractions. Also, the municipal judge may
establish a schedule of fines which shall be imposed for the violation of
certain other ordinances. Any fine so established shall be within the min-
imum and maximum allowable fines established by ordinance for such
offenses by the governing body. The following traffic violations are spe-
cifically excluded from any schedule of fines:

(1) Reckless driving;

(2) driving while under the influence of alcohol or drugs, or both, or
driving with a blood or breath alcohol concentration of .02 or greater. if
the person is less than 21 years of age or 08 or mere greater. if the person
is 21 or more years of age,

(3)  driving without a valid license issued or on a canceled, suspended
or resoked license;

(4) fleeing or attempting to elude a police officer; or

(5)  offense comparable to those prescribed by K.S.A. 8-1602, 8-1603
and 8-1604 and amendments thereto.

(b) A person charged with the violation of an ordinance contained in
a schedule of fines established under subsection (a) shall, except as pro-
vided in subsection (c), appear at the place and time specified in the
notice to appear. If the person enters an appearance, waives right to trial,
pleads guilty or no contest, the fine shall be no greater than that specified
in the schedule.

(c) Prior to the time specified in the notice to appear, a person
charged with the violation of an ordinance contained in a schedule of
fines established under subsection (a) may enter an appearance, waive
right to trial, plead guilty or no contest and pay the fine for the violation
as specified in the schedule. At the election of the person charged, such
appearance, waiver, plea and payment may be made by mail or in person
and payment may be by personal check. The complaint shall not have
been complied with if a check is not honored for any reason, or the fine
is not paid in full prior to the time specified in the notice to appear. When
a person charged with an ordinance traffic infraction or other ordinance
violation on a schedule of fines makes payment without executing a writ-

(r) Any conviction pursuant to K.S.A. 8-1 567,
and amendments thereto, if such person was under
21 years of age and the alcohol concentration in the
person’s blood or breath was .02 or greater, shall
not be a part of the public record and shall not be
considered by any insurance company in

determining the rate charged for any automobile
liability insurance policy or whether to cancel any
such policy under the provisions of subsection
(4)(c)(3) of K.S.A. 40-277, and amendments thereto.

15-20
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ten waiver of right to trial and plea of guilty or no contest, the payment
shall be deemed such an appearance, waiver of right to trial and plea of
no contest.

The municipal judge may authorize the clerk of the municipal court or
some other person to accept by mail or in person such voluntary appear-

ance, plea of guilty or no contest and payment of the fine imposed by the
schedule.

The schedule of fines and persons authorized to accept such pleas shall

be conspicuously displayed in the office where such voluntary appearance,
plea of guilty and payment of fine occurs.

f(d) Any violation of a municipal ordinance,

Sec. 10. K.S.A. 8-2,142, 8-2,144 and 8-2,145 and K.S.A. 1995 Supp.
8-1001, 8-1002, 8-1005, 8-1013, 8-1567 and 12-4305 are hereby repealed.

Sec. 11.  This act shall take effect and be in force from and after its
publication in the statute book.

which prohibits driving under the influence of
alcohol or drugs, if such person was under 21
years of age and the alcohol concentration in the
person’s blood or breath was .02 or greater, shall
not be a part of the public record and shall not be
considered by any insurance company in
determining the rate charged for any automobile

liability insurance policy or whether to cancel any

such policy under the provisions of subsection
(4)(a) or (4)(c)(3) of K.S.A. 40-277, and
amendments thereto.

2
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10 AN ACT concerning alcohol or drug related offenses involving the op-

11 eration of a vehicle; relating to the blood alcohol concentration of a

12 person under 21; amending K.S.A. 8-2,142, 8-2,144 and 8-2,145 and

13 K.S.A. 1995 Supp. 8-1001, 8-1002, 8-1005, 8-1013, 8-1567 and 12- '
14 4305 and repealing the existing sections. !
15 !
16 Be it enacted by the Legislature of the State of Kansas:

17 Section 1. K.S.A. 8-2142 is hereby amended to read as follows: 8-

18 2142. (a) A person is disqualified from driving a commercial motor ve-

19 hicle for a period of not less than one year upon a first occurrence of any

20 one of the following,

21 (1) The person's conviction of a violation of K.S.A. 8-2.144, and

22 amendments thereto,

23 (2) leaving the scene of an accident involving a commercial motor
24 vehicle driven by the person;

25 (3) the person’s conviction of using a commercial motor vehicle in
26 the commission of any felony as defined in this act; or

27 (4) the person’s test refusal or test failure, as defined by subsection
28 (i)

29 (b) If anv offenses, test refusal or test failure specified in subsection

30 (a) occurred while transporting a hazardous material required to be plac-
31  arded, the person is disqualified for a period of not less than three years.
32 (c) A person shall be disqualified for life upon the second or a sub-
33 sequent occurrence of any offense, test refusal or test failure specified in
34 subsection (a), or any combination thereof, arising from two or more
35  separate incidents.

36 (d) The secretary of revenue may adopt rules and regulations estab-
37 lishing guidelines, including conditions, under which a disqualification for
38 life under subsection (c) may be reduced to a period of not less than 10
39  years.

40 (e) A person is disqualified from driving a commercial motor vehicle
41  for life who uses a commercial motor vehicle in the commission of any
42 felony involving the manufacture, distribution or dispensing of a con-
43 trolled substance, or possession with intent to manufacture, distribute or
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dispense a controlled substance.

() A person is disqualified from driving a commercial motor vehicle
for a period of not less than 60 days if convicted of two serious traffic
violations, or 120 days if convicted of three serious traffic violations, com-
mitted in a commercial motor vehicle arising from separate incidents
occurring within a three-year period.

(g) After suspending, revoking or canceling a commercial driver’s li-
cense, the division shall update its records to reflect that action within 10
days. After suspending, revoking or canceling a nonresident commercial
driver’s privileges, the division shall notify the licensing authority of the
state which issued the commercial driver's license or nonresident com-
mercial driver’s license within 10 days.

(h) Upon suspension, revocation, cancellation or disqualification of a
commercial driver's license under this act, the license shall be immedi-
ately surrendered to the division if still in the licensee’s possession. If
otherwise eligible, and upon payment of the required fees, the licensee
may be issued a noncommercial driver’s license for the period of suspen-
sion, revocation, cancellation or disqualification of the commercial driv-
er's license under the same identifier number.

i) As used in this section, “test refusal” means a person’s refusal to
submit to and complete a test requested pursuant to K.S.A. 8-2,145, and
amendments thereto; “test failure” means a person’s submission to and
completion of a test which determines that the person’s alcohol concen-
tration is .02 or greater. if such person is less than 21 years of age or .04
or greater, if such person is 21 or more years of age, pursuant to K.S.A.
8-2.145. and amendments thereto.

Sec 2 K.S.A 8-2.144 is hereby amended to read as follows: 8-2,144.
(a) No person shall drive any commercial motor vehicle, as defined in
K.S A. 5-2.128. and amendments thereto, within this state while:

(1) The alcohol concentration in the person’s blood or breath, as
shown by any competent evidence, including other competent evidence,
as defined in paragraph (1) of subsection (f) of K.S.A. 8-1013, and amend-
ments thereto, is 04 ef moere .02 or greater, if such person is less than
21 years of age or .04 or greater, if such person is 21 or more years of
agr;

(2) the alcohol concentration in the person’s blood or breath, as meas-
ured within two hours of the time of driving a commercial motor vehicle,
is B4 or mere 02 or greater, if such person is less than 21 years of age
or 04 or greater, if such person is 21 or more years of age; or

(3) committing a violation of subsection (a) of K.S.A. 8-1567, and
amendments thereto, or the ordinance of a city or resolution of a county
which prohibits any of the acts prohibited thereunder.

(0 Violation of this section is a misdemeanor. In addition to any pen-
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alties ordered under K.S.A. 8-1567, and amendments thereto, the person
convicted shall be sentenced to not less than 48 consecutive hours nor
more than six months imprisonment, and fined not less than $200 nor
more than $500.

(¢) The court shall report every conviction of a violation of this section
to the division. Prior to sentencing under the provisions of this section,
the court shall request and shall receive from the division a record of all
prior convictions obtained against such person for any violation of any of
the motor vehicle laws of this state.

(d) Upon conviction of a person of a violation of this section or a
violation of a city ordinance or county resolution prohibiting the acts
prohibited by this section, the division, upon receiving a report of con-
viction, shall disqualify the person from driving a commercial motor ve-
hicle under K.S.A. 8-2,142, and amendments thereto.

(e) For the purpose of this section, “alcohol concentration” means
the number of grams of alcohol per 100 milliliters of blood or per 210
liters of breath.

Sec. 3. K.S.A.8-2,145 is hereby amended to read as follows: 8-2,145.
(a) Prior to requesting a test or tests pursuant to K.S.A. 8-2,137, and
amendments thereto, in addition to any notices provided pursuant to par-
agraph (1) of subsection (f) of K.S.A. 8-1001, and amendments thereto,
the following notice shall be provided orally and in writing: Whenever a
law enforcement officer has reasonable grounds to believe a person has
been driving a commercial motor vehicle while having alcohol or other
drugs in such person’s system and the person refuses to submit to and
complete a test or tests requested by a law enforcement officer or submits
to and completes a test requested by a law enforcement officer which
determines that the person’s alcohol concentration is .02 or greater, if
such person is less than 21 years of age. or .04 or greater, if such person
is 21 or more years of age, the person will be disqualified from driving a
commercial motor vehicle for at least one year, pursuant to Kansas law.

(b) It shall not be a defense that the person did not understand the
notices required by this section.

(c) Upon completion of the notices set out in paragraph (1) of sub-
section (f) of K.S.A. 8-1001, and amendiments thereto, and the notices in
subsection (a), the law enforcement officer shall proceed to request a test
or tests. In addition to the completion of any certification required under
K.S.A. 8-1002, and amendments thereto, a law enforcement officer’s cer-
tification shall be prepared and signed by one or more officers to certify:

(1) There existed reasonable grounds to believe the person had been
driving a commercial motor vehicle, as defined in K.S.A. 8-2,128, and
amendments thereto, while having alcohol or other drugs in such person’s
system;

-3
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(2) the person had been placed under arrest, was in custody or had
been involved in a motor vehicle accident or collision;

(3) alaw enforcement officer had presented the person with the no-
tices required by this section; and

(4) the person refused to submit to and complete a test or the test
result for alcohol content of blood or breath was .02 or greater, if such
person is less than 21 years of age, or .04 or greater, if such person is 21
or more years of age.

(d) For purposes of this section, certification shall be complete upon
signing, and no additional acts of oath, affirmation, acknowledgment or
proof of execution shall be required. The signed certification or a copy
or photostatic reproduction thereof shall be admissible in evidence in all
proceedings brought pursuant to this act, and receipt of any such certi-
fication, copy or reproduction shall accord the division authority to pro-
ceed as set forth herein. Anv person who signs a certification submitted
to the division knowing it contains a false statement is guilty of a class B
misdemeanor.

(e) Upon completing a certification under subsection (c), the officer
shall serve upon the person notice of disqualification of the privilege to
drive a commercial motor vehicle pursuant to K.S.A. 8-2, 142, and amend-
ments thereto, together with a copy of the certification. In cases where a
.02 or greater test result. for persons less than 21 years of age or .04 or
greater test result for persons 21 or more years of age, is established by
a subsequent analysis of a breath or blood sample, the officer shall serve
notice of such suspension in person or by another designated officer or
by mailing the notice to the person at the address provided at the time
of the test. If the determination of a test refusal or .02 or greater test
result, for persons less than 21 years of age or .04 or greater test result
for persons 21 or more years of age is made while the person is still in
custody, service shall be made in person by the officer on behalf of the
division of vehicles.

(D The notice shall centain the following information:

(1) The person’s name, driver’s license number and current address
pursuant to K.S.A. 8-248, and amendments thereto;

(2) the reason and statutory grounds for the disqualification;

(3) the date notice is being served and the effective date of the dis-
qualification, which shall be the 20th day after the date of service;

(4) the right of the person to request an administrative hearing; and

(5) the procedure the person must follow to request an administrative
hearing.

The notice of disqualification shall also inform the person that all corre-
spondence will be mailed to the person at the address contained in the
notice of disqualification unless the person notifies the division in writing

’\-» /
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of a different address or change of address. The address provided will be
considered a change of address for purposes of K.S.A. 8-248, and amend-
ments thereto, if the address fumished is different from that on file with
the division.

{g) 1f the person mails a written request which is postmarked within
10 days after service of the notice, if by personal service, or 13 days after
service, if by mail, the division shall schedule a hearing in the county
where the alleged violation occurred, or in a county adjacent thereto. The
licensee may request that subpoenas be issued in accordance with the
10 notice provided pursuant to subsection (d). Any request made by the
11 licensee to subpoena witnesses must be made in writing at the time the
12  hearing is requested and must include the name and current address of
13 such witness and, except for the certifving law enforcement officer or
14 officers, a statement of how the testimony of such witness is relevant.
15 Upon receiving a timely request for a hearing, the division shall mail to
16 the person notice of the time, date and place of hearing in accordance
17 with subsection (i) and extend the person’s temporary driving privileges
18 until the date set for the hearing by the division, unless otherwise dis-
19 qualified, suspended, revoked or cancelled.

20 (h} The law enforcement officer shall forward the certification re-
21 quired under subsection (¢) to the director within five days of the date
22 of certification. Upon receipt of the certification, the division shall review
23 the certification to determine that it meets the requirements of subsection
24 {c). Upon so determining, the director shall proceed to disqualify the
25  driver from driving a commercial motor vehicle in accordance with the
26 notice of disqualification previously served.

27 (i) Al notices of disqualification under this section and all notices of
28  a hearing held under this section shall be sent by first-class mail and a
29 United States post office certificate of mailing shall be obtained therefor.
30 Al notices so mailed shall be deemed received three days after mailing,
31 (j) Failure of a person to provide an adequate breath sample or sam-
32  ples as directed shall constitute a refusal unless the person shows that the
33 failure was due to physical inability caused by a medical condition unre-
34 lated to any ingested alcohol or drugs.

35 (k) The rules regarding evidence and procedure at hearings held un-
36  der KS.A 8-1002, and amendments thereto, shall be applicable to hear-
37 ings held under this section. At the hearing on a disqualification of com-
38 mercial driving privileges, the issues shall be limited to those set out in
39 the certification.

40 () The division shall prepare and distribute forms for use by law
41 enforcement officers in giving the notice required by this section.

42 Sec. 4. K.S.A. 1995 Supp. 8-1001 is hereby amended to read as fol-
43 lows: 8-1001. (a) Any person who operates or attempts to operate a vehicle
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(m) Any conviction, test refusal or test
failure pursuant to article 2 of chapter 8 of the
Kansas Statutes Annotated, and amendments
thereto, if such person was under 21 years of age
and the alcohol concentration in the person’s blood

or breath was .02 or greater, shall not be reported
to the national driver register.
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within this state is deemed to have given consent, subject to the provisions
of this act, to submit to one or more tests of the person’s blood, breath,
urine or other bodily substance to determine the presence of alcohol or
drugs. The testing deemed consented to herein shall include all quanti-
tative and qualitative tests for alcohol and drugs. A person who is dead
or unconscious shall be deemed not to have withdrawn the person’s con-
sent to such test or tests, which shall e administered in the manner
provided by this section.

tb) A law enforcement officer shall request a person to submit to a
test or tests deemed consented to under subsection (a) if the officer has
reasonable grounds to believe the person was operating or attempting to
operate a vehicle while under the influence of alcohol or drugs, or both,
or to believe that the person was driving a commercial motor vehicle, as
defined in K.S.A. 8-2,125, and amendments thereto, while having alcohol
or other drugs in such person’s system; and one of the following condi-
tions exists: (1) The person has been arrested or otherwise taken into
custady for any offense involving operation or attempted operation of a
vehicle while under the influence of alcohol or drugs, or both, or involving
dnving a commercial motor vehicle, as defined in K.S.A. 8-2,128, and
amendments thereto, while having alcohol or other drugs in such person’s
sustem, in violation of a state statute or a city ordinance; or (2) the person
has heen involved in a vehicle accident or collision resulting in property
damage, personal injury or death. The law enforcement officer directing
administration of the test or tests may act on personal knowledge or on
the basis of the collective information available to law enforcement offi-
cers involved in the accident investigation or arrest.

ter If a law enforcement officer requests a person to submit to a test
of blood under this section, the withdrawal of blood at the direction of
the officer may be performed only by: (1) A person licensed to practice
medicine and surgery or a person acting under the supenision of any
such licensed person; (2) a registered nurse or a licensed practical nurse;
or (3) any qualified medical technician, including, but not limited to, an
emergency medical technician-intermediate or mobile intensive care
technician, as those terms are defined in K.S.A. 65-6112, and amend-
ments thereto, or a phlebotomist. When presented with a written state-
ment by a law enforcement officer directing blood to be withdrawn from
a person who has tentatively agreed to allow the withdrawal of blood
under this section, the person authorized herein to withdraw blood and
the medical care facility where blood is withdrawn may rely on such a
statement as evidence that the person has consented to the medical pro-
cedure used and shall not require the person to sign any additional con-
sent or waiver form. In such a case, the person authorized to withdraw
bload and the medical care facility shall not be liable in any action alleging

-6
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lack of consent or lack of informed consent. No person authorized by this
subsection to withdraw blood, nor any person assisting in the performance
of a blood test nor any medical care facility where blood is withdrawn or
tested that has been directed by any law enforcement officer to withdraw
or test blood, shall be liable in any civil or criminal action when the act
is performed in a reasonable manner according to generally accepted
medical practices in the community where performed.

(d) If there are reasonable grounds to believe that there is impair-
ment by a drug which is not subject to detection by the blood or breath
test used, a urine test may be required. If a law enforcement officer
requests a person to submit to a test of urine under this section, the
collection of the urine sample shall be supervised by persons of the same
sex as the person being tested and shall be conducted out of the view of
any person other than the persons supenvising the collection of the sample
and the person being tested, unless the right to privacy is waived by the
person being tested. The results of qualitative testing for drug presence
shall be admissible in evidence and questions of accuracy or reliability
shall go to the weight rather than the admissibility of the evidence.

e} No law enforcement officer who is acting in accordance with this
section shall be liable in any civil or eriminal proceeding involving the
action.

(N (1) Before a test or tests are administered under this section, the
person shall be given oral and written notice that: (A) Kansas law requires
the person to submit to and complete one or more tests of breath, blood
or urine to determine if the person is under the influence of alcohol or
dmgs, or both; (B) the opportunity to consent to or refuse a test is not a
constitutional right; (C) there is no constitutional right to consult with an
attomney regarding whether to submit to testing; (D) if the person refuses
to submit to and complete any test of breath, blood or urine hereafter
requested by a law enforcement officer, the person’s driving privileges
will be suspended for at least one year: (E) if the person is 21 or more
years of age at the time of the test and submits to and completes the test
or tests and the test results show an alcohol concentration of .08 or
greater, the person’s driving privileges will be suspended for at least 30
days; (F) if the person is less than 21 years of age at the time of the test
and submits to and completes the test or tests and the test results show
an alcohol concentration of .02 or greater, the person’s driving privileges
will be suspended for at least 30 days: (G) if the person is 21 or more
ycars of age at the time of the test and reluses a test or the test results
show an alcohol concentration of .08 or greater and if, within the past
five years, the person has been convicted or granted diversion on a charge
of driving under the influence of alcohol or drugs, or both, or a related
offense or has refused or failed a test, the person’s driving privileges will
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be suspended for at least one year; (G} (H) if the person is less than 21
years of age at the time of the test and refuses a test or the test results
show an alcohol concentration of .02 or greater and if, within the past
five years. the person has been convicted or granted a diversion on a
charge of driving under the influence of alcohol or drugs, or both, or a
related offense or has refused or failed a test. the person’s driving privi-
leges will be suspended for at least one year; (1) refusal to submit to testing
may be used against the person at any trial on a charge arising out of the
operation or attempted operation of a vehicle while under the influence
of alcohol or drugs, or both; tH (J) the results of the testing may be used
against the person at any trial on a charge arising out of the operation or
attempted operation of a vehicle while under the influence of alcohol or
drugs, or both; and {3 (K) after the completion of the testing, the person
has the right to consult with an attorney and may secure additional testing,
which, if desired, should be done as soon as possible and is customarily
available from medical care facilities and physicians. If a law enforcement
officer has reasonable grounds to believe that the person has been driving
a commercial motor vehicle, as defined in K.S.A. 8-2,128. and amend-
ments thereto, while having alcohol or other drugs in such person’s sys-
tem, the person must also be provided the oral and written notice pur-
suant to K.S.A. 8-2,145 and amendments thereto. Any failure to give the
notices required by K.S.A. 8-2.145 and amendments thereto shall not
invalidate any action taken as a result of the requirements of this section.
After giving the foregoing information, a law enforcement officer shall
request the person to submit to testing. The selection of the test or tests
shall be made by the officer. If the person refuses to submit to and com-
plete a test as requested pursuant to this section, additional testing shall
not be given unless the certifving officer has probable cause to believe
that the person, while under the influence of alcohol or drugs, or both,
has operated a vehicle in such a manner as to have caused the death of
or serious injury to another person. As used in this section, the officer
shall have probable cause to believe that the person operated a vehicle
while under the influence of alcohol or drugs, or both, if the vehicle was
operated by such person in such a manner as to have caused the death
of or serious injury to another person. In such event, such test or tests
may be made pursuant to a search warrant issued under the authority of
K.S A 22-2502, and amendments thereto, or without a search warrant
under the authority of K.S.A. 22-2501, and amendments thereto. If the
test results show a blood or breath alcohol concentration of .02 or greater,
if such person is less than 21 years of age or .08 or greater, if such person
is 21 or more years of age, the person’s driving privileges shall be subject
to suspension, or suspension and restriction, as provided in K.S.A. 8-1002
and §-1014, and amendments thereto. The person’s refusal shall be ad-
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missible in evidence against the person at any trial on a charge arising out
of the alleged operation or attempted operation of a vehicle while under
the influence of alcohol or drugs, or both. If a law enforcement officer
had reasonable grounds to believe the person had been driving a com-
mercial motor vehicle, as defined in K.S.A. 82128, and amendments
thereto, and the test results show a blood or breath alcohol concentration
of .02 or greater, if such person is less than 21 years of age or .04 or
greater, if such person is 21 or more years of age, the person shall be
disqualified from driving a commercial motor vehicle, pursuant to K.S.A.
8-2,142, and amendments thereto. If a law enforcement officer had rea-
sonable grounds to believe the person had been driving a commercial
motor vehicle, as defined in K.S.A. 8-2,128, and amendments thereto,
and the test results show a blood or breath alcohol concentration of .02
or greater. if such person is less than 21 years of age or .08 or greater, if
suclt person is 21 or more years of age, or the person refuses a test, the
person’s driving privileges shall be subject to suspension, or suspension
and restriction, pursuant to this section, in addition to being disqualified
from driving a commercial motor vehicle pursuant to K.S.A. 8-2,142, and
amendments thereto.

(2} Failure of a person to provide an adequate breath sample or sam-
ples as directed shall constitute a refusal unless the person shows that the
failure was due to physical inability caused by a medical condition unre-
lated to anv ingested alcohol or drugs.

(3) 1t shall not be a defense that the person did not understand the
written or oral notice required by this section.

(4)  No test shall be suppressed because of technical irregularities in
the consent or notice pursuant to K.S.A. 8-2,145, and amendments
thereto.

(g) Nothing in this section shall be construed to limit the admissibility
at any trial of alcohol or drug concentration testing results obtained pur-
suant to a search warrant.

(h)  Upon the request of any person submitting to testing under this
section, a report of the results of the testing shall be made available to
such person.

(1) This act is remedial law and shall be liberally construed to promote
public health, safety and welfare.

(J) Any test refusal or test failure pursuant

Sec. 5. K.S.A. 1995 Supp. 8-1002 is hereby amended to read as fol-
lows: 8-1002. (a) Whenever a test is requested pursuant to this act and
results in either a test failure or test refusal, a law enforcement officer's
certification shall be prepared. If the person had been driving a com-
mercial motor vehicle, as defined in K.S.A. 8-2,128, and amendments
thereto, a separate certification pursuant to K.S.A. 8-2,145 and amend-
ments thereto shall be prepared in addition to any certification required

to article 10 of chapter 8 of the Kansas Statutes
Annotated, and amendments thereto, if such person
was under 21 years of age and the alcohol
concentration in the person’s blood or breath was
.02 or greater, shall not be reported to the national
driver register.
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by this section. The certification required by this section shall be signed
by one or more officers to certify:

(1) With regard to a test refusal, that: (A) There existed reasonable
gmunds to believe the person was operating or attempting to operate a
vehicle while under the influence of alcohol or drugs, or both, or to be-
lieve that the person had been driving a commercial motor vehicle, as
defined in K.S.A. 8-2,128, and amendments thereto, while having alcohol
or other drugs in such person’s system; (B) the person had been placed
under arrest, was in custody or had been involved in a vehicle accident
or collision; (C) a law enforcement officer had presented the person with
the oral and written notice required by K.S.A. 8-1001, and amendments
thereto; and (D) the person refused to submit to and complete a test as
requested by a law enforcement officer

(2)  With regard to a test failure, that: (A) There existed reasonable
grounds to believe the person was operating a vehicle while under the
influence of alcohol or drugs, or both, or to believe that the person had
been driving a commercial motor vehicle, as defined in K.S.A. 8-2,128,
and amendments thereto, while having alcohol or other drugs in such
person’s svstem; (B) the person had been placed under arrest, was in
custodv or had been involved in a vehicle accident or collision; (C) a law
enforcement officer had presented the person with the oral and written
notice required by K.S.A. 8-1001, and ainendments thereto; and (D) the
result of the test showed that the person had an alcohol concentration of
02 or greater, if such person is less than 21 years of age. in such person’s
blood or breath or .08 or greater. if such person is 21 or more years of
age. in such person's blood or breath

(3)  With regard to failure of a breath test, in addition to those matters
required to be certified under subsection (a)(2), that: (A) The testing
equipment used was certified by the Kansas department of health and
environment; (B) the testing procedures used were in accordance with
the requirements set out by the Kansas department of health and envi-
ronment; and (C) the person who operated the testing equipment was
certified by the Kansas department of health and environment to operate
such equipment.

(b)  For purposes of this section, certification shall be complete upon
signing, and no additional acts of oath, affinnation, acknowledgment or
proof of execution shall be required. The signed certification or a copy
or photostatic reproduction thereof shall be admissible in evidence in all
proceedings brought pursuant to this act, and receipt of any such certi-
fication, copy or reproduction shall accord the department authority to
proceed as set forth herein. Any person who signs a certification submit-
ted to the division knowing it contains a false statement is guilty of a class
B nonperson misdemeanor.

<)
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(c) When the officer directing administration of the testing deter-
mines that a person has refused a test and the criteria of subsection (a)(1)
have been met or determines that a person has failed a test and the criteria
of subsection (a)(2) have been met, the officer shall serve upon the person
notice of suspension of driving privileges pursuant to K.S.A. 8-1014, and
amendments thereto. If the determination is made while the person is
still in custody, service shall be mmade in person by the officer on behalf
of the division of vehicles. In cases where a test failure is established by
a subsequent analysis of a breath, blood or urine sample, the officer shall
serve notice of such suspension in person or by another designated officer
or by mailing the notice to the person at the address provided at the time
of the test.

(d) In addition to the information required by subsection (a), the law
enforcement officer’s certification and notice of suspension shall contain
the following information: (1) The person’s name, driver's license number
and current address; (2) the reason and statutory grounds for the suspen-
sion; (3) the date notice is being served and a statement that the effective
date of the suspension shall be the 30th calendar day after the date of
service; (4) the right of the person to request an administrative hearing;
and (5) the procedure the person must follow to request an administrative
hearing. The law enforcement officer’s certification and notice of suspen-
sion shall also inform the person that all correspondence will be mailed
to the person at the address contained in the law enforcement officer’s
certification and notice of suspension unless the person notifies the di-
vision in writing of a different address or change of address. The address
provided will be considered a change of address for purposes of K.S.A.
8-248, and amendments thereto, if the address furnished is different from
that on file with the division.

(e) If a person refuses a test or if a person is still in custody when it
is determined that the person has failed a test, the officer shall take any
license in the possession of the person and, if the license is not expired,
suspended, revoked or canceled, shall issue a temporary license effective
until the 30th calendar day after the date of service set out in the law
enforcement officer’s certification and notice of suspension. If the test
failure is established by a subsequent analysis of a breath or blood sample,
the temporary license shall be served together with the copy of the law
enforcement officer’s certification and notice of suspension. A temporary
license issued pursuant to this subsection shall bear the same restrictions
and limitations as the license for which it was exchanged. Within five days
after the date of service of a copy of the law enforcement officer’s certi-
fication and notice of suspension the officer’s certification and notice of
suspension, along with any licenses taken, shall be forwarded to the di-
vision.

-1\
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() Upon receipt of the law enforcement officer's certification, the
division shall review the certification to determine that it meets the
requirements of subsection (a). Upon so determining, the division shall
proceed to suspend the person’s driving privileges in accordance with the
notice of suspension previously served. If the requirements of subsection
(a) are not met, the division shall dismiss the administrative proceeding
and return any license surrendered by the person.

(g) If the person mails a written request which is postmarked within
10 days after service of the notice, if by personal service, or 13 days after
service, if by mail, the division shall schedule a hearing in the county
where the alleged violation occurred, orina county adjacent thereto. The
licensee may request that subpoenas be issued in accordance with the
notice provided pursuant to subsection (d). Any request made by the
licensee to subpoena witnesses must be made in writing at the time the
hearing is requested and must include the name and current address of
such witnesses and, except for the law enforcement officer or officers
certifving refusal or failure, a statement of how the testimony of such
witness is relevant. Upon receiving a timely request for a hearing, the
division shall mail to the person natice of the time, date and place of
hearing in accordance with subsection (1) and extend the person’s tem-
porary driving privileges until the date set for the hearing by the division.

(hy (1} If the officer certifies that the person refused the test, the
scope of the hearing shall be limited to whether: (A) A law enforcement
officer had reasonable grounds to believe the person was operating or
attempting to operate a vehicle while under the influence of alcohol or
drugs. or both, or to believe that the person had been driving a com-
mercial motor vehicle, as defined in K.S.A. 8-2,128, and amendments
thereto, while having alcohol or other drugs in such person’s system; (B)
the person was in custody or arrested for an alcohol or drug related of-
fense or was involved in a vehicle accident or collision resulting in prop-
erty damage, personal injury or death; (C) a law enforcement officer had
presented the person with the oral and written notice required by K.S.A.
8-1001, and amendments thereto; and (D) the person refused to submit
to and complete a test as requested by a law enforcement officer.

(2) If the officer certifies that the person failed the test, the scope of
the hearing shall be limited to whether: (A) A law enforcement officer
had reasonable grounds to believe the person was operating a vehicle
while under the influence of alcohol or drugs, or both, or to believe that
the person had been driving a commercial motor vehicle, as defined in
K S A. 8-2,128, and amendments thereto, while having alcohol or other
drugs in such person’s svstem; (B) the person was in custody or arrested
for an alcohol or drug related offense or was involved in a vehicle accident
or collision resulting in property damage, personal injury or death; (C) a
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law enforcement officer had presented the person with the oral and writ-
ten notice required by K.S.A. 8-1001, and amendments thereto; (D) the
testing equipment used was reliable; (E) the person who operated the
testing equipment was qualified; (F) the testing procedures used were
reliable; (G) the test result determined that the person had an alcohol
concentration of .02 or greater, if such person is less than 21 years of age,
in such person’s blood or breath or .0% or greater, if such person is 21 or
more years of age. in such person’s blood or breath; and (H) the person
was operating a vehicle.

(i) Ata hean’ng pursuant to this section, or upon court review of an
order entered at such a hearing, an affidavit of the custodian of records
at the Kansas department of health and environment stating that the
breath testing device was certified and the operator of such device was
certified on the date of the test shall be admissible into evidence in the
same manner and with the same force and effect as if the certifying officer
or employee of the Kansas department of health and environment had
testified in person. Such affidavit shall be admitted to prove such relia-
bility without further foundation requirement. A certified operator of a
breath testing device shall be competent to testify regarding the proper
procedures to be used in conducting the test.

(j) At a hearing pursuant to this section, or upon court review of an
order entered at such hearing, in which the report of blood test results
have been prepared by the Kansas bureau of investigation or other fo-
rensic laboratory of a state or local law enforcement agency are to be
introduced as evidence, the report, or a copy of the report, of the findings
of the forensic examiner shall be admissible into evidence in the same
manner and with the same force and effect as if the forensic examiner
who performed such examination, analvsis, comparison or identification
and prepared the report thereon had testified in person.

(k) 1f no timely request for hearing is made, the suspension period
imposed pursuant to this section shall begin upon the expiration of the
temporary license granted under subsection (e). If a timely request for
hearing is made, the hearing shall be held within 30 days of the date the
request for hearing is received by the division, except that failure to hold
such hearing within 30 days shall not be cause for dismissal absent a
showing of prejudice. At the hearing, the director or the representative
of the director, shall either affirm the order of suspension or suspension
and restriction or dismiss the administrative action. If the division is un-
able to hold a hearing within 30 days of the date upon which the request
for hearing is received, the division shall extend the person’s temporary
driving privileges until the date set for the hearing by the division. No
extension of temporary driving privileges shall be issued for continuances
requested by or on behalf of the licensee. If the person whose privileges

\L-\3



et
— L X~ U A WM

Pt Dot ot ottt s et
[Nolite EN Be) BRSO, B N0V BN (o]

20)
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
4]
42
43

it 2048
14

are suspended is a nonresident licensee, the license of the person shall
be forwarded to the appropriate licensing authority in the person's state
of residence if the result at the hearing is adverse to such person or if no
timely request for a hearing is received.

() All notices affirming or canceling a suspension under this section,
all notices of a hearing held under this section and all issuances of tem-
porary driving privileges pursnant to subsection (k) shall be sent by first-
class mail and a U.S. post office certificate of mailing shall be obtained
therefor. All notices so mailed shall be deemed received three days after
mailing.

(m) The division shall prepare and distribute forms for use by law
enforcement officers in giving the notice required by this section.

tn)  This section and the applicable provisions contained in subsec-
tions () and (e) of K.S.A. 5-255 and amendments thereto constitute the
administrative procedures to be used for all administrative hearings held
under this act. To the extent that this section and any other provision of
law conflicts, this section prevails.

(0) The provisions of K $.A. 60-206 and amendments thereto regard-
ing the computation of time shall not be applicable in determining the
effective date of suspension set out in subsection (d) or the time for
requesting an administrative hearing set out in subsection (g). “Calendar
dav” when used in this section shall mean that every day shall be included
in computations of time whether a week day, Saturday, Sunday or holiday.

Sec. 6 K.S.A 1995 Supp 8-1005 is hereby amended to read as fol-
lows: 8-1005. Except as provided by K.S.A. 8-1012 and amendments
thereto, in any criminal prosecution for violation of the laws of this state
relating to operating or attempting to operate a vehicle while under the
influence of alcohol or drugs, or both, or the commission of vehicular
homicide or manslaughter while under the influence of alcohol or drugs,
or both, or in any prosecution for a violation of a city ordinance relating
to the operation or attempted operation of a vehicle while under the
influence of alcohol or drigs, or both, evidence of the concentration of
alcohol or drugs in the defendant’s blood, urine, breath or other bodily
substance may be admitted and shall give rise to the following:

(a) If the alcohol concentration is less than .02, if the defendant is less
than 21 years of age, or .08, if the defendant is 21 or more years of age,
that fact may be considered with other competent evidence to determine
if the defendant was under the influence of alcohol, or both alcohol and
drugs.

(b} If the alcohol concentration is .02 or greater, if the defendant is
less than 21 years of age. or 08 or mere greater, if the defendant is 21 or
more years of age, it shall be prima facie evidence that the defendant was
under the influence of alcohol to a degree that renders the person inca-

o~ 14
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pable of driving safely.

(c) If there was present in the defendant’s bodily substance any nar-
cotic, hypnotic, somnifacient, stimulating or other drug which has the
capacity to render the defendant incapable of safely driving a vehicle, that
fact may be considered to determine if the defendant was under the
influence of drugs, or both alcohol and drugs, to a degree that renders
the defendant incapable of driving safely.

Sec. 7. K.S.A. 1995 Supp. 8-1013 is hereby amended to read as fol-
lows: 8-1013. As used in K.S.A. 8-1001 through 8-1010, 8-1011, 8-1012,
8-1014, 8-1015, 8-1016, §-1017 and 8-1018, and amendments thereto,
and this section:

(a) “Alcohol concentration” means the number of grams of alcohol
per 100 milliliters of blood or per 210 liters of breath.

(h) (1) “Alcohol or drug-related conviction” means any of the follow-
ing: (A) Conviction of vehicular battery or aggravated vehicular homicide,
if the crime is committed while committing a violation of K.S.A. 8-1567
and amendments thereto or the ordinance of a city or resolution of a
county in this state which prohibits any acts prohibited by that statute, or
conviction of a violation of K.S.A. 8-1567 and amendments thereto: (B)
conviction of a violation of a law of another state which would constitute
a crime described in subsection (b)(1)(A) if committed in this state; (C)
conviction of a violation of an ordinance of a city in this state or a reso-
lution of a county in this state which would constitute a crime described
in subsection (hX(1}XA), whether or not such conviction is in a court of
record; or (D) conviction of an act which was committed on a military
reservation and which would constitute a violation of K.S.A. 8-1567, and
amendments thereto, or would constitute a crime described in subsection
(b D(A) if committed off a military reservation in this state.

(2)  For the purpose of determining whether an occurrence is a first,
second or subsequent occurrence: (A) “Alcohol or drug-related convic-
tion” also includes entering into a diversion agreement in lieu of further
criminal proceedings on a complaint alleging commission of a crime de-
seribed in subsection (b)(1) which agreement was entered into during the
immediately preceding five years, including prior to the effective date of

this act: and (B) it is irrelevant whether an offense occurred before or
after conviction or diversion for a previous offense.

(c) "Division” means the division of vehicles of the department of
revenue.

(d) “Ignition interlock device” means a device which uses a breath
analysis mechanism to prevent a person from operating a motor vehicle
if such person has consumed an alcoholic beverage.

(e) “Occurrence” means a test refusal, test failure or alcohol or drug-
related conviction, or anv combination thereof arising from one arrest,
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occurring in the immediately preceding five years, including prior to the
effective day of this act.

(f) “Other competent evidence” includes: (1) Alcohol concentration
tests obtained from samples taken two hours or more after the operation
or attempted operation of a vehicle; and (2) readings obtained from a
partial alcohol concentration test on a breath testing machine.

(g) “Samples” includes breath supplied directly for testing, which
breath is not preserved.

(h) “Test failure” or “fails a test” refers to a person’s having results
of a test administered pursuant to this act, other than a preliminary
screening test, which show an alcohol concentration of .02 or greater, if
such person is less than 21 years of age. in such person’s blood or breath,
or .08 or greater, if such person is 21 or more years of age. in the person’s
blood or breath, and includes failure of any such test on a military res-
ervation,

(i} “Test refusal” or “refuses a test” refers to a person’s failure to
submit to or complete any test, other than a preliminary screening test,
in accordance with this act, and includes refusal of any such test on a
military reservation.

(j)) “Law enforcement officer” has the meaning provided by K.S.A.
21-3110, and amendments thereto, and includes any person authorized
by law to make an arrest on a military reservation for an act which would
constitute a violation of K.S.A. 8-1567, and amendments thereto, if com-
mitted off a military reservation in this state.

Sec. 8. K.S.A. 1995 Supp. 8-1567 is hereby amended to read as fol-
lows: 8-1567. (a) No person shall operate or attempt to operate any vehicle
within this state while:

(1) The alcohol concentration in the person’s blood or breath as
shown by any competent evidence, including other competent evidence,
as defined in paragraph (1) of subsection (f) of K.S.A. 8-1013, and amend-
ments thereto, is .02 or more, if such person is less than 21 years of age.
or .08 or mere greater, if such person is 21 or more years of age;

(2) the alcohol concentration in the person’s blood or breath, as meas-
ured within two hours of the time of operating or attempting to operate
a vehicle, is .02 or more, if such person is less than 21 years of age, or .08
or mere greater, if such person is 21 or more years of age;

(3) under the influence of alcohol to a degree that renders the person
incapable of safely driving a vehicle;

(4) under the influence of any drug or combination of drugs to a
degree that renders the person incapable of safely driving a vehicle; or

(5) under the influence of a combination of alcohol and any drug or
drugs to a degree that renders the person incapable of safely driving a
vehicle.
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(b) No person shall operate or attempt to operate any vehicle within
this state if the person is a habitual user of any narcotic, hypnotic, som-
nifacient or stimulating drug.

(c) If a person is charged with a violation of this section involving
drugs, the fact that the person is or has been entitled to use the drug
under the laws of this state shall not constitute a defense against the
charge.

{(d)  Upon a first conviction of a violation of this section, a person shall
be guilty of a class B, nonperson misdemeanor and sentenced to not less
than 48 consecutive hours nor more than six months’ imprisonment, or
in the court’s discretion 100 hours of public service, and fined not less
than $200 nor more than $500. The person convicted must serve at least
48 consecutive hours’ imprisonment or 100 hours of public service either
before or as a condition of anv grant of probation or suspension, reduction
of sentence or parole. In addition, the court shall enter an order which
requires that the person enroll in and successfully complete an alcohol
and drug safety action education program or treatment program as pro-
vided in K.S.A. 8-1008, and amendments thereto, or both the education
and treatment programs.

(¢)  On a second conviction of a violation of this section, a person shall
be guilty of a class A, nonperson misdemeanor and sentenced to not less
than 90 days nor more than one year's imprisonment and fined not less
than $500 nor more than $1,000. The five days” imprisonment mandated
by this subsection may be served in a work release program only after
such person has served 48 consecutive hours’ imprisonment, provided
such work release program requires such person to return to confinement
at the end of each day in the work release program. Except as provided
in subsection (g), the person convicted must serve at least five consecutive
days” imprisonment before the person is granted probation, suspension
or reduction of sentence or parole or is otherwise released. As a condition
of any grant of probation, suspension of sentence or parole or of any other
release, the person shall be required to enter into and complete a treat-
ment program for alcohol and drug abuse as provided in K.S.A. 8-1008,
and amendments thereto.

(D On the third or a subsequent conviction of a violation of this sec-
tion, a person shall be guilty of a nonperson felony and sentenced to not
less than 90 days nor more than one year’s imprisonment and fined not
less than $1,000 nor more than $2,500. Except as provided in subsection
(). the person convicted shall not be eligible for release on probation,
suspension or reduction of sentence or parole until the person has served
at least Y0 days’ imprisonment. The court may also require as a condition
of parole that such person enter into and complete a treatment program
for alcohol and drug abuse as provided by K.S.A. 8-1008, and amend-
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ments thereto. The 90 days’ imprisonment mandated by this subsection
may be served in a work release program only after such person has served
48 consecutive hours’ imprisonment, provided such work release program
requires such person to return to confinement at the end of each day in
the work release program.

(g} Onasecond or subsequent conviction of a violation of this section,
the court may place the person convicted under a house arrest program,
pursuant to K.S.A. 21-4603b, and amendments thereto, to serve the re-
mainder of the minimum sentence only after such person has served 48
consecutive hours’ imprisonment.

(h) The court may establish the terms and time for payment of any
fines, fees, assessments and costs imposed pursuant to this section. Any
assessment and costs shall be required to be paid not later than 90 days
after imposed, and any remainder of the fine shall be paid prior to the
final release of the defendant by the court.

(i) In licu of payment of a fine imposed pursuant to this section, the
court may order that the person perform community service specified by
the court. The person shall receive a credit on the fine imposed in an
amount equal to 85 for each full hour spent by the person in the specified
community service. The community service ordered by the court shall be
required to be performed not later than one year after the fine is imposed
or by an carlier date specified by the court. If by the required date the
person performs an insufficient amount of community senvice to reduce
to zero the portion of the fine required to be paid by the person, the
remaining balance of the fine shall become due on that date.

(i) The court shall report every conviction of a violation of this section
and every diversion agreement entered into in lieu of further criminal
proceedings or a complaint alleging a violation of this section to the di-
vision. Prior to sentencing under the provisions of this section, the court
shall request and shall receive from the division a record of all prior
convictions obtained against such person for any violations of any of the
motor vehicle laws of this state.

(k) For the purpose of determining whether a conviction is a first,
second, third or subsequent conviction in sentencing under this section:

(1) “Conviction” includes being convicted of a violation of this section
or entering into a diversion agreement in lieu of further criminal pro-
ceedings on a complaint alleging a violation of this section;

(2) “conviction” includes being convicted of a violation of a law of
another state or an ordinance of any city, or resolution of any county,
which prohibits the acts that this section prohibits or entering into a di-
version agreement in lieu of further criminal proceedings in a case alleg-
ing a violation of such law, ordinance or resolution;

(3) onlv convictions accurring in the immediatelv preceding five

(>
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years, including prior to the effective date of this act, shall be taken into
account, but the court may consider other prior convictions in determin-
ing the sentence to be imposed within the limits provided for a first,
second, third or subsequent offender, whichever is applicable; and

(4) it is irrelevant whether an offense occurred before or after con-
viction for a previous offense.

(1)’ Upon conviction of a person of a violation of this section or a
violation of a city ordinance or county resolution prohibiting the acts
prohibited by this section, the division, upon receiving a report of con-
viction, shall suspend, restrict or suspend and restrict the person’s driving
privileges as provided by K.S.A. 8-1014, and amendments thereto.

tm) Nothing contained in this section shall be construed as prevent-
ing any city from enacting ordinances, or anv county from adopting res-
olutions, declaring acts prohibited or made unlawful by this act as unlaw-
ful or prohibited in such city or county and prescribing penalties for
violation thereof, but the minimum penalty prescribed by any such or-
dinance or resolution shall not be less than the minimum penalty pre-
scribed by this act for the same violation, and the maximum penalty in
any such ordinance or resolution shall not exceed the maximum penalty
preseribed for the same violation. In addition, any such ordinance or
resolution shall anthorize the court to order that the convicted person
pav restitution to any victim who suffered loss due to the violation for
which the person was convicted.

(n) No plea bargaining agreement shall be entered into nor shall any

judge approve a plea bargaining agreement entered into for the purpose

of permitting a person charged with a violation of this section, or a vio-
lation of anv ordinance of a city or resolution of any county in this state
which prohibits the acts prohibited by this section, to avoid the mandatory
penalties established by this section or by the ordinance. For the purpose
of this subsection, entering into a diversion agreement pursuant to K.S.A.
12-4413 et seq. or 22-2906 et seq., and amendments thereto, shall not
constitute plea bargaining.

() The alternatives set out in subsections (a)(1) (2) and (3) may be
pleaded in the alternative, and the state, city or county, but shall not be
required to, may elect one or two of the three prior to submission of the
case to the fact finder.

(p)  Upon a fourth or subsequent conviction, the judge of any court
in which any person is convicted of violating this section, may revoke the
person’s license plate or temporary registration certificate of the motor
vehicle driven during the violation of this section for a period of one year.
Upon revoking any license plate or temporary registration certificate pur-
suant to this subsection, the court shall require that such license plate or
temparary registration certificate be surrendered to the court.
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(q) For the purpose of this section:

(1) “Alcohol concentration” means the number of grams of alcohol
per 100 milliliters of blood or per 210 liters of breath.

(2) “Imprisonment” shall include any restrained environment in
which the court and law enforcement agency intend to retain custody and
control of a defendant and such environment has been approved by the
board of county commissioners or the governing body of a city.

Sec. 9. K.S.A. 1995 Supp. 12-4305 is hereby amended to read as
follows: 12-4305. (a) The municipal judge shall establish a schedule of
fines which shall be imposed for municipal ordinance violations that are
classified as ordinance traffic infractions. Also, the municipal judge may
establish a schedule of fines which shall be imposed for the violation of
certain other ordinances. Any fine so established shall be within the min-
imum and maximum allowable fines established by ordinance for such
offenses by the governing body. The following traffic violations are spe-
cifically excluded from any schedule of fines:

(1) Reckless driving;

(2) driving while under the influence of alcohol or drugs, or both, or
driving with a blood or breath alcohol concentration of .02 or greater. if
the person is less than 21 years of age or 08 or mere greater. if the person
is 21 or more years of age;

(3) driving without a valid license issued or on a canceled, suspended
or resoked license;

(4) flecing or attempting to elude a police officer; or

(5) offense comparable to those prescribed by K.S.A. 8-1602, 8-1603
and 8-1604 and amendments thereto.

(b} A person charged with the violation of an ordinance contained in
a schedule of fines established under subsection (a) shall, except as pro-
vided in subsection (c), appear at the place and time specified in the
notice to appear. If the person enters an appearance, waives right to trial,
pleads guilty or no contest, the fine shall be no greater than that specified
in the schedule.

(¢) Prior to the time specified in the notice to appear, a person
charged with the violation of an ordinance contained in a schedule of
fines established under subsection (a) may enter an appearance, waive
right to trial, plead guilty or no contest and pay the fine for the violation
as specified in the schedule. At the election of the person charged, such
appearance, waiver, plea and payment may be made by mail or in person
and payment mav be by personal check. The complaint shall not have
been complied with if a check is not honored for any reason, or the fine
is not paid in full prior to the time specified in the notice to appear. When
a person charged with an ordinance traffic infraction or other ordinance
violation on a schedule of fines makes payment without executing a writ-

(r) Any conviction pursuant to K.S.A. 8-1 567
and amendments thereto, if such person was under’
21 years of age and the alcohol concentration in the
person’s blood or breath was .02 or greater, shall
not be reported to the national driver register.
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ten waiver of right to trial and plea of guilty or no contest, the payment
shall be deemed such an appearance, waiver of right to trial and plea of
no contest.

The municipal judge may authorize the clerk of the municipal court or
some other person to accept by mail or in person such voluntary appear-
ance, plea of guilty or no contest and payment of the fine imposed by the
schedule.

The schedule of fines and persons authorized to accept such pleas shall

be conspicuously displayed in the office where such voluntary appearance, w
7

plea of guilty and payment of fine occurs.
Sec. 10. K.S.A. 8-2,142, 8-2,144 and 8-2,145 and K.S.A. 1995 Supp.
8-1001, 8-1002, 8-1005, 8-1013, 8-1567 and 12-4305 are hereby repealed.
Sec. 11. This act shall take effect and be in force from and after its
publication in the statute book.

(d) Any violation of 3 municipal ordinance,
hich prohibits driving under the influence of
alcohol or drugs, if such person was under 21
years of age and the alcohol concentration in the
person’s blood or breath was .02 or greater, shall
not be reported to the national driver register.
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Chairman O’Neal and Members of the Committee:

I am Kyle Smith, Assistant Attorney General and Special Agent of the Kansas Bureau
of Investigation, and appear today in support of HB 3026, but with a friendly amendment. The
amendments are to Section 2 yvhich statutorily sets out and clarifies the authority of law
enforcement officers to seize weapons at the scene of a crime for officer protection and as
evidence.

The first proposal would be to strike the "the" at the end of line 29 and replace it with
the word "any". This is necessitated by a recent Kansas Supreme Court case, State of Kansas
v. Daniel W. Anderson, issued January 26, 1996.. This language was held to make Kansas law
more restrictive than the United States Constitution as interpréted by the U.S. Supreme Court
in New York v. Belton. In particular, this statute was construed by Justice McFarland as
requiring evidence of other crimes found during searches incident to a lawful arrest to be
suppressed. This is not constitutionally required and other than this recent decision, Kansas
courts have consistently held Kansas constitutional search and seizure law to be co-extensive with
federal search and seizure law. It seems impractical and unnecessary for a law enforcement

officer searching under the seat for the drugs the suspect is supposed to have in his possession,

1620 Tyiter TopEKA, KaNSAS 66612 o
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to disregard an illegal sawed-off shotgun that the officer finds instead.

The other amendments are primarily technical to avoid a concern that the current
language might be interpreted as authorizing an officer to seize the weapons to protect himself
or others only in domestic violence cases. The common Jaw and common sense dictate that it
might be necessary to secure weapons in any number of criminal investigations.

We believe the proposed amended language resolves that potential problem. I would be

happy to stand for questions.
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AN ACT concerning criminal procedure; relating to lawful arrests and
searches; concerning policies adopted by prosecutors to handle do-
mestic violence situations; amending K.S.A. 22-2501 and repealing the
existing section.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. On and after January 1, 1997, all prosecuting attor-
neys, as defined in K.5.A. 22-2202, and amendments thereto, if such
prosecuting attorney prosecute crimes relating to domestic violence, shall
adopt and put into effect written policies regarding the prosecution of
crimes related to domestic violence. Such written policies shall include,
but not be limited to, the effective prosecution of such crimes and the
protection and safety of victims and such victim’s children from domestic
violence.

Sec. 2. K.S.A. 22-2501 is hereby amended to read as follows: 22-
9501. (a) When a lawful arrest is effected a law enforcement officer may
reasonably search the person arrested and the area within such person’s
immediate presence for the purpose of

(a) (1) Protecting the officer#rom attackx <

") (2) preventing the person from escaping; ex

.or others

and may temporarily seize any weapon so discovered;

te) (3) discovering the fruits, instrumentalities, or evidence of *K& €—— any

crime,

(b) When alawful arrest is effected pursuant to the domestic violence
call policy, established pursuant to K S.A. 22-2307, and amendments
thereto, a law enforcement officerx

X ‘Shall seize all weapons that are alleged to have been involved in
or threatened to be used in the commission of a crime;sid ¢

. AY

(R X XXX IEXE XX XOeHHOTK XXX XX YN MR XK XXX B KX X
WK KK KA HXAEHAHN XK XX AKX XAOXOTK UK K UOCRIXIX XK RN XRK
XX MK AKX HOEX O HHOTH XXX

Sec. 3. K.S.A. 22-2501 is hereby repealed.

Sec. 4. This act shall take effect and be in force from and after its
publication in the statute book.
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fhe Crisis Center, Inc.
P.O. Box 1526, 513 Leavenworth
Manhattan, KS 66505
Administration (913) 539-7935

FAX: (913) 539-8467

Hotline: 1-800-727-2785 @ Manhattan (913) 539-2785 @ Junction City (913) 762-8835

TESTIMONY RE: HB-3026: PROPONENT

TESTIMONY OF: Sandra C. Barnett, Executive Director
The Crisis Center, Inc., Manhattan, KS
(913)539-7935

House Judiciary Committee;

The Crisis Center, Inc. is a seventeen-year-old comprehensive domestic violence and
sexual assault program serving victims from five counties and Fort Riley. From our two
emergency shelters and a counseling/outreach office the Crisis Center served over 700
people in residential programs and responded to more than 2,000 crisis call during 1995.
We provide 24-hour per day services including; hotline, emergency safety, counselling,
court advocacy, referrals, support groups, and numerous other services. In 1993 (last full
year of statistics), the twenty-eight domestic violence programs in Kansas received over
42,000 crisis calls and housed or provided intensive services to 26,629 women and
children, and 199 men. Ofthese, 840 incidents involved a weapon. When weapons are
involved, the danger and lethality of domestic violence increases substantially. Victims
need protection quickly which is sustained for a period of time. Protection can best be
sustained by a criminal justice system that is prepared to act swiftly and definitively.

HB-3026 offers two important components to that protection by allowing an officer to
remove a weapon from a domestic violence scene and by requiring Prosecutors' offices to
have written policies outlining their procedure for dealing with domestic violence cases.

Therefore, today, I wish to express my support for HB-3026. Please consider the
following points which support my position.

By the time victims of domestic violence reach out to law enforcement or shelter
programs for assistance the violence has often escalated to dangerous or even lethal levels.
In 1993, 840 cases of domestic violence incidents reported to Kansas shelter programs
involved some sort of weapon. If the call to a shelter or law enforcement is the first step
for the victim leaving the abuser, the danger increases substantially. Women are killed
more often during the time of leaving and for the first few months after separation than at

Funded by: City of Manhattan, United Way of Riley and Geary C House Judiciary

2, Crime Victims Assistance Fund, Gifts, Memberships 2-22-96
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any other time. It makes intuitive sense that easy access to a weapon during this volatile
period increases the chances that it will be used impulsively. When a weapon is left laying
out in plain view of the responding law enforcement officers, particularly when children
are in the home, it may indicate a flagrant irresponsibility if not an implied or explicit
threat to the victim and officers. HB-3026 authorizes law enforcement officers to remove
the weapon which decreases the immediate danger to all parties.

Sustaining that additional protection afforded to the victim at such a volatile time can be
done through prosecutors' offices when written policies guide the action taken by those
offices.

We are not asking that those written policies include "no drop" clauses, we understand
that prosecutor discretion is an important tool for quick disposition of cases when
warranted. We are asking that prosecutor policies outline how they will handle cases so
that victim safety is a central consideration. For example, a policy statement may include;
(1) who will review case and within what time frame? (2) what will that review consist of
-- evidence, victim testimony etc.? (3) consideration of victim safety -- will the victim be
contacted, given referrals, linked with an advocate, at what point will the victim be
notified of case disposition and how etc.? (4) will "victimless" cases be tried? (5) under
what circumstances will diversions be considered?

Kansas has a precedent for considering domestic violence a special category of crime
because of its dangerous and lethal implications, as evidenced by the pro-arrest statutes in
domestic violence cases. HB-3026 is consistent with that policy initiative and simply
brings the prosecutors' office into the loop of community intervention strategies.

I urge this committee to report favorably HB-3026 as another small step in protecting

victims and holding abusers accountable for their crimes.

Respectfully Submitted,

cnsre C RS T

Sandra C. Barnett
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JULIENE A. MASKA
STATEWIDE VICTIMS' RIGHTS COORDINATOR
BEFORE HOUSE JUDICIARY SUB-COMMITTEE
RE: HOUSE BILL 3026
FEBRUARY 19, 1996

On behalf of Attorney General Carla J. Stovall, I urge your
support for House Bill 3026. This bill was asked for
introduction by Attorney General Stovall in conjunction with
her Committee on Violence Against Women and Children. This
bill contains two provisions from the National Council of
Juvenile and Family Court Judges on A Model State Code for
Family Violence.

New Section 1 of the bill requires prosecutors to establish
written policies relating to domestic violence. Written
policies can be a benefit to the prosecutor, law enforcement,
court staff, and most importantly to victims and their
families. On the Attorney General's committee are five
prosecutors who state they have written policies they follow
for crimes of domestic violence. The adoption of this model
code suggestion would put into law a general practice for most
prosecutors. It would also let communities know that domestic
violence is a serious problem that will be addressed by the
criminal justice system.

New Section 2 would recognize the peril of weapons in domestic
violence incidents. Seizure of weapons is both evidence
collection and crime prevention for the law enforcement
officer and the victim, as well as others. According to a
July 1994 Bureau of Justice Statistics special report on
murder in families, firearms were used in the killing of 42
percent of all family murder victims in the United States.
Kansas domestic violence incidents that resulted in death
reveal that the following statistics: 1992, 30, 19%3, 41,
1994, 34 and during the first six months of 1995 11 were
reported. It is important that law enforcement officers have

House Judiciary
2-22-96
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the ability to take weapons. Research shows that batterers
who possess weapons, use them or threatened to use them when
they assualt, and continue to have access to the weapon
increase the potential for lethal assault. A study done by
Coker in 1992 found that approximately seven of 10 domestic
violence related homicide offenders had been arrested
previously and half had been convicted for violent crimes.
Because the recidivism rate is greater for batterers and the
risk can be lethal as the escalation of violence increaes, it
becomes important to give law enforcement a prevention tool by
seizing the weapon.

The Kansas Bureau of Investigation has a proposed a balloon to
the bill which Attorney General Stovall supports. Thank you
for your consideration.

1q-2
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Louis W. McHardy, Executive Director
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