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MINUTES OF THE SENATE COMMITTEE ON ASSESSMENT AND TAXATION.
The meeting was called to order by Chairperson Audrey Langworthy at 11:00 a.m. on February 22, 1996 in

Room 519--S of the Capitol.

Members present: Senator Langworthy, Senator Corbin, Senator Martin,
Senator Bond, Senator Clark, Senator Feleciano, Jr.,
Senator Hardenburger, Senator Lee, Senator Ranson,
Senator Sallee and Senator Wisdom.

Committee staff present: Tom Severn, Legislative Research Department
Chris Courtwright, Legislative Research Department
Don Hayward, Revisor of Statutes
Elizabeth Carlson, Secretary to the Committee

Conferees appearing before the committee: John LaFaver, Secretary, Department of Revenue
Larry Clark, Kansas County Appraisers Association
Mark Beck, Director, Property Valuation Division

Others attending: See attached list

SB 448--TAXATION OF FINANCIAL INSTITUTIONS

Senator Langworthy listed the bills which will be discussed today. She then called upon Senator Bond, who
chaired the subcommittee, to explain the amendments to SB 448. (Attachment 1)

Senator Bond said the philosophy of the subcommittee, which was unanimous, was that they were concerned
about the issue of fairness, the issue of double taxation when there is a consolidation or merger, and an issue
of escaping tax liability when there is a consolidation or merger. The Secretary of the Department of Revenue
and the Kansas Banking Association were heavily involved in the debate and the Kansas Bankers Association
did not agree with the language which appears on the last page of the balloon. This is a new section 6 and this
language was drafted by the Revisor. Senator Bond suggested the committee read through this portion
of the bill. Senator Bond also called attention to page 2, lines 21 through 29, which has changed the definition
of business income. This was language suggested by the Department of Revenue.

Staff walked through the balloon for the committee explaining the amendments which have been made to SB
448.

Senator Langworthy asked Secretary LaFaver to explain (e) of the balloon. He said this is to clarify that those
branches in Kansas will be taxed, they don’t escape even if the home financial institution is in another state,
nor will Kansas tax an operation in another state.

In the change on the definition of “business income™, page 2, lines 21 through line 28 were struck, and
inserted after the word “that” was inserted the words “all income to the extent that it” and continuing on the
rest of the paragraph. Secretary LaFaver explained the reason for the insertion of this language is due to the
change in the banking laws with branch banks being located in another state. Business income may be treated
as apportionable.

Senator Ranson had several questions concerning business income being apportionable. She asked if this is
the same language as was used in the Chief case. Secretary LaFaver said this language tends to avoid that
unpleasantness. He said he did not think the Kansas Banking Association had any objection to this language.
Senator Ranson then asked if this section was necessary. Secretary LaFaver said he thought there needed to
be something which states what is meant by “Business income.”

Senator Ranson then asked if this definition had any intent or does it in any way apply to the apportionment
of the income of the corporations which were dealt with in the Chief case. Secretary LaFaver said this
language has no bearing on the Chief issue. Senator Ranson then asked if he and his legal staff could assure
the committee that they will not be trying to apply this definition in any way to the normal business
corporations whether they are domiciled in Kansas or out of the state.

Unless: specifically noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported herein have not been submitted to the individuals 1
appearing before the committee for editing or corrections.
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Senator Bond asked the Revisor to respond to this question. Mr. Hayward said the two laws are mutually
exclusive. Senator Ranson then asked staff if they thought this language was necessary and would it change
the intent of the biil if this definition of business income was omitted. Staff said “no”. Mr. Hayward added
that his understanding of federal law is that banks cannot receive any income that is not business income and
there is still the question of apportionment which he thought the Department was trying to answer by this
language.

Senator Ranson asked that the minutes reflect the answer of Secretary LaFaver and the revisor that the
definition of business income in SB 448 would be applicable only for purposes of the financial institution
privilege tax and would not affect the determination of business income for purposes of the corporate income
tax.

Discussion was began on new Section 6 of the amendment to SB 448. There were questions regarding
merger of banks and financial institutions. Mr. Hayward, Revisor, said if a bank ceased to do business it
would not ask for the privilege to do business the next year. It would be the merged bank who would ask for
the privilege to do banking in Kansas. Senator Bond gave an example: if Bank B is a $100 million bank and
in 1995 it grew to $150 million, in 1996 the bank which grew would be taxed in relation to their income for
the privilege of doing banking in Kansas. If bank B, in 1995, purchased bank A , a $50 million bank, and by
the reason of that purchase became a $150 million bank, in 1996, the bank would be taxed based on the $150
million worth of business income. Senator Bond said this is what this new language states. The
subcommiittee believes that to do less would permit part of that business income to escape taxation. The same
privilege tax treatment is given to merged or consolidated banks in the event of a loss.

Senator Bond said the subcommittee on SB 448 tried to be fair and not have a tax increase, but they also
did not want any bank to escape the tax. The activity with the mergers and consolidation of banks has
increased rapidly over the past three years.

There were questions on what the Department of Revenue has been doing in the past. Secretary LaFaver said
the Department was looking at each case on an individual basis. Senator Lee said this puts a definite policy in
place and states how the mergers and consolidations will be handled. If the law is spelled out, the banks will
know what is expected.

Senator Martin made a motion to accept the amendments to SB 448. The motion was seconded by Senator
Bond. The motion passed.

Senator Bond made a motion to pass SB 448 favorably as amended. The motion was seconded by Senator
Martin. The motion passed.

SB 430--QUALIFICATIONS OF COUNTY APPRAISERS

Senator Langworthy said there has been a great deal of discussion how necessary it is to have qualified
appraisers in the field. The appraisers are saying it is very difficult under current law for them to be qualified
and a request has been made from some changes.

Senator Langworthy called upon. Larry Clark, representing the Kansas County Appraisers Association.

Mr. Clark said quite simply they support the Real Estate Appraisal Board in their efforts to insure that Kansas
has good, competent, qualified single appraisers in Kansas. However, the County Appraisers are mass
appraisers and requmno mass appraisers to have property licenses is going in the wrong direction. This is
especially true when the County Appraisers have the ability to encourage, not only current appraisers, but aiso
their staff to achieve better quality and improve their performance in mass appraisal with these designations.

Senator Langworthy asked Mr. Clark to explain how this bill was different from the bill which was proposed
during the 1995 Legislative Session. Mr. Clark said toward the end of the Session, the Real Estate Appraisal
Board changed the requirements for securing a license. Prior to that time, the Board accepted as credit, mass
appraisal experience. The requirements were changed so that only 500 hours of the 2,000 hours required
could be in mass appraisal for the general license. In response to that, the Kansas County Appraisers
Association asked that the time to get the license be extended to the next reappointment cycle. Mr. Clark said
the appraisers are appointed on a four year cycle. After discussion with the Executive Director of the Board, it
became apparent that certain courses, which are needed by mass appraisers, will not be accepted for
experience credit. Mr. Clark said they reviewed their needs and SB 430 was proposed for county
appraisers to do mass appraisals. The license does not guarantee that. He said, in the smaller counties where
the budget is limited, the appraisers need to be encouraged to take appraisal courses in mass appraisal.
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Senator Martin said he had asked Mr. Haynes, Executive Director of the Real Estate Board to attend this
meeting , but he could not make it today. At a previous meeting with Chairman Langworthy, Mr. Clark, Mr.
Haynes, Senator Martin and Mr. Beck, Mr. Haynes outlined ways in which county appraisers could fill the
requirements.

Mr. Clark said Mr. Haynes did outline that appraisers could fill out forms that they do not do now and do
appraisals that they do not do now.

Senator Martin then asked if the Board can look at mass appraisals. Mr. Clark said mass appraisals are in the
standards and the Board is required to uphold the standards. However, he said, that is the reason the County
Appraisers were so disappointed when they reduced the recognition of mass appraisals.

Senator Clark asked Mr. Clark if there were not three different ways to be licensed. Mr. Clark said there are
actually five ways. Senator Clark then asked if these five ways cover all the ways necessary to become a mass
appraiser. Mr. Clark replied “No”. The general license under the Real Estate Appraisal Board does not
provide the training to become a mass appraiser, it is directed at single appraisers. Mr. Clark said, as of now,
the Board has said they will not accept a certain mass appraisal course which is the core of what mass
appraisers do. He also said that his staff has taken hours and hours to fill out papers to be sent to the Board
and then they are rejected. It is not as simple as what is done every day by appraisers in filling out forms.
Not all of what is done by mass appraisers is recognized by the Appraisal Board.

Senator Martin said Mr. Haynes has not been directed by his Board to speak for or against this legislation.

Senator Langworthy called upon Mark Beck, Director, Property Valuation Division if he had any remarks he
would like to make.

Mr. Beck said he had a comment concerning the meeting which Senator Martin mentioned. A comment was
made by Mr. Haynes that with a lot of extra work nights and weekends, these county appraisers could
accomplish what they needed to do. Mr. Beck said he was particularly concerned about the smaller counties.
These appraisers are working full time and then are expected to do this extra work to achieve their designation.

Senator Martin made a conceptual motion to the Revisor to basically amend SB 430 to go back to SB 66 last
year which was to just make an extension of the deadline and they would still fall under the Real Estate
Appraisal Board but would be given a longer time to get their license. The amendment would gsive them 5
years from this day. Senator Ranson seconded the motion.

Senator Bond said he thought there was a problem in the rural counties. The Kansas County Appraisers have
come to the Legislature in SB 430 with an alternative way to get their members trained by a very simple
process. He said he thought it was wrong to just extend the time Iimit.

Senator Martin said if a complaint was to be registered, it now goes to the Real Estate Appraisal Board. If this
bill is passed, the complaint would go to the Director of the Property Valuation Division, and it might be
difficult for him. The second point he made was that the County Appraisers would be treated differently than
other appraisers working for banks, etc.

Senator Lee said she has 10 rural. counties in her district and she would oppose this amendment.

The vote was taken on the amendment of Senator Martin’s. The Chairman was undecided upon the vote by
voice and asked for a show of hands. The motion to amend failed in a 5to 5 vote.

Senator Bond made a motion to amend the bill on page 1, lines 32-33, to make it effective when published in
the statute book. The motion was seconded by Senator .ee. The motion passed.

Senator Bond made a motion to pass SB 430 favorably as amended. The motion was seconded by Senator
Lee. The motion passed.

The meeting was adjourned at 12:10 p.m.

The next meeting was not scheduled at this time. The committee will meet during the week of March 4th.
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Sesuion of 1996

SENATE BILL No. 448

By Committee on Assessment and Taxation

1-11

AN ACT concerning taxation; relating to the apportionment and alloca-
- tion of income of financial institutions; amending K.S.A. 79-1107 and
repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. (a) Except as otherwise specifically provided, a fi-
nancial institution whose business activity is taxable both within and with-
out this state shall allocate and apportion its net income as provided in
this act. All items of nonbusiness income, income which is not includable
in the apportionable income tax base, shall be allocated pursuant to the
provisions of K.S.A. 79-3274 through 79-3276 and amendments thereto.
A financial institution organized under the laws of a foreign country, the
commonwealth of Puerto Rico, or a territory or possession of the United
States whose effectively connected income, as defined under the federal
internal revenue code, is taxable both within this state and within another
state, other than the state in which it is organized, shall allocate and
apportion its net income as provided in this act and its apportionment

factors shall include the part of its property, payroll and [sales]that is
related to its apportionable income.

(b) Al business income, income which is includable in the appor-
tionable income tax base, shall be apportioned to this state by multiplying
such income by the apportionment percentage. The apportionment per-
centage is determined by adding the taxpayer’s receipts factor, as de-
seribed in section 3 of this act, property factor, as described in section 4
of this act, and payroll factor, as described in section 5 of this act, together
and dividing the sum by three. If one of the factors is missing, the two
remaining factors are added and the sum is divided by two. If two of the
factors are missing, the remaining factor is the apportionment percentage.
A factor is missing if both its numerator and denominator are zero, but
it is not missing merely because its numerator is zero.

tc) Each factor shall be computed according to the method of ac-
counting, cash or accrual basis, used by the taxpayer for the taxable year.

() If the allocation and apportionment provisions of this act do not
fairly represent the extent of the taxpayer's business activity in this state,
the taxpayer may petition for or the secretary of revenue may require, in
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I respect to all or any part of the taxpayer’s business activity, if reasonable:
2 (1} Separate accounting;
3 (2 the exclusion of any one or more of the factors,
4 t3) the inclusion of one or more additional factors which will fairly
S5 1pres nc the taxpayer's business activity in this state; or
6 (4) the employment of any other method to effectuate an equitable
7 allocation and : ortionment of the taxpayer's income. . .
o < S : P— ) : (e) In the event a combined report is
5 New Seel 20 Arused in sectinns } through 5, unless th> corzext nth- LT . .
Y ervise requires: utilized to determine the Kansas income
~ t? . 3 »
L o . i i f financial
I ve. "Billing address” means the location indicated in the books aml ?ttr?‘bUtgble to a unlt.:ary ‘?rouP o . . .
! e r institutions, the financial institutions in
o records of the taxpay2c on the first day of ths tacabh: year, ur du such . : h
12 later date in the taxabl ear when the customer relag nshic bapan. 3 the combined group shall include only . t O§e
T g ate i the taxable ye S oyer relatunship began, as institutions which have a branch or office in
13 the address where any notice, statement or bhill relatmg to a customer’s
. 0 Kansas. .
L4 account is mailed.

15 th) “Borrower or credit card holder located in this state” means:

16 (4 A borrower, other than a credit card holder, that js engaged in a
17 trade or business which maintains its commercial domicile in this state;
IS or

] (2: a horrower that is not engaged in a trade or business or a credit
20 card holdor whose billing add-ess is in this state,

21 (i “Business income” mvuns@that is operationally related to

22 the tixpaver's trade or business. Inceme is operationally related if it arose
23 from activity or property that served an operational function, Incor. _ is
24 not opetationally related if it is derived from an unrelated business activity
25 which constitutes a discrete business enterprise. Income that a taxpayer
26 demonstrates with clesr and cogent evidence is not operationally related
27 s classified as nonbusiness income. It is the legislative intent to treat as
35 apportionable business income all inceme that] may be t,cated s appor-
29 tionable business income under the constitution of the United States.

[2al1 incovic to the extent that it

30 b “Commercial domicile” means:

31 (1) The huadquaners of the trade or business, that is, the place from
32 which the trade or business is principally managed and directed; or

33 t2) it a taxpayer is organized under the laws of a foreign country, or

3 of the commonwealth of Pucrto Rico, or any territory or possession of
45 th - Usnted State, such taxpaycr’s comnmercial domicile: shall be deemcd
3o i the purposes of this act to be the staie of the Ynited State or the
Distonct of Co! inbia from which such taxpayer’s uade or business in the
Sy et States is priacipally managed and direcied L shall e presumed,
B satneec o rebuttal, that the Locstion from whick the i payer’s trade or
B bness s pindipadly managed and diteciad is the state of the United
U S s o die Dasin ot of Colambis to whi_h Ce preite t nuriber crf em-
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other state if such loan has a preponderance of substantive contact to a
regular place of business there.

New See. §. (a)  General The payoll factor is a fraction, the nu-
n‘-erator of which is the total amount paid in this state during the taxable
veat by the taxpayer for compensation and the denominator of which is
the: total compensation paid for both within and without this state during
the tarable year. The payroll factor shall include only that compensanon
aid bis inclade I on the conpuradom o the apporional e ncome  ax
base for the taxable year.

(2 Conpensatio. re"m'né to rvittrsiness income and ind pendent
wiedr dors The eoeipen ation of any anpleyes for sendses cr activities
~»hich are connected with the producdon of nonbusiness income, income
which is not includable in the apportionable income base, and payments
made to ary indepandent controctor or any other person not properly
classifiable as an employee shall be excluded from both the numerator
and denoaninator of the facior,

tc) When compensation pail in this state. Compensation is paid in
this state if any one of the following tests, applicd consecutively, is met:

(1) The eniployee’s services are performed entirely wathin this state;

(2} the enipleyee’s services are performed both within and without
the state, but the sunvice performed witheut the state is incidental to the
cmpioyee’s senvice within the state. The term “incidental” meaas any
service which is temporary or transitory in nature, or which is rendered
in connection with an isolated trinsaction;

(3)  if the employee’s senvices are performed both within and without
this state, the employce’s compensation will be attributed to this state:

tA)  If the employee’s principal base of operations is within this state;
or

(B) il there is no principal base of operations in any state in which
some part of the services are performed, bat the place from which the
se rvices are directo d or controlled is in this state: or

(C) if the principzl base of operations and the place from which the
services are directed or controlled are not in any state in which some part
ol the senvice is peiformed but the eraployec’s residence is in this state.

How Sce. 6. Computation of tx wher business cc«ucs,mm Iiv-
ilepe wapayer ceases (o do business wichin the state, the tax for the last
tavable year in which the taxpayer doss bisiness shall be measured by
the income for the next preceding taxable year Hlus the incon.e for the
last taxable year in vhich it does busivess. If ne. wessany to fully report such
income  the taxpayer shall filc an unerded retarz and § ay ary tax due on
o bzfore 'hie 15th day of the fmmh month following the close of the

tenw year in which husi ess ceaset This section sh-il apply w all tax-

e gers beintiag onor ait :r December 31, 199 1]

The net income of any financial institution
earned during the taxable year in which it is

merged, consolidated or otherwise combined
with another financial institution shall be
attributed to the surviving or resulting

financial institution in the computation of
its privilege tax imposed for the year next
succeeding the year of such merger,
consolidation or other combination. The
provisions of this section shall be

applicable to all privilege tax years

commencing after December 31, 1995.
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the last day of the taxable year.

(e) "Compensation” means wages, salaries, commissions and any
other form of remuneration paid to employees for personal services that
are included in such employee’s gross income under the federal internal
revenue code. In the case of employees not subject to the federal internal
revenue code, such as those employed in foreign countries, the deter-
mination of whether such payments would constitute gross income to
such employees under the federal internal revenue code shall be made
as though such employees were sulject to the faderal internal revenue
code.

(N “Credit card” means credit, travel or entertainment card.

(g) “Credit card issuer's reimbursement fee” means the fee a taxpayer
receives from a merchant’s bank because one of the persons to whom the
taxpayer has issued a credit card has charged merchandise or services to
the credit card.

th) “Employee™ means, with respect to a particular taxpayer, any in-
dividual who, under the usual common-law rules applicable in determin-
ing the employer-employee 1elationship, has the status of an employee of

that taxpayer.

(i) “Financial institution” means: a national banking association, state
bank, trust company or savings and loan association.

{(j) "Gross rents” means the actual sun, of money or other consider-
ation payable for the use or possession of property.

(1) “Gruss rents” shall include, but not be limited to:

(A) ~ Any amount payable for the use or possession of real property or
tangible property whether designated as a fixed sum of money or as a
percentage of receipts, profits or otherwise;

(B) any amount payable as additional rent or in lieu of rent, such as
interest, taxes, insurance, repairs or any other amount required to be paid
by the terms of a lease or other arrangement; or

(€} aproportionate part of the cost of any improvement to real prop-
erty made by or on behalf of the taxpayer which reverts to the owner or
lessor upon termination of a lease or other arrangement. The amount to
be included in gross 1ents is the amount of amortization or depreciation
allowed in computing the taxable income base for the tuxable year, except
that, where a building is erected on leased land by or on behalf of the
tuxpayer, the value of the lund is determined by multiplying the gross rent
by cight and the value of the building is determined in the same manner
as if ovned by the taxpayer.

(2)  The following are not included in the term “gross rents”:

(AY  Reascaable amcunts payable as separate charges for water and
electnie senice furnished hy the lessor;

(3)  reasonabli amounts payabie as servie charges for janitorial se. v-

serally chartered savings




