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MINUTES OF THE HOUSE COMMITTEE ON JUDICIARY.
The meeting was called to order by Chairperson Tim Carmody at 3:30 p.m.. on February 24, 1997 in Room
313--S of the Capitol.

All members were present except: Representative Kline (excused)
Representative Wagle (excused)

Committee staff present: Jerry Ann Donaldson, Legislative Research Department
Mike Heim, Legislative Research Department
Jill Wolters, Revisor of Statutes
Jan Brasher, Committee Secretary

Conferees appearing before the committee: Jean Duncan, Kansas Real Estate Commission

Others attending: See attached list

The Chair called the meeting to order at 3:35 p.m.

HB 2059: Kansas Digital Signature Act.

The Chair distributed an amendment (balloon) to HB__2059 that strips everything from the bill but the
definition for digital signatures, and provides that digital signatures have the same force as any other form of
signature. The Chair stated that the definition for digital signatures will provide legal recognition of digital

signatures. (Attachment 1)

A motion was made by Representative Carmody to remove HB 2059 from the table. The motion was
seconded by Representative Presta. The motion carried.

The Committee members discussed the proposed amendment to HB 2059. The Chair stated that the purpose
of the amendment was to delete reference to any regulatory agency, and to give legal protection for digital
signatures as defined by the amendment.

A motion was made by Representative Carmody to amend HB 2059 per balloon and called for the amended
bill to be Substitute HB 2059. The motion was seconded by Representative Shriver. The motion carried.

A motion was made by Representative Carmody to recommend Substitate HB 2059 favorably. The
motion was seconded by Representative Presta. The motion carries.

HB 2422: Transfer of real property on death of owner; relating to an heir who
files a notification of interest in title.

Representative Haley, sponsor of HB 2422 related to the Committee members the need and purpose of this
bill. The conferee stated that this bill would make it possible for an heir or other person showing an interest to
obtain title to property provided the property has been maintained by the interested party for three years after
notice of interest to the court and that the decedent has left property intestate. The property value must be
$15,000 or less. The conferee stated that this bill applies to Wyandotte County only and its purpose is to
alleviate the problem of abandon houses following the owner’s death when the estate does not go to probate.
The conferee stated that he had discussed this proposal with the title companies. Their problems with this bill
are not fully resolved. However, the problem will continue with or without the enactment of this bill.
(Attachment 2)

Unless specifically noted. the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported hercin have not been submitted to the individuals 1
appearing before the committee for editing or corrections.




CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON Judiciary, Room 313-S Statehouse, at 3:30 p.m. on
February 24, 1997.

HB 2264: Brokerage relationships in real estate transactions act.

Representative Mays presented an amendment (balloon) to HB 2264. Representative Mays stated that the
proposed amendment will identify what a transaction broker may or may not do, and make some technical

changes. (Attachment 3)

Jean Duncan, Kansas Real Estate Commission explained that the balloon, on page 3 of the bill, separates
residential transactions from commercial transactions. The conferee stated that language at the bottom of page
3, was proposed by Marlin Penner. Ms Duncan explained the changes on page 31, strike “not” and insert
“por”, and to add the word, “such” at the end of line 24 after the word “any”. to relate better to subsection (b),
to apply to real estate contracts where money is held by other than the real estate broker. The conferee stated
that “rules and regulations “ should be struck on line 28, page 31 and the word “statute” will replace them.
The conferee stated on line 32, page 32 adds two year license fee. The conferee stated that on page 39
“transaction broker” is inserted. Ms Duncan stated that changes on page 51 will allow for the seller to instruct
the broker in the agency agreement not to submit offers once one had been accepted, (as what is in current
law). The conferee stated that the changes on page 56 are the same as those on page 51 except referring to a
buyer’s agent. Ms Duncan stated pertaining to the brochure given clients, on page 63 the word “lease” is
struck. The conferee the change on page 64 is to correct a typing error.

A motion was made by Representative Mays and seconded by Representative Mavans to adopt the balloon.
The motion carries.

A motion was made by Representative Carmody and Seconded by Representative Kirk to adopt the technical
changes in the repealer sections as requested by the Revisor. The motion carries.

Representative Klein discussed with the Committee members the provisions in this bill that would override the
courts/common law with the language on page 37, italicized lines 24-27. Representative Klein stated that
those lines supersede common law, and there might be duties and responsibilities of the parties not covered by
this bill.

Referring to pages 4, and 37 of the bill, the Committee members discussed release of fiduciary responsibility.

A motion was made by Representative Klein to amend conceptually by deleting italicized lines, 24-27 on page
37. The motion was seconded by Representative Pauls. The motion carries.

A motion was made to recommend HB 2264 favorably by Representative Mays., and seconded by
Representative Mavans. The motion carries with Representative Klein voting nay.

HB 2041: - A _contractor/subcontractor has six months to file a lien against
nonresidential property.

The Chair distributed his amendment. Representative Presta distributed his amendment.

Representative Presta stated that his amendment allows a ninety (90) day time period for contractors and
subcontractors to file a lien from the time the work was performed, and requires pre-notification (intent to
perform) to the owner. (Attachment 4)

Representative Carmody stated that his proposed amendment would allow for six months to file mechanics
liens for commercial contractors and provide that within that period a 20 day notice be given before a lien can

be filed. (Attachment 5)

A motion was made by Representative Presta to amend HB 2041 per his balloon. The motion was seconded
by Representative Powell. The motion carries.

A motion was made by Representative Presta and seconded by Representative Mavans to recommend HB
2041 favorably as amended. The motion carres.

The Chair discussed future meeting agendas.

A motion was made by Representative Halevy, seconded by Representative Garner to recommend HB 2422
favorably for passage. The motion carries.

The Chair adjourned the meeting at 4:30 p.m.
The next meeting is scheduled for March 5, 1997.
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Sesston of 1997

HOUSE BILL No. 2059

By Joint Committee on Computers and Telecommunications

1-22

AN ACT concerning digital signature{ elating
signatures; providing for authentication and regulat
natures and licensure of certain-entities to perform authentication;
96 Supp. 12-4516 and 21-4619 and repealing the

Be it enacted by the Legislature of the State of Kansas:
Section 1.  (a) This act may be cited as the Kansas digital sig-
nature act. ‘
(b) As used in this act, “digital signature” means a computer-created
electronic identifier that is: (1) Intended by the party using it to have the
Eemaforce and effect fas-the-use] of aEn-aﬁnaE[signathre; (2) unique to the
party using it; (3) capable of verification; (4) under the sole control of the

and

party using it;8(5) linked to data in such a manner that it is invalidated if

the secretary of state determines necessary to provide for authenticafion
and reliability of digjtal signatures and to minimize incidence of forged
digital signatures and fraud in electronic commerce. Such pdes and reg-
ulations shall include but not be limited to: '

(1) Provisions for authentication of digital signgrdres by the secretary
of state or entities licensed by the secretary of state, or both;

(2) procedures and standards for licensufe and renewal of licensure
of entities to authenticate digital signatufes;

(3) fees for application for licensdte and license renewal in an amount
equal to the costs of processigg’the application, including costs of any
background investigation reefliired; and

(4) fees for licensuze’and license renewal in an amount equal to the
costs of such licensufe or license renewal.

If the rules gad regulations adopted by the secretary of state provide
for licensuye”of entities to authenticate digital signatures, such license
may be stispended or revoked in accordance with the Kansas administra-
tivefrocedure act for failure to maintain the required standards or pay

the-req

(c) A digital signature may be
accepted as a substitute for, and, if
accepted, shall have the same force and
effect as any other form of signature.

Delete all in lines 25 through 43.
Delete all of pages 2 through 10.
On page 11, delete lines 1 through 4.
Renumber remaining Sec. 5 as Sec. 2.
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(913) 321-3210
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Introduction to HB2422- (Heir Notification/Interest/Title)

e Legislative History (KS)

The Bill

* What it says

* How it works

e Why it is needed

Previous Objections
» Title insurers; overly optimistic attorneys
¢ Amendments

Closing / Questions?

Notes: *Any member may obtain the script of testimony upon request.

COMMITTEE ASSIGNMENTS

GOVERNMENTAL ORGANIZATIONS & ELECTIONS
HEALTH & HUMAN SERVICES
JUDICIARY

%(LSQ'JLKCQ{Q;Q(‘

fetach mert <
2/24/97



e
P—‘O(OOO\ICDU\R‘ACJN)—‘

—
2

et

b
Eo )

b e
o, N

17

’HB 2264

WA

S / 3

known by the transaction broker that were omitted from or contradict
any information included in a written report described in subsection (c).

(e) If pursuant to subsection (b)(2)(B), the transaction broker advised
the parties to obtain expert advice as to material matters about which the
transaction broker knows but the specifics of which are beyond the ex-
pertise of the transaction broker, no cause of action for any person shall

arise against the transaction broker pertaining to such material matters. _—"7

(f) rFheTollowing mformation shall not be disclosed by a transaction
broker without the consent of all parties:

(1) That a buyer or tenant is willing to pay more than the purchase
price or lease rate offered for the property;

(2) that a seller or landlord is willing to accept less than the asking
price or lease rate for the property;

(3) what the motivating factors are for any party buying, selling, or
leasing the property;

(4) that a seller, buyer, landlord or tenant will agree to financing
terms other than those offered: or

(5) any information or personal confidences about a party to the
transaction which might place the other party at an advantage over the
party unless the disclosure is required by law or failure to disclose such
information would constitute fraudulent misrepresentation.

In any transaction regarding the sale or lease of real estate other
than commercial property or residential property of more than four

units, the

(g™ A transaction broker has no duty 6 conduct an Independent In-
spection of the property for the benefit of any party to the transaction
and has no duty to independently verify the accuracy or completeness of
statements made by the seller, landlord, buyer, tenant or qualified third
party inspectors. )

(h) A transaction broker has no duty to conduct an independent in-
vestigation of the buyer’s or tenant’s financial condition or to verify the
accuracy or completeness of any statement made by the buyer or tenant.

(i) A transaction broker may do the following without breaching any
obligation or responsibility: '

(1) Show alternative properties not owned by the seller or landlord
to a prospective buyer or tenant;

(2) list competing properties for sale or lease;

(3) show properties in which the buyer or tenant is interested to other
prospective buyers or tenants; and :

(4) serve as a single agent or subagent for the same or for different
parties in other real estate transactions.

(j) Information known to a transaction broker shall not be imputed
to any party to the transaction or to any licensee within the brokerage
firm engaged as a transaction broker.

(k) A transaction broker may cooperate with other brokers or coop-
erate and pay compensation to other brokers but shall not engage any

(1) Except as provided in subsection (g)(2), in any transaction
regarding the sale or lease of commercial p;opegty or rgsidential
property of more than four units, the follow%ng information may be
disclosed by a transaction broker unless prohibited by the parties:

(A) That a buyer or tenant is willing to pay more than the
purchase price or lease rate offered for the property;

(B) that a seller or landlord is willing to accept less than the
asking price or lease rate for the property;

(C) what the motivating factors are for any party buying,
selling, or leasing the property; or

(D) that a seller, buyer, landlord,
financing terms other than those offered.

(2) Any information or personal confidences about a party to the
transaction which might place the other party at an advantage over
the party shall not be disclosed unless the disclosure is required
by law or failure to disclose such information would constitute

fraudulent misrepresentation.

or tenant will agree to

Y

%wem&, \fq

ment-3
2/25/77

(renumber remaining subsections)
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the custody of the broker whom the salesperson or associate broker rep-
resents.

e} (c) No broker shall:

(1) Pay a commission or compensation to any person for performing
the services of an associate broker or salesperson unless such person is
licensed under this act and employed by or associated with the broker;
exeept that nothing hefei-ash&llpfelﬂ&bifeé}epaymeﬂfefefefeﬁ&lfeeée
epefseﬂwheispfepeﬂylieeﬂseéasabfekerefs&lespeﬁeﬁm&ae&ef
jaﬁsdéeﬁeafel&ﬁﬁgtea&&ﬁsaeéeﬂmg&féiﬂgehesﬂeerleaseefeem—
mereial or investment real estate .

(2) Fail to deliver to the seller in every real estate transaction, at the
time the transaction is closed, a complete, detailed closing statement
showing all of the receipts and disbursements handled by the broker for
the seller, or fail to deliver to the buyer a complete statement showing
all money received in the transaction from such buyer and how and for
what the same was disbursed, or fail to retain true copies of such state-
ments in the broker’s files, except that the furnishing of such statements
to the seller and buyer by an escrow agent shall relieve the broker's re-
sponsibility to the seller and the buyer.

(3) Fail to properly supervise the activities of an associated or em-
ployed salesperson or associate broker.

(4) Lend the broker’s icense to a salesperson, or permit a salesperson
to operate as a broker.

(5) Fail to provide to the principal a written report every 30 days,
along with a final report, itemizing disbursements made by the broker
from advance listing fees.

¢ (d) (1) If a purchase agreement provides that the earnest money
be held by an escrow agent other than a real estate broker, unless oth-
erwise speeifieally provided by written agreement of all parties to the
purehase agreement; no listing broker shall:

9 (A) Fail to deliver the purchase agreement and earnest money
deposit to the escrow agent named in the purchase agreement within five
business days after the purchase agreement is signed by all parties unless
otherwise specifically provided by written agreement of all parties to the
purchase agreement, in which case the broker shall deliver the purchase
agreement and earnest money deposit to the escrow agent named in the
purchase agreement on the date provided by such written agreement; or

2} (B) fail to obtain and keep in the transaction file a receipt from
the escrow agent showing date of delivery of the purchase agreement and
earnest money deposit.

(2) If a purchase agreement provides that the earnest money be held
by an escrow agent other than a real estate broker and the property was

- not listed with a broker, no broker for the buyer shall:

52
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(A) Fail to deliver the purchase agreement and earnest money deposit
to the escrow agent named in the purchase agreement within five business
days after the purchase agreement is signed by all parties unless otherwise
specifically provided by written agreement of all parties to the purchase
agreement, in which case the broker shall deliver the purchase agreement
and earnest money deposit to the escrow agent named in the purchase
agreement on the date provided by such written agreement; or

(B) fail to obtain and keep in the transaction file a receipt from the
escrow agent showing date of delivery of the purchase agreement and
earnest money deposit.

(3) If a purchase agreement provides that the earest money be held
by an escrow agent other than a real estate broker and ngither the seller

notjbuyer is represented by a broker, no transaction broker shall:

(A)  Fail to deliver the purchase agreement and earnest money deposit
to the escrow agent named in the purchase agreement within five business
days after the purchase agreement is signed by all parties unless otherwise
specifically provided by written agreement of all parties to the purchase
agreement, in which case the broker shall deliver the purchase agreement
and earnest money deposit to the escrow agent named in the purchase
agreement on the date provided by such written agreement; or

(B) fail to obtain and keep in the transaction file a receipt from the
escrow agent showing date of delivery of the purchase agreement and

earmest money deposit,

The commission may adopt rules and regulations to require that any———— ?

purchase agreement which provides that the earnest money be held by
an escrow agent other than a real estate broker include: (1) notification
of whether or not the escrow agent named in the purchase agreement
maintains a surety bond, and (2) notification that and regulatio
governing the disbursement of earnest money held in trust accounts of
real estate brokers do not apply to earnest money deposited with the
escrow agent named in the purchase agreement. ‘

{8} (e) Nothing in this section shall be construed to grant any person
a private right of action for damages or to eliminate any right of action
pursuant to other statutes or common law.

Sec. 15. On and after October 1, 1997, K.S.A. 58-3063 is hereby
amended to read as follows: 58-3063. (a) The commission shall adopt rules
and regulations fixing the amounts of the fees provided for by this act,
subject to the following:

(1) For any examination required for licensure, a fee in an amount
equal to the actual cost of the examination and the administration thereof,

(2) For submission of an application for an original salesperson'’s k-
cense, an amount not exceeding $25.

(3) for submission of an application for an original broker’s license,

st ¥el
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an amount not exceeding $50.

(4) For an original salesperson’s license, a prorated fee based on an
annuel ¢ fwo-year amount not exceeding $56 $100.

(5) For an original broker’s license, a prorated fee based on en ennusl
a two-year amount not exceeding $75 $150.

(6) For renewal of a salesperson’s license, a fee based on@—*
(amount not exceeding $56 $100. o TTe—

st e

\a o~ear

{7) For renewal of a broker’s license, a fee based on an ennusl a two-
year amount not exceeding $75 $150. '

(8) For reinstatement of a license which has been deactivated or
which has been canceled pursuant to subsection (d) of K.S.A. 58-3047
and amendments thereto, or by reason of termination of a salesperson,
an amount not exceeding $15.

(9) For reinstatement of all licenses canceled pursuant to subsection
(e) of K.S.A. 58-3047 and amendments thereto, an amount not exceeding
87.50 for each license canceled.

(10) For issuance of a duplicate license, an amount not exceeding
$10.

(11) For certification of licensure to another jurisdiction, an amount
not exceeding $10. '

(12) For approval of a course of instruction submitted by a course
provider pursuant to K.S.A. 58-3046a and amendments thereto, an
amount not exceeding $75.

(13) For renewal of an approved course of instruction pursuant to
K.S.A. 58-3046a and amendments thereto, an amount not exceeding $15.

(14) For approval of a course of instruction submitted by any licensee
for credit toward the 12 hours of additional instruction required by K.S.A.
58-3046a and amendments thereto, an amount not less than $10 nor more
than $20, as determined by the commission.

(15) For a temporary salesperson’s license, an amount not exceeding
$25.

(b) For each prorated fee, the commission shall establish a monthly
amount, rounded off to the nearest dollar, and shall compute the fee from
the last calendar day of the month in which the license is issued to the
expiration date of the license.

¢} (c) Subject to the limitatons of this section, the commission shall
fix the fees provided for by this section in the amounts necessary to ad-
minister and enforce this act.

¢e} (d) The fees provided for by this section shall be applicable re-
gardless of the type of license.

Sec. 16, On and after July 1, 1997, K.S.A. 1996 Supp. 58-3064 is
hereby revived to read as follows: 58-3064. Whenever any person has
engaged in any act or practice that constitutes a violation of this act or
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(m) “Landlord’s agent” means a broker who has entered into an
agency with a landlord. The term includes the broker's affiliated licensees.

(n) “Licensee” means any person licensed under the Kansas real es-
tate brokers’ and salespersons’ license act as a broker or salesperson.

(0) “Seller’s agent” means a broker who has an agency with a seller.
The term includes the broker’s affiliated licensees and subagents of the
broker.

(p) “Statutory agent” means a broker who is a seller’s agent, a buyer’s
agent, a landlord’s agent, a tenant’s agent or a disclosed dual agent in a
real estate transaction.

(q) “Tenant’s agent” means a broker who has an agency with a pro-
spective tenant. The term includes the broker's affiliated licensees.

Sec. 25. On and after October 1, 1997, K.S.A. 1996 Supp. 58-30,102,
as revived by section 24 of this act, is hereby amended to read as follows:
58-30,102. As used in the brokerage relationships in real estate transac-
tions act, unless the context otherwise requires:

(a) “Affiliated licensee” means any individual licensed as a salesper-
son or broker under the Kansas real estate brokers’ and salespersons’
license act who is employed by a broker or affiliated with a broker as an
independent contractor. '

(b) - “Agency” means every relationship in which a broker acts for or
represents another, by the latter’s express written authority, in a real es-
tate transaction. “Agency” also means the relationship in which a broker,
by verbal authorization pursuant to subsection (d)(2) of K.S.A. 1996 Supp.
58-30,103, and amendments thereto, acts for or represents any agency of
the federal government in the sale of property owned by the federal
agency.

(c) “Agency agreement” means a written agreement setting forth the
terms and conditions of the relationship between a broker and the brok-
er’s client.

(d) “Broker” means: (1) An individual who is licensed as a broker
under the Kansas real estate brokers’ and salespersons’ license act and
who has an agency with a seller, buyer, landlord or tenanfor {2) a cor-
poration, partnership, association or limited liability company, of which
the officers and members, or persons employed by or associated with the
corporation, partnership, association or limited liability company, are k-
censed pursuant to K.S.A. 58-3042 and amendments thereto and which

has an agency with a seller, buyer, landlord or tenant{ The term “broker”
includes the broker’s affiliated licensees except where the context would
otherwise indicate. If an individual broker is indicated by the context, the
term “broker” means the supervising broker as defined by K.S.A. 58-
3035 and amendments thereto.

(e) “Brokerage firm” means the business entity of a broker, whether

Ior acts as a transaction broker;)

Tor acts as a transaction broker’.]
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shall not refuse permission to another licensee to show, or to present an
offer to purchase, a listed property unless specifically instructed by the
seller in writing. The broker shall provide a copy of the written instruc-
tions to another licensee upon request.

(i) A seller'’s or landlord’s agent shall not be liable for punitive or
exemplary damages for the licensee’s failure to perform any of the duties
set forth in this section, unless such failure is shown by clear and con-
vineing evidence that the licensee acted toward the plaintiff with willful
conduct, wanton conduct, fraud or malice.

Sec. 33. On and after October 1, 1997, X.5.A. 1996 Supp. 58-30,106,
as revived by section 32 of this act, is hereby amended to read as follows:
58-30,106. (a) A seller’s agent or a landlord’s agent shall be a statutory
agent with the duty and obligation to:

(1) Perform the terms of the written agreement made with the client;

(2) exereise reasenable slell end eere for the elient:

£33 promote the interests of the client with the utmost good faith,
lovalty and fidelity, including:

{A) Seeldng a priee and terms whiek are seceptable to the elient
exeept that an ageney agreement with o seller may provide that the broker
sheﬂ%beebﬁe&éeéceee&eﬂueéea&&fkeééempe@a%ef&&egﬁ
hes been accepted by the selles;

{8} presenting; in a dmely manner; all wetten offers; esuntereSess

when such offer is received prior to the closing of the sale unless

ened beek-up offers to and from the client 86 suen offer s received
prior to the elesing of the sale unless the seller instruets the broker in the
v agrectnent not to submit offers after an offer has been secepted

the seller instructs the broker in the agency agreement not to

{submit offers after an offer has been accepted by the seller;

b\f the selles, [even when the property is subject to a contract sale;\————_______ strike

(6} (B) disclosing to the client all adverse material facts actually
known by the licensee about the buyer or tenant; and

€53 (C) advising the client to obtain expert advice as to material mat-
ters about which the licensee knows but the specifics of which are beyond
the expertise of the licensee;

4 (3) account in a timely manner for all money and property re-
ceived,;

(5} (4) comply with all requirements of this act and rules and regu-
lations adopted hereunder; and

£6)(5) comply with any applicable federal, state and local laws, rules
and regulations and ordinances, including fair housing and civil rights
statutes and rules and regulations.

(b) If pursuant to subsection {e}3¥53 (a)(2)(C), the licensee advised
the client to obtain expert advice as to material matters about which the
licensee knows but the specifics of which are beyond the expertise of the
licensee, no cause of action for any person shall arise against the licensee
pertaining to such material matters.

¢
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be obligated Ee&eekeebefpfepeﬁes' after the elient enters into & pur
ehase eontrack
(B} Presenting; in a timely manner; allwﬁéteaegefs;e&&ﬂfefe{-{e;s

1

and beeleup offers to and from the client fwhen sueh offer & recaivad

pﬁertetbee%esiagef&hesalemﬂess&heb&yaiﬂsaﬂesebebfekefgﬁ

eheageaeyagseemeﬂéﬁetéembmﬁe&éﬁ&&eféheeﬁeﬁeeﬂfeﬁiﬁeea
contraet;

& (B) disclosing to the client all adverse materal facts actually
lknown by the licensee; and

¢B3(C) advising the client to obtain expert advice as to material mat-
ters about which the licensee knows but the specifics of which are beyond
the expertise of the licensee; ‘

&8 (3) account in a timely manner for all money and property re-
cetved; N

{53 (4) comply with all requirements of this act and rules and regu-
lations adopted hereunder; and

6} (5) comply with any applicable federal, state and local laws, rules
and regulations and ordinances, including fair housing and civil rights
statutes or rules and regulations.

(b) If pursuant to subsection {e}3MBM (. a)(2)(C), the licenses advised
the client to obtain expert advice as to materal matters about which the
licensee knows but the specifics of which are beyond the expertise of the
licensee, no cause of action for any person shall arise agains: the licensee
pertaining to such material matters. -

(¢} A buyer's or tenant’s agent shall not disclose any confidential in-
formation about the client unless disclosure is required by statute or rule
and regulation or failure to disclose the information would constitute
fraudulent misrepresentation. No cause of action for any person shall arise
against a licensee acting as a buyer’s or tenant’s agent for making any
required or permitted disclosure. ’

(d) (1) A buyer's or tenant’s agent owes no dutv or obligation to a
customer, except that the licensee shall disclose to any customer all ad-
verse material facts actually known by the licensee, /including but not
limited to material facts concerning the client’s financial ability to perform
the terms of the transaction.

(2) A buyer's or tenant’s agent owes no duty to conduct an inde-
pendent investigation of the client’s financial condition for the benefit of
the customer and owes no duty to independently verify the accuracy or
completeness of statements made by the client or any qualified third
party.

(3) Exceptas provided in subsection (d)(4), abuyer's or tenant's agent
s not required to disclose to a client or customer information relating to

he physical condition of the property if a written report regarding the

when such offer is received prior to the closing of the sale unless
the buyer instructs the broker in the agency agreement not to
submit offers after the client enters into a purchase contract;
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(B) the witten communication from the licensee is a solicitation of
business;

(C) the faeeto-face meeting oceurs at an open house and there is no

substantive diseussion regarding a transeetion: oF transaction is regarding
the sale mpf commercial property or the sale of residential property
of more than four units;

(D) the face-toface meeting is & mere seolicitation of business and
there is no substantive diseussion regerding e transeetion: transaction is
regarding the sale of property by public auction;

(E) the licensee is only performing ministerial acts; or

(F) the customer or client has already received the brochure from the
licensee’s brokerage firm.

(4)  Acknowledgment of receipt of the brochure by the seller and buyer
shall be included in any contract for sale.

(b) (1) Except for instances when a licensee is providing information
through an advertisement or other form of public notice of the licensee’s
representation of a client, a licensee representing a client in a proposed
real estate transaction shall disclose the representation at the time of
every the initial contact with another licensee representing the other
party. The disclosure may be made orally or in writing.

(2) Each time a licensee is contacted by another licensee who re-
quests permission to show property to a prospective buyer, the licensee
shall inquire whether or not the licensee represents the buyer.

(c) The disclosure of the ageney brokerage relationship between all
licensees involved and the seller and buyer shall be included in any con-
tract for sale and in any lot reservation agreement.

Sec. 41. On and after July 1, 1997, K.S.A. 1996 Supp. 58-30,111 is
hereby revived to read as follows: 58-30,111. (a) A client shall not be
liable for a misrepresentation of the client’s statutory agent arising out of
the agency agreement unless the client knew of the misrepresentation.

(b) A statutory agent shall not be liable for a misrepresentation of the
agent’s client arising out of the agency agreement unless the licensee
knew of the misrepresentation.

(c) A statutory agent shall not be liable for an innocent misrepresen-
tation in information provided to the seller or landlord or to the buyer or
tenant if the licensee does not have personal knowledge of the error,
inaccuracy or omission that is the basis for the misrepresentation.

Sec. 42. Ou and after October 1, 1997, X.S.A. 1996 Supp. 58-30,111,
as revived by section 41 of this act, is hereby amended to read as follows:
38-30,111. (a) A client or customer shall not be liable for a misrepresen-
tation ef or omission by the client’s statutory agent or the transaction
broker arising out of the agency or transaction broker agreement unless
the client or customer knew of the misrepresentation or omission.

- Sf‘/‘;t-g
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(b) A statutory agent or{fmnsmissioﬁ)@roker shall not be liable for a s = -

misrepresentation ef or omission by the agent’s client or the transaction
broker’s customer arising out of the agency or transaction broker agree-
ment unless the licensee knew of the misrepresentation or omission.

(c) A statutory agent or transaction broker shall not be liable for an
innocent or negligent misrepresentation in information provided to the
seller or landlord or to the buyer or tenant if the licensee does not have
personal knowledge of the error, inaccuracy or omission that is the basis
for the claim of misrepresentation.

Sec. 43. On and after July 1, 1997, K.S.A. 1996 Supp. 58-30,112 is
hereby revived to read as follows: 58-30,112. The commission shall pro-
vide suggested forms of agency agreements and, by rules and regulations,
provide such other prohibitions, limitations and conditions relating
thereto as the commission may prescribe.

Sec. 44. On and after October 1, 1997, K.S.A. 1996 Supp. 58-30,112,
as revived by section 43 of this act, is hereby amended to read as follows:
58-30,112. The commission shall provide suggested sample forms of
agency agreements and, by rules and regulations, provide such other pro-
hibitions, limitations and conditions relating thereto as the commission
may prescribe. '

Sec. 45. On and after July 1, 1997, K.S.A. 1996 Supp. 74-4202 is
hereby revived to read as follows: 74-4202. (a) Within 30 days after the
appointment of the members to be regularly appointed within any year,
the commission shall meet in the city of Topeka for the purpose of or-
ganizing by selecting from its membership a chairperson and such other
officers as the commission may deem necessary and appropriate. A ma-
jority of the members of the commission shall constitute a quorum for
the exercise of the powers or authority conferred upon it.

(b) The commission shall receive applications for, and issue licenses
to, brokers and salespersons, as provided in this act and shall administer
the provisions of this act and the brokerage relationships in real estate
transactions act, as such act governs the sale or lease of real estate that is
one to four residential units. The commission may do all things necessary
and convenient for carrying into effect the provisions of the acts and may
adopt rules and regulations not inconsistent with the acts. For the purpose
of the acts, the commission shall make all necessary investigations, and
every licensee shall furnish to the commission such evidence as the li-
censee may have as to any violation the acts or any rules and regulations
adopted under the acts. The commission may enforce any order by an
action in the district court of the county where the alleged violator resides
or where the violation allegedly occurred.

(c) Each member of the commission shall be paid compensation, sub-
sistence allowances, mileage and other expenses as provided in K.S.A. 75-

S
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Session of 1697
HOUSE BILL No. 2041
By Committee on Judiciary
1-21

AN ACT concerning civil procedure; relating to liens for material and

labor; amending K.S.A.éﬁ%@-&é&md repealing the existing

sections.

Be it enacted by the Legislature of the State of Kansas:

1102. (a) Filing. Any person claiming a lien on real property, under e
provisions of K.S.A. 60-1101, and amendments thereto, shall file a ve {fied
statement with the clerk of the district court of the county in whigH prop-
erty is located;:

(1) Within four months after the date material, equippfent or sup-
plies, used or consumed was last furnished or last labor pgfformed under
the contract & verified statement showing for residentiad property; or

(2) within six months after the date material, eq ipment or supplies,
used or consumed was last furnished or last laboy/performed under the
contract for nonresidential property.

(b) Statement. Such verified statement shéll show:

(1) The name of the owner:;

(2) the name and address sufficient fdr service of process of the claim-
ant;

(3) a description of the real praperty;; and

(4) areasonably itemized stafement and the amount of the claim, but
if the amount of the claim is €videnced by a written instrument, or if a
promissory note has been fiven for the same, a copy thereof may be
attached to the claim in Meu of the itemized statement.

&) (c) Recording Ammediately upon the receipt of such statement
the clerk of the coyft shall index the lien in the general index by party
names and file nymber. '

Sec. 2. K 8A. 60-1103 is hereby amended to read as follows: 60-
1103. (a) Prptedure. Any supplier, subcontractor or other person furnish-
ing labor £quipment, material or supplies, used or consumed at the site
of the groperty subject to the lien, under an agreement with the con-
tractdr, subcontractor or owner contractor may obtain a lien for the
apfount due in the same manner and to the same extent as the original

ORtracto CePr-thhys

60-1103a and K.S.A. 1996 Supp. 60-1103b

V)
Delete all in lines 14 through 43. é

Delete all of page 2.

Rep. Presta
2-17-97
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Cihmctu.
The owner may discharge any lien filed underthissecHon which the
contractor fails to discharge-arrdcredit such payment against the amount

/Delete all in lines 1 through 4 and insert

Zye s BREHAE j
Sec. 3. K.S.A[60-1162-amd-60-+103fare hereby repealed.

the attached sections, as amended.

Sec. 4. This act shall take effect and be in force from and after its
publication in the statute book.

60-1103a and K.S.A. 1996 Supp. 60-1103b



Section 1. KSA 60-1103a is hereby
amended to read as follows:

60-1103a. Subcontractors’ liens; im-
provement of residential property. (a) As
used in this section, “improvement of residential
property” means:

(1) Improvementof a preexisting structure in
which the owner resides at the time the claimant

. first furnishes labor, equipment, material or sup-
plies and which is not used or intended for use
as a residence for more than two families or for
commercial purposes or improvement or con-
struction of any addition, arage, fence, swim-
ming pool, outbuilding or otier improvement ap-
purtenant to such a structure; or

(2) any construction upon real property
which is (A) owned or acquired by an individual
at the time the claimant first furnishes labor,
equipment, material or supplies; (B) intended to
become and does become the principal personal
residence of that individual upon completion; and
(C) not used or intended for use as a residence
for more than two families or for commercial

urposes.
P (lg) A lien for the furnishing of labor, equip-

ment, materials or supplies for the improvement

of residentialyproperty may be claimed pursuant . .
to K.S.A. 60-ﬁ§%baﬁm£@~— or nonresidential
if the claimant has: o

(1) Mailed to any one of the owners of the
property a warning statement conforming with
this section; or

(2) in the claimant’s possession a copy of a
statement signed and dated by any one owner of
the property stating that the general contractor
or the claimant had given the warning statement
conforming with this section to one such owner
of the property.

(¢) The waming statement provided for by
this section, to be effective, shall contain sub-
stantially the following statement:

“Notice to owner: (name of supplier or sub-

* contractor) is a supplier or subcontractor provid-
ing materials or Ia%or on Job No. at (res-
idence address) under an agreement with (name
of contractor). Kansas law will allow this supplier
or subcontractor to file a lien against your prop-
erty for materials or labor not paid for by your
contractor unless you have a waiver of lien signed
by this supplier or subcontractor. If gfou receive
a notice o? filing of a lien statement by this sup-
plier or subcontractor, you may withhold from
your contractor the amount claimed until the dis-
pute is settled.”

(d) The waming statement provided for by
this section shall not be required if the claimant’s
total claim does not exceed $250.




Sec. 2. KSA 1996 Supp. 60-1103b is hereby
amended to read as follows:

60-1103b. Subcontractors’ liens; new
residential property. (a) As used in this section,
“new residential property” means a new structure
which is constructecFl> for use as a residence and
which is not used or intended for use as a resi-
dence for more than two families or for commer-
cial purposes. “New residential property” does
not include any improvement of a preexisting
structure or construction of any addition, garage
or outbuilding appurtenant to a preexisting struc-
ture.

(b) A lien for the furnishing of labor, equip-
ment, materials or supplies for the construction of
new residentialjproperty may be claimed pursuant : :
to K.S.A. 60-1103 and amendments thereto after or nonresidential
the passage of title to such new residenti -
erty to a good faith purchaser for value only if the
claimant has filed a notice of intent to perform
prior to the recording of the deed effecting pas-
sage of title to such new residentialyproperty. Such
notice shall be filed in the office of the clerk of
the district court of the county where the property
is located. ’

(¢) The notice of intent to perform and re-
lease thereof provided for in this section, to be
effective, shall contain substantially the following
statement, whichever is applicable:

NOTICE OF INTENT TO PERFORM .
“1 O

(name of suppli b or }

(address of suppli b or )
do hereby give public notice that I am a supplier, subcontractor
or contractor or other person providing materials or labor on

property owned by

(name of property owner)
and having the legal description as follows:

RELEASE OF NOTICE OF INTENT TO PERFORM

NO. AND WAIVER OF LIEN
! (name of supplier, subcontractor or contractor)
of
{add: o{ pr '] AR or )
do hereby acknowledge that I filed notice of intent to perform
no. covering property ownedby
(name of property owner)

and having the legal description as follows:

In consideration of the sum 0f $oe——eeee., the receipt-of
which is hereby acknowledged, I hereby direct the clerk of the
district courtof — ., Kansas to release the sub-
ject notice of intent to perform and do hereby waive and re-
linquish any statutory right to a lien for the furnishing of labor,
equipment, materials or supplies to the above-described real
estate under the statutes of the state of Kansas.”



KSA 1996 Supp. 60-1103b (continued)

(d) When any claimant who has filed a notice
of intent to perform has been paid in full, such
claimant shall be required to file in the office in
which the notice of intent to perform was filed,
and to pay any requisite filing fee, a release of such
notice and waiver of lien which shall be executed
by the claimant, shall identify the property as set

 forth in the notice of intent to perf%rm, and state
that it is the intention of the claimant to waive or
relinquish any statutory right to a lien for the fur-
nishing of labor or material to the property. Upon
such filing, the notice of intent to perform previ-
ously filed by such claimant shall be of no further
force or effect, and such claimant’s right to a lien
under K.S.A. 60-1101 and 60-1103, and amend-
ments thereto, shall be extinguished.

(e) Any owner of the real estate upon which
a notice of intent to perform has been filed, or an
owner’s heirs or assigns, or anyone acting for sucg
owner, heirs or assigns, and after payment in full
to the claimant, may make demand upon the
claimant filing the notice of intent to perform, for
the filing of a release of the notice and waiver of
lien as provided for in subsection (d), unless the
same has expired by virtue of the provisions set
forth in subsection (f).

(f) Notwithstanding the requirements of sub-
sections (d) and (e), a notice of intent to perform
shall be of no further force or effect after the ex-
piration of 18 months from the date of filing the
same, unless within such time the claimant has
filed a lien pursuant to K.S.A. 60-1101 and 60-
1103, and amendments thereto.
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HOUSE BILL No. 2041
By Committee on Judiciary

1-21

AN ACT concerning civil procedure; relating to liens for material and

labor; amending K.S.A. 60- 1102@@%80 1103,and repealing the existing

sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 60-1102 is hereby amended to read as follows: 60-
1102. (a) Filing. Any person claiming a lien on real property, under the
provisions of K.S.A. 60-1101, and amendments thereto, shall file a verified
statement with the clerk of the district court of the county in which prop-
erty is located;:

(1) Within four months after the date material, equipment or sup-
plies, used or consumed was last furnished or last labor performed under
the contract a verified statement showing for residential property; or

(2) within six months after the date material, equipment or supplies,
used or consumed was last furnished or last labor performed under the
contract for nonresidential property.

(b) Statement. Such verified statement shall show:

(1) The name of the owners;

(2) the name and address sufficient for service of process of the claim-
ant;

(3) a description of the real property;; and

(4) areasonably itemized statement and the amount of the claim, but
if the amount of the claim is evidenced by a written instrument, or if a
promissory note has been given for the same, a copy thereof may be
attached to the claim in lieu of the itemized statement.

(b} (c) Recording. Immediately upon the receipt of such statement
the clerk of the court shall index the lxen in the general index by party
names and file number.

Sec. 2. K.S.A. 60-1103 is hereby amended to read as follows: 60-
1103. (a) Procedure. Any supplier, subcontractor or other person furnish-
ing labor, equipment, material or supplies, used or consumed at the site
of the property subject to the lien, under an agreement with the con-
tractor, subcontractor or owner contractor may obtain a lien for the
amount due in the same manner and to the same extent as the original
contractor except that:

Rep. Carmody
2-17-97
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(1) The lien statement must state the name of the contractor and be
filed within: (A) three months after the date supplies, material or equip-
ment was last furnished or labor performed by the claimant if such prop-
erty is residential property; or (B) six months after the date supplies,
material or equipment was last furnished or labor performed by the claim-
ant if such property is nonresidential property;

(2) if a warning statement is required to be given pursuant to K.S.A.
60-1103a, and amendments thereto, there shall be attached to the lien
statement the affidavit of the supplier or subcontractor that such warning
statement was properly given; and

(3) a notice of intent to perform, if required pursuant to K.S.A. 60-
1103b, and amendments thereto, must have been filed as provided by
that section.

(b) Owner contractor is defined as any person, firm or.corporation
who:

(1) Is the fee title owner of the real estate subject to the lien; and

(2) enters into contracts with more than one person, firm or corpo-
ration for labor, equipment, material or supplies used or consumed for
the improvement of such real property.

(c) Recording and notice. When a lien is filed pursuant to this section,
the clerk of the district court shall enter the filing in the general index.
The claimant shall (1) cause a copy of the lien statement to be served
personally upon any one owner and any party obligated to pay the lien in
the manner provided by K.S.A. 60-304, and amendments thereto, for the
service of summons within the state, or by K.S.A. 60-308, and amend-
ments thereto, for service outside of the state, (2) mail a copy of the lien
statement to any one owner of the property and to any party obligated to
pay the same by restricted mail or (3) if the address of any one owner or
such party is unknown and cannot be ascertained with reasonable dili-
gence, post a copy of the lien statement in a conspicuous place on the
premises. The provisions of this subsection requiring that the claimant
serve a copy of the lien statement shall be deemed to have been complied
with, if it is proven that the person to be served actually received a copy
of the lien statement.

(d) Rights and liability of owner. The owner of the real property shall
not become liable for a greater amount than the owner has contracted to
pay the original contractor, except for any payments to the contractor
made:

(1) Prior to the expiration of the three-month period for filing lien
claims, if no warning statement is required by K.S.A. 60-1103a, and
amendments thereto; or

(2) subsequent to the date the owner received the warning statement,
if a warning statement is required by K.S.A. 60-1103a, and amendments
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thereto.

The owner may discharge any lien filed under this section which the
contractor fails to discharge and credit such payment against the amount
due the contractor,

Insert the attached sections, as amended.
Renumber remaining sections accordingly.

Sec. 3. KS.A. 60-1102@9@60-1103@‘6 hereby repealed. T,

Sec. 4. This act shall take effect and be in force from and after T~~~
publication in the statute book.

and 60-1103a and K.S.A. 1996 Supp. 60-1103b



Sec. 3. K.S.A. 60-1103a is hereby
amended to read as follows:

60-1103a. Subcontractors’ liens; im-
provement of residential property. (a) As
used in this section, “improvement of residential
property” means: '

(1) Improvement of a preexisting structure in
which the owner resides at the time the claimant
first furnishes labor, equipment, material or sup-
plies and which is not used or intended for use
as a residence for more than two families or for
commercial purposes or improvement or con-
struction of any addition, garage, fence, swim-
ming pool, outbuilding or otier improvement ap-
purtenant to such a structure; or

(2) any construction upon real property
which is (A) owned or acquired by an individual
at the time the claimant first furnishes labor, .
equipment, material or supplies; (B) intended to
become and does become the principal personal
residence of that individual upon completion; and
(C) not used or intended for use as a residence
for more than two families or for commercial

purgoses.

(b) A lien for the furnishing of labor, equip-
. ment, materials or supplies for the improvement
of residential property may be claimed pursuant
to K.S.A. 60-1103 and amendments thereto only
if the claimant has:

(1) Mailed to any one of the owners of the
property a warning statement conforming with
this secticn; or

(2) in the claimant’s possession a copy of a
statement signed and dated by any one owner of
the property stating that the general contractor
or the claimant had given the warning statement
conforming with this section to one such owner
of the property.

(c) The warning statement provided for by
this section, to be effective, shall contain sub-
stantially the following statement:

“Notice to owner: (name of supplier or sub-
contractor) is a supplier or subcontractor provid-
ing materials or Iarl))or on Job No. at (res-
idence address) under an agreement with (name
o’ contractor). Kansas law will allow this supplier

~ or subcontractor to file a lien against your prop-
~erty for materials or labor not paid for by your
contractor unless you have a waiver of lien signed
by this sugplier or subcontractor. If you receive
a notice of filing of a lien statement by this sup-
plier or subcontractor, you may withhold from
your contractor the amount claimed until the dis-
pute is settled.”

(d) The warning statement provided for by
this section shall not be required if the claimant’s
total claim does not exceed $250. '

(e) A lien for the furnishing of
~labor, equipment, materials or supplies
for the improvement of nonresidential
property may be claimed pursuant to
K.S.A. 60-1103, and amendments
thereto, only if the claimant has
notified, by certified mail, return
receipt requested, any one of the
owners of the property within 20 days
of filing the lien, of the intent to file
such lien. Nothing in this subsection
shali extend the six month time period
established in K.S.A. 60-1 103, and
amendments thereto.
54




Sec. 4. K.S.A. 1996 Supp. 60-1103b
is hereby amended to read as follows:

60-1103b. Subcontractors’ liens; new
residential property. (a) As used in this section,
“new residential property” means a new structure
which is constructed for use as a residence and
which is not used or intended for use as a resi-
dence for more than two families or for commer-
cial purposes. “New residential property” does
not include any improvement of a preexisting
structure or construction of any addition, garage
or outbuilding appurtenant to a preexisting struc-
ture. 1
(b) A lien for the furnishing of labor, equip-
ment, materials or supplies for the construction of
new residential property may be claimed pursuant
to K.S.A. 60-1103 and amendments thereto after
the passage of title to such new residential prop-
erty to a good faith purchaser for value only if the
claimant has filed a notice of intent to perform
prior to the recording of the deed effecting pas-
sage of title to such new residential property. Such
notice shall be filed in the office of the clerk of
the district court of the county where the property
is located. : :

(c) The notice of intent to perform and re-
lease thereof provided for in this section, to be
effective, shall contain substantially the following
statement, whichever is applicable:

NOTICE OF INTENT TO PERF ORM
of

(name of suppli by or ]

AA: '
( of sup b or )

do hereby give public notice that I am a supplier, subcontractor
or contractor or other person providing materials or Iabor on
property owned by

(name of property owner)
and having the legal description as follows:

RELEASE OF NOTICE OF INTENT TO PERFORM

NO. AND WAIVER OF LIEN

“q
{name of suppli b or )

of

{add; of rr,. . sub tor or )
do hereby acknowledge that I filed notice of intent to perform
no. covering property owned by

(name of property owner)

and having the legal description as follows:

In consideration of the sum of $ , the receipt of
which is hereby acknowledged, hereby direct the clerk of the
district court of . Kansas to release the sub-
ject notice of intent to perform and do hereby waive and re-
linquish any statutory right to a lien for the furnishing of labor,
equipment, materials or supplies to the above-described real
estate under the statutes of :ﬁe state of Kansas.”




K.S.A. 1996 Supp. 60-1103b (continued)

(d) When any claimant who has filed a notice
of intent to perform has been paid in full, such
claimant shall be required to file in the office in
which the notice of intent to perform was filed,
and to pay any requisite filing fee, a release of such
notice and waiver of lien which shall be executed
by the claimant, shall identify the property as set
fg’rth in the notice of intent:-i{) per}z)mﬁ), artxz’d state
that it is the intention of the claimant to waive or
relinquish any statutory right to a lien for the fur-
nishing of labor or material to the property. Upon
such filing, the notice of intent to perform previ-
ously filed by such claimant shall be of no further
force or effect, and such claimant’s right to a lien
under K.S.A. 60-1101 and 60-1103, and amend-
ments thereto, shall be extinguished.

(e) Any owner of the real estate upon which
a notice of intent to perform has been filed, or an
owner’s heirs or assigns, or anyone acting for sucg
owner, heirs or assigns, and after payment in full
to the claimant, may make demand upon the
claimant filing the notice of intent to perfgrm, for
the filing of a release of the notice and waiver of
lien as provided for in subsection (d), unless the
same has expired by virtue of the provisions set
forth in subsection (f).

(f) Notwithstanding the requirements of sub-
sections (d) and (e), a notice of intent to perform
shall be of no further force or effect after the ex-
piration of 18 months from the date of filing the
same, unless within such time the claimant has
filed a lien pursuant to K.S.A. 60-1101 and 60-
1103, and amendments thereto.

AN (g) A lien for the furnishing of
labor, equipment, materials or supplies
for the construction of nonresidential
property may be claimed pursuant to
K.S.A. 60-1103, and amendments
thereto, after the passage of title to
such new nonresidential property to a
good faith purchaser for value, only if
the claimant has notified, by certified
maii, return receipt requested, any one
of the owners of the property within 20
days of filing the lien, of the intent to
file such lien. Nothing in this
subsection shall extend the six month
time period established in K.S.A. 60-
1103, and amendments thereto.



