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MINUTES OF THE HOUSE COMMITTEE ON JUDICIARY .

+ TR

The meeting was called to order by Chairperson Tim Carmody at 3:30 p.m. on March 5. 1997 in Room 313-

-5 of the Captiol.
All members were presenf except:  Represenfative Krehbiel (excused)

Comunittee staff present: Jerry Ann Donaldson, Legislative Research Department
Mike Heim, Legislative Research Department
Jill Wolters, Revisor of Statutes
Jan Rrasher, Committee Secy eml}’ {excused)

Conferees appearing before the comnmitiee:  Ron Smith, Kansas Bar Association
Barbara Helm, Executive Director of ARCare, Inc.
Judge Sam Bruner, Johnson County District Mdﬁe
Randy Hearrell, Judicial Council
John House, Afttorney, SRS
Senator Pugh
Frank J. Yeoman, Attorney for SRS-written testumony
Lonny Lindquist, Executive Director of KMIAC
Steven Meisel, SPIRIT of Ottawa, Kansas
William C. Snuth, IV, Office Manager for SPIRIT
Charlie Cole, SFIRIT-CHDO
Roxanna Lindquist, SPIRIT-written testimony
Terry Larson, Kansas Alliance for the Menmﬂ}’ I
Scoft Letts, Attorney, Kansas Advocacy & Protective Services,

Inc.
Others attending: See attached list
The Chair called the meeting to order.
SB 106:; Makine of gifts bv conservaters in certain circumstances.

Ron Smith, Kansas Bar Association, testified in wppmi of 8B 106. The conferee stated that this bill allows
conservators. under judicial supervision. to make gifts that are consistent with the disabled or mentally
incompetent person’s «.s‘é’l‘b}ils‘hed giving pattern. (Attachment 1)

Ron Smith, Kansas Bar Association. requested an amendment to 8B 106 that would mcorporate the
provisions of 8B 105 regarding pavback frusts. (Attachment 2)

Barbara Helm, Executive Director of ARCare, Inc. testified in support of the amendment requested by Ron
Smith, which would amend provisions of SB_105 into SB_106. Ms Helm related that this amendment
would allow assets saved for the disabled family member’s care to be used without risking disqualification for
all services, {(Attachment 3)

Judge Sam Bruner, Johnson County District Judge, testilied in support of 8B 106, Judge Bruner stated that
this bill would allow the transfer of these assets for disabled adults to trusts as long as the state has the first
shot at the remaining assets to recoup medicaid expenditures. The conferee stated that the need for this bill
was brought to his aftention by attorneys who said that authority for such gifts could not be found in the
statute giving the conservator the right to make gifts on behalf of the individual. The conferee stated that this
bill i\z All allow legitimate discretion “for an individual's estate to be spent on items that afford them dignity in
fife, but allow eligibility for a complete spend down. Fudge Bruner stated he did not have any problem with
Ron Smith's new Lmﬁuwe

In response fo the Chaimman’s question, Judge Bruner stated that the reason the word “guardian” is in the bill
because of hdeml legislation. Judge Bruner “stated that it would alw ays be the conservator that is making the
transfer. The conferee stated that the state’s enabling legislation to qu‘ihf‘x with the 1993 Congress uses the
word “guardian” so that 1s why it 1s there.

The question was asked as to whether the gifting program may be used to dissipate funds to qualify for state
assistance, medicaid etc. Judge Brumer stated that the purpose of SB 106 is fo give the guardian authority fo
allow the distribution of gifts as the paftern was established by the individual. The conferee stated that the
ability to confinue a pattern of giving will be something the cowrt will consider.
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Inr esponse to a question concerning current law on gifts by the parents to a special needs trust. the conferee
stated that if the gift(s) are assets from the parents they would not act as a disgualifier for medicaid.

The Chair closed the hearing on SB 106,

SB 66: Amendments to the care and treatment act for mentally ill persons.

Randy Hemwﬂ Judicial Council testified in support of SB_66. The conferee stated that SB_66 amends
K.5.A. 59-3026 to add Medicaid claims to funeral expenses and e xpenses of last illness as items the district
judge may order paid from the deceased individual’s estate. The conferee stated that with the passage of 8B
66 a number of conservator Qmps could be closed and additional funds could go to reimbursement of Medicaid
QI‘FCH&HHU €5, {:&Hd&ﬁﬂlﬁﬁ! _j}

The conferee stated that the bill corrects a common situation because SRS is not specifically mentioned in
statute and, therefore, the SRS must petition to recoup Medicaid claims.

Mi. Hearvell referred to Judge Bruner who stated that under this bill funeral expense, expense of last illness
and the SRS liens are on the same priorty. :

The Chair closed the hearing on 8B 66

The Chair open the hearing on SB 68 and stated that as a part of the presentation on 8B 68, testimony will
be heard on HB 2364 also.

SB 68 Amendments to the care and treatment act for mentallv il nersons.

John House, attorney for the SRS and a member of the Judicial Council for the Care and Treaiment for
Mentally [ll persons testified in support of SB 68.

The conferee stated that SB 68 offers technical amendments to legislation passed last yvear codifying the care
and freatment act. (Attachment 5)

The Chair stated that the hearing would remain open on SB 68,

HB 2364 Allowing the suardian to commit a ward to a treatment facility over
the ward’s objection; bearing and nofice required.

Senator Pugh testified in support of HB 2364. Senator Pugh cited several examples showing the need for
HB_2364. The conferee stated that thus bill will provide that the guardian can obtain treatment for the ward
over the ward’s objections where unmediate mtem enfion is necessary. The conferee stated that this bill would
allow in the case of a relapse that the person’s guardian could admit the person involuntarily into freatment.
The conferee stated that this would allow for immediate intervention short of going through a full-blown
commitment hearing. The conferee stated that the ward could at any time dissolve the guardianship by going
to Cowrt and demmmmﬂnﬂ that they were no longer disabled. The conferee stated that this bill would allow

i?he person’s guardian to obtain necessary treatment and care for the ward in a timely manner.
A fiac hﬁwﬁni h\
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Committee members asked questions concerning the increased time allowed for the guardian to file in court the
commitiment hearing. The conferee ﬂ;plm*ied the different standards applied to guardianships in cases of
disabled or mentally ill persons. The conferee explained the exceptions to the powers of a guardian.

In response to a Comuniftee member’s question, Senator Pugh stated that the SRS’s proposed changes to the
bill would defeat the purpose of the bill of obtaining immediate care for a disabled person.

My, John House, attorney for the SRS testified stating that the Department of SRS is neufral regarding HB
2364 and proposed some changes to the bill. The conferee stated that the proposed balloon amendments are
infended to clarify the exception being created by HB 2364. The conferee recommended utilizing the Care
and Treatment Code definitions to mggel any action by the guardian. (Attachment 7)

Frank J. Yeoman, Jr. Judge of the District Court provided written testimony calling for the Committee
members to look at the bill’s language of K.5.A. 59-3018(1)(1) and (5} A) and compare that language with
that 1n the definition of a “disabled person™ at L.5.A. 59-3002 (a). (Attachment 8)

o
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Lonny Lindquist, Executive Director of KMIAC testified in opposition to HB 2364. The conferee stated that
current law allows the guardian the authority for two years to readmit the ward to an appropriate treatment
facility as may become necessary. The conferee stated that this bill provides that the guardian could place the
ward in a freatment facility w ithout any due process for a period of fourteen days “before a hearing. The
conferee stated that HB 2364 would increase the possibility of abuse of the ward by the Ouﬂdnn
(Attachment 9}

Steven Meisel, SPIRIT of Ottawa, Kansas testified in opposition to HB 2364. The conferee stated that his
concern was that according to earlier bills anyone can be classified unfit or “mentally ill” and thus be put under
guardianship. The conferee stated that so called "normal” person can be put into this segment of the
population and thus lose all rights as an American Citizen. (Attachment 10)

William C. Swmith IV, the Office Manager for SPIRIT Inc. CHDO testified in opposition to HB_2364. The
conferee stated that he objected to the concept of guardianships. The conferee discussed several potential
scenarios where the mfhmm of the guardian might be abusive and the rights of the ward would be
relinquished. The conferee stated that he feels this bill takes rights and privileges away from those placed
under a guardianship. (Attachment 11)

Charlie Cole, SPIRIT-CHDO read the testimony of Roxanna Lindquist, Executive Director of SPIRIT Inc.
CHDO in opposition to HB_2364. M. Cole stated that personally this bill might be the beginning of more
infrugive laws. {(Attachiment 123

The Committee members discussed issues and comments contained in Roxanna Lindquist written festimony.

Terry Larson, Kansas Alliance for the Mentally 11, testified in opposition to HB 2364. Ms Larson stated that
Edward Moynihan, President of Kansas AMI felt the need to oppose this bill because he felt that due process
rights w ould be denied to the ward. The conferee stated that the Kansas AMI supports the 1990 Mental Health
Reform law and that possibly a better job could be done to educate judges on issues of mental illness. The
conferee stated that the Iaw was changed last vear to allow guardians two-year commitment authority with a
hearing up front in order for commitment to occur. The conferee stated that this bill would be depriving

Yovrihiala thaie Tre
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The Commiitee members discussed with the conferee changing the time within which a hearing must be held
to -8 hours.

Scott Letis, Attorney with Kansas Advocacy & Protective Services, Inc. (KAPS) testified in opposition to HB

2364. The conferee stated that this bill will create an unnecessary alternative form of commitment that is
inconsistent with the care and treatment act. The conferee discussed three points of opposition: the extension
of time for the guardian to file, qualified mental health professionals involvement. and procedures already exist
for emergency observation and treatment. (Attachment 14)

The Chair closed the hearings on SB 68 and HB 2364.

The Chair announced that the Committee will be having hearings on HB 2415, however, that bill was not
referred to the Appropriations Committee so the bill to be heard next week will be B 2506 another bill
dealing with juvenile justice reform.

The Chair adjowrned the meeting at 5:45 p.m.

The next meeting is scheduled for March 6, 1997.
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Legislative Testimony

KANSAS BAR (. Rep. Tim Carmody, Chair

ASSOCIATION . . ;
Members, House Judiciary Committee
1200 SW Harrison St.
PO. Box 1037 _ .
FROM: Ron Smith, KBA General Counsel

Topeka, Kansas 66601-1037
Telephone (913) 2345696

FAX (913) 2343813 SUBJ: SB 106
Email: ksbar@ink.org

DATE: March §, 1997

OFFICERS
Dale L. Somers, President

Jo ¢ Thowen, Presdenele. A conservator is someone who is appointed by a Court to manage the financial affairs of
buid) vase Vieeident g disabled or mentally incompetent person. Many times they are appointed when
ke Renalts e T relatives seek the protection of the court for the finances of their incompetent relatives
Jint i peceide ywho become incompetent due to stroke or other injury. Other times they are used by
soam or covemons COUTE Order to insure that one group of relatives do not get control of an incompetent
et e it pelative’s money and spend it all, affecting the rights of other heirs.
Lynn R. Johnson, District 1
fln et DN Conservators are court-appointed only. They cannot exist privately by contract. As such
tidudcon DN the powers of a conservator are strictly limited by statute. Judges will not allow
conservators to do something not allowed by statute, primarily in Chapter 59, article 30
of the probate code.

Sara S. Beezley, District 3
Warren D. Andreas, District 4

Hon. Richard W. Holmes, District 5

H:“L’]L‘l“ Z::: The problem this bill addresses is that once a person becomes incompetent, their previous
st D gwmg patterr’l, ceases. The person.for whom .tl}e conserv.ator'shlp is made (the
conservatee”) might have had a history of giving financial gifts regularly to the
conservatee’s church, or in an estate planning situation he or she might have been giving
the children $10,000 per year.

Richard L. Honeyman, District 7
Daniel J. Sevart, District 7
Hon. Patricia Macke Dick, District 8

Kery E. McQueen, District 9

urrent law does not allow these sorts of gifts to be made by a conservator even if it
might represent the wishes of the disabled or incompetent person for whom the
conservatorship was appointed.

James L. Bush, District 10
David W. Boal, District 11
‘Thomas A. Hamill, Assn. ABA Delegate

William B. Swearer, Assn. ABA Delegate

SB 106 allows conservators, under judicial supervision, to make these gifts. We are

ot . sutne 113 e USUAILY talking about gifts to a giving pattern established prior to the incompetency of the

Hon Jen E shepher, o ey, CONSETVAtEE. Conservators would have to prove with evidence that the conservatee

would have made the gifts if still competent. And the conservator must show any gift

made would not deplete the corpus of the conservatorship to where the conservatee's
remaining property after the gift or gifts would not be sufficient for the conservatee's

o e, e needs.  Most often these are gifts to churches or charities or relatives.

Hon. Christel E. Marquardt, KS ABA Delegate

EXECUTIVE STAFF
Marcia Poell Holston, CAE,
Executive Director

Ginger Brinker,

e The bill passed the Senate without debate. We hope you will pass it too.

Debra Prideaus,
Communications Director
’

Ronald Smith, HO USe Jé‘ 0{1‘4 I.ﬁ V-y

General Counsel

Art Thompson, ﬂ /+ﬁ€, h men 7L /
Public Services Director
3/5/77
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KANSAS BAR TO: Members, House Judiciary Committee
ASSOCIATION
. FROM: Ron Smith, KBA General Counsel
1200 SW Harrison St. -
P.O. Box 1037
Topeka, Kansas 66601-1037 SUBIJ: SB 105, payback trusts
Telephone (913) 234-5696
FAX (913) 2343813 DATE: March 5, 1997

Email: ksbar@ink.org

omcens SB 105 was heard in the Senate Judiciary Committee. That Committee was a bit confused by these sorts
Dilel- Somen, Pesdent o what are called “payback trusts.” Thus they took no action by the deadline. The bill is still alive, but
John €. Tilowson, President<let cqught by the turnaround deadline. We’d like you to consider adding this authority to SB 106.
David J. Waxse, Vice President
Zackeny E. Reynolds,Secetary Treaswrer 111 1993 Congress got tougher on the use of trusts to shelter assets in order to more rapidly qualify for
John L v, Pt resident. StAtE Mediicaid assistance. As a result, a common practice of putting assets into a trust to make the
recipient appear to have no assets is no longer allowed, except in very narrow circumstances. In 42 USC
BoarD oF covernors § 1396p(+4), basically three types of trusts are still allowed:

Emest C. Ballweg, District 1

Pl Rl 1. a trust for a disabled individual under 65 established for the benefit of such individual by a
Hon. Seve Leben, Distict 1 parent, guardian, grandparent, or a court — if the state receives all amounts remaining in the
Michael P. Crow, Distict 2 trust to repay Medicaid payments made to this individual,

Sara 8. Beezley, District 3

2. A trust for the benefit of an individual if it is composed only of SSI, pension or other income to
the individual and accumulates income while in the trust and the state receives the remaining
amounts equal to total medical assistance supplied under Medicaid.

Warren D. Andreas, District 4
Hon. Richard W. Holmes, District 5

Hon. Marla J. Luckert, District 5

Susin C. Jacobson, Distict 3. A trust containing the assets of a disabled person if the trust is managed by a nonprofit
Marilyn M. Harp, Disrct 7 association, including pooled amounts from other trusts for investment purposes, and the
Richard L. Honeyman, Disrict 7 accounts are established by parents, grandparents or guardians.
Daniel J. Sevart, District 7
These sorts of trusts are commonly called “payback” trusts because SRS gets “paid back” for medical
assistance paid by Medicaid during the disabled person’s life — if there are remaining trust assets when
the person dies. If these conditional trust provisions are not strictly complied with, the trust assets must
Jumes L bush Dt 0 e considered when determining the eligibility of these persons for initial Medicaid benefits, and a
David W. Bl Dissct 11 “spend-down” must occur before eligibility. Such trusts are now being set up by private individuals.
Thomss A, Hanill, Assn. ABA Dekegre Se€ the fact that they are exempted trusts under the Kansas Public Assistance Manual, part 5434.1-
Willam B, Swearer, Asn. ABA Delegue 434.2. It is attached.

Hon. Patricia Macke Dick, District 8

Kenry E. McQueen, District 9

. Most often these payback trusts are created by parents who have no duty to support their adult disabled
child, but who have assets and want to make those assets go as long as possible for their adult child.
fon Jen S SR pavback trusts often are called “quality of life trusts,” since the assets can be used for things that SRS
seame s Medicaid cannot pay, e.g. a trip to Disneylanfi, travql expenses for regular visits by important relatives
Mgl e L for the disabled person, or some sorts of medical assistance that Medicaid only partially pays for.
) Medicaid will not pay for outings, or travel, or some medical assistance. Payback trusts can.

Clifford K. Stubbs, YLS President

Karla Beam, Continuing Legal
Education Director

Ginger Brinker,
Administrative Director

Debra Prideaus,

House Jud-eiar ¥
Communications Director
Ronald Smith, A)/sza(i /7 men 1 2“

General Counsel

Art Thompson, 3 / 5 / 7 7

Public Services Director



House Judiciary Committee
SB 105

If these trusts have assets when the disabled person no longer needs them, the assets revert to the state — the state is “paid
back” — to the extent the state has paid for Medicaid assistance. Remainders — if any — then go to the disabled person’s
estate — if any. However, most of the time the entire amount of the trust is paid back to the state since assistance received
exceeds remaining assets.

Guardians and conservators, however, have no statutory authority to set up these payback trusts. This is what SB 105
allows, create the authority for guardians and conservators to set up these conditional trusts. Nofe the common thread in
all such trusts is that, under federal law, the state welfare agency must receive any remaining frust assets upon the death
of the disabled person. If that language is not in the trust, it is not an exempt trust and the assets will be counted against
the person’s request for Medicaid assistance.

Private individuals can set up these trust, e.g. a parent for a child or a grandparent for a grandchild. Conservators under
strict court supervision need this authority, too. That is what SB 105 allows.

Our proposed amendments are offered to insure the similar result in the formation of payback trusts, but also to recognize
that SRS has statutory authority to allow pooling of such trust assets for investment purposes. We also want the
conservator to have authority to pool the trusts for investment purposes under SRS guidelines.

Our proposed amendments are in BOLD FACE

SENATE BILL No. 105
By Committee on Judiciary
1-24

AN ACT concerning conservators; relating to creation of trusts in certain circumstances.

Be It Enacted by the Legislature of the State of Kansas:

Section 1. (a) A guardian or conservator, with or without notice, upon the order of the district
court, may create an irrevocable trust and transfer property of the conservatee to-a-such trust
ereated-by-the-eonservatorfor the benefit of the conservatee, if the court finds such transfer will
enable the conservatee to qualify for benefits from any federal, state or local governmental
program or will accelerate such qualification.

(b) For purposes of this section, a trust to which property of a conservatee is transferred
includes:

o2 ~ol



(1) a trust established by the guardian or conservator for the benefit of the ward or
conservatee when the guardian or conservator, or its successor as appointed by the court, serves
as sole trustee of such trust, and the ward or conservatee is the sole beneficiary of such trust
during its term; or

(2) a pooled trust established and managed by a nonprofit corporation, certified in
accordance with KSA 59-3037 and amendments thereto, when a separate account is established
and maintained for the sole benefit of the ward or conservatee during the term of the account.

(c) Any property of a ward or conservatee transferred to such a trust or account within a
trust shall be transferred upon a finding by the district court that:

(1) the term of such a trust or account within a trust does not extend beyond the ward or
conservatee’s lifetime;

(2) the provisions of such trust or account within a trust provides for the distribution of
the trust estate for the benefit of the ward or conservatee to the extent not satisfied from
government benefits, in the same manner and under the same circumstances the property of the
ward or conservatee would have been distributed for the benefit of the ward or conservatee
pursuant to the provisions of article 30 of chapter 59 of the Kansas statutes annotated and
amendments thereto, had such transfer not occurred; and

(3) upon the termination of such trust or account within a trust, the provisions of the trust
require the entire trust estate or account, to the extent not required to be expended to reimburse
governmental entities for benefits provided as a condition for qualification for such benefits, is to
be paid over and assigned to the conservatorship, should such termination occur during the
ward or conservatee’s lifetime, either to the legal representative of the ward or conservatee’s
estate or in the same manner such trust property would have been distributed had such trust
property been distributed to the legal representative of the ward or conservatee’s estate, should
such termination occur by virtue of the conservatee’s death.

() (d) To the full extent not inconsistent with the provisions of this section, any such trust
created pursuant to the provisions of this section and to which property of a conservatee is
transferred pursuant to the provisions of this section, and the trustee thereof shall be subject to the
provisions of article 30 of chapter 59 of the Kansas statutes annotated and amendments thereto,
including but not limited to, investment authority, bonding and annual and final accounting
requirements and appointment of successor trustees, in the same manner such provisions would have
applied had the property of the conservatee not been transferred to such trust.

Sec. 2. This act shall take effect and be in force from and after its publication in the statute book.

:;2 "(?



This statute is referenced in the SB 105, subsection (b)(2).

KSA 59-3037. Appointment of corporation as guardian; qualifications; procedure.

(a) A private, nonprofit corporation organized under the Kansas general corporation code may act as guardian for
an individual found to be in need of a guardian under the act for obtaining a guardian or conservator, or both, if the
private, nonprofit corporation has been certified by the secretary of social and rehabilitation services as a suitable agency
to perform the duties of a guardian.

(b) The secretary of social and rehabilitation services shall establish criteria for determining whether a private,
nonprofit corporation should be certified as a suitable agency to perform the duties of a guardian. The criteria shall be
designed for the protection of the ward and shall include, but not be limited to, the following:

(1) Whether the private, nonprofit corporation is capable of performing the duties of a guardian;

(2) whether the staff of the private, nonprofit corporation is accessible and available to wards and to other persons
concerned about their well-being and is adequate in number to properly perform the duties and responsibilities of a
guardian;

(3) whether the private, nonprofit corporation is a stable organization which is likely to continue in existence for
some time; and

(4) whether the private, nonprofit corporation will agree to submit such reports and answer such questions as the
secretary may require in monitoring corporate guardianships.

(c) Application for certification under this section shall be made to the secretary of social and rehabilitation
services on forms supplied by the secretary. The secretary of social and rehabilitation services may suspend or revoke
certification of a private, nonprofit corporation under this section, after notice and hearing, upon a finding that such
corporation has failed to comply with the criteria established by rules and regulations under subsection (b). Such
corporation shall not be appointed as a guardian during the period of time the certificate is suspended or revoked.

(d) No private, nonprofit corporation shall be eligible for certification under this section if such corporation
provides residential care in an institution or community based program or is the owner, part owner or operator of an adult
care home, lodging establishment or institution engaged in the care, treatment or housing of any person physically or
mentally handicapped, infirm or aged.

(e) The secretary of social and rehabilitation services may adopt rules and regulations necessary to administer the
provisions of this section.

(f) This section shall be part of and supplemental to the act for obtaining a guardian or conservator, or both.



To: Members, House Judiciary Committee
From: Barbara Helm, Executive Director, ARCare
Subj: SB 105, Payback Trusts

Date: March 5, 1997

/%90(54’,— J(; Aiciar y
-/4/71&28/7/476/7 £ 3

3/5/97



Page 1 ~42

LEGISLATIVE TESTIMONY

My name is Barbara Helm. I am executive director of ARCare, Inc. Iam here to speak on behalf of ARCare in support
of Senate Bill 105.

ARCare is a private, non-profit agency established almost 20 years ago by parents of children with severe disabilities.
ARCare was formed to assist the parents in the care of their severely disabled children and to continue to supervise that
care after the death of their parents. ARCare may act as an advocate, a guardian, or a conservator to an adult with severe
disabilities. ARCare is certified by K.S5.A. 59-3037.

The disabled individuals ARCare serves cannot work or are able to work only in limited, supervised work shelters. In
another time they would have been institutionalized. Their parents want them to be as independent as possible, but

they cannot live unsupervised. often require assistance and frequently require on-going medical care
because of their disabilities.

Parents continue to be concerned about their disabled adult children and want them to get the
services and care they need. They worry that no one will be watching out for their adult children
after their death. They worry that needed services will no longer be available, that their disabled
adult child will have to do without necessary medical care because of inability to pay, or that their
disabled adult child will be forgotten by distant familv members.

While they are living, parents can ensure that these things are available by paying medicaid co-
pavments or by filling out forms to establish eligibility under changing rules or by taking their
child for holiday visits with relatives or by providing a place to stay if an institution or group
home closes. But after their death they fear their disabled adult child will be abandoned or lost in
an uncaring bureauracy.

The majority of these parents have limited resources and could not afford to pay for all the
services and care their adult disabled child needs. Many, aging themselves, are retired and may
also be experiencing health problems associated with aging. But often, in anticipation of this time,
thev have set aside money for their child, or their child has received gifts which they have saved,
or they have saved the eamings of their child while paying for their child’s care themselves. They
hope these assets will be used for their child TO SUPPLEMENT THEIR CARE. in an
emergency, or if services are ended.

But current rules create a “catch 22" situation for the families. Under current rules, assets in the
disabled family member’s name make the family member ineligible for Medicaid and many other
State services. Consequently, families are not able to use assets saved for their disabled family
member’s care without risking disqualification for all services.

Congress recognized the unique circumstances of disabled adults and their families and carved out
some very limited situations where trusts could be used by families to participate in the care of
their disabled family members. These trusts are commonly very small by trust standards.

The assets in such trusts must be used only for the care of the disabled individual in prescribed
ways. Ifassets remain in the trust at the death of the disabled individual the state must be paid

back for anv medical assistance paid to that person during his or her lifetime.

In accordance with these rules ARCare established a pooled trust in 1996. A separate account is
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1997 SENATE BILL 66
KANSAS JUDICIAL COUNCIL TESTIMONY
MARCH 5, 1997

The problem Senate Bill 66 addresses was called to the attention of the Judicial Council
by District Judge David Casement of Montgomery County.

’ Presently, K.S.A. 59-3026 states that if a conservatee dies, the district court may pay
appropriate funeral expenses and the expenses of the conservatee’s last illness. It is not unusual
to have a conservatee die intestate with no known heirs, a very modest estate and no unpaid claims
except SRS. It is common interpretation of K.S.A. 59-3026 by judges of the district court, that
because SRS claims are not specifically named in the statute that SRS must petition for
administration before it can recover. Some estates are not large enough to justify the costs of
administration and they remain open.

Senate Bill 66 amends K.S.A. 59-3026 to add Medicaid claims to funeral expenses and
expenses of last illness as items the district judge may order paid from the deceased conservatee’s
estate.

By amending the statute as proposed by the Judicial Council, a number of conservatorships
could be closed and some additional funds will flow to Medicaid reimbursement.
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COMMENTS OF THE JUDICIAL COUNCIL
CARE & TREATMENT ADVISORY COMMITTEE
ON 1997 SENATE BILL 68
March 5, 1997

Section 1 (59-2957)

This section is proposed to be amended by “re-lettering” the paragraphs to eliminate
confusion. This section was re-written in S.B. 469 from old K.S.A. 59-2913 and in that process
three paragraphs were added specifying the three attachments which need to accompany a
petition. The bill failed to separate the two subparts of subsection (a) and that, in turn, caused
the numbering of the paragraphs to result in the subsection containing repeating references.
The amendment is technical.

Section 2 (59-2958)

This section is proposed to be amended in to provide clarification. The amendments
are technical.

Section 3 (59-2966)

This section is proposed to be amended by adding a requirement that an actual copy
of the court’s treatment order be provided to the head of the treatment facility (to which the
person has been committed for treatment). The committee believes this is regularly done, but
was requested to make an explicit requirement of this by representatives of treatment facilities.
Since the court order is the legal authority by which the treatment facility may detain the
individual, having a copy of the order in their files provides proof of the exact nature of the
commitment and its duration. The committee considers the amendment to be principally
technical.

A similar amendment is proposed to K.S.A. 59-2969.

Section 4 (59-2967

This section is proposed to be amended in Section 4, subsection (e), line 22 by inserting
the word “material.” It is intended that the “noncompliance” referred to be “material” and
not technical in nature.

This section is proposed to be amended in subsection (f) by changing the “trigger point”
upon which a patient’s right to a hearing is fixed. The current provision triggers this hearing
upon the issuance of an exparte emergency custody order. At that point, the patient will likely
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not be in custody and the committee was reminded that the patient may, in some instances, not
be found and taken into custody until well after the time required for the hearing to have been
scheduled to have occurred. It makes more sense to trigger the hearing by the taking of the
patient into custody. In most cases, this will not significantly change when the hearing will
actually occur from what is provided in the current section (since most patients will be
immediately picked up after the issuance of the court’s order), in those cases where there is a
delay in taking the patient into custody, the hearing will technically also be delayed in being
set if not held, but no violation of the patient’s rights will have occurred since no greater time
transpires under this new provisions than that was contemplated when the current section
following the taking of the patient into custody.

Section 5 (59-2969)

This section is proposed to be amended by allowing a requirement that an actual copy
of the court’s treatment order be provided to the interested parties rather than mere “notice”
of such. The committee believes this is regularly done, but was requested to make an explicit
requirement of the order by representatives of treatment facilities and of patients and their
attorneys, in order to provide all parties with proof of the exact nature of the commitment and
its duration.

A similar amendment is proposed to K.S.A. §9-2966.

Section 6 (59-2971)

This section is proposed to be amended by distinguishing requirements of what and
how documents from a transferring court are transmitted to the court receiving venue.
Literally following the current section would require a transferring court to fax the entire file
of a case that may be many months old. For example: in the case where venue is transferred
after a patient has been transferred from one treatment facility to another. That was not the
original intent of the committee in its proposals which became S.B. 469. This redraft clarifies
that faxing is required only in those instances where a patient’s right to an upcoming hearing
is at stake. Otherwise, mailing is adequate.

The section is also amended by adding subsection lettering for ease of reference.
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SENATE CHAMBER

TESTIMONY IN SUPPORT OF HOUSE BILL 2364
MARCH 5, 1997

| want to thank the members of the House Judiciary Committee for
extending me the opportunity to appear before you today in support of the
provisions of HB 2364. This bill represents a small effort towards
addressing a large problem in the care and treatment of those persons in
our communities that suffer from major mental illnesses.

This problem first became obvious to me when | was serving as the county
attorney of Pottawatomie County, Kansas, in the mid-1970’s. Late in the
evening of a holiday, weekend, or after business hours, | would receive a
phone call from a perplexed law enforcement officer, family member, or
close friend of a person experiencing severe mental problems. As | spoke
with these people, it would become apparent that a real problem existed.
An individual would be experiencing serious problems. They would be
disoriented, confused, hallucinating, or engaging in bizarre actions. A call
to the mental health agency would not be readily answered or if answered,
nothing useful would be done. For instance, | recall being offered the
scheduling of an intake interview in two weeks.

The remedy became the use of involuntary commitment procedures. These
involved and still involve a procedurally strict and rigid legal process
whereby a person can be eventually compelled to get treatment for mental
illness. At first, these procedures were fraught with all kinds of
problems, both procedural and legal. Now they have become somewhat
easier to use.

The probate code of Kansas provides that in the case of a disabled person,
a guardian can be appointed to care for the physical needs of that person.
A mentally ill person very often meets the standards of a disabled person
within the meaning of the statute. This bill provides an amendment to the
probate code that would allow that a guardian who had been appointed by
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the Court after a hearing, appointment of an attorney to represent the
proposed ward, and even after a jury trail would be allowed to sign the
ward into treatment over the ward’s objection. This would allow the
friends or family of a mentally ill person to become appointed as that
person’s guardian. In the case of a relapse or reoccurrence of the illness,
the guardian could sign the person into treatment. This would allow
intervention short of going through a full-blown commitment hearing. The
ward, of course, could at any time do away with the guardianship by going
to Court and demonstrating that they were no longer disabled.

Respectfully subry,

ward W. Pugh



Department of Social and Rehabilitation Services
Rochelle Chronister, Secretary

‘ - SRS stsxon s
To pr0v1de services to nsas in need that contnbute to thexr safety and
: promote dxgmty, mdependence and responsxbmy .

Testimony of John House
Before the House Committee on Judiciary

March 5, 1997
CONCERNING HOUSE BILL 2364 - Concerning Guardians

Mr. Chairman and members of the committee, thank you for allowing
me to testify concerning HB 2364. The Department of S.R.S.
neither supports nor opposes HB 2364, but, in as much as it
impacts upon the department’s responsibilities to enforce the
laws relating to the hospitalization and treatment of psychiatric
patients pursuant to KSA 75-3307b and the department’s
responsibilities to provide care and treatment to such persons at
the state’s psychiatric hospital (Larned State Hospital,
Osawatomie State Hospital, Rainbow Mental Health Facility, Topeka
State Hospital), we do wish to call the committee’s attention to
the information represented on the attached chart and request
that if the committee determines to recommend HB 2364 for passage
that the amendments shown in the “balloon” attachment be made.

KSA 59-3018 provides for the authorities a guardian has and does
not have. Currently, a guardian does not have the authority to
place their ward in a psychiatric treatment facility without
either obtaining advance authority from the court to admit their
ward, or, the same as any other person, proceeding under the
civil commitment act to have their ward regularly committed for
psychiatric care. KSA 59-3018a governs how a guardian obtains
prior court approval for such an admission.

HB 2364 proposes to create a new exception to these rules to
allow a guardian to place their ward in a psychiatric treatment
facility for up to 24 days before a court hearing is held to
review that action. The department takes no position on whether
or not allowance of such an exception would meet Constitutional
due process requirements. A shortened time period may address
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any such Constitutional concerns, but may also negate the value
of this proposed exception.

The proposed “balloon” amendments are intended to clarify the
exception being created by HB 2364. Technical amendments noted
are also included. At the heart of the proposed exception this
bill would create is the grounds upon which the guardian could
commit their ward against the ward’s will. The current proposal
language is largely circular since it is basically the same
language by which a person is determined disabled and in need of
a guardian. I understand the intent of the Bill to be to allow
the guardian to obtain emergency psychiatric care for their ward
when the guardian sees the ward in need of such. I would
recommend utilizing the Care and Treatment Code definitions to
trigger any action by the guardian. (These are attached for the
committee’s convenience.) The committee will need to choose
alternatively according to whether it intends to allow the
guardian to proceed at the level of mere mental illness, or
whether it intends to restrict the guardian to the more
restrictive standard applicable to civil commitment actions, or
whether the committee intends to allow the guardian to act at
either level as the guardian may choose. Those alternatives are
bracketed in the “balloons” on page 5 of the Bill.

If I or the department can be of any other assistance to you,
feel free to contact me.

Respectfully submitted,

John H. House

Staff Counsel

SRS, Office of the General Counsel
915 SW Harrison, Rm. 530

Topeka, KS 66612-1570

(913) 296-3967
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Alturnative means for admission of a

Involves a

How soon is the admission reviewed

ward to a "treatment facility" separately by a court?
reported
case?

1 voluntary by the ward, if No at the next annual report re-
the ward "has the capacity view
to consent to treatment” (KSA 59-3029)
(KSA 59-3018a(d), KSA 1996
Supp. 59-2949)

2 involuntary emergency by a Yes 3 days + any weekend and/or
law enforcement officer holiday
following the taking of the (KSA 1996 Supp. 59-2956, 59-
ward into custody 2958)
(KSaA 1996 Supp. 59-2953,
59-2954 (b))

3 involuntary emergency upon Yes 3 days + any weekend and/or
presentation of the ward holiday
at a treatment faciliiy by (KSA 1996 Supp. 59-2956, 59-
any person (including a 2958)
guardian)
(KSA 1996 Supp. 59-2954(c))

4 involuntary upon (a) an Yes (a) 2 days + any weekend and/
ex parte emergency custody, or holiday
or (b) other order issued (KSA 1996 Supp. 59-2958)
by the court (b) a hearing will have already
(KSA 1996 Supp. 59-2954(a), been held before the order
59-2958(a), 59-2959(e), 59~ is issued
2966)

5 "voluntary by guardian" if
the guardian has obtained
prior authority from the
court to do so, either:
(a) under proceedings under No (a) a hearing will have alread"




6

"KSA 1996 Supp. 59-2945, et.
seq. conducted pursuant to
KSA 1996 Supp. 59-3018a

or

(b) from a prior proceeding
pursuant to KSA 1996 Supp.
59-3018a resulting in a grant
of continuing authority

‘proposed HB2364 "commitment"
by the guardian, subject to
post admission hearing

No

been held before the order
is issued

(b) 90 days (which can be moved
up at the request of the
ward)

(KSA 1996 Supp. 59-3018a,
KSA 1996 Supp. 59-2969)

No

24 days (14 days to file +
10 days to the hearing)
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(4) providing required consents on behalf of the ward;

(5) exercising all powers and discharging all duties necessary or
proper to implement the provisions of this sections;

(6) placing the ward in a treatment facility subject to the provisions

(e)

of subsection 430f KS.A. 59-3018a, and amendments thereto.

() A guardian of a ward is not obligated by virtue of the guardian’s
appointment to use the guardian’s own financial resources for the support
of the ward.

(g) A guardian shall not have the power:

kncept—as—proviaed tHoseCtion—L{{+—o A0 LG g
amendments-theretorte/place a ward in a facility or institution, ther than
a treatment facility, unless the placement of the ward has been approved

by the court.
(2) £ Exeep

1
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(3) To consent, on behalf of a ward, to psychosurgery, removal of a
bodily organ, or amputation of a limb unless the procedure is first ap-
proved by order of the court or is necessary, in an emergency situation,
to preserve the life or prevent serious impairment of the physical health
of the ward.

(4) To consent on behalf of the ward to the withholding of life-saving
medical procedures, except in accordance with provisions of K.S.A. 65-
28,101 through 65-28,109, and amendments thereto.

(5) To consent on behalf of a ward to the performance of any exper-
imental biomedical or behavioral procedure or to participation in any
biomedical or behavioral experiment without the review and approval by
an institutional review board under title 45, part 46 of the code of federal
regulations, where title 45, part 46 of the code of federal regulations
applies, or by a review committee where title 45, part 46, of the code of
federal regulations does not apply unless: ,

(A) Itis intended to preserve the life or prevent serious impairment
of the physical health of the ward and it does not involve the application
of aversive stimulation; or :

(B) it involves a behavioral procedure or experiment that does not
involve the application of aversive stimulation; or

(C) itis intended to assist the ward to develop or regain that person’s
abilities and has been approved for that person by the court; and

(D) in the case of any procedure or experiment involving the appli-
cation of aversive stimulation, the procedure or experiment has been ap-

To

To place a ward in a treatment facility
unless the placement of the ward has been
approved by the court pursuant to KSA 59-
3018a, and amendments thereto, except as
provided for in subsection (&) of KSA 59-
3018a, and amendments thereto.
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proved by the court.

'No public or private entity or agency shall require or allow a ward to
perform any experimental biomedical or behavioral procedure or to par-
ticipate in any biomedical or behavioral experiment without the consent
of the guardian.

(6) To prohibit the marriage or divorce of a ward.

(T) To consent, on behalf of a ward, to the termination of the ward’s
parental rights.

(8) To consent, on behalf of a ward, to sterilization of the ward, unless
the procedure is first approved by order of the court after a full due
process hearing where the ward is represented by a guardian ad litem.

(h) The guardian shall at least annually file a report conceming the
personal status of the ward as provided by K.S.A. 56-3029 and amend-
ments thereto.

Sec. 2. K.S.A. 1996 Supp. 59-3018a is hereby amended to read
follows: 59-3018a. (a) Except as provided in subsection ¢! a guardiamgnay /

file with the court a verified petition seeking authority to be able to admit
the guardian’s ward to a treatment facility. Upon the filing of such peti-

_ tion, the court shall issue the following:

(1) An order fixing the time and place of the hearing on the petition.
The time designated in the order shall in no event be earlier than seven
days or later than 14 days after the date of the filing of the petition.

(2) An order that the ward appear at the time and place of the hearing
unless the court enters an order that the presence of the ward would be
injurious to the ward’s welfare. The court shall enter in the record of the
proceedings the facts upon which the court has found that the presence
of the ward at the hearing would be injurious to the ward’s welfare. Not-
withstanding the foregoing provisions of this subsection, if the ward or
the ward’s attorney files with the court a written request that the ward
be present at the hearing, the ward’s presence cannot be waived.

(3) An order appointing an attorney to represent the ward at all stages
of the proceedings. The court shall give preference, in the appointment
of the attorney, to any attorney who has represented the ward in other
matters if the court has knowledge of the prior relationship. The ward
shall have the right to choose and to engage an attorney and, in that event,
the attorney appointed by the court shall be relieved of all duties by the
court.

(4) An order that the ward appear at the time and place that is in the
best interest of the ward to consult with the court appointed attorney,
which time shall be prior to the hearing on the petition.

(5) Notice in the manner provided by subsections (a)(1)(A) through
(C), (a)(2) and (b) of K.S.A. 59-3012 and amendments thereto.

(b) At or after the filing of a petition pursuant to this section, the

who believes the ward is in need of psychi-
atric treatment
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court may issue the following:
(1) An order for mental evaluation in the manner provided by sub-

59-3010

section (a)(6) of X.S.A. 58-36+2%4nd amendments thereto.

(2) An order of continuance, for good cause shown, upon request of
the petitioner, the ward or the ward's attorney.

(3) An order advancing the date of the hearing to as early a date as
is practicable upon request of the ward or the ward’s attorney.

(c) The hearing on a petition filed pursuant to this section shall be
held at the time and place specified in the court’s order unless an ad-
vancement or continuance has been granted. The hearing shall be to the
court only. The petitioner and the ward shall be afforded an opportunity
to appear at the hearing, to testify and to present and cross-examine
witnesses. All persons not necessary for the conduct of the hearing may
be excluded. The hearing shall be conducted in as informal a manner as
may be consistent with orderly procedure and in a physical setting not
likely to have a harmful effect on the ward. The court shall receive all
relevant and material evidence which may be offered, including the tes-
timony or written findings and recommendations of the treatment facility,
hospital, clinic, physician or psychologist who has examined or evaluated
the ward. Such evidence shall not be privileged for the purpose of this
hearing.

If, upon the completion of the hearing, the court finds by clear and
convincing evidence that the criteria set out in subsection (e) of K.S.A.
1996 Supp. 59-2946 and amendments thereto esKeSmi—761+2b03-and
amendments.thezeto are met, and after a careful consideration of rea-
sonable alternatives to placement treatment, the court may enter an order
granting such authority to the guardian as is appropriate, including con-
tinuing authority to readmit the ward to an appropriate treatment facility
as may become necessary. Any such grant of continuing authority shall
expire two years after the date of final discharge of the ward from such
a treatment facility if the ward has not had to be readmitted to thet-type-
ofa treatment facility during that two-year period of time. Thereafter any
such grant of continuing authority may be renewed only after the filing
of another petition in compliance with the provisions of this section. Any
admission of the ward made pursuant to such authority shall be subject
to periodic review in the manner set out in K.S.A. 1996 Supp. 59-2969
and amendments thereto.

d) / Exeept-as-otherwise-provided-byJew, a ward may voluntarily con-
sent to the ward’s admission to a treatment famhty if able aad-pemtt-gd

Pursuant to the provisions of KSA 1996 Supp.
59-2949
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(e)

-(ﬁf( 1) A guardian may commit such guardian’s ward to a treatment
facility over the objections of the ward if it appears to the guardian that

ward is [a mentally ill person’] Ca mentally
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(2) The guc;rdian shall file with the court, within 14 days, a verified
petition stating that the ward has been committed to the treatment facility.

£ TS
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(4) Notice shall be given to the ward named in the petition, the at-
torney of the ward and to such other persons as the court shall direct. If
the ward has a spouse, custodian or conservator, notice shall also be given
to such person. If the ward does not have an attorney, the court shall
appoint an attorney to represent the ward at all stages of the proceedings.
The court shall give preference, in the appointment of the attorney, to any
attorney who has represented the ward in other matters if the court has
knowledge of the prior relationship. The ward shall have the right to
cheose and to engage an attorney and, in that event, the attorney ap-
pointed by the court shall be relieved of all duties by the court.

(5) The notice shall state:

ill person subject to involuntary commitment
for care and treatmentl [ either a mentally
ill person or a mentally ill person subject

" to involuntary commitment for care and treat-

ment? as definded in KSA 1996 Supp. 59-2946,
and amendments thereto, except that no such
ward shall be admitted to a state psychiatric
hospital without a written statement from a
gqualified mental health professional author-
izing such admission.

Upon the filing of a verified petition, the
court shall fix a time and place of a hear-
ing on the petition, which hearing shall be
held not later than 10 days following the
filing of the petition.

[a mentally ill person] [ a mentally ill

(A) That a petition has been filed, alleging that the ward is%unablets

receive. and evaluateinformation erfoph'no]y orto-cE
7
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(B) the time and place of the hearing; and

(C) the name of the attorney appointed to represent the ward and the
time and place where the ward shall consult with such attorney.

(6) The notice shall be served personally on the ward and the attorney
of the ward, not less than five days prior to the date of the hearing and
immediate return thereof shall be made. Notice required to be given to
any other person shall be given in such manner and for such a period of
time as the court shall deem reasonable.

(7) Subsection (b) and (c) shall apply to the proceedings pursuant to
this subsection.

(8) Nothing herein shall prohibit the ward from receiving treatment
from the treatment facility during the time such ward is in the facility
pursuant to this subsection.

Sec. 3. K.S.A. 59-3018 and K.S.A. 1996 Supp. 59-3018a are hereby
repealed.

person subject to involuntary commitment

for care and treatment]) Ceither a mentally
ill person or a mentally ill person subject
to involuntary commitment for care and treat-
ment] as definded in KSA 1996 Supp-. 59-2946,
and amendments thereto, and in need of con-
tinued placement in a treatment facility;



CARE AND TREATMENT ACT
FOR MENTALLY ILL PERSONS

59.2946. Definitions. When used in the
care and treatment act for mentally ill persons:

(a) “Discharge” means the final and complete
release from treatment, by either the head of a
treatment facility acting pursuant to K.S.A. 1996
Supp. 59-2950 and amendments thereto or by an
order of a court issued pursuant to K.S.A. 1996
Supp. 59-2973 and amendments thereto.

(b) “Head of a treatment facility” means the
administrative director of a treatment facility or
such person’s designee.

(c) “Law enforcement officer” shall have the
meaning ascribed to it in K.S.A. 22-2202, and
amendments thereto.

(d) (1) “Mental health center” means any
community mental health center organized pur-
suant to the provisions of K.S.A. 19-4001 through
19-4015 and amendments thereto, or mental
health clinic organized pursuant to the provisions
of K.S.A. 65-211 through 65-215 and amend-
ments thereto, or a mental health clinic organized
as a not-for-profit or a for-profit corporation pur-
suant to K.S.A. 17-1701 through 17-1775 and
amendments thereto or K.S.A. 17-6001 through
17-6010 and amendments thereto, and licensed in
accordance with the provisions of K.S.A. 75-3307b
and amendments thereto. _

(2) “Participating mental health center”
means a mental health center which has entered
into a contract with the secretary of social and
rehabilitation services pursuant to the provisions
of K.S.A. 39-1601 through 39-1612 and amend-
ments thereto.

(e) “Mentally ill person” means any person
who is suffering from a mental disorder which is
manifested by a clinically significant behavioral or
psychological syndrome or pattern and associated
with either a painful symptom or an impairment
in one or more important areas of functioning, and
involving substantial behavioral, psychological or
biological dysfunction, to the extent that the per-
son is in need of treatment.

(H (1) “Mentally ill person subject to invol-

untary commitment for care and treatment”

means a mentally ill person, as defined in subsec-
tion (e), who also lacks capacity to make an in-
formed decision concerning treatment, is likely to
cause harm to self or others, and whose diagnosis
is not solely one of the following mental disorders:
Alcohol or chemical substance abuse; antisocial
personality disorder; mental retardation; organic
personality syndrome; or an organic mental dis-
order.

(2) “Lacks capacity to make an informed de-
cision concerning treatment” means that the per-
son, by reason of the person’s mental disorder, is
unable, despite conscientious efforts at explana-
Hon, to understand basically the nature and effects
of hospitalization or treatment or is unable to en-
gage in a rational decision-making process regard-
ing hospitalization or treatment, as evidenced by

an inability to weigh the possible risks and be
fits.

(3) “Likely to cause harm to self or others”
means that the person, by reason of the person’s
mental disorder: (a) Is likely, in the reasonably
foreseeable future, to cause substantial physical
injury or physical abuse to self or others or sub-
stantial damage to another’s property, as evi-
denced by behavior threatening, attempting or
causing such injury, abuse or damage; except that
if the harm threatened, attempted or caused is
only harm to the property of another, the harm
must be of such a value and extent that the state’s
interest in protecting the property from such
harm outweighs the person’s interest in personal
liberty; or (b) is substantially unable, except for
reason of indigency, to provide for any of the per-
son’s basic needs, such as food, clothing, shelter,
health or safety, causing a substantial deteriora-
tion of the person’s ability to function on the per-
son’s own.

No person who is being treated by prayer in the
practice of the religion of any church which
teaches reliance on spiritual means alone through
prayer for healing shall be determined to be a
mentally ill person subject to involuntary com-
mitment for care and treatment under this act un-
less substantial evidence is produced upon which
the district court finds that the proposed patient
is likely in the reasonably foreseeable future to
cause substantial physical injury or physical abuse
to self or others or substantial damage to another’s
property, as evidenced by behavior threatening,
attempting or causing such injury, abuse or dam-
age; except that if the harm threatened, attempted
or caused is only harm to the property of another,
the harm must be of such a value and extent that
the state’s interest in protecting the property from
such harm outweighs the person’s interest in per-
sonal liberty.

(g) “Patient” means a person who is a volun-
tary patient, a proposed patient or an involuntary
patient.

(1) “Voluntary patient” means a person who
is receiving treatment at a treatment facility pur-
suant to K.S.A. 1996 Supp. 59-2949 and amend-
ments thereto.

(2) “Proposed patient” means a person for
whom a petition pursuant to K.S.A. 1996 Supp.
50-2952 or K.S.A. 1996 Supp. 59-2957 and
amendments thereto has been filed.

(3) “Involuntary patient” means a person who
is receiving treatment under order of a court or a
person admitted and detained by a treatment fa-
cility pursuant to an application filed pursuant to
subsection (b) or (¢) of K.S.A. 1996 Supp. 59-2954
and amendments thereto.

(h) “Physician” means a person licensed to
practice medicine and surgery as provided for in
the Kansas healing arts act or a person who is em-
ployed by a state psychiatric hospital or by an
agency of the United States and who is authorized
by law to practice medicine and surgery within
that hospital or agency.
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(i) “Psychologist” means a licensed psycholo-
gist, as defined by K.S.A. 74-5302 anéJ amend-
ments thereto.

(j) “Qualified mental health professional”
means a physician or psychologist who is em-
ployed by a participating mental health center or
who is providing services as a physician or psy-
chologist under a contract with a participating
mental health center, or a registered masters level
psychologist or a licensed specialist social worker
or a licensed master social worker or a registered
nurse who has a specialty in psychiatric nursing,
who is employed by a participating mental health
center and who is acting under the direction of a
physician or psychologist who is employed by, or
under contract with, a participating mental health
center.

(1) “Direction” means monitoring and over-
sight including regular, periodic evaluation of
services.

(2) “Licensed master social worker” means a
person licensed as a master social worker by the
behavioral sciences regulatory board under K.S.A.
65-6301 through 65-6318 and amendments
thereto.

(3) “Licensed specialist social worker” means
a person licensed in a social work practice spe-
cialty by the behavioral sciences regulatory board
under K.S.A. 65-6301 through 65-6318 and
amendments thereto,

(4) “Registered masters level psychologist”
means a person registered as a registered masters
level psychologist by the behavioral sciences reg-
ulatory board under K.S.A. 74-5361 through 74-
5373 and amendments thereto.

(5) “Registered nurse” means a person licensed
as a registered professional nurse by the board of
nursing under K.S.A. 65-1113 through 65-1164
and amendments thereto.

(k) “Secretary” means the secretary of social
and rehabilitation services.

(1) “State psychiatric hospital” means Larned
state hospital, Osawatomie state hospital, Rain-
bow mental health facility or Topeka state hospi-
tal.

(m) “Treatment” means any service intended
to promote the mental health of the patient and
rendered by a qualified professional, licensed or
certified by the state to provide such service as an
independent practitioner or under the supervision
of such practitioner.

(n) “Treatment facility” means any mental
health center or clinic, psychiatric unit of a med-
ical care facility, state psychiatric hospital, psy-
chologist, physician or other institution or person
authorized or licensed by law to provide either
inpatient or outpatient treatment to any patient.

(o) The terms defined in K.S.A. 59-3002 and
amendments thereto shall have the meanings pro-
vided by that section.

History: L. 1996, ch. 167, § 2; Apr. 18.
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®firial Reparter
March 5. 1997 2338200 xt. 4078
Joint House/Senate Committee
ATTN: Representative Carmody
Kansas Capitol

Topeka, KS 66612

Dear Representative Carmody & Committee:

I hope you will forgive me for not appearing personally, as I planned to do. Iam
a part of the Courthouse Safety Committee and, with the crisis we have to contend
with, I find it essential to be a part of the meeting which is occurring at the same time

as this hearing.
Sincerely,
for b 7 i
P4 -
F J. ?{’ eoman, Jr.
GE ©F THE DISTRICT COURT
FJY:elh
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TESTI THE JOINT ENAT TTE
Ladies and Gentlemen:
1 thank you for the opportunity to address the committee concerning House Bill 2364.

I am Frank Yeoman, District Judge in Shawnee County and the judge in charge of
ongoing supervision of the hundreds of cases directly affected, or with potential to be
affected, by the provisions of House Bill 2364.

I will get right to the point and tell you that my original intent was to oppose this bill
because I understood it to be an attempt to undo, or limit, what was just accomplished in last
year's Senate Bill 469, which was passed into law last April. Having reviewed the bill
further, and having discussed it with some of my colleagues and others, I have come to see

the concept of the bill differently and am stating here, today, that I do not oppose the concept
reflected in this bill.

I would ask that you take a careful look at the bill’s language of K.S.A, 59-3018(f)X1):

.. . the ward’s ability to receive and evaluate information effectively or to
communicate decisions, or both, is impaired to such an extent that the ward
lacks the capacity to meet essential requirements for the ward’s physical
health, mental health or safety.

and (5)(A):

. . . alleging that the ward is unable to receive and cvaluate information
effectively or to communicate decisions, or both, and is impaired to such an
exctent that the ward lacks the capacity to meet essential requirements for the
ward's physical health, mental health or safety;

and compare that language with that in the definition of a “disabled person” at K.S.A. 59-
3002(a) which provides: “Disabled person” means any adult person whose ability to receive
and evaluate mforma sffectivel is i e

ALlS » [V O

such an extent that the person lacks the capacity to.
requirements for such person’s physical health or safcty, or both-

My conclusion would be to simply ask, should there be some separate o additional

finding that you would want us to make?
o OW L«Kb -
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The current law allows the guarﬁ
Adding Subsection F allows S0
place its ward in a treatment:facility: f
another possible 10 days b@ 2 he ~ That : doesn’t sound like much,
but time is one thing in thlgg“ felyou: ep. /hen you are forced
someplace you don’t want to be, 24 da /s cal : ongtime that cannot be
made up. " ;

,.isn’t that enough?
a guardian could

Subsection F to control through lntlmldatfog*ab
I ask that you NOT p
Thank you for your time and consideration in hearin what I have to say. I hope this
will serve to help in your decision making. I will be happy to answer any questions
you might have.

Sincerely,

Sy

Lonny Lmdqulst
Executive Dlrector o£ KMIAC
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Lonny Lindquist
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Jon Lyons
-President
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-Vice President

John Tucker
-Secretary
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To: House Judicary*€o £ ommittee
Chairman Represenﬁatwe Carmody

\1

My name is Steven Mersel and I work for thegSupport Program for Independent
Responsible Indrvrduzﬁs in Transrtlon Inc. (SPIRIT) as the ofﬁce secretary

,amendments to this bill berng brogght befere you now have far reiichmg
1mpllcatlons Thlsabrll segms to remove all rights; of the mentally ill who are under
guardlanshp In readmg thrs bill and loﬂkmg back [ see, that anyone can be put into

even be heard from for up to 24 days after belng admitted. T don’t know about you,
but I would be quite agitated at that, and would be trying to defend myself. This
action would be considered out of the “norm” and used against me in the hearing
when it finally came to pass. |

The reason this concerns me so greatly is that according to earlier bills anyone can
be classified unfit or “mentally i11” and thus be put under guardianship. So at
anytime a so called “normal” person can be put into this segment of the population
and thus lose all rights as an American Citizen. The term unfit applies not only to
the mentally ill side, but also seems to apply to physical aspects. If a person has a
dehabilitating medical disability they to can be put into guardianship. This can be
related to a large part of the population. In guardianship they can be controlled and
manipulated to a point where they are no longer a person but a robot. People like
this can no longer be a functional part of society, so then they can be reclassified as
mentally ill and further controlled. This is a never ending downward spiral that can

only lead to a major problem.

if'/ouSe Jud(a‘\&ry

Prxe honen 4= /0
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At this point in time the only people affected are the mentally ill. Do they not have
any rights? This could blossom to all aspects of the population. I believe that it must be
curtailed now before it gets out of control.

I believe that you should dismiss this bill, and that you should give people the right to decide the
path of their own life and be a part of society rather than be segregated and a burden on it.

Thank you for your time and attention.

— L~ F7)

Steven Meisel
Office Secretary for SPIRIT INC.

/0 "“L
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To: The House J udxcnar}*"Commutee
BOARD of Chairman Carmondy
DIRECTORS Re: House Bill #2364 -

,(HKJSE

§
Lonny Lindquist }

-Coordinator P

~dJon Lyons \? gﬁ
“President My ﬁaiﬂc is William C Smltiis IV, the § Qﬁicc
Esther Fitzgerald (Supi)orﬁ?;ogram fot: Independant Re§pon31ble Individuals in Trans1ti®n Inc.
John Tucker Commumty Housmg D@vclopment Orgamzatfon) one ef the CRO’S ‘(Consumer Run
ff*’“"{ Orgamzauons) in the sta‘f@ of Kansas Frankly, I amé’urpnscd/that House Bill # 2364
finda Zimmerman has gotten as far afw has. I t all (i€ work that has been done on the

Wayne Jennings

Mental Health Reform was

-8rg. Of Arms

Mary Jennings

Srg. Of Apms , _;mt soeiety calls “normal How
Elgia Woodward & i € way you were' actm. 3 and

-Fundraiser Chair

James Maurer St 4 Y0 ‘the custody ofa

.Board. Member SUAL ' d | unlty tal Health Center (CM['IC)
ek Lot a daily : that you
LeRoy Prihoda e {olpdtaih (1t { T - i tZl 41390;3 mﬁ Now that
ey YOULAIS goillg f*%"%e%@M@C b hitlgs will happen; ftst; you will gain the social
-Board Member stigma of being labeled mcntally 111 and second you  will lose your job.” ‘What happens
Bill Elmore when you lose your job? You would lose your house, probably your family and all

-Board Member

because your spouse would have to support the family. Almose anything of value
that you have you start selling, to help make both ends meet.

This court appointed guardian and you get into a heated discussion about you going to

HONORARY the CMHC instead of going to work. So this guardian decides to have you committed
%m to a Mental Health Hospital and the guardian has you admitted while this guardian

@ files the necessary paperwork. It takes 14 (fourteen) days for your name to come up
STAFF on the docket. For the fourteen days that you were in the hospital the doctors,
,‘5;1','"3,3‘;:;, because of your enraged attitude at being committed against your will, have been over
Wiliam Smith medicating you to, get you to act as a socially acceptable person. In a court room,
Office Manager with no jury, as somebody decided it was unnecessary, you stand before a judge and
Steven Meisel other Mental Health professionals who have seen you in the past two weeks and are
Secretary currently over medicating you because there was nothing wrong with you in the first

place, and try to come out of the fog that the medication has put on you. Now
%/Ou‘se \_79(;{6{(!@ l\a P \//
Hachmen+ 1/
35777




remember that you don’t have the right to jury so the next couple of years of your life hinge upon
the decision of some Mental Health professionals that have only seen you while you were enraged
about the injustice done to you. These professionals have seen you for at most one hour in the
past two weeks and think that they can decide whats good for you in your future.

Lets say that the best happens and you get out of the courtroom a free man, you still have the
stigma of having once being classified as mentally ill. If the worst happens and you are committed,
you lose everything, your spouse, your house, your car, everything.

) e one person the power over
another, in most cases the power will go to there heads. “Power corrupts” is an old adage that
comes to mind. If you give a person that kind of power you arg looking for trouble. Just like in
the examplie I gave above, all that was mong was that the guardlan and the ward had a
disagreement andl the guardian got angry about it. Do we reqlly want to put that kind of power in
one persons hands lthmk it would be a mlstake Wc haven’t glven that kind of power to anyone

Guardianships, in my opinion, are nothmg but trouble. If yo

who doesn’t act for the: re oWn safetv oi‘ for theu:
smokers, the older generation ﬁlat can’t ,
aloohql Now I think that, govers mg)b:t fithe

‘ dthls bill takes those
f: L ~-)Q}we really

the carpet? 1tk r{‘ &p ousithati

needs to be ‘ztomped outbéfore:itigets any furthcr and-becomes'a problem.ﬂn our ovsr‘burdened
judicial system and society. There will be those who will take advantage of what this bill says to
get what they want be it an easy divorce to getting even after a rather heated argument.

Thank you for the allowing me to state my views on this bill .

m Smith IV

Office Manager
SPIRIT Inc. CHDO
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To: House Judiciary Commiftee .
BOARD of Chairman Represenati\% Carmondy
DIRECTORS Re: House Bill 2364 A March 5, 1997
Lonny Lindquist
-Coordinator
Jon Lyons 5 5 i ’
'; :t::“;:ﬂz , My nam s Roxanna Lindquist} the Exegutive Difector of SPIRIT Inc. CHDO
Ve Prosident (Suppott Program for Independent Responsible Individuals in TransitionInc.
dohn Tucker Community Housing Devélopment Orgagization). Having been in this field for over

ey 29 (twenty-nine) Jears and in being the Executive Diregtor, 1 haye/seen consumers on
rdianships, having: comeand go. SPIRIT has had 5

~Treasurer conservatorship, fmShlPs :
Wayne Jennings  (five) consumiefs placedin trags; 1 US o1}, istrict Court orders. None
g Lourt ordg;;g;&fand all 5 (ﬁgg)

-8rg. Of Arms
for or in

Mary Jennings
-Srg. Of Arms

Elgia Woodward &,
-Fundraiser Chair

James Maurer

-Board Member

Melvin Lollar

-Board Member

LeRoy Prihoda | e

-Board Member ) & &

Wanda Swinehart House Bill #2 imphes thfdt a g@aﬂhﬁﬂ hasthc saﬁ}ccxpe p

~Board Member professional, if this is not what the bill says, I beg to differ, because in Section (£X2)

Bill Elmore this bill states that any person has the right to put another person in any hospital,
treatment facility and to decree medical services, even if not wanted by the ward.
Where is our freedom? The Jews had no rights in Germany because Hitler decreed
it. The Blacks had no rights in being human beings until the Civil War freed the

%‘%’;—%Bl slaves, and still it took 100 (one hundred) more years for them to obtain their rights.

Forrest Clark o
I thought we lived in the 20th Century, and that we were supposed to be

%%Cuu compassionate, civilized people, but this bill proves that we live in the Datk Ages yet

Assist. Director and that we are afraid of our brother, sister, mother, father, or any other relative, not

William Smith to mention our neighbors or the person across the country. I don’t know how you

Office Manager were taught but I was taught to love my fellow man, not to control him and this bill

Steven Meisel would do just that, “control”.

Secretary

How is it possible for you to say that a guardian should be able to make decisions

/7/oa5é,u Judicia vy
Httna hmer = 72~
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about a wards life when that guardian could be a spouse ( dating someone else, mad at the ward,

or just wanting control) or a stranger, not understanding anything about the ward. Please tell me
how the court could know what the guardian is thinking...are the courts mind-readers? Ibelieve
this puts a heavy burden on the judicial system and also allows the State to relieve a ward of up to
24 (twenty-four) lost days of their lives. Personally, I don’t know of any unprofessional person
that would be qualified to make these serious decisions about a wards health, mental state, or well-
being. This ability takes years of training in life experiences or professionalism deemed necessary.
We also understand trained people and professionals are “people” too, and like people, make
mistakes in judgements.

ect to influences that make it
 part of the judgement. We

We all, black or white, professional o ‘not, are human animal
easy to pass judgement over our fellovgg man, as long as we are
call this the human touch, are we to be go humanly touched?

I believe, as do many of the people SPIRII’ serves, that consuxhers of Mental Health, the
physically challenged:or ill, or any person;should have the right to say what happens to their body
and mind and to take that self-control awa’ig_is bordéring on gbntrolling the masses like slavery or

Hitlers concentration camps

We control our pets, but should

we céntrol ur brothers? At tjmes it feglégl‘ike we care more
about our animals than we do for low: P

ly, Iwould g_of’Want that kind of care

s
Executive Director
SPIRIT Inc. CHDO.

[ -2



@©Kansas AMI

KANSAS ALLIANCE FOR THE MENTALLY ILL

112 SW. 6th & PO. Box 675
Topeka, Kansas 66601
913-233-0755 o FAX 913-233-4804

‘ 1-800-539-2660

e-mail: ksami@sprynet.com

Testimony

‘To: House Judiciary Committee

From: Terry Larson, Kansas Alliance for the Mentally Ill
RE: House Bill 2364

Date: March 5, 1997

On behalf of the Kansas Alliance for the Mentally Ill and its president, Edward

Moynihan of Concordia, I would like to take this opportunity to state our
opposition to HB 2364.

Kansas AMI is proud to be counted among the major supporters of the 1990
Mental Health Reform law and its ongoing implementation. This bill appears
contrary to the principle of reform, depriving the freedom of individuals who
have not committed any crimes but are very, very ill. House Bill 2364 muddies

the authority of the community mental health centers, which is where treatment
decisions need to be made.

Last year the law was changed to allow guardians two-year commitment
authority. However, the hearing must be held up front in order for commitment
to occur. HB 2364, which allows for commitment without a hearing, seems not
only unnecessary in light of the new law but also very punitive.

Remember, mental illnesses are physical disorders of the brain just like asthma is
a disorder of the lungs. The key is humane and effective treatment tempered with
a rational and enlightened approach to commitment when needed.

Thank you for allowing me to speak to you today.

Ho USe. :T(,u:l CEAR
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Aftiliated with the National Alliance for the Mentally Il



KAPS

KANSAS ADVOCACY & PROTECTIVE SERVICES, INC.

2601 Anderson Ave., Suite 200 501 W. Jackson, Suite 425
Manhattan, Kansas 66502-2876 Topeka, Kansas 66603
Voice/TDD (913) 776-1541 Voice/TDD (913) 232-0889
Voice/TDD (800) 432-8276 Fax (913) 232-4758
Fax (913) 776-5783 E Mail jgermer@idir.net
Board of Directors:
Robert Ochs, President Josephine Patten, Secretary/Treasurer Martha Blue-Banning
Sharon Joseph Richard Guitierrez Jane Rhbys
Kate Shaer Tim Steininger Pat Terick
TO: House Judiciary Committee
- FROM: Kansas Advocacy & Protective Services, Inc.
RE: House Bill 2364
DATE: March 5, 1997
Introduction

My name is Scott Letts. I am an attorney with Kansas Advocacy & Protective Services, Inc.

(KAPS). KAPS is a federally funded nonprofit corporation. KAPS is the designated protection
and advocacy agency for individuals with disabilities for Kansas. Each state and territory in the
United States has a similar organization. KAPS’ role is to advocate for the rights of individuals
with disabilities. Pursuant to federal law, KAPS has authority to pursue resolution of disputes
through legal, administrative, and other appropriate remedies. It is KAPS’ belief that individuals
should resolve disputes at the lowest level of intervention, if possible.

KAPS’ Services:

KAPS administers four federal programs: 1) Protection and Advocacy for Individuals with
Developmental Disabilities (PADD), 2) Protection and Advocacy for Individuals with Mental
Ilness (PAIMI), 3) Protection and Advocacy for Individual Rights (PAIR), and 4) Protection and
Advocacy for Assistive Technology (PAAT). Each program has a different federal funding
source. KAPS averages approximately 125 requests for assistance each month. KAPS limits the
number of cases it accepts for representation based on program priorities developed annually
based on public comment. KAPS provides information, legal advice, and referrals to those
individuals whose situation does not fall within program priorities.

PADD serves individuals who have a lifelong disability that manifests itself before age 22 and
impairs three of seven life activities including mobility, learning, ability to live independently,
language, economic self-sufficiency, self-care, and self-direction. KAPS’ caseload is approximately
60% special education issues and 40% adults living in residential and community settings.

1 ﬁz()ag,g TJud taiar 7/
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PAIMI serves individuals with mental illness who are in 24-hour residential facilities or if an issue
arises within 90 days of the individual’s discharge from a residential facility. Because of the
eligibility limitations imposed by federal law, the PAIMI program primarily serves individuals
with mental illness admitted to one of the state psychiatric hospitals or who reside in nursing
facilities.

PAIR serves “other” individuals with disabilities. PAIR can serve anyone with a lifelong
disability who is not eligible for services under either PADD or PAIMI. Because KAPS does
not have the funding to serve this large group, PAIR’s priorities are generally limited to
Americans With Disabilities Act issues, particularly access to state and local government services
and access to public accommodations.

The Kansas University Affiliated Program at Parson administers the PAAT Program. KAPS
performs the legal advocacy component of the program to advocate for individuals with
disabilities to obtain assistive technology from public or private funding sources so that they can
live and work independently in the community.

PROPOSED AMENDMENT TO KANSAS STATUTES § 59-3018a

KAPS believes that proposed amendment to Kan. Stat. § 59-3018a will create an unnecessary
alternative form of commitment that is inconsistent with the care and treatment act (Kan. Stat.
§§ 59-2945-2986). The amendment would allow a guardian to commit a ward to a treatment
facility for an extended time (between 5 and 29 days) before a court hearing on the petition for
commitment. This situation can occur whenever a guardian unilaterally decides that the ward’s
ability to receive and evaluate information is impaired and that the ward cannot provide for his
or her physical health, mental health or safety. The proposed amendment would allow the
guardian to make this determination without consulting a qualified mental health professional
or anyone else.

This amendment creates an alternative procedure for emergency detention in treatment facilities
that has few of the procedural safeguards the care and treatment act provides for emergency
detention and civil commitment. Guardians will have authority under the amendment to
commit their wards that the district court does not have under the care and treatment act. We
view this proposed amendment, if passed, to be a serious infringement of individual rights.

THE AMOUNT OF TIME BEFORE JUDICIAL REVIEW IS EXCESSIVE

Under the proposed amendment, the guardian has 14 days to file a petition notifying the district
court that he or she has committed the ward to a treatment facility (f)(2). Then the court has
an additional 10 days to set a hearing date (f)(3), and finally, the court requires service of the
hearing notice on the ward not less than 5 days before the hearing (f)(6). Adding these days, the
hearing might not occur until the ward has been in a treatment facility for almost one month.
Naturally, the best case scenario would occur when the guardian filed the petition on the same
days as the commitment and the court scheduled a hearing 5 days later. We suspect that
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guardians will rarely file the petition immediately.

Contrast the long periods described in the preceding paragraph with the time requirements of
the care and treatment act. Emergency observation is authorized by Kan. Stat. § 59-2953 and
§ 59-2954 and may last only for a short time. Unless the treatment facility receives further
orders from the court, it must discharge the individual at the end of the first day that the district
court is open after the individual was admitted to the treatment facility.

Ex parte emergency orders the district court enters pursuant to Kan. Stat. § 59-2958 expire at the
end of the second day that the district court is open after the individual was admitted to the
treatment facility. Courts cannot issue successive ex parte orders.

A court generally orders a hearing to occur on a treatment petition within 7 to 14 days after the
petitioner files the petition for commitment. Before the hearing, the individual does not stay
in a treatment facility unless the court enters a temporary custody order as provided by Kan.
Stat. § 59-2959. The court may enter a temporary custody order if a petition requests the order
pending a hearing on a petition for commitment. The court must hold the hearing within 2
days after the petitioner requests the temporary custody order.

Under the care and treatment act, emergency orders and ex parte orders expire within 2 days and
hearings for temporary custody orders also must occur within 2 days. Generally, the hearing
on the commitment petition follows within 14 days. Under the proposed amendment, the
guardian will merely have to inform the court that he or she has committed the ward within that
time. We know of no reason that a commitment action a guardian initiates should move so
slowly. Any individual facing a civil commitment should have an opportunity to appear before
a court before a commitment of any substantial length of time occurs. The proposed
amendment would allow commitment for a substantial length of time based only upon the
guardian’s decision that the ward should be in a treatment facility.

QUALIFIED MENTAL HEALTH PROFESSIONALS INVOLVEMENT

Throughout the care and treatment act is the idea that an individual should not be subjected to
any form of involuntary commitment unless a qualified mental health professional has first
evaluated whether the individual needs treatment in a psychiatric facility. The care and
treatment act defines “qualified mental health professional” at Kan. Stat. § 59-2946()). The
proposed amendment ignores the “gatekeeper” role of these community mental health center
staff persons.

Under the care and treatment act, no individual will be transported to a state psychiatric hospital
for emergency observation unless a qualified mental health professional has authorized such an
evaluation (Kan. Stat. § 59-2953 and § 59-2954). A statement from a qualified mental health or
other appropriate professional that the individual is subject to involuntary commitment must
accompany a petition for an ex parte order (Kan. Stat. § 59-2958(b). Courts will not enter
temporary custody orders unless a qualified mental health professional has authorized admission
to a state psychiatric facility (Kan. Stat. 59-2959(¢)(2).
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Obviously, the legislature by requiring evaluations by qualified mental health professionals
throughout the care and treatment act, recognized the importance of involving community
mental health centers in the commitment process. The proposed amendment, by cutting out
mental health center involvement or at least not requiring the center’s involvement, is contrary
to the principles of mental health reform. The amendment violates an individual’s right to an
evaluation before any type of extended commitment in a treatment facility.

PROCEDURES ALREADY EXIST FOR EMERGENCY OBSERVATION AND
TREATMENT

A procedure already exists in the care and treatment act that allows a guardian to obtain an
emergency observation order and a temporary custody order that requires his or her ward to
remain in an institution pending adjudication of a commitment petition. Kan. Stat. § 59-2954(c)
provides that emergency observation can take place upon an application by “any individual.”
The statutory requirements of the application are reasonable and a guardian should have no
trouble complying with the requirements if the ward is truly likely to harm himself or herself.
One requirement is that the applicant must agree to file a petition for an involuntary
commitment pursuant to Kan. Stat. § 59-2957. The petition for involuntary commitment can
include a request for an ex parte order or a temporary order if the guardian believes either is
necessary.

The procedures outlined in the preceding paragraph will allow a guardian to start a commitment
action, if appropriate, and more importantly the procedures in the care and treatment act assure
that the ward will not be detained in a treatment facility for many days or weeks without a
hearing. Again, the proposed amendment does not offer any assurances of a speedy hearing,
though the ward will remain at a treatment facility involuntarily.

CONCLUSION

KAPS does not believe that the Committee should recommend passage of the proposed
amendment to Kan. Stat. § 59-3018a. The proposed amendment does not provide adequate
provisions for a hearing within a reasonable time, nor does the amendment even address the
involvement of the community mental health centers as required by the care and treatment act.
Determining whether a ward’s ability to receive and evaluate information or to express decisions
is impaired to the extent that the ward lacks the capacity to meet essential requirements for
physical health, mental health or safety is a complex decision. To give a guardian the authority
to make that decision without a professional’s evaluation is to give a guardian too much
authority over another individual’s life. Such authority is contrary to philosophy behind the
Kansas guardianship laws. Another shortcoming is that the proposed amendment is that it
attempts to create an emergency procedure especially for guardians to commit their wards to
treatment facilities; the care and treatment act already provides a mechanism that a guardian
could use in appropriate situations.

In short, KAPS believes that the proposed amendment to Kan. Stat. § 59-3018a and the
amendment to subsection ¢ the legislature passed last session (guardians given authority to
readmit wards to treatment facilities without court approval) are steps backward.  These
provisions ignore the safeguards the legislature incorporated into the care and treatment act and
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they give guardians the opportunity to be far too controlling of their wards. We also oppose
the amendment and last year’s amendment because they create a special commitment process that
affects only wards and their guardians. During the involuntary commitment process, wards
should have the same rights as individuals who do not have guardians. If this amendment passes,
that will not be the case.

KAPS urges the Committee to not pass House Bill 2364. I want to thank the Chair for setting
time aside for consideration of KAPS’ comments.
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