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MINUTES OF THE HOUSE COMMITTEE ON INSURANCE.

The meeting was called to order by Chairperson Dennis Wilson at 1:35 p.m. on February 19, 1998 in Room

527-8 of the State Capitol.

All members were present except: Representative Cindy Empson, excused

Committee staff present: Bill Wolff, Legislative Research Department
Robert Nugent, Revisor of Statutes
Beth James, Committee Secretary

Conferees appearing before the committee: Tom Wilder, Kansas Insurance Department
Chris McKenzie, League of Kansas Municipalities

Others attending: See attached list

The meeting was called to order at 1:35 p.m. by Chairperson Dennis Wilson. He said there were some bills
before the committee that needed discussion. The first bill was HB2638.

HB2638: Solvency requirements for group-funded municipal insurance pools.

The Chairperson called Tom Wilder to the speakers stand. (Attachment #1). Mr. Wilder handed out a balloon
for HB2638. He said he would go over the amendments with the committee, and that there is some language
that the School Board Association and the League of Municipalities had concerns about. The Insurance
Department got together with these two groups and they have worked out all but one of the concerns, which
the committee will have to make a decision on. After finishing the balloon amendments the Chairperson called
Chris McKenzie to the podium.

Mr. McKenzie said he actually has two points of disagreement with the Insurance Department. They are
outlined in his written testimony. (Attachment #2). One of these disagreements has to do with the insolvency
statutes and the other is the proposal of a new subsection (1) to follow (k) on page two having to do with
surplus funds. A discussion followed. It was decided that the committee would wait to work the bill until
they received some additional language from the Insurance Department.

The Chairperson then turned the committees attention to HB2966.
HB2966: Title insurance reform.

Representative Myers said that this is a very good bill. Representative Myers made a motion to pass out
HB2966 favorably. The motion was seconded by Representative Gregory. A short discussion followed.
Representative Tomlinson said that he agreed with Representative Myers and that he felt the other title bill
HB2692, was also important.

HB2692: Title_insurance, requiring certain disclosures and prohibiting certain
actions.

Representative Tomlinson made a substitute motion to combine the two title bills. Representative Tomlinson
passed out a “balloon” to the committee. (Attachment #3). Representative Tomlinson went through the
balloon with the committee. The motion was seconded by Representative Myers. Some of the language in the
change had been of concern to Chairperson Wilson, so he was asked to explain this. Representative
Tomlinson finished going through the “balloon™.

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbatim, _Individual remarks as reported herein have not been submitted to the individuals 1
appearing before the committee for editing or corrections.
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Representative Kirk commended Representative Tomlinson on his effort to reach a compromise in making this
a more palatable bill. But, she asked the committee not to combine the two bills. She felt that if the committee
did combine them there would be a good chance that they may jeopardize HB2966. She feels that HB2692
is incredibly controversial and deserves an independent debate and decision on its own merits.

A discussion followed. The Chairperson called for the vote. The committee voted against Representative
Tomlinson’s substitute motion.

Representative Kirk passed out to the committee a “balloon” for amendments to HB2966. (Attachment #4).
She explained the amendments. Representative Kirk made a substitute motion to pass out HB2966 favorably
with the amendments in her balloon. The motion was seconded by Representative McCreary. There was no
further discussion. The vote was taken and the motion passed.

There was no further business for the day. The meeting was adjourned at 2:27 p.m. The next meeting was
scheduled for February 23, 1998.

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reporied herein have not been submitted to the individuals 2
appearing before the committee for editing or corrections.
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Sesrion of 1998
HOUSE BILL No. 2638

By Committee on Insurance
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AN ACT concerning Kansas group-funded municipal pools, relatin
solvency requirements; amending K.S.A. 12-2618 and 12-2620
K.S.A. 1997 Supp. 12-2621 and 44-584 and repealing the exis
sections.

Be it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 12-2618 is hereby amended to read as folk
12-2618. Application for a certificate of authority to operate a pool s

17 _be made to the commissioner of insurance not less than-36-days pric
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the proposed inception date of the pool. The application shall include
following;

(a) A copy of the bylaws of the proposed pool, a copy of the arti
of incorporation, if any, and a copy of all agreements and rules of
proposed pool. If any of the bylaws, articles of incorporation, agreem
or rules are changed, the pool shall notify the commissioner withir
days after such change.

(b) Designation of the initial board of trustees and administr
When there is a change in the membership of the board of trustee
change of administrator, the pool shall notify the commissioner withi;
days after such change.

(¢) The address where the books and records of the pool wil
maintained at all times. If this address is changed, the pool shall o«
the commissioner within 30 days after such change.

(d) Evidence that the annual Kansas gross premium of the pool
be not less than $250,000 for each of the categories described in sub
agraphs (1) through (4) of this subsection: (1) All property insurance
der article 9 of chapter 40 of the Kansas Statutes Annotated except m
vehicle physical damage; (2) motor vehicle liability and physical dan
insurance; (3) workers’ compensation and employers” liability insura
(4) all casualty insurance under article 11 of chapter 40 of the Ka
Statutes Annotated except insurance under categories (2) and (3) ab
(5) group sickness and accident insurance if at the date of issue the an
gross premium for such coverage will be not less than § 000;
(6) group life insurance if at the date of issue the coverag, insw
least 60% of the eligible participants or the total number of persons
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with an aggregate excess policy limit of not less than $2,000,000 which 1}
attaches at no more than 125% of standard premium ig
14
15

N
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ered will exceed 600. The pool shall notify the commissioner wic.w.a 30
days if the minimum premium qualification or participation requirement
is less than that specified in this subsection for any of the above categories
of insurance.

(e) An agreement binding the group and each member thereof to
comply with the provisions of the workers compensation act if such cov-
erage is to be provided by the pool. For all lines of coverage, all members
of the pool shall be jointly liable for the payment of claims to the extent
of the assets of the pool.

(f) A copy of the procedures adopted by the pool to provide services
with respect to underwriting matters and, with respect to the categories
identified in subsection (d)(1) through (4), safety engineering.

(g) A copy of the procedures adopted by the pool to provide claims
adjusting and accumulation of income and expense and loss data.

(h) A confirmation that specific and aggregate excess insuranceypro-

16

or adequate surplus funds ig

vided by an insurance company holding a Kansas certificate of authority
is or will be in effect concurrent with the assumption of risk by the pool,
as selected by the board of trustees of the pool, or adequate surplus funds
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in-an-amount-and form as approved by the commissioner; ﬂ; e post. .In
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9_) lawful request for information ig

. A sissione The pool shall
nohfy the commissioner w1thm 30 days of any change in the specific or
aggregate excess insurance carried by the pool. For the purposes hereof,
“surplus funds” shall mean retained earnings of the pool after reserves
have been established for all known and incurred but not reported losses
of the pool and after all other liabilities of the pool, including unearned
premium reserves, have been deducted from total assets. The term “ad-
equate surplus funds” shall mean the amount necessary for the pool to
fund its self-insured obligations.

(i) After evaluating the application the commissioner shall notify the
applicant if the plan submitted is inadequate, fully explaining to the ap-
plicant what additional requirements must be met. If the application is
denied, the applicant shall have 10 days to make an application for hearing
by the commissioner after the denial notice is received. A record shall be
made of such hearing, and the cost thereof shall be assessed against the
applicant requesting the hearing.

(j) Any other relevant factors the commissioner may deem necessary.

(k) If any pool fails to file any report or other documentation or in-
formation with the commissioner as required by this act or fails to respond
to any preperinguiry of the commissioner, the commissioner, after notice

4]
42
43

and opportunity for hearing, may impose a penalty of up to $500F  ~«ch
violation or act, along with an additional penalty of up to $100 sh
week thereafter that such report or other information is not protaed to
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directions of the commission.

>ay from any monéys available to the pyiblic ~.1. district {o such pur-
»ose an amoupt gpecified by the Kansas ate employees heglth care com-

r participation inthe publi district health care
enefits pyogram in dance yith the conthmuation provisions'of the
'y and medical lea¥e act of 1993, P L. 103-03 107 Stat. 6.

er person the public selipol dista hool
istrict’s contfibutionfor persons participhting j schogtdistrict
ealth caré bénefji#€ program. Such amd may inclufle #fe costs of
Iministering the pro

(e) Payments from pubhc funds for€overage under'th public school
strict health care.benefits program for persons-parficipating in that pro-
ram shgH not be deemed a payment or supplement of wages of such

erson‘fiotwithstanding any other provision of law or rules and regulations
zlating to wages of any such person.

Sec. 4. K.S.A. 75-6504 is hereby amended to read as follows: 75-
504. (a) Subject to the provisions of appronauon acts relatjpg thereto,
n developif rov1d.1ng for th implesd. 3t€ health care

() ; 016 gralip tnsuranee 6 provide cov-

:are benefits program and-the pubhc school d:stnct health care benefits
rogram;
(4) enter into,contracts with one or more health care providers for

ealth care

he provisie

6

(b) The Kansas state employees health care commission is hereby
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priate manual classification and rates, plus or minus applicabuc exper
credits or debits, and minus any advance discount approved by the
tees, not to exceed 25% of manual premium. The pool shall use

classifications and rates as promulgated by an approved rating org:
tion for workers compensation if the pool has been in operation fo
than five years. Such rates shall either be i -

7 e the prospective loss costs, as defined in K.S.A. 46-1H43e, and anr

“ments thereto, plus expenses necessary to administer the pool. For
9 poses of subsection (b), the prospective loss costs shall be presums
40-955(b 10 be the 70% required to be deposited in the claims fund. If the poo

11 been in operation for more than five years, the board of trustees
12 determine such rates and discounts as approved by the commissi
13 Premium contributions to the pool for all other lines of insurance
14 be based on rates filed by a licensed rating organization or on rat
15  certain companies filing rates with the commissioner and approve:
16 the commissioner for the pool. In lieu of the foregoing, the boar
17  trustees may determine such classification, rates and discounts as
18 * proved by the commissioner.
19 Premium contributions to any pool providing life insurance or any
20  providing group sickness and accident insurance as described in K.
21 12-2617, and amendments thereto, shall be based on sound actuarial I
22 ciples. ,
23 Not less than 30 days prior to any rate adjustment and not less
24 30 days prior to the end of each plan year, all municipal group-fun
25  pools which provide accident and sickness coverage shall file an actuc
26  certification with the commissioner which states-
27 (1) that the underwriting and rating methods of the pool comply v
28  accepted actuarial principles;

; 29 2) that the premiums charged by the pool are adequate to fund

(3) that any surplus held by the plan is adequate to fund the next plan year; 3 p@(n)ym;“d 5 et # o

and SI™"Z(8) the projections of earned premiums and incurred claims for

entire period for which the zate were calculated.
(b)  An amount equal to at least 70% of the annual premium shall
( 4) 34 maintained in a designated depository for the purpose of paying clas

35  ina claims fund account. The remaining annual premium shall be plac

36  into a designated depository for the payment of taxes, fees and admir

W 37  trative and other operational costs in an administrative fund account.
38 (c) Any moneys for a fund year in excess of the amount necessary
39 fulfill all obligations of the pool for that fund year, including any obligati
40 to retain adequate surplus funds, as defined by subsection (h) of K.S.
41 12-2618, and amendments thereto, in lieu of specific and aggy exce
42  insurance, may be declared to be refundable by the trustees . isth
43 12 months after the end of the fund year. Any such refund shall be pz

o UL L b0




lawful request for information
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only to those members who remained participants in the poolfor. _tire
year, Payment of previously earned refunds sha] not be contingent on
continued membership in the pool.

New Sec. 4. If any pool fails to file any report or other documenta-
tion or information with the commissioner as required by this act or fails
to respond to any
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not provided to the commissioner,

Sec. 5. K.S.A. 1997 Supp. 44-584 is hereby amended to read as fol-
lows: 44-584. (a) The application for a new certificate shall be signed by
the trustees of the trust fund created by the pool. Any application for a
renewal of an existing certificate shall meet at least the standards estal,.-
lished in subsections 0, (g), (h), ), (), k), (1), (m) and (n) of K.S.A.

-582 and amendments th

the commissioner after
service of the denial notice. The hearing shall be conducted in accordance
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other reports and statements at such times and in such manner as
commissioner shall require. Whenever it appears to the commissic
from such examination or other satisfactory evidence that the solvenc
any such pool is impaired, or that it is doing business in violation of
of the laws of this state, or that its affairs are in an unsound conditio
as to endanger its ability to pay or cause to be paid the compensatio
the amount, manner and time due as provided for in the Kansas wor
compensation act, the commissioner shall, before filing such repor
making the same public, grant such pool upon reasonable notice a hea
in accordance with the provisions of the Kansas administrative procec
act, and, if on such hearing the report be confirmed, the commissic
shall suspend the certificate of authority for such pool until its solve
shall have been fully restored and the laws of the state fully comp
with. The commissioner may, if there is an unreasonable delay in resto
the solvency of such pool and in complying with the law, revoke
certificate of authority of such pool to do business in this state. U
revoking any such certificate the commissioner shall communicate
fact to the attorney general, whose duty it shall be to commence
prosecute an action in the proper court to dissolve such pool or to en
the same from doing or transacting business in this state. The comu
sioner of insurance may call a hearing under K.S.A. 40-222b, and ame¢
ments thereto, and the provisions shall apply to group workers comy
sation pools.

(d) In the event of an insolvency of any pool, such insolvency sha.
handled in the same manner as that of an insolvent insurance comp
as provided in KS.A 40-3605 et seq. and amendments thereto.

27 ec. & 7K.S.A. 12-2618 and 12-2620) and K.S.A. 1997 Supp. 12-2
and 44-584,are hereby repealed. d6- 3606
29 Sec. 7. This act shall take effect and be in force from and afte

Section 6. K.S.A. 40-3606 is hereby amended to read as follows. 40-3606. This

act shall apply to all insurance companies, fraternal benefit societies, mutual nonprofit
hospital and medical service corporations, captive insurance companies, group funded
pools exeept including municipal group funded pools governed by K.S. A 12-2616
through 12-2629 and amendments thereto and employer group funded workers
compensation pools governed by K.S.A. 44-581 through 44-593, prepaid service plans
operating under asticles article 19a;19b-es19¢ of chapter 40 of the Kansas Statutes
nnotated, regardless of whether such entities are authorized to do business in this state,

«nd such entities which are in the process of organization.

30

publication in the Kansas register.
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TO: House Committee on Insurance
FROM: Chris McKenzie, Executive Director
DATE: February 19, 1998

SUBJECT: Proposed Amendments to HB 26383

Thank you for the opportunity to present the League’s proposals for amendments to HB 2638.
We have already indicated our agreement with suggestions made by Tom Wilder of the Kansas
insurance Department for amendments to new subsection (k) of K.S.A. 12-2619, striking
“propertymquiry” in line 40 (p. 2) and inserting “lawful request for information made by *
Further, we support the Department’s proposal to record the language found in lines 31- 3’7 on
page 4, to read: “(3) that any surplus held by the plan is adequate fund the next plan year.”

We also recommend the following alternative language for subsection (h) and a new subsection (1)
[page 2, lines 15-29 of HB 2638], as follows:

o (h) A confirmation that specific and aggregate excess insurance with an aggregate excess
olicy limit of not less than $2,000,000 which attaches at no more than 125% of standard

premium' provided by an insurance company holding a Kansas certificate of authority is or
will be in effect concurrent with the assumption of risk by the pool, as selected by the board
of trustees of the pool, or adequate surplus funds as approved by the commissioner. For
purposes hereof, “surplus funds” shall mean retained earnings of the pool after reserves
have been established for all known and incurred but not reported losses of the pool and
after all other liabilities of the pool, including unearned premium reserves, have been
deducted from total assets. The term “adequate surplus funds” shall mean the amount
necessary for the pool to fund its self-insured obligations.

o 1) Any surplus funds from any plan year may be applied to fund losses sustained bv any
pool operating under this act in any subsequent vear.

Note: This amendment clarifies what has been the common understanding of pools that
prior year’s surpluses may be applied to cover losses in future years.

Finally, we strongly oppose proposed new subsection (c) on page 3, referencing the 24 pages of
insurance company insolvency statutes. We believe the authority already conferred on page 3, lines
32-35 (making K.S.A. 40-222b applicable to pools already) is adequate. This statute allows the
commuissioner to order companies which have “hazardous” financial condition to follow the
director orders of the commissioner to rectify the situation.

Thanks for your consideration of these changes.

House Lasucance
A-tach ment #2

! Borrowed from K.S.A. 44-382(m) for private group funded workers comp. pools. 2- }Ci_cf %
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By Representatives Wagle and Sawyer, Boston, Farmer, Flaharty, Gilbert,
Gregory, Horst, Johnston, Landwehr, Mayans, McCreary, Myers, Pal-
mer, E. Peterson, Pottorfl, Powell, Powers, Shriver, Swenson, Thi-
mesch, Vining and Welshimer

2-13

AN ACT ing title i d o ina’ 3 & & z'
L e L; amending K.S.A. 1995 Supp. 40-2404 and repealing the existing
section.

Be it enacted by the Legislature of the State of Kansas:

A et el Uimhan @iy Lnm, associalon, organization, partner-
ship, business trust, corporation or other legal entity organized for profit
in which a producer of title business is a director, officer or partner

M
sociate; and any natural person or legal entity with whom a producer of & %:
title business or associate has any agreement, arrangement or understand- 4 U
ing or pursues any course of conduct, the purpose or effect of which is
to evade the provisions of this section.

G-

Hou

Section 1. The purpose of this act is to provide the state of Kansas
with a comprehensive body of law for the effective regulation and super-
vision of title insurance agencies engaged in settlement and closing of the
sale of an interest in real estate.

~ or unless otherwise provideJ (;-

Sec. 2. As used in this act,Junless the context otherwise requires:

b “Escrow” means written instruments, money or other items de-
posited by one party with a depository, escrow agent or escrow for deliv-
ery to another party upon the performance of a specified condition or the

appening of a certain event. . :
) M “Person” means a natural person, partnership, association, coop-

25 * erative, corporation, trust or other legal entity.
26 (@)M “Qualified financial institution™ means an institution that is:
27

’28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

(1) Organized or (in the case of a U.S. branch or agency office of a
foreign banking organization) licensed under the laws of the United States
or any state and has been granted authority to operate with fiduciary
powers;

(2) regulated, supervised and examined by federal or state authorities
having regulatory authority over banks and trust companies;

(3) insured by the appropriate federal entity; and

(4) qualified under any additional rules established by the commis-

e
i

sioner|.

“Title insurance [;iroducem‘ or ‘Jproducél{ means an authorized
rson, other than a bona Tide employee of the title insurer who, on behalf
of the title insurer, performs the following acts, in conjunction with the
issuance of a title insurance report or policy:
(1) Determines insurability and issues title insurance reports or pol-
icies, or both, based upon the performance or review of a search, or an
abstract of title;

X

€ “Financial interest” means any direct or indirect interest, legal or
beneficial, where the holder thereof is or will be entitled to 1% or more
of the net profits or net worth of the entity in which such interest is held.
Notwithstanding the foregoing, an interest of less than 1% or any other
type of interest shall constitute a “financial interest” if the primary pur-
pose of the acquisition or retention of that interest is the financial benefit
to be obtained as a consequence of that interest from the referral of title
business.

As used in sections 7 through 11 producer |

:Erod;ce]me business” or “producer™ means any person, in-
cluding any officer, director or owner of 5% or more of the equity or
capital or both of any person, engaged in this state in the trade, business,
occupation or profession of:

(1) Buying or selling interests in real property;

(2) Making loans secured by interests in real propeity; or

' i | : for a person
(3) Acting as broker, agent, representative or attorney

who buys or sells any interest in real property or who lends or borrows

money with such interest as security.

| of insurance

I' —

_agent

(2) collects or disburses premiums, escrow or security deposits or

- Hooze T nsufance
. Pf%’ac/l(\ m@t\"&’ﬁ-g '}
2-19-99
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;- Refer” means to direct or cause tv be directed or tovexercise any
power or influence over the direction of title insurance business, whether
or not the consent or approval of any other person is sought or obtained
with respect to the referral.

As used in sections 2 through 6 title

agent

n -
P /

]

—_—

—

9

1 other funds;
2 (3) handles escrow, settlements or closings;
3" '(4) solicits or negotiates title insurance business; or

4 (5) records closing documents.

5¢ ¢ JTitlelinsurer” or “insurer™ means a company organized under
ws of this State for the purpose of transacting the business of title in-

7 surance and any foreign or non-U.S. title insurer licensed in this state to

8 transact the business of title insurance.

) it]é],insurance policy” or “policy” means a contract insuring or
“injem& ifying’ owners of, or other persons lawfully interested in, real or
personal property or any interest in real property, against loss or damage
arising from any or all of the following conditions existing on or before
the policy date and not excepted or excluded:

(1) Defects in or liens or encumbrances on the insured title;

{2) unmarketability of the insured title;

(3) invalidity, lack of priority, or unenforceability of liens or encum-
brances on the stated property;

(4) lack of legal right of access to the land; or

(5) unenforceability of rights in title to the land.

Sec. 3. A title insurancefagency}may operate as an escrow, settlement

or closing agent, provided that:
~ (a)  All'funds deposited with the title insurance/agency In connection
with an escrow, settlement or closing shall be submitted for collection top

(3) an agent

§ha11 1:101: retain any interest on any money held
in an interest-bearing account without the
written consent of all parties to the transaction.

82y

or deposited in a separate fiduciary trust account or accounts in a qualified
financial institution no later than the close of the next business day, in
accordance with the following requirements:

(1) The funds shall be the property of the person or persons entitled
to them under the provisions of the escrow, settlement or closing agree-
ment and shall be segregated for each depository by escrow, settlement
or closing in the records of the title insurance agent in a manner that
permits the funds to be identified on an individual basis; and ;

(2) the funds shall be applied only in accordance with the terms of
the individual instructions or agreements under which the funds were

(b) Fundsheld in an escrow account shall be disbursed[only pursuant
to a written instruction or agreement specifying how and to whom such

tc) [An escrow agen shall not commingle the escrow agent’s personal

] . only:

(1) Pursuant to written authorization of
buyer and seller;

(2) pursuant to a court order; or

(3) when a transaction is closed according to
the agreement of the parties.

A title insurance agent

31

32

33

34 accepted.

35

36

37 funds may be disburse
38

39

b b b b
W=

funds or other moneys with escrow funds. In addition, the escrow agent
shall not use escrow funds to pay or to indemnify against the debts of the
escrow agent or of any other party. The escrow funds shall be used only
to {ulfill the terms of the individual escrow and none of the funds shall
be utilized until the necessary conditions of the escrow have been met.

3R
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' (d) Each title insurance agent shall have an audit made of its escrow,
settlement and closing deposit accounts, conducted by a certified public
accountant or by a title insurer for which the title insurance agent has a
licensing agreement, according to the following schedule. Audits shall be
considered current if dated within the 12 months prior to submission of
the audit as required herein. The title insurance agent shall provide a
copy of the audit report to the commissioner and to each title insurance
company which it represents within 160 days after the close of the cal-
endar year for which an audit is required. Title insurance agents who are
attorneys and who issue title insurance policies as part of their legal rep-
resentation of clients are exempt from the requirements of this paragraph.
However, the title insurer, at its expense, may conduct or cause to be
conducted an annual audit of the escrow, settlement and closing accounts
of the attorney. Attorneys who are exclusively in the business of title
insurance are not exempt from the requirements of this paragraph. Audits
shall be required as follows:

(1) Annual audit required in counties having a population of 90,001
and over;

(2) biennial audit required in counties having a population of 40,001
- 90,000,

(3) triennial audit required in counties having a population of 20,001
- 40,000,

(4) quadrennial audit required in counties having a population of
20,000 and under.

(e) The commissioner may promulgate rules and regulations setting
forth the standards of the audit and the form of audit report required.

() If the title insurance agent is appointed by-two or more title in-
surers and maintains fiduciary trust accounts in connection with providing
escrow and closing settlement services, the title insurance agent shall
allow each title insurer reasonable access to the accounts and any or all
of the supporting account information in order to ascertain the safety and
security of the funds held by the title insurance agent.

(g) Nothing in this section is intended to amend, alter or supersede
other laws of this state or the United States, regarding an escrow holder’s
duties and obligations. :

Sec. 4. The title insurance agent shall maintain sufficient records of
its escrow operations and escrow trust accounts so that the commissioner
may adequately ensure that the title insurance agent is in compliance with
all provisions of this act. The commissioner may prescribe the specific
record entries and documents to be kept and the length of time for which
the records must be maintained.

Sec. 5. The commissioner may issue rules, regulations and orders
necessary to carry out the provisions of this act.

2~
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Sec. 6. If the commissioner determines that the title insurance agent

or any other person has violated this act, or any rules and regulation or
order promulgated thereunder, after notice and opportunity to be heard,
the commissioner may order that such person be subject to the penalties

rovided in K.S.A. 40-2406 et seq.
Sec. 7. This act shall take effect and be in force from and after its
ublication in the statute book.

3-4
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New SN\ No title insurer or title agent may accept any title in-
surance order or issue a title insurance policy to any person if it knows
or has reason to believe that such person was referred to it by any pro-
ducer of title business or by any associate of such producer, where the
producer, the associate, or both, have a financial interest in the title in-
surer or title agent to which business is referred unless the producer has

D).

[in writing - |

, the nature of the financial interest and a written estimate

of the charge or range of charges generally made by the title
insurer or agent for the title services. Such disclosure

shall include language stating that the consumer is not
obligated to use the title insurer or agent in which the
referring producer associate has a financial interest and
should include the names and telephone numbers of not less
than three other title insurers or agents which operate in
the county in which the property is located. If fewer than
three insurers or agents operate in that county, the

d'wclosedlto the person so referred the fact that such producer or associate

disclosure shall include all title insurers or agents

has a financial interest in the title insurer or title agen
[New Sec. 3 S;vf No producer of title business or associate of such
producer shall require, directly or indirectly, as a condition to selling or
furnishing any other person any loan or extension thereof, credit, sale,
property, contract, lease or service, that such other person shall purchase
title insurance of any kind through any title agent or title insurer if such
roducer has a financial interest in such title agent or title insurer.

operating in that county. Such written discosure shall be
sugned by the person so referred and must have occurred
prior to any committment having been made to such title
insurer.

) ~Including, but not limited to the commissioner of insurance
' and the Kansas real estate commission,

() g Any producer of title business or associate of such producer who
violates the provisions of this section, or any title insurer or title agent
who accepts an order for title insurance knowing that it is in violation of
this section, in additjon to any other action which may be taken by any

'(c) No title insurer or title agent may accept any title
Insurance order or issue a title insurance policy to any

regulatory authority|having jurisdiction, shall be liable to the purchaser
of such title insurance in an amount equal to the premium for the title

insuragce. -
‘——gg?(‘,lNoﬂiing in this act shall prohibit any producer of title business or |

associate of such producer from referring title business to any title insurer
or title agent of such producer’s or associate’s choice, and, if such pro-
ducer or associate of such producer has any financial interest in the title
insurer, from receiving income, profits or dividends produced or realized
from such financial interest, so long as:

(1) Such financial interest is disclosed to the purchaser of the title
insurance in accordance with section 2;

(2) the payment of income, profits or dividends is not in exchange
for the referral of business; and

(3) the receipt of income, profits or dividends constitutes only a re-
turn on the investment of the producer or associate.

New Sec. /’.;,9 The commissioner of insurance may a'dbpiri'u]_é”i;d
regulations necessary to carry out the provisions of this act.

Sec. /3' (( K.S.A. 1997 Supp. 40-2404 is hereby amended to read as

person it knows or has reason to believe that the name of
thg title company was pre-printed in the sales contract,
prior to the buyer or seller selecting that title company.

ITIew Section 8. Any title insurer or title agent that is a competitor of any title
nsurer or title agent that, subsequent to the effective date of this act, has
v1ol-ated or is violating the provisions of this act, shall have a cause of action
against such title insurer or title agent and, upon establishing the existence of a
violation of any sch provision, shall be entitled, in addition to any other damages
or remedies provided by law, to such equitable or injunctive relief as the court
deems proper. In any such action under this subsection, the court may award to

the successful party the court costs of the action together with reasonable
attorney’s fees.

-

!\lew Sec. 9 The commissioner shall also require each title
- Insurer to provide core title services as required by the real
estate settlement procedures act. .
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follows: 40-2404. The following are hereby defined as unfair methods of
competition and unfair or deceptive acts or practices in the business of
insurance: .

(1) Misrepresentations and false advertising of insurapce policies.
Making, issuing, circulating or causing to be made, issued or circulated,
any estimate, illustration, circular, statement, sales presentation, omission
or comparison which: .

(a) Misrepresents the benefits, advantages, conditions or terms of any
insurance policy;

(b) misrepresents the dividends or share of the surplus to be received
on any insurance policy;

(c) makes any false or misleading statements as to the dividends or
share of surplus pre\n'ously paid on any insurance policy;

(d) is misleading or is a misrepresentation as to the financial condition
of any person, or as to the legal reserve system upon which any life insurer
operates;

(e) uses any name or title of any insurance policy or class of insurance
policies misrepresenting the true nature thereof;

() is a misrepresentation for the purpose of inducing or tending to
induce the lapse, forfeiture, exchange, conversion or surrender of any
insurance policy; :

(g) is a misrepresentation for the purpose of effecting a pledge or
assignment of or effecting a loan against any insurance poh’cy; or

(h) misrepresents any insurance policy as being shares of stock.

(2) False information and advertising generally. Making, publishing,
disseminating, circulating or placing before the public, or causing, directly
or indirectly, to be made, published, disseminated, circulated or placed
before the public, in a newspaper, magazine or other publication, or in
the form of a notice, circular, pamphlet, letter or poster, or over any radio
or television station, or in any other way, an advertisement, announce-
ment or statement containing any assertion, misrepresentation or state-
ment with respect to the business of insurance or with respect to any
person in the conduct of such person’s insurance business, which is un-
true, deceptive or misleading,

(3) Defamation. Making, publishing, disseminating or circulating, di-
rectly or indirectly, or aiding, abetting or encouraging the making, pub-
lishing, disseminating or circulating of any oral or written statement or
any pamphlet, circular, article or literature which is false, or maliciously
critical of or derogatory to the financial condition of any person, and which
is calculated to injure such person.

(4) Boycott, coercion and intimidation. Entering into any agreement
to commit, or by any concerted action committing, any act of boycott,
coercion or intimidation resulting in or tending to result in unreasonable
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restraint of the business of insurance, or by any act of boycott, coercion
or intimidation monopolizing or attempting to monopolize any part of the
business of insurance.

(5) False statements and entries. (a) Knowingly filing with any super-
visory or other public official, or knowingly making, publishing, dissemi-
nating, circulating or delivering to any person, or placing before the pub-
lic, or knowingly causing directly or indirectly, to be made, published,
disseminated, circulated, delivered to any person, or placed before the
public, any false material statement of fact as to the financial condition
of a person.

(b) Knowingly making any false entry of a material fact in any book,
report or statement of any person or knowingly omitting to make a true
entry of any material fact pertaining to the business of such person in any
book, report or statement of such person.

(6) Stock operations and advisory board contracts. Issuing or deliv-
ering or permitting agents, officers or employees to issue or deliver,
agency company stock or other capital stock, or benefit certificates or
shares in any common-law corporation, or securities or any special or
advisory board contracts or other contracts of any kind promising returns
and profits as an inducement to insurance. Nothing herein shall prohibit
the acts permitted by K.S.A. 40-232, and amendments thereto.

(7)  Unfair discrimination. (a) Making or permitting any unfair dis-
crimination between individuals of the same class and equal expectation
of life in the rates charged for any contract of life insurance or life annuity
or in the dividends or other benefits payable thereon, or in any other of
the terms and conditions of such contract.

(b) Making or permitting any unfair discrimination between individ-
uals of the same class and of essentially the same hazard in the amount
of premium, policy fees or rates charged for any policy or contract of
accident or health insurance or in the benefits payable thereunder, or in
any of the terms or conditions of such contract, or in any other manner
whatever.

(c) Refusing to insure, or refusing to continue to insure, or limiting
the amount, extent or kind of coverage available to an individual, or charg-
ing an individual a different rate for the same coverage solely because of
blindness or partial blindness. With respect to all other conditions, in-
cluding the underlying cause of the blindness or partial blindness, persons
who are blind or partially blind shall be subject to the same standards of
sound actuarial principles or actual or reasonably anticipated experience
as are sighted persons. Refusal to insure includes denial by an insurer of
disability insurance coverage on the grounds that the policy defines “dis-
ability” as being presumed in the event that the insured loses such per-
son’s eyesight. However, an insurer may exclude from coverage disabili-

Y
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ties consisting solely of blindness or partial blindness when such condition
existed at the time the policy was issued.

(d) Refusing to insure, or refusing to continue to insure, or limiting
the amount, extent or kind of coverage available for accident and health
and life insurance to an applicant who is the proposed insured or charge
a different rate for the same coverage or exeluding or limiting coverage
for losses or denying a claim incurred by an insured as a result of abuse
based on the fact that the applicant who is the proposed insured is, has
been, or may be the subject of domestic abuse, except as provided in
subpart (v). “Abuse” as used in this subsection (7)(d) means one or more
acts defined in subsection (a) or (b) of K.S.A. 60-3102 and amendments
thereto between family members, current or former household members,
or current or former intimate partners.

(i) Aninsurer may not ask an applicant for life or accident and health
insurance who is the proposed insured if the individual is, has been or
may be the subject of domestic abuse or seeks, has sought or had reason
to seek medical or psychological treatment or counseling specifically for
abuse, protection from abuse or shelter from abuse.

(ii) Nothing in this section shall be construed to prohibit a person
from declining to issue an insurance policy insuring the life of an individ-
ual who is, has been or has the potential to be the subject of abuse if the
perpetrator of the abuse is the applicant or would be the owner of the
insurance policy.

(iii) No insurer that issues a life or accident and health policy to an
individual who is, has been or may be the subject of domestic abuse shall
be subject to civil or criminal liability for the death or any injuries suffered
by that individual as a result of domestic abuse.

(iv) No person shall refuse to insure, refuse to continue to insure,
limit the amount, extent or kind of coverage available to an individual or
charge a different rate for the same coverage solely because of physical
or mental condition, except where the refusal, limitation or rate differ-
ential is based on sound actuarial principles.

(v) Nothing in this section shall be construed to prohibit a person
from underwriting or rating a risk on the basis of a preexisting physical
or mental condition, even if such condition has been caused by abuse,
provided that:

(A) The person routinely underwrites or rates such condition in the
same manner with respect to an insured or an applicant who is not a
victim of abuse;

(B) the fact that an individual is, has been or may be the subject of
abuse may not be considered a physical or mental condition; and

(C) such underwriting or rating is not used to evade the intent of this
section or any other provision of the Kansas insurance code.
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(vi) Any person who underwrites or rates a risk on the basis of pre-
existing physical or mental condition as set forth in subsection (7)(d)(v),
shall treat such underwriting or rating as an adverse underwriting decision
pursuant to K.S.A. 40-2,112, and amendments thereto.

(vii) The provisions of subsection (d) shall apply to all policies of life
and accident and health insurance issued in this state after the effective
date of this act and all existing contracts which are renewed on or after
the effective date of this act.

(8) Rebates. (a) Except as otherwise expressly provided by law, know-
ingly permitting, offering to make or making any contract of life insur-
ance, life annuity or accident and health insurance, or agreement as to
such contract other than as plainly expressed in the insurance contract
issued thereon; paying, allowing, giving or offering to pay, allow or give,
directly or indirectly, as inducement to such insurance, or annuity, any
rebate of premiums payable on the contract, any special favor or advan-
tage in the dividends or other benefits thereon, or any valuable consid-
eration or inducement whatever not specified in the contract; or giving,
selling, purchasing or offering to give, sell or purchase as inducement to
such insurance contract or annuity or in connection therewith, any stocks,
bonds or other securities of any insurance company or other corporation,
association or partnership, or any dividends or profits accrued thereon,
or anything of value whatsoever not specified in the contract.

(b) Nothing in subsection (7) or (8)(a) shall be construed as including
within the definition of discrimination or rebates any of the following
practices:

(i) Inthe case of any contract of life insurance or life annuity, paying
bonuses to policyholders or otherwise abating their premiums in whole
or in part out of surplus accumulated from nonparticipating insurance.
Any such bonuses or abatement of premiums shall be fair and equitable
to policyholders and for the best interests of the company and its poli-
cyholders;

(ii) in the case of life insurance policies issued on the industrial debit
plan, making allowance to policyholders who have continuously for a spec-
ified period made premium payments directly to an office of the insurer
in an amount which fairly represents the saving in collection expenses; or

(iif) readjustment of the rate of premium for a group insurance policy
based on the loss or expense experience thereunder, at the end of the
first or any subsequent policy year of insurance thereunder, which may
be made retroactive only for such policy year.

(9) Unfair claim settlement practices. It is an unfair claim settlement
practice if any of the following or any rules and regulations pertaining
thereto are: (A) Committed flagrantly and in conscious disregard of such
provisions, or (B) committed with such frequency as to indicate a general

)

)
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business practice.

(a) Misrepresenting pertinent facts or insurance policy provisions re-
lating to coverages at issue;

(b) failing to acknowledge and act reasonably promptly upon com-
munications with respect to claims arising under insurance policies;

(c) failing to adopt and implement reasonable standards for the
prompt investigation of claims arising under insurance policies;

(d) refusing to pay claims without conducting a reasonable investi-
gation based upon all available information;

(e) failing to affirm or deny coverage of claims within a reasonable
time after proof of loss statements have been completed;

() not attempting in good faith to effectuate prompt, fair and equi-
table settlements of claims in which liability has become reasonably clear;

(g) compelling insureds to institute litigation to recover amounts due
under an insurance policy by offering substantially less than the amounts
ultimately recovered in actions brought by such insureds;

(h) attempting to settle a claim for less than the amount to which a
reasonable person would have believed that such person was entitled by
reference to written or printed advertising material accompanying or
made part of an application;

(i) attempting to settle claims on the basis of an application which
was altered without notice to, or knowledge or consent of the insured;

(j) making claims payments to insureds or beneficiaries not accom-
panied by a statement setting forth the coverage under which payments
are being made;

(k) making known to insureds or claimants a policy of appealing from
arbitration awards in favor of insureds or claimants for the purpose of
compelling them to accept settlements or compromises less than the
amount awarded in arbitration; )

(1) delaying the investigation or payment of claims by requiring an
insured, claimant or the physician of either to submit a preliminary claim
report and then requiring the subsequent submission of formal proof of
loss forms, both of which submissions contain substantially the same in-
formation;

(m) failing to promptly settle claims, where liability has become rea-
sonably clear, under one portion of the insurance policy coverage in order
to influence settlements under other portions of the insurance policy cov-
erage; or

(n) failing to promptly provide a reasonable explanation of the basis
in the insurance policy in relation to the facts or applicable law for denial
of a claim or for the offer of a compromise settlement.

(10) Failure to maintain complaint handling procedures. Failure of

" any person, who is an insurer on an insurance policy, to maintain a com-

S-10
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plete record of all the complaints which it has received since the date of
its last examination under K.S.A. 40-222, and amendments thereto; but
no such records shall be required for complaints received priar to the
effective date of this act. The record shall indicate the total number of
complaints, their classification by line of insurance, the nature of each
complaint, the disposition of the complaints, the date each complaint was
originally received by the insurer and the date of final disposition of each
complaint. For purposes of this subsection, “complaint” means any writ-
ten communication primarily expressing a grievance related to the acts
and practices set out in this section.

(11)  Misrepresentation in insurance applications. Making false or
fraudulent statements or representations on or relative to an application
for an insurance policy, for the purpose of obtaining a fee, commission,
money or other benefit from any insurer, agent, broker or individual.

(12) Statutory violations. Any violation of any of the provisions of
K.5.A. 40-276a, 40-1515, and amendments thereto, or K.S.A. 1997 Supp.
40-2,155 and amendments thereto.

(13) Disclosure of information relating to adverse underwriting de-
cisions and refund of premiums. Failing to comply with the provisions of

K.5.A. 40-2,112, and amendments thereto, within the time prescribed in

such section.

(14) Rebates and other inducements in title insurance. (a) No title
insurance company or title insurance agent, or any officer, employee,
attorney, agent or solicitor thereof, may pay, allow or give, or offer to pay,
allow or give, directly or indirectly, as an inducement to obtaining any
title insurance business, any rebate, reduction or abatement of any rate
or charge made incident to the issuance of such insurance, any special
favor or advantage not generally available to others of the same classifi-
cation, or any money, thing of value or other consideration or material
inducement. The words “charge made incident to the issuance of such
insurance” includes, without limitations, escrow, settlement and closing
charges.

(b) No insured named in a title insurance policy or contract nor any
other person directly or indirectly connected with the transaction involv-
ing the issuance of the policy or contract, including, but not limited to,
mortgage lender, real estate broker, builder, attorney or any officer, em-
ployee, agent representative or solicitor thereof, or any other person may
knowingly receive or accept, directly or indirectly, any rebate, reduction
or abatement of any charge, or any special favor or advantage or any
monetary consideration or inducement referred to in (14)(a).

(c) Nothing in this section shall be construed as prohibiting;

(i) The payment of reasonable fees for services actually rendered to

a title insurance agent in connection with a title insurance transaction;

2=l
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(ii) the payment of an earnied commission to a duly appointed title
insurance agent for services actually performed in the issuance of the
policy of title insurance; or

(iii) the payment of reasonable entertainment and advertising ex-

enses.

(d) Nothing in this section prohibits the division of rates and charges
between or among a title insurance company and its agent, or one or
more title insurance companies and one or more title insurance agents,
if such division of rates and charges does not constitute an unlawful rebate
under the provisions of this section and is not in payment of a forwarding
fee or a finder’s fee.

te) Ne title insurer or title agent may acecpt any order for; issue @
or has reasen to believe that the applieant was referred to it by any pro-
dueer of title business or by any asseeiate of such producer; where the
predueeﬁtheasseei&te;erbeﬂthaveaﬁnmei&liatefestiﬂthe&dem-
mefﬁﬂe&geﬂ&te“hehbﬁsiﬂessisfefeﬂeéuﬂlessthepfeéueefhﬁ
diselosed to the buyer; seller and lender the finaneial interest of the pro-
dueer of title business er asseeiate referring the tile insuranee business:

@) Ne title insurer er title agent may aceept an order for title insur-
anee business; issue a title insuranee poliey; or reeeive or retain any pre-
erééeageﬂlmmerhasmentebeﬁeveﬂmtﬂae&aaﬁaeﬁeﬂvﬁﬂ
%%ﬁm&mefﬂaegressepem&ﬂgmééﬁ&ﬂemﬁmfafﬁde
month in which the transaction takes plaee is derived from eontrelled
to transaetions invelving real estate located in e eounty that hes e popu-
hﬁeﬂ;asshemﬁbythelaﬁtpfeeedingéeeenﬁaleeﬁsus;efm;@%erles&

() (¢) The commissioner shall adopt any regulations necessary to
carry out the provisions of this act. ]

" Sec. BJI-K.S.A. 1997 Supp. 40-2404 is hereby repealed.

Sec. #)3This act shall take effect and be in force from and after its

publication in the statute book.

31
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Description of amendments:

1. Disclosure:
WHAT: The disclosure must be in writing, and must include the following information:

a.

b.

d.

The referring company/individual has a financial interest in the title company, and
may earn financial benefits from the consumer’s use of the company.

The consumer is not obligated to use this title company and may select a different
company if they wish to do so.

The names and phone numbers of 3 other title companies which operate in the county.
If less than 3 are available, the list should be of all the title companies in the county.

An estimate of the charge or range of charges made for the title services provided by
the insurer or agent.

WHEN: The disclosure must be signed by the person selecting the title company prior to any
commitment having been made to the title insurer or agent.

2. Penalty

The penalty applies to the entire section equal to three times the premium for the title insurance,
payable to the consumer, in addition to any other economic damages proven by the consumer.

3. Enforcement
In addition to actions by the Insurance Commissioner, the Kansas Real Estate Commission and
any civil remedies available, a competitor title company can go to court and ask for damages and

injunctive relief for the failure to comply with the act. The successful party may recover court
costs and attorneys fees.

4. Other amendment to Unfair Trade Practices Act, applicable to all title companies.
a. prohibition against pre-printing the names of title companies in sales contracts, prior to
seller or buyer selecting the title company.

b. title insurance companies must provide core title services required by the Real Estate
Settlement Procedures Act (RESPA) in order to receive compensation for the services it
renders. Today, the core services include:

1)
2)
3)

the evaluation of a title search or abstract to determine the insurability of title

the clearance of underwriting objections

issuing and assuming responsibility for the issuance of the title insurance policy and
where applicable, the issuance of a title commitment. '

3-13
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AN ACT concerning title insurance and escrow accounts.

House
/1 Hachmerrt

Be it enacted by the Legislature of the State of Kansas:

Section 1. The purpose of this act is to provide the state of Kansas
with a comprehensive body of law for the effective regulation and super-
vision of title insurance agencies engaged in settlement and closing of the
sale of an interest in real estate. -

Sec. 2. As used in this act, unless the context otherwise requires

(a) “Escrow” means written instruments, money or other items de-
posited by one party with a depository, escrow agent or escrow for deliv-
ery to another party upon the performance of a specified condition or the
happening of a certain event.

(b) “Person” means a natural person, partnership, association, coop-
erative, corporation, trust or other legal entity.

(c) “Qualified financial institution™ means an institution that is:

(1) Organized or (in the case of a U.S. branch or agency office of a
foreign banking organization) licensed under the laws of the United States
or any state and has been granted authority to operate with fiduciary
powers;

(2) regulated, supervised and examined by federal or state authorities
having regulatory authority over banks and trust companies;

(3) insured by the appropriate federal entity; and

(4), qualified under any additional rules established by the commis-

sioney. ‘

O insurance)
agent [
e I

43

(d) “Title insurance/producey” or ]%roduceg" means an authorized
person, other than a bona fide employee of the title insurer who, on behalf
of the title insurer, performs the following acts, in conjunction with the
issuance of a title insurance report or policy: :

(1) Determines insurability and issues title insurance reports or pol-

icies, or both, based upon the performance or review of a search, or an

abstract of title;

(2) collects or disburses premiums, escrow or security deposits or
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other funds; : '

(3) handles escrow, settlements or closings;

"(4) solicits or negotiates title insurance business; or

(5) records closing documents.

(e) “Title insuréi” or “insurer” means a company organized under
laws of this state for the purpose of transacting the business of tide in-
surance and any foreign or non-U.S. title insurer licensed in this state to
transact the business of title insurance.

() “Title insurance policy” or “policy” means a contract insuring or
indemnifying owners of, or other persops lawfully interested in, real or
personal property or any interest in real property, against loss or damage
arising from any or all of the following conditions existing on or before
the policy date and not excepted or excluded:

(1) 'Defects in or liens or encumbrances on the insured title;

(2) unmarketability of the insured title;

(3) invalidity, lack of priority, or unenforceability of liens or encum-

‘brances on the stated property;

(4) lack of legal right of access to the land; or
(5) _unenforceability of rights in title to the land.

[
=8

Sec. 3. A title insurancefagencyjmay operate as an escrow, settlement
or closing agent, provided that:

. ) - (3) an agent
shall not retain any interest on any money held.
in an interest-bearing account without the

written consent of all parties to the transaction. |

88

(a) All funds deposited with the title insumnt:e:@guenc;.r1 connection
with an escrow, settlement or closing shall be submitted for collection to
or deposited in a separate fiduciary trust account or accounts infrqualified

tinancial institutionno later than the close of the next business day, in
accordance with the following requirements:

(1) The funds shall be the property of the person or persons entitled
to them under the provisions of the escrow, settlement or closing agree-
ment and shall be segregated for each depository by escrow, settlement
or closing in the records of the title insurance agent in a manner that
permits the funds to be identified on an individual basis; and

(2) the funds shall be applied only in accordance with the terms of
the individual instructions or agreements under which the funds were
accepted.

(b) Funds held in an escrow account shall be disbursed[Galy pursuant
to a written instruction or agreement specifying how and to whom such
funds may be disbursea

only: 1-
(1) Pursuant to wrlttenyauthorizatlon of
buyer and seller;
(2) pursuant to a court order; or
(3) when a transaction is closed according to
the agreement of the parties.

A title insurance agent

(¢) An escrow agent shall not commingle the escrow agent’s personal
funds or other moneys with escrow funds. In addition, the escrow agent
shall not use escrow funds to pay or to indemnify against the debts of the
escrow agent or of any other party. The escrow funds shall be used only
to fulfill the terms of the individual escrow and none of the funds shall
be utilized until the necessary conditions of the escrow have been met.



