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Date
MINUTES OF THE HOUSE COMMITTEE ON JUDICIARY .
The meeting was called to order by Chairperson Tim Carmody at 3:30 p.m. on February 2, 1998 in Room

313-S of the Capitol.

All members were present except: Representative Kline (excused)
Representative Mayans (excused)
Representative Mays (excused)

Committee staff present: Jerry Ann Donaldson, Legislative Research Department
Mike Heim, Legislative Research Department
Jill Wolters, Revisor of Statutes
Jan Brasher, Committee Secretary

Conferees appearing before the committee:
Others attending: See attached list

The Chair called the meeting to order.
Bill introductions:

Representative Kirk requested two bills. The first bill request would state that in Child In Need of Care
(CINC) cases, either the sole legal guardian or one parent on the birth certificate needs to be notified.

Representative Kirk made a motion, second by Representative Dahl to introduce as a Committee bill. The
motion carries.

Representative Kirk requested the introduction of a bill concerning the Landlord Tenant Act. Representative
Kirk stated that this bill will provide a reasonable mechanism for removing a person living in a rental property
who has become a real danger to the community. The bill allows a District Attorney to file action if the
landlord does not. This is a three day action for arrest of certain violent activities. The bill would change the
14 day notice to 7 days for failure to comply with lease agreement either landlord or tenant. This bill would
allow for partial eviction where there is more than one tenant sharing the premises.

A motion was made by Representative Kirk. second by Representative Ruff to introduce as a Committee bill.
The motion carries.

Representative Pauls requested the introduction of two bills. One bill the would change language concerning
the state security hospital at Larned and the provision for separate quarters and placement so that (in)voluntary
patients can not be transferred to more dangerous sections. :

A motion was made by Representative Pauls, second by Representative Swenson to introduce as a Committee
bill. The motion carries.

Representative Pauls requested a bill that will define grandparents as “interested parties” in CINC cases. The
proposed bill will also provide that step parents are entitled to reasonable visitation rights if there is a sufficient
tie with the child(ren). This bill will clarify that such cases should be considered domestic relations cases, not
a juvenile cases unless so ordered by the administrative judge.

A motion was made by Representative Pauls. second by Representative Swenson © introduce as a Commitiee
bill. The motion carries.

Representative Presta requested the introduction of a bill to rectify a situation where a step father was charged
with incest instead of rape of his 12 year old step daughter. The judge ruled that the specific criminal
provision rules over the more general charge of rape. This bill would correct that situation.

A motion was made bv Representative Presta, second by Representative Dahl to introduce Representative
Presta’s proposal as a committee bill. The motion Carries.

Unlzzs epecifiozlly noted, the individual remarlks recorded hersin have not besn tansoribad
verbatim. Individual remarks as reporbed herein have not been submitted to the individuals ]
appeating before the committes for sditing or corrections.
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The Chair stated that Representative Morrison requested the introduction of a bill that would terminate parental
rights in certain circumstances if a person was convicted of killing the other parent.

‘Representative Carmody made a motion to introduce as a Committee bill, second by Representative Dahl. The
molion carries.

The Chair stated that the Kansas Juvenile Justice Authority requested the introduction of eight bills.

(Attachment 1)

The first request concerns extended juvenile jurisdiction (EJJ) prosecution. The second request concerns
juvenile jurisdiction to eliminate adult admissions to juvenile correctional facilities with certain exceptions.
The third request concerns the powers and duties of the Commissioner of juvenile justice. The fourth request
concerns the appointment of personnel for Juvenile Justice Authority. The fifth proposal will cleanup
language relating to aggravated juvenile delinquency. The sixth proposal will cleanup language relating to
juvenile dispositions. The seventh proposal concerns inclusion of certain staff to the drug screening program.
The eighth proposal concerns involuntary HIV testing of juvenile offenders and proposes to include certain
JJA employees for testing of infectious disease.

A motion was made by Representative Carmody. second bv Representative Presta to introduce the eight
Juvenile Justice Authority proposals. The motion carries.

Representative Carmody stated that he received information from the Sedgwick county district court clerks’
office concerning digital storage of court records. This bill will specifically authorize storage of court records,
etc. on digital media.

Representative Carmody made a motion to introduce as a Committee bill, second by Representative Powell.
The motion carries.

The Chair stated that he had worked with the task force from Johnson and Wyandotte counties concerning bad
check problems. The Chair requested the introduction of a bill that would allow for prosecution for
knowingly drawing of a check on a closed account.. Currently there is SB 155, concerning bad checks, but
it does not include this proposal.

A motion was made by Representative Carmody to introduce as a Committee bill. Second by Representative
Powell. The motion carries.

The Chair stated that Representative Vining requested the introduction of a bill (from a constituent in Valley
Center) allowing for a NCIC background check by the hiring facility on coaches.

A motion was made by Representative Carmody, second by Representative Gilmore to introduce as a
Committee bill. The motion carries.

HB 2367 Hard 15 sentences for persons selling or manufacturing certain
controlled substances.

The Revisor discussed the HB 2367 balloon which amends the bill to provide the recommendations from the
KBI and updates the bill to current statutes. (Aftachment?2)

The Committee members discussed issues concerning the amount of controlled substance in a mixture and that
the crime and punishment listed in this bill refers to the volume and weight of the total mixture. The
Committee discussed the sentencing provision for intent to distribute, manufacture and sell of the controlled
substances.

The Committee members discussed the effect of deleting Section 3, and the comparison of this bill with last
year’s legislation.

SB 9 Enacting the uniform partnership act (1994).

The Chair opened discussion on SB_9. The Revisor explained the suggested amendments recommended by
Professor Hecker and the revisor changes. (Attachment3)

A motion was made bv Representative Carmody to adopt the balloon to
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SB 9. second by Representative Presta. The motion caries.

A motion was made by Representative Carmody, second by Representative Presta to recommend SB 9 as
amended favorably for passage. The motion carries.

B 8 Enacting the uniform fraudulent transfers act.
The Revisor stated that two changes are needed to update this bill.

A motion was made by Representative Carmody, second by Representative Presta to adopt the recommended
changes to update the bill. The motion carries.

The committee members discussed the effective date of SB 8.
Representative Garner requested information on the net effect of this bill.

A motion was made by Representative Carmody. second by Representative Presta to recommend SB 8 as
amended. The motion carries.

The Chair discussed the subcommittees’ agendas and outlined the committee’s agenda.
The Chair adjourned the meeting at 4:40 p.m.

The next meeting is scheduled for February 4, 1998.

W2



HOUSE JUDICIARY COMMITTEE
GUEST LIST

DATE:

2/2 /9F
77

NAME

REPRESENTING

QL”L iy Lo YY\ a o

KT A

vy

</ A L ﬁ“u ‘L’r /1%[

/,fn w_l A, ﬁf/

‘, N - /i ; ” .
f:' fj {:/ LI_,' .(S 2 f/ i Vi 2 ‘4,1_{‘._(7- ’I';'J, AT } { ( / J (( Y CL
. F
.7 i
)
j’ / /

1;(/'/ _J/ér/&"z—c.

/ﬁf’d &5 /“_j /

K C.294

‘‘‘‘
..............

[z

,.,,_.,_,___// W \'_‘;/L_(—L,ky @& Walal

1 PR Ly ot e i) SR RS

A N
l\" "\f\,' R!f"—kf’ 3 L‘s{_ﬁ U WAy e
ol !

£S V’“«“ AT AJ




AN

AGENCY

Kansas Juvenile Justice Authorit))
Proposal #1 — Extended juvenile jurisdiction (EJJ) prosecution

SUMMARY

This proposal requests an amendment to Ch 156, Section 58; As presently written, it is
questionable whether EJJ prosecution provides due process when a motion can be filed anytime
before adjudication or conviction. That could result in a juvenile trial being held before a judge,
as no jury is required, then a motion for EJJ prosecution could be filed, triggering the right to a
jury trial. At that time, the Court would lose time and money as the trial would have to be
moved to the adult court to afford the defendant’s rights inherent in an adult prosecution.
Further, if a conviction resulted by the time a motion for extended juvenile jurisdiction were
filed, then double jeopardy may exist, where the youth could not be retried for the same crime.
This proposal requests that the motion to prosecute for extended juvenile jurisdiction can only be
filed and considered prior to trial.

FISCAL IMPACT

Although this will have a negligible fiscal impact of the agency, this proposal will save
considerable time and money for courts as well as prosecution.

POLICY IMPLICATIONS AND IMPACT ON THE AGENCY STRATEGIC PLAN

This proposal is directly supportive of the goal of the agency’s strategic plan to hold juvenile
offenders accountable for such juvenile’s behavior and improve the ability of juveniles to live
more productively and responsibly in the community. The proposed legislation addresses
potential procedural issues to allow the extended juvenile jurisdiction prosecution to be
effectively used by practitioners without challenge for obvious defects.
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AGENCY

Kansas Juvenile Justice Authority
Proposal #2 - Juvenile jurisdiction

SUMMARY

The Authority proposes to amend K.S.A. 38-1604 as amended by 1996 Session Laws of Kansas
Chapter 156, Section 46, to eliminate adult admissions to juvenile correctional facilities except
the juvenile under the age of 16 at the time of sentencing and who was convicted as an adult or
under extended juvenile jurisdiction and has been placed in the custody of the secretary of

Corrections, which requires admission to a juvenile correctional facility as per K.S.A. 38-16,111.

This would eliminate conflicts in supervision and assure that a youth convicted as an adult is not
also put on supervision as a juvenile for a previous case. It also ensures that the juvenile system
deals only with juveniles.

FISCAL IMPACT

Little, if any, fiscal impact.

POLICY IMPLICATIONS AND IMPACT ON THE AGENCY STRATEGIC PLAN

This proposal is directly supportive of the goals of the agency’s strategic plan to operate the
juvenile correctional facilities as professional corrections operations that continue to maintain
full American Correctional Association accreditation and that assures public safety, juvenile
offender well-being, and promote the rehabilitation of juvenile offenders, as well as to develop a
comprehensive system of community-based services and programs consistent with the JJA’s
statutory mandate, and that reflect the unique resources and different needs of the various local
communities. The proposed legislation assists the agency in developing programs both in
juvenile correctional facilities and in the community that are geared to juvenile offender needs
and ensures with certain exceptions, that adults are not placed with juvenile offenders in juvenile
correctional facilities.



AGENCY

Kansas Juvenile Justice Authority
Proposal #3 - Commissioner of juvenile justice; powers and duties

SUMMARY

This proposed amendment of 75-7024(a) as amended by Ch 156, Section 99 gives greater
latitude to the Commissioner in developing the divisions within the agency. Recommend
replacing "Establish the following divisions in the juvenile justice authority" with "Establish
divisions which include the following functions in the juvenile justice authority"

FISCAL IMPACT
None.

POLICY IMPLICATIONS AND IMPACT ON THE AGENCY STRATEGIC PLAN

This proposal is directly supportive of the goal of the agency’s strategic plan to provide
leadership, support, and oversight necessary for the juvenile justice system to carry out its
mission and meet its objectives. The proposed legislation allows the Commissioner flexibility in
determining size, functions and duties within the agency, thereby maximizing the effectiveness
of the agency in serving communities.



AGENCY

Kansas Juvenile Justice Authority
Proposal #4 — Appointment of personnel for JJA

SUMMARY

The proposal requests an amendment designating specific staff as unclassified for the
department. Included is amendment of the classified/unclassified service statute, K.S.A. 75-2935
(t) and (w), as amended by Ch. 156, Section 88 of the 1997 Session Laws of Kansas, to include,
"the commissioner of juvenile justice". Also included is deletion of the following phrase in Ch.
156, Section 99(t)(4), amending K.S.A. 75-7024:

The commissioner may appoint a deputy commissioner to head each division in
the juvenile justice authority and such deputy shall serve at the pleasure of the
commissioner. Any such deputy commissioner shall be in the unclassified service
under the Kansas civil service act.

Wording for a separate statute should appear as follows:

The commissioner of juvenile justice may appoint deputy commissioners and
assistant commissioners as determined necessary by the commissioner to
effectively carry out the mission of the agency. All deputy commissioners and
assistant commissioners shall serve at the pleasure of the commissioner, shall be
in the unclassified service under the Kansas civil service act and shall receive an
annual salary fixed by the secretary and approved by the governor. The
commissioner may appoint a public information officer, a chief attorney, other
attorneys, and an executive secretary for the juvenile justice authority. These
employees shall serve at the pleasure of the commissioner and shall be in
unclassified service under the Kansas civil service act and shall receive an annual
salary fixed by the commissioner and approved by the governor. All other

employees of the juvenile justice authority unless otherwise designated shall be in
the classified service.

FISCAL IMPACT

None.

POLICY IMPLICATIONS AND IMPACT ON THE AGENCY STRATEGIC PLAN

This proposal is directly supportive of the goal of the agency’s strategic plan to provide
leadership, support, and oversight necessary for the juvenile justice system to carry out its
mission and meet its objectives. The proposed legislation addresses the issue of agency
flexibility. This proposal increases the number of staff in the agency who are unclassified,
allowing the commissioner discretion and flexibility in hiring staff best suited to fulfill the needs

I



of the agency. A statute separate from the unclassified employee statute, K.S.A. 75-2935 is
requested to be consistent with past practice, as other agencies are included in the K.S.A. 75-
2935 as well as in their own statute. K.S.A. 76-3201 allows for juvenile correctional facility
superintendents to be in the unclassified service, and would remain unchanged.



AGENCY

Kansas Juvenile Justice Authority
Proposal #5 — Aggravated juvenile delinquency

SUMMARY

The Authority proposes to amend K.S.A. 21-3611, as amended by 1996 Session Laws of Kansas
Chapter 229, Section 24, aggravated juvenile delinquency to strike language "training or
rehabilitation" and replace with "state juvenile correctional facilities". Also strike language
relating to "delinquent or miscreant under the ..." This statute refers to training schools, of which
there are none. The amendment corrects the language to allow juvenile offenders 16 or more
years of age escaping from a juvenile correctional facility to be charged after having a previous
escape.

FISCAL IMPACT
This amendment is technical in nature, so there is no fiscal impact.

POLICY IMPLICATIONS AND IMPACT ON THE AGENCY STRATEGIC PLAN

This amendment 1s technical in nature, and does not affect the strategic plan of the agency.



AGENCY

Kansas Juvenile Justice Authority
Proposal #6 - Juvenile dispositions

SUMMARY

The Authority proposes to amend K.S.A. 38-1663(a)(9)(A) from "Has previously been adjudged
as a juvenile offender under this code" to add "or under the Kansas Juvenile Offender code" at
the end of the sentence. This allows for the court to consider adjudications that were determined
at the time the juvenile offender code, which preceded the present juvenile justice code, was in
place. These adjudications can be used to determine whether an offender possesses a previous
adjudication or conviction for direct commitment to a juvenile correctional facility.

FISCAL IMPACT

Passage of this amendment will result in no fiscal change from the previous system. Failure to
pass this amendment will result in only those offenders who have previous adjudications or
convictions under the code passed in 1997 to be admitted to the juvenile correctional facility,
resulting in fewer offenders being admitted.

POLICY IMPLICATIONS AND IMPACT ON THE AGENCY STRATEGIC PLAN

This amendment is cures what may have been an oversight from the 1997 legislative session.
This amendment does not affect the strategic plan of the agency.
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AGENCY

Kansas Juvenile Justice Authority
Proposal #7 - Drug screening program
SUMMARY

The Authority proposes to amend K.S.A. 75-4362, the State Drug Screening Program, to include
agency staff, and juvenile correctional facility staff in the definition of safety sensitive positions.
These agencies would then have the ability to test and discipline, including termination from
employment, of employees in safety sensitive positions who test positive for illegal drug use.
This would allow the agency and the juvenile correctional facilities under its umbrella the ability
to adopt and enforce a zero tolerance for illegal drug usage.

FISCAL IMPACT

The proposal would result in additional expenditures of $1,725 from the State General Fund for
all facilities in FY 1999. The estimate assumes drug screening on a "suspected abuse" basis,
rather than random testing. Larned Juvenile Correctional Facility has access to a drug screening
contract through Larned State Hospital that provides drug screening at a cost significantly lower
than the other facilities. The other facilities rely on local hospitals or medical facilities. In the
event the proposal is adopted, access to a state-wide contract for all facilities should be pursued.

Projected Cost per Total

Incidents Incident Cost ($)
BJCF 2 150 300
AJCF 3 150 450
TICF 6 150 900
LICF 3 25 75
Total 1,725

POLICY IMPLICATIONS AND IMPACT ON THE AGENCY STRATEGIC PLAN

This proposal is directly supportive of the goal of the agency’s strategic plan to operate the
juvenile correctional facilities as professional corrections operations that continue to maintain
full American Correctional Association accreditation and that assures public safety, juvenile
offender well-being, and promote the rehabilitation of juvenile offenders. The proposed
legislation addresses the issue of having drug-free employees working in the juvenile offender
environment. The agency proposes this legislation to have a means at its disposal to discover and
discipline employees that may be illegal users themselves, who may put other staff in danger as
well as functioning at less than full capacity on the job because of illegal drug use.

[-&



AGENCY

Kansas Juvenile Justice Authority
Proposal #8 - Involuntary HIV testing of juvenile offenders

SUMMARY

The Authority proposes to amend K.S.A. 65-6001, Definitions, and 65-6008, Infectious disease
testing to include JJA employees in the group of people who can, if they come in contact with or
are otherwise exposed to the transmission of body fluids within the scope of duty, may apply to
the court for an order requiring such person to submit to infectious disease tests. K.S.A. 65-6008
presently allows court-ordered testing of offenders when certain officers or employees are
exposed to body fluids while performing under their scope of duty. If JJA staff were included in
this group, then they would have the ability to request court-ordered testing of offenders who
have taken some action resulting in the transmission of body fluids.

FISCAL IMPACT

A total of $4,080 from the State General Fund in FY 1999 would be required. Larned Juvenile
Correctional Facility’s costs are significantly lower than the other facilities, since support is
provided through Larned State Hospital. The other facilities rely on local hospitals or medical
facilities.

Projected Cost per Total

Incidents Incident Cost (§)
BICF 6 120 720
AJCF 8 120 960
TICF 16 120 1,920
LICF 24 20 480
Total 4,080

POLICY IMPLICATIONS AND IMPACT ON THE AGENCY STRATEGIC PLAN

This proposal is directly supportive of the goal of the agency’s strategic plan to operate the
juvenile correctional facilities as professional corrections operations that continue to maintain
full American Correctional Association accreditation and that assures public safety, juvenile

/-



offender well-being, and promote the rehabilitation of juvenile offenders. The proposed
legislation addresses a safety and moral issue among employees working in the juvenile offender
environment. The agency proposes this legislation to have a means at its disposal to discover
whether an offender is HIV positive and to let the affected staff know the outcome of testing, so
that both can get proper treatment as early as possible.
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Searion of 1997

HOUSE BILL No. 2367

By Representatives Ballou, Beggs, Bradley, Campbell, Cox, Dahl,
Dreher, Faber, Farmer, Franklin, Ceringer, Glasscock, Hayzlett,
Horst, Huff, Humerickhouse, Hutchins, Johnson, Landwehr, Lloyd,
P. Long, Mayans, Mays, McCreary, Mollenkamp, Myers, Palmer, J.
Peterson, Powers, Shore, Sloan, Stone, Tanner, Toplikar, Vickrey, Vin-
ing, Wilk and Wilson

2-14

AN ACT concerning crimes and punishment; relating to the unlawful sale
and manufacturing of controlled substances; amending K.S.A. B9
Supp. 21-4705, 22-3717, 65-4159, 65-4161 and 65-4163 and repealing
the existing sections.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. (a) For purposes of sentencing pursuant to this act,
substances and quantities shall be as follows:

(1) 100 grams or more of a mixture or substance containing a de-
tectable amount of heroin;

(2) 500 grams or more of a mixture or substance containing a de-
tectable amount of:

(A) Coca leaves, except coca leaves and extracts of coca leaves from
which cocaine, ecgonine and derivatives of ecgonine or their salts have
been removed;

(B) cocaine, its salts, optical and geometric isomers, and salts of iso-
mers;

Kansas Bureau of Investigation

Suggested Rmendments
January 28, 1998

]
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(C) ecgonine, its derivatives, their salts, isomers and salts of isomers;

or
(D) any compound, mixture or preparation which contains any quan-
tity of any of the substances referred to in subparagraph (A) through (C);
(3)__five grams or more of a mixture or substance described in clause

1997

ity which contains cocaine base;

(4) 10 grams or more of phencyclidine (PCP) or 100 grams or more
of 2 mixture or substance containing a detectable amount of phencyclidine
(PCP);

(2)

100 dosage units

(5) or more of a mixture or substance containing a detectable
amount of lysergic acid diethylamide (LSD);

(6) 40 grams or more of a mixture or substance containing a detect-
able amount of N-phenyl-N- (1- (2-phenylethyl) -4-piperidinyl) propan-
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amide or 10 grams or more of a mixture or substance containing a de-
tectable amount of any analogue of N-pheny propanamide;

(7) 100 kilograms or.more of a mixture or substance containing a
detectable amount of marijuana, or 100 or more marijuana plants regard-
less of weight; or

(8) 10 grams or more of methamphetamine, its salts, isomers and salts
of its isomers or 100 grams or more of a mixture or substance containing
a detectable amount of methamphetamine, its salts, isomers or salts of its
isomers.

(b) The scale amounts for all controlled substances in this section
refer to the total weight of the controlled substance. If any mixture of a
compound contains any detectable amount of a controlled substance, the
entire amount of the mixture or compound shall be considered in meas-
uring the quantity. If a mixture or compound contains a detectable
amount of more than one controlled substance, the most serious con-
trolled substance shall determine the categorizati i

New Sec. 2. (af When it is provided by law that a person shall be
sentenced pursuant to this section, such person shall be sentenced to
imprisonment for life and shall not be eligible for probation or suspension,
modification or reduction of sentence. \

(b) Except as provided in subsection (c) in addition, a person sen-
tenced pursuant to this section shall not be eligible for parole prior to
serving 15 years' imprisonment, and such 15 years' imprisonment shall
not be reduced by the application of good time credits.

(c) Ifthe person’s crime of conviction and criminal history place such
person ingrid blocks 1-A, 1-B or 1-C, a person sentenced pursuant to

Except as provided further,

Any reduction in sentence may only be given if
the prosecutor certifies to the court that the
defendant has provided substantial assistance
to the state.

this section shall not be eligible for parole prior to serving the amount of
months in such grid blocks sentencing range as established by the sen-
tencing judge.

(d) Upon sentencing a defendant pursuant to this section, the court
shall commit the defendant to the custody of the secretary of corrections
and the court shall state in the sentencing order of the judgment form or
journal entry, whichever is delivered with the defendant to the correc-
tional institution, that the defendant has been sentenced pursuant to this
section. The provisions of this section shall be applicable to crimes com-

mitted on or after July 1, E’Q@ﬂf
ee—3.K.S.A. 1996 Supp. 21-4705 is hereby amended to read as

the encing; the following sen-

tencing guidelines grid for drug erfiites—shall be applied in felony cases

under the uniform-conitrolled substances act for crimes tommitted on or

drug
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(b) The provisions of subsection (a) will apply for the purpose of
sentencing violations of the uniform controlled substances act except 4
othelyise provided by law. Sentences expressed in the sentencing guide-
lines gxid for drug crimes in subsection (a) represent months of i pris-
onment.

(c) (1)\ The sentencing court has discretion to sentence at 2 y place
within the sgntencing range. The sentencing judge shall selecy/the center
of the range Iq the usual case and reserve the upper and loyer limits for
aggravating and mitigating factors insufficient to warrant g/departure.

(2) In presulptive imprisonment cases, the sentenéing court shall
pronounce the coxpplete sentence which shall includé the prison sen-
tence, the maximurh potential reduction to such senfence as a result of
good time and the pkriod of postrelease supervisién at the sentencing
hearing. Failure to prohgunce the period of postrglease supervision shall
not negate the existence Xf such period of postrélease supervision.

(3) In presumptive nokprison cases, the séntencing court shall pro-
nounce the prison sentence hs well as the duphtion of the nonprison sanc-
tion at the sentencing hearing

(d) Each grid block states e presuyfiptive sentencing range for an
offender whose crime of convictidp and £riminal history plaee places such
offender in that grid block. If an offenfe is classified in a grid block below
the dispositional line, the presumptje disposition shall be nonimprison-
ment. If an offense is classified iff a grid block above the dispositional
line, the presumptive dispositioryshall Be imprisonment. If an offense is
classified in grid blocks 3-E, ¥F, 3-G, &H, 3-1, 4-E or 4-F, the court
may impose an optional nongfrison sentend¢ upon making the following
findings on the record:

(1) An appropriate tyéatment program eXsts which is likely to be
more effective than the presumptive prison tery in reducing the risk of
offender recidivism; ;

(2) the recommgnded treatment program is yvailable and the of-
fender can be x;d/- tted to such program within a rdasonable period of

time; or

(3) the nonprison sanction will serve community safety interests by
promoting Oyaner reformation.

Any decision made by the court regarding the imposition &f an optional
nonprisonAentence if the offense is classified in grid blocks XE, 3-F, 3-
G, 3-HZE{I{, 4-E or 4-F shall not be considered a departure and shall not
be subjéct to appeal.

(e)/ The sentence for a violation of subsection (e) of KS.A. 65\4159,
subgection (g) of KS.A. 1996 Supp. 65-4161 and subsection (e) of K\S.A.
'IZ 6 Supp. 65-4163, and amendments thereto, shall be as provided\by

e specific mandatory sentencing requirements of that section and sha
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t be subject to the provisions of this section or K S.A. 21-4708, ang
ndments thereto.

. 4. K.S.A. 1996 Supp. 22-3717 is hereby amended to read as
: 22-3717. (a) Except as otherwise provided by this section, K.S.A.
1993 Stypp. 21-4628 prior to its repeal end, K.S.A. 21-4635 throf gh 21-
4638 and, section 2 and amendments thereto, an inmate, inc ding an
inmate se S,gced pursuant to K.S.A. 21-4618 and amendmefts thereto,

shall be eligible for parole after serving the entire minimdm sentence
court, less good time credits.

t as provided by K.S.A. 21-4635 throygh 21-4638 and
amendments thergto, an inmate sentenced to imprisongient for the crime
of capital murder, &y an inmate sentenced for the crighe of murder in the
first degree based upgn a finding of premeditated yfurder, committed on
or after July 1, 1994, shall be eligible for parole after serving 25 years of
confinement, without déduction of any good tinde credits.

(2) Except as provided by subsection (b)(1) or (b)(4), K.S.A. 1993
Supp. 21-4628 prior to its ¥epeal and K.S.4/ 21-4635 through 21-4638,
and amendments thereto, ar\inmate sent¢hced to imprisonment for an
off-grid offense committed on‘gr after Jdly 1, 1993, shall be eligible for
parole after serving 15 years of onfinément, without deduction of any
good time credits.

(3) Except as provided by K.SA. 1993 Supp. 21-4628 prior to its
repeal, an inmate sentenced for & clags A felony committed before July
1, 1993, including an inmate sefftenced, pursuant to K.S.A. 21-4618 and
amendments thereto, shall be £ligible foNparole after serving 15 years of
confinement, without deducfon of any godd time credits.

(4) An inmate sentencgd to imprisonmeqt for a violation of subsec-
tion (a) of K.S.A. 21-3402/And amendments thégeto committed on or after
July 1, 1996, shall be eligible for parole after selying 10 years of confine-
ment without deductidn of any good time credits)

(c) Except as prdvided in subsection (e), if an ihmate is sentenced to
imprisonment for fore than one crime and the sendences run consecu-
tively, the inmatg shall be eligible for parole after servipg the total of:

(1) The aggregate minimum sentences, as determiged pursuant to
K.S.A. 21-4608 and amendments thereto, less good time c¥edits for those
crimes whigh are not class A felonies; and

(2) an/additional 15 years, without deduction of good
for eaclycrime which is a class A felony.

(d) #/1) Persons sentenced for crimes, other than off-grid\crimes,
comfiitted on or after July 1, 1993, will not be eligible for parole, Byt will
béfeleased to a mandatory period of postrelease supervision upon som-
pletion of the prison portion of their sentence as follows:

(A) Except as provided in subparagraphs (C) and (D), persons sei:

imposed by
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enced for nondrug severity level 1 through 6 crimes and drug severiy

levels 1 through 3 crimes must serve 36 months, plus the amount of ggéd
timg earned and retained pursuant to K.S.A. 21-4722 and amendménts
theretp, on postrelease supervision.

(B) \ Except as provided in subparagraphs (C) and (D), persgns sen-
tenced fyr nondrug severity level 7 through 10 crimes and dryg severity
level 4 critges must serve 24 months, plus the amount of good fime earned
and retainel pursuant to K.S.A. 21-4722 and amendmenty thereto, o
postrelease sipervision. '

(C) (i) Thesentencing judge shall impose the postre)ease supervision
period provided Yp subparagraph (d)(1)(A) or (d)(1)(B), unless the judge

finds substantial ayd compelling reasons to impose/a departure based . . . .

upon a finding that'the current crime of convictiod was sexually violent
or sexually motivated.\[n that event, departure maf be imposed to extend
the postrelease supervidion to a period of up to/60 months.

(ii) If the sentencing Judge departs from tife presumptive postrelease
supervision period, the julige shall state o’ the record at the time of
sentencing the substantial and compelling yeasons for the departure. De-
partures in this section are subject to apgeal pursuant to K.S.A. 21-4721
and amendments thereto.

(iii) In determining whether sybspantial and compelling reasons exist,
the court shall consider:

(a) Written briefs or oral argymapts submitted by either the defen-
dant or the state;

(b) any evidence received during thi proceeding;

(c) the presentence repoft, the victity’s impact statement and any
psychological evaluation as 6rdered by the ourt pursuant to subsection
(e) of K.S.A. 21-4714 and/amendments theretp; and

(d) any other evidepte the court finds trustworthy and reliable.

(iv) The sentencing judge may order that a jsychological evaluation
be prepared and the/recommended programming\be completed by the
offender. The depaftment of corrections or the parole board shall ensure
that court ordered sex offender treatment be carried Qut.

(v) In carryjhg out the provisions of subparagraph (d)(1)(C), the court
shall refer to J(.S.A. 21-4718 and amendments thereto.

(vi} Upof petition, the parole board may provide for eyrly discharge
from the postrelease supervision period upon completion of court-or-
dered prégrams and completion of the presumptive postreléyse super-
vision péried, as determined by the crime of conviction, pursuant to sub-
paragraph (d)(1)(A) or (B). Early discharge from postrelease supeyvision

is ay/the discretion of the parole board. J
y E

vii) Persons convicted of crimes deemed sexually violent or sex\g
thotivated, shall be registered according to the habitual sex offender reg-

s
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tration act, K.S.A. 22-4901 through 22-4910 and amendments thereto
D) The period of postrelease supervision provided in subparagraphs
(A)\end (B) may be reduced by up to 12 months based on the offendér’s
compljance with conditions of supervision and overall performance fhile
on postyelease supervision. The reduction in the supervision perigd shall
be on an\earned basis pursuant to rules and regulations adoptpd by the
secretary of corrections.

(E) In chses where sentences for crimes from more than/ne severity
level have bedn imposed, the highest severity level offenée will dictate
the period of postrelease supervision. Supervision periodé will not aggre-
gate.

(2) As used in ¥his section, “sexually violent crimg” means:

(A) Rape, K.S.AN21-3502, and amendments thgfeto:

(B) indecent liber¥es with a child, K.S.A. 21-3 03, and amendments
thereto;

(C) aggravated indecdpt liberties with a ghild, K.S.A. 21-3504, and
amendments thereto;

(D) criminal sodomy, subsection (a)(2)/and (a)(3) of K.S.A. 21-3505,
and amendments thereto; '

(E) aggravated criminal sod ymy, K/S.A. 21-3506, and amendments
thereto;

(F) indecent solicitation of a chii, K.S.A. 21-3510, and amendments
thereto;

(G) aggravated indecent soljéitatioh of a child, K.S.A. 21-3511, and
amendments thereto;

(H) sexual exploitation of a child, K.SM. 21-3516, and amendments
thereto;

(I) aggravated sexual/battery, K.S.A. 2\3518, and amendments
thereto;

(J) any convictionfor a felony offense in efféct at any time prior to
the effective date of his act, that is comparable to a\exually violent crime
as defined in subpafagraphs (A) through (1), or any federal or other state
conviction for a félony offense that under the laws of this state would be
a sexually violepit crime as defined in this section;

(K) an atfempt, conspiracy or criminal solicitation, \as defined in
K.S.A. 21-3301, 21-3302; and 21-3303, and amendments ereto, of a
sexually viélent crime as defined in this section; or

(L) gny act which at the time of sentencing for the offense\aas been
deterrpined beyond a reasonable doubt to have been sexually motjvated.
As used in this subparagraph, “sexually motivated” means that one Yf the
pupposes for which the defendant committed the crime was for the Yur-
ppse of the defendant’s sexual gratification.

(e) Ifan inmate is sentenced to imprisonment for a crime committe)
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hile on parole or conditional release, the inmate shall be eligible fg
phyole as provided by subsection (c), except that the Kansas parole bogrd
mal postpone the inmate’s parole eligibility date by assessing a pesalty
not éxceeding the period of time which could have been assessed/if the
inmateXs parole or conditional release had been violated for reasgas other
than conyiction of a crime.

(f) If % person is sentenced to prison for a crime comny tted on or
after July 1\1993, while on probation, parole, conditional yélease or in a
community cirrections program, for a crime committed fprior to July 1,
1993, and the\person is not eligible for retroactive application of the
sentencing guidelines and amendments thereto pursdant to K.S.A. 21-
4724 and amendmknts thereto, the new sentence shall not be aggregated
with the old sentenke, but shall begin when the/person is paroled or
reaches the condition}] release date on the old s¢ntence. If the offender
was past the offender's\conditional release datg at the time the new of-
fense was committed, thé\new sentence shall fiot be aggregated with the
old sentence but shall begiy when the persgh is ordered released by the
Kansas parole board or reackes the maxifium sentence expiration date
on the old sentence, whichevey is earligf. The new sentence shall then
be served as otherwise provided by law. The period of postrelease su-
pervision shall be based on the neX s¢ntence, except that those offenders
whose old sentence is a term of impisonment for life, imposed pursuant
to K.S.A. 1993 Supp. 21-4628 pfior\o its repeal, or an indeterminate
sentence with a maximum termy/of life \mprisonment, for which there is
no conditional release or maxighum sentekce expiration date, shall remain
on postrelease supervision fér life or untikdischarged from supervision
by the Kansas parole boarg.

(g) Subject to the prgvisions of this sectiok, the Kansas parole board
may release on parole phose persons confined i\ institutions who are el-
igible for parole whep! (1) The board believes th¥ the inmate should be
released for hospitghization, for deportation or to ayswer the warrant or
other process of g court and is of the opinion that\there is reasonable
probability that thie inmate can be released without detiment to the com-
munity or to the inmate; or (2) the secretary of correctiyns has reported
to the board fn writing that the inmate has satisfactorily xompleted the
programs r¢quired by any agreement entered under K.S.A. ¥5-5210a and
amendmefits thereto, or any revision of such agreement, and, the board
believes/that the inmate is able and willing to fulfill the obligatjons of a
law abtding citizen and is of the opinion that there is reasonablé,proba-
bilitythat the inmate can be released without detriment to the commqunity
or }6 the inmate. Parole shall not be granted as an award of clemenc
shall not be considered a reduction of sentence or a pardon.

(h) The Kansas parole board shall hold a parole hearing during th

;‘:’?_ -'JS ?



(-
SOOI U W R

A
%%&?3&’%28%3%@81‘32@&’8{3‘3355:35:55:

W’
s
3=

HB 2367 9

qonth prior to the month an inmate will be eligible for parole unde

suRsections (a), (b) and (c). At least the month preceding the parole hegr-
ing,\the county or district attorney of the county where the inmate/Avas
convitted shall give written notice of the time and place of the gublic
comment sessions for the inmate to any victim of the inmate's ¢ e who
is alive and whose address is known to the county or district atybrney or,
if the victiky is deceased, to the victim’s family if the family’s’address is
known to th county or district attorney. Except as otherwjée provided,
failure to notify pursuant to this section shall not be a reasgn to postpone
a parole hearin In the case of any inmate convicted of4 class A felony,
the secretary of chrrections shall give written notice of the time and place
of the public comment session for such inmate at lef t one month pre-
ceding the public colpment session to any victim of such inmate’s crime
or the victim's familj\ pursuant to K.S.A. 74-7438 and amendments
thereto. If notification id\not given to such victigh or such victim’s family
in the case of any inmate\convicted of a clasy’A felony, the board shall
postpone a decision on pargle of the inmate to a time at least 30 days
after notification is given as provided in thi section. Nothing in this sec-
tion shall create a cause of actiyn against the state or an employee of the
state acting within the scope of the e ployee’s employment as a result
of the failure to notify pursuant Yo this section. If granted parole, the
inmate may be released on parole oXthe date specified by the board, but
not earlier than the date the inmate eligible for parole under subsec-
tions (a), (b) and (¢). At each parglle heaging and, if parole is not granted,
at such intervals thereafter as it eterminey appropriate, the Kansas parole
board shall consider: (1) Whether the inmaXe has satisfactorily completed
the programs required by ay agreement entered under K.S.A. 75-5210a
and amendments thereto,/br any revision of shch agreement; and (2) all
pertinent information re garding such inmate, i luding, but not limited
to, the circumstances of'the offense of the inmate; Yhe presentence report;
the previous social hig ory and criminal record of the inmate; the conduct,
employment; and pftitude of the inmate in prison; Ype reports of such
physical and menfal examinations as have been made;\comments of the
victim and the victim's family; comments of the public; official comments;
and capacity of state correctional institutions.

(i) In thdse cases involving inmates sentenced for a erinle committed
after July X, 1993, the parole board will review the inmates\ proposed
release pfan. The board may schedule a hearing if they desire. The board
may impose any condition they deem necessary to insure ensurd, public
safety/aid in the reintegration of the inmate into the community, or\tems
not completed under the agreement entered into under K.S.A. 75-5) 0a
and amendments thereto. The board may not advance or delay an Yp-

Anate’s release date. Every inmate while on postrelease supervision shal
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remain in the legal custody of the secretary of corrections and is subjeg
to the orders of the secretary.

(j)\ Within a reasonable time after an inmate is committed to theus-
tody of\the secretary of corrections, a member of the Kansas parole Board;
or a desijmee of the board, shall hold an initial informational heari g with
such inmate and other inmates.

(k) Befdye ordering the parole of any inmate, the Kansas pdrole board
shall have thy inmate appear before it and shall interviey the inmate
unless impractigal because of the inmate’s physical or mghtal condition
or absence from Ne institution. Every inmate while on pafole shall remain
in the legal custody of the secretary of corrections and is subject to the
orders of the secretdyy. Whenever the Kansas parole board formally con-
siders placing an inmte on parole and no agreemgnt has been entered
into with the inmate ugder K.S.A. 75-5210a and amendments thereto,
the board shall notify the\pmate in writing of the/reasons for not granting
parole. If an agreement hys been entered upfder K.S.A. 75-5210a and
amendments thereto and thd inmate has no satisfactorily completed the
programs specified in the agrdement, or anf revision of such agreement,
the board shall notify the inmale in writi g of the specific programs the
inmate must satisfactorily compléte befére parole will be granted. If pa-
role is not granted only because of Mafure to satisfactorily complete such
programs, the board shall grant parje upon the secretary’s certification
that the inmate has successfully cdmpleted such programs. If an agree-
ment has been entered under K 6.A. 7\5210a and amendments thereto
and the secretary of correctiong’has reported to the board in writing that
the inmate has satisfactorily ompleted thd programs required by such
agreement, or any revision thereof, the boa¥d shall not require further
program participation. Hofvever, if the board dgtermines that other per-
tinent information regarding the inmate warran the inmate’s not being
released on parole, thé board shall state in writihg the reasons for not
granting the parole. Af parole is denied for an inNate sentenced for a
crime other than g/class A or class B felony or an Rff-grid felony, the
board shall hold gfiother parole hearing for the inmate Yot later than one
year after the dgfial unless the parole board finds that it  not reasonable
to expect that/parole would be granted at a hearing if h&|d in the next
three years g during the interim period of a deferral. In shch case, the
parole boayd may defer subsequent parole hearings for up tothree years
but any sich deferral by the board shall require the board to\state the
basis fof its findings. If parole is denied for an inmate sentenchd for a
class £ or class B felony or an off-grid felony, the board shall hold ahother
pargle hearing for the inmate not later than three years after the dypial
upless the parole board finds that it is not reasonable to expect that pargle

fould be granted at a hearing if held in the next 10 years or during thy
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igterim period of a deferral. In such case, the parole board may defg
suksequent parole hearings for up to 10 years but any such deferral s}all
requjre the board to state the basis for its findings.

() \ Parolees and persons on postrelease supervision shall be asgfgned,
upon re{ease, to the appropriate level of supervision pursuant to/the cri-
teria established by the secretary of corrections.

(m) The Kansas parole board shall adopt rules and refulations in
accordance With K.S.A. 77-415 et seq., and amendments théreto, not in-
consistent with the law and as it may deem deems propef or necessary,
with respect to\the conduct of parole hearings, postre}éase supervision
reviews, revocation hearings, orders of restitution and gther conditions to
be imposed upon pyrolees or releasees. Whenever agf order for parole or
postrelease supervisiyn is issued it shall recite the gonditions thereof.

(n) Whenever the Xansas parole board ordergthe parole of an inmate
or establishes conditions\for an inmate placed off postrelease supervision,
the board:

(1) Unless it finds comyelling circumstghces which would render a
plan of payment unworkable,\shall order as’a condition of parole or post-

release supervision that the pa¥olee or th person on postrelease super-

vision pay any transportation exenses/fesulting from returning the pa-
rolee or the person on postreleade s pervision to this state to answer
criminal charges or a warrant for a ¥jolation of a condition of probation,
assignment to a community correétiogal services program, parole. con-
ditional release or postrelease syfervisign:;

(2) to the extent practicab}é, shall oMder as a condition of parole or
postrelease supervision that tKe parolee or\the person on postrelease su-
pervision meke makes progyess tewards towkrd or successfully eemplete
completes the equivalent #f a secondary eduction if the inmate has not
previously completed su¢h educational equivalet and is capable of doing
so0; and

(3) may order thdt the parolee or person on phstrelease supervision
perform communigy or public service work for local governmental agen-
cies, private corpdrations organized not-for-profit or dharitable or social
service organizgfions performing services for the comm\ nity,

(0) If the £ourt which sentenced an inmate specified\at the time of

sentencing the amount and the recipient of any restitution\ordered as a
condition gf parole or postrelease supervision, the Kansas parole board
shall ordér as a condition of parole or postrelease supervisiol that the
inmate/pay restitution in the amount and manner provided in th journal
entryfinless the board finds compelling circumstances which would ren-
der/ plan of restitution unworkable, If the parolee was sentenced bifore
Jyly 1, 1986, and the court did not specify at the time of sentencing the
dmount and the recipient of any restitution ordered as a condition )
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parole, the parole board shall order as a condition of parole that
pagolee make restitution for the damage or loss caused by the parolee’s
crimg in an amount and manner determined by the board unlgsé the
board Xnds compelling circumstances which would render a plan of res-
titution urworkable. If the parolee was sentenced on or after ly 1, 1986,
and the codxt did not specify at the time of sentencing th€ amount and
the recipient df any restitution ordered as a condition g parole or post-
release supervisidy, the parole board shall not orderfestitution as a con-
dition of parole or'gostrelease supervision unless’the board finds com-
pelling circumstances\hich justify such an orgér.

(p)  Whenever the K3gsas parole board gyénts the parole of an inmate,
the board, within 10 days othe date of the decision to grant parole, shall
give written notice of the decidign to the'county or district attorney of the
county where the inmate was sehtepfed.

(q)  When an inmate is to be sfeased on postrelease supervision, the
secretary, within 30 days prigr’to rélease, shall provide the county or
district attorney of the coupfy where the inmate was sentenced written
notice of the release date

(r) Inmates shall be/released on postrelcade supervision upon the ter-
mination of the pris6n portion of their sentendy, Time served while on
postrelease supepfision will vest.

(s) An innpdte who is allocated regular good time\gredits as provided
in K.5.A. 2943725 and amendments thereto may receive Neritorions good
time creghts in increments of not more than 90 days per meritorious act.
TheseAredits may be awarded by the secretary of corrections when an
inmdte has acted in a heroic or outstanding manner in comihg to the
pasistance of another person in a life threatening situation, pre Rnting
injury or death to a person, preventing the destruction of roperti or
taking actions which result in a financial savings to the statej)

See attachment
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Sec. 5. K.S.A. £996]Supp. 65-4159 is hereby amended to read as -

follows: 65-4159. (a) Except as authorized by the uniform controlled sub-
stances act, it shall be unlawful for any person to manufacture any con-
trolled substance or controlled substance analog.

(b)  Except as otherwise provided, any person violating the provisions
of this section with respect to the unlawful manufacturing or attempting
to unlawfully manufacture any controlled substance or controlled sub-
stance analog, upon conviction, is guilty of:

(1) A drug severity level 2 felony upon conviction for a first offense;

(2)  adrug severity level 1 felony upon conviction for a second offense
or subsequent offense and the sentence for which shall not be subject to
Statutory provisions for suspended sentence, community work service, or

probation.
(c) The provisions of subsection (d) of K.S.A. 21-3301, and amend-
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(b) The prov._ions of subsection (a) w..l apply for the
purpose of sentencing violations of the uniform controlled
substances act except as otherwise provided by law. Sentences
expressed in the sentencing guidelines grid for drug crimes in
subsection (a) represent months of imprisonment.

(c) (1) The sentencing court has discretion to sentence at
any place within the sentencing range. The sentencing judge shall
select the center of the range in the usual case and reserve the
upper and lower limits for aggravating and mitigating factors
insufficient to warrant a departure. The sentencing court shall
not distinguish between the controlled substances cocaine base
(9041L000) and cocaine hydrochloride (9041L005) when sentencing
within the sentencing range of the grid block.

(2) In presumptive imprisonment cases, the sentencing court
shall pronounce the complete sentence which shall include the
prison sentence, the maximum potential reduction to such sentence
as a result of good time and the period of postrelease
supervision at the sentencing hearing. Failure to pronounce the
period of postrelease supervision shall not negate the existence
of such period of postrelease supervision.

(3) In presumptive nonprison cases, the sentencing court
shall pronounce the prison sentence as well as the duration of
the nonprison sanction at the sentencing hearing.

(d) Each grid block states the presumptive sentencing range
for an offender whose crime of conviction and criminal history
ptace places such offender in that grid block. If an offense is
classified in a grid block below the dispositional line, the
presumptive disposition shall be nonimprisonment. If an offense
is classified in a grid block above the dispositional line, the
presumptive disposition shall be imprisonment. If an offense is
classified in grid blocks 3-E, 3-F, 3-G, 3-H, 3-I, 4-E or 4-F,
the court may impose an optional nonprison sentence upon making
the following findings on the record:

(1) An appropriate treatment program exists which is likely
to be more effective than the presumptive prison term in reducing
the risk of offender recidivism; and

~ (2) the recommended treatment program is available and the
offender can be admitted to such program within a reasonable
period of time; or

(3) the nonprison sanction will serve community safety
interests by promoting offender reformation.

Any decision made by the court regarding the imposition of an
optional nonprison sentence if the offense is classified in grid
blocks 3-E, 3-F, 3-G, 3-H, 3-I, 4-E or 4-F shall not be
considered a departure and shall not be subject to appeal.

{e) The sentence for a violation of subsection (e) of K.S.A.

65-4159, subsection (g) of K.S.A. 1997 Supp. 65-4161 and

subsection (e) of K.S.A. 1997 Supp. 65-4163, and amendments

- thereto, shall be as rovided b the specific mandator
sentencing requirements of that section and shall not be subject

- to the provisions of this section or K.S.A 21-4708,  and

amendments thereto.

o Y



Sec. 4. K.S. . 1997 Supp. 22-3717 is h. .eby amended to rea
as follows: 22-3717. (a) Except as otherwise provided by this
section, K.S.A. 1993 Supp. 21-4628 prior to its repeal and,
K.S.A. 21-4635 through 21-4638 and section 2 and amendments
thereto, an inmate, including an inmate sentenced pursuant to
K.S.A. 21-4618 and amendments thereto, shall be eligible for
parole after serving the entire minimum sentence imposed by the
court, less good time credits.

(b) (1) Except as provided by K.S.A. 21-4635 through 21-4638
and amendments thereto, an inmate sentenced to imprisonment for
the crime of capital murder, or an inmate sentenced for the crime
of murder in the first degree based upon a finding of
premeditated murder, committed on or after July 1, 1994, shall be
eligible for parole after serving 25 years of confinement,
without deduction of any good time credits.

(2) Except as provided by subsection (b)(1l) or (b)(4),
K.S.A. 1993 Supp. 21-4628 prior to its repeal and K.S.A. 21-4635
through 21-4638, and amendments thereto, an inmate sentenced to
imprisonment for an off-grid offense committed on or after July
1, 1993, shall be eligible for parole after serving 15 years of
confinement, without deduction of any good time credits.

(3) Ezcept as provided by K.S.A. 1993 Supp. 21-4628 prior to
its repeal, an inmate sentenced for a class A felony committed
before July 1, 1993, including an inmate sentenced pursuant to
K.S.A. 21-4618 and amendments thereto, shall be eligible for
parole after serving 15 years of confinement, without deduction
of any good time credits.

(4) An inmate sentenced to imprisonment for a violation of
subsection (a) of K.S.A. 21-3402 and amendments thereto committed
on or after July 1, 1996, shall be eligible for parole after
serving 10 years of confinement without deduction of any good
time credits.

(c) Except as provided in subsection (e), if an inmate is
sentenced to imprisonment for more than one crime -and the
sentences run consecutively, the inmate shall be eligible for
parole after serving the total of:

(1) The aggregate minimum sentences, as determined pursuant
to K.S5.A. 21-4608 and amendments thereto, less good time credits
for those crimes which are not class A felonies; and

(2) an additional 15 years, without deduction of good time
credits, for each crime which is a class A felony.

(d) (1) Persons sentenced for crimes, other than off-grid
crimes, committed on or after July 1, 1993, will not be eligible
for parole, but will be released to a mandatory period of
postrelease supervision upon completion of the prison portion of
their sentence as follows:

(A) Ezxcept as provided in subparagraphs (C) and (D), persons
sentenced for nondrug severity level 1 through 6 crimes and drug
severity levels 1 through 3 crimes must serve 36 months, plus the
amount of good time earned and retained pursuant to K.S.A.
21-4722 and amendments thereto, on postrelease supervision.

(B) Except as provided in subparagraphs (C) and (D), persons
sentenced for nondrug severity level 7 through 10 crimes and drug
severity level 4 crimes must serve 24 months, plus the amount of
good time earned and retained pursuant to K.S.A. 21-4722 and
amendments thereto, on postrelease supervision.

(C) (i) The sentencing judge shall impose the postrelease
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supervision peri. . provided in subparagi ph (d)(1)(A) o.
(d)(1)(B), wunless the 3judge finds substantial and compelling
reasons to impose a departure based upon a finding that the
current crime of conviction was sexually violent or sexually
motivated. In that event, departure may be imposed to extend the
postrelease supervision to a period of up to 60 months.

(ii) If the sentencing judge departs from the presumptive
postrelease supervision period, the judge shall state on the
record at the time of sentencing the substantial and compelling
reasons for the departure. Departures in this section are subject
to appeal pursuant to K.S.A. 21-4721 and amendments thereto.

(iii) In determining whether substantial and compelling
reasons exist, the court shall consider:

(a) Written briefs or oral arguments submitted by either the
defendant or the state;

(b) any evidence received during the proceeding;

(c) the presentence report, the victim's impact statement
and any psychological evaluation as ordered by the court pursuant
to subsection (e) of K.S.A. 21-4714 and amendments thereto; and

(d) any other evidence the court finds trustworthy and
reliable.

(iv) The sentencing judge may order that a psychological
evaluation be prepared and the recommended programming be
completed by the offender. The department of corrections or the
parole board shall ensure that court ordered sex offender
treatment be carried out.

(v) In carrying out the provisions of subparagraph
(d)(1)(C), the court shall refer to K.S.A. 21-4718 and amendments
thereto.

(vi) Upon petition, the parole board may provide for early
discharge from the postrelease supervision period upon completion
of court ordered programs and completion of the presumptive
postrelease supervision period, as determined by the crime of
conviction, pursuant to subparagraph (d)(1)(A) or (B). Early
discharge from postrelease supervision is at the discretion of
the parole board.

(vii) Persons convicted of crimes deemed sexually violent or
sexually motivated, shall be registered according to the habitual
sex offender registration act, K.S.A. 22-4901 through 22-4910 and
amendments thereto.

(D) The period of postrelease supervision provided in
subparagraphs (A) and (B) may be reduced by up to 12 months based
on the offender's compliance with conditions of supervision and
overall performance while on postrelease supervision. The
reduction in the supervision period shall be on an earned basis
pursuant to rules and regulations adopted by the secretary of
corrections.

(E) In cases where sentences for crimes from more than one
severity level have been imposed, the highest severity level
offense will dictate the period of postrelease supervision.
Supervision periods will not aggregate.

(2) As used in this section, "sexually violent crime" means:

(A) Rape, K.S.A. 21-3502, and amendments thereto:

(B) indecent 1liberties with a c¢hild, K.S.A. 21-3503, and
amendments thereto;

(C) aggravated indecent 1liberties with a child, K.S.A.
21-3504, and amendments thereto;
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(D) criminai sodomy, subsection (a)(2) ..d (a)(3) of K.S.A
21-3505 and amendments thereto;

(E) aggravated criminal sodomy, K.S.A. 21-3506, and
amendments thereto;

(F) indecent solicitation of a child, K.S.A. 21-3510, and
amendments thereto;

(G) aggravated indecent solicitation of a child, K.S.A.
21-3511, and amendments thereto;

(H) sexual exploitation of a child, K.S.A. 21-3516, and
amendments thereto;

(I) aggravated sexual  battery, K.S.A. 21-3518, and
amendments thereto;

(J) any conviction for a felony offense in effect at any
time prior to the effective date of this act, that is comparable
to a sexually violent crime as defined in subparagraphs (A)
through (I), or any federal or other state conviction for a
felony offense that under the 1laws of this state would be a
sexually violent crime as defined in this section:

(K) an attempt, conspiracy or criminal solicitation, as
defined in K.S.A. 21-3301, 21-33027 and 21-3303, and amendments
thereto, of a sexually violent crime as defined in this section;
or

(L) any act which at the time of sentencing for the offense
has been determined beyond a reasonable doubt to have been
sexually motivated. As used in this subparagraph, "sexually
motivated” means that one of the purposes for which the defendant
committed the crime was for the purpose of the defendant's sexual
gratification.

(e) If an inmate is sentenced to imprisonment for a crime
committed while on parole or conditional release, the inmate
shall be eligible for parole as provided by subsection (c),
except that the Kansas parole board may postpone the inmate's
parole eligibility date by assessing a penalty not exceeding the
period of time which could have been assessed if the-inmate's
parole or conditional release had been violated for reasons other
than conviction of a crime.

(£) If a person is sentenced to prison for a crime committed
on or after July 1, 1993, while on probation, parole, conditional
release or in a community corrections program, for a crime
committed prior to July 1, 1993, and the person is not eligible
for retroactive application of the sentencing guidelines and
amendments thereto pursuant to K.S.A. 21-4724 and amendments
thereto, the new sentence shall not be aggregated with the old
sentence, but shall begin when the person is paroled or reaches
the conditional release date on the old sentence. If the offender
was past the offender's conditional release date at the time the
new offense was committed, the new sentence shall not be
aggregated with the old sentence but shall begin when the person
is ordered released by the Kansas parole board or reaches the
maximum sentence expiration date on the old sentence, whichever
is earlier. The new sentence shall then be served as otherwise
provided by law. The period of postrelease supervision shall be
based on the new sentence, except that those offenders whose old
sentence is a term of imprisonment for life, imposed pursuant to
K.S.A. 1993 Supp. 21-4628 prior to its repeal, or an
indeterminate sentence with a maximum term of life imprisonment,
for which there is no conditional release or maximum sentence
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expiration date, ' all remain on postrelease Jpervision for 1lif.
or until discharged from supervision by the Kansas parole board.

(g) Subject to the provisions of this section, the Kansas
parole board may release on parole those persons confined in
institutions who are eligible for parole when: (1) The board
believes that the inmate should be released for hospitalization,
for deportation or to answer the warrant or other process of a
court and is of the opinion that there is reasonable probability
that the inmate can be released without detriment to the
community or to the inmate; or (2) the secretary of corrections
has reported to the board in writing that the inmate has
satisfactorily completed the programs required by any agreement
entered under K.S.A. 75-5210a and amendments thereto, or any
revision of such agreement, and the board believes that the
inmate is able and willing to fulfill the obligations of a 1law
abiding citizen and is of the opinion that there is reasonable
probability that the inmate can be released without detriment to
the community or to the inmate. Parole shall not be granted as an
award of clemency and shall not be considered a reduction of
sentence or a pardon.

(h) The Kansas parole board shall hold a parole hearing at
least the month prior to the month an inmate will be eligible for
parole under subsections (a), (b) and (c). At least the month
preceding the parole hearing, the county or district attorney of
the county where the inmate was convicted shall give written
notice of the time and place of the public comment sessions for
the inmate to any victim of the inmate's crime who is alive and
whose address is known to the county or district attorney or, if
the victim 1is deceased, to the victim's family if the family's
address is known to the county or district attorney. Except as
otherwise provided, failure to notify pursuant to this section
shall not be a reason to postpone a parole hearing. In the case
of any inmate convicted of a class A felony the secretary of
corrections shall give written notice of the time and Place of
the public comment session for such inmate at least one month
preceding the public comment session to any victim of such
inmate's crime or the victim's family pursuant to K.S.A. 74-7338
and amendments thereto. If notification is not given to such
victim or such victim's family in the case of any inmate
convicted of a class A felony, the board shall postpone a
decision on parole of the inmate to a time at least 30 days after
notification is. given as provided in this section. Nothing in
this section shall create a cause of action against the state or
an employee of the state acting within the scope of the
employee's employment as a result of the failure to notify
pursuant to this section. If granted parole, the inmate may be
released on parole on the date specified by the board, but not
earlier than the date the inmate is eligible for parole under
subsections (a), (b) and (c). At each parole hearing and, if
parole is not granted, at such intervals thereafter as it
determines appropriate, the Kansas parole board shall consider:
(1) Whether the inmate has satisfactorily completed the programs
required by any agreement entered under K.S.A. 75-5210a and
amendments thereto, or any revision of such agreement; and (2)
all pertinent information regarding such inmate, including, but
not limited to, the circumstances of the offense of the inmate;
the presentence report; the previous social history and criminal



record of the inm. _e; the conduct, employmen., and attitude o
the inmate in prison; the reports of such physical and mental
examinations as have been made; comments of the wvictim and the
victim's family; comments of the public; official comments; and
capacity of state correctional institutions.

(i) In those cases involving inmates sentenced for a crime
committed after July 1, 1993, the parole board will review the
inmates proposed release plan. The board may schedule a hearing
if they desire. The board may impose any condition they deem
necessary to insure ensure ©public safety, aid in the
reintegration of the inmate into the community, or items not
completed under the agreement entered into under K.S.A. 75-5210a
and amendments thereto. The board may not advance or delay an
inmate's release date. Every inmate while on postrelease
supervision shall remain in the legal custody of the secretary of
corrections and is subject to the orders of the secretary.

(j) Before ordering the parole of any inmate, the Kansas
parole board shall have the inmate appear before either in person
or via a video conferencing format and shall interview the inmate
unless impractical because of the inmate's physical or mental
condition or absence from the institution. Every inmate while on
parole shall remain in the legal custody of the secretary of
corrections and is subject to the orders of the secretary.
Whenever the Kansas parole board formally considers placing an
inmate on parole and no agreement has been entered into with the
inmate wunder K.S.A. 75-5210a and amendments thereto, the board
shall notify the inmate in writing of the reasons for not
granting parole. If an agreement has been entered under K.S.A.
75-5210a and amendments thereto and the inmate has not
satisfactorily completed the programs specified in the agreement,
or any revision of such agreement, the board shall notify the
inmate in writing of the specific programs the inmate must
satisfactorily complete before parole will be granted. If parole
is not granted only because of a failure to satisfactorily
complete such programs, the board shall grant parole upon the
secretary's certification that the inmate has successfully
completed such programs. If an agreement has been entered under
K.S.A. 75-5210a and amendments thereto and the secretary of
corrections has reported to the board in writing that the inmate
has satisfactorily completed the programs required by such
agreement, or any revision thereof, the board shall not require
further program participation. However, if the board determines
that other pertinent information regarding the inmate warrants
the inmate's not being released on parole, the board shall state
in writing the reasons for not granting the parole. If parole is
denied for an inmate sentenced for a crime other than a class A
or class B felony or an off-grid felony, the board shall hold
another parole hearing for the inmate not later than one year
after the denial unless the parole board finds that it is not
reasonable to expect that parole would be granted at a hearing if
held in the next three years or during the interim period of a
deferral. In such case, the parole board may defer subsequent
parole hearings for up to three years but any such deferral by
the board shall require the board to state the basis for its
findings. If parole is denied for an inmate sentenced for a
class A or class B felony or an off-grid felony, the board shall
hold another parole hearing for the inmate not later than three



years after the de...al unless the parole boar. finds that it is
not reasonable to expect that parole would be granted at a
hearing if held in the next 10 years or during the interim period
of a deferral. In such case, the parole board may defer
subsequent parole hearings for up to 10 years but any such
deferral shall require the board to state the basis for 1its
findings.

(k) Parolees and persons on postrelease supervision shall be
assigned, upon release, to the appropriate level of supervision
pursuant to the criteria established by the secretary of
corrections.

(1) The Kansas parole board shall adopt rules and
regulations in accordance with K.S.A. 77-415 et seq., and
amendments thereto, not inconsistent with the law and as it may
deem deems proper or necessary, with respect to the conduct of
parole hearings, postrelease supervision reviews, revocation
hearings, orders of restitution, reimbursement of expenditures by
the state board of indigents' defense services and other
conditions to be imposed upon parolees or releasees. Whenever an
order for parole or postrelease supervision is issued it shall
recite the conditions thereof.

(m) Whenever the Kansas parole board orders the parole of an
inmate or establishes conditions for an inmate placed on
postrelease supervision, the board:

(1) Unless it finds compelling circumstances which would
render a plan of payment unworkable, shall order as a condition
of parole or postrelease supervision that the parolee or the
person on postrelease supervision pay any transportation expenses
resulting from returning the parolee or the person on postrelease
supervision to this state to answer criminal charges or a warrant
for a violation of a condition of probation, assignment to a
community correctional services program, parole, conditional
release or postrelease supervision;

(2) to the extent practicable, shall order as a condition of
parole or postrelease supervision that the parolee or the person
on postrelease supervision make makes progress tewards toward or
successfully ecempiete completes the equivalent of a secondary
education if the inmate has not previously completed such
educational equivalent and is capable of doing so;

(3) may order that the parolee or person on postrelease
supervision perform community or public service work for local
governmental agencies, private corporations organized
not-for-profit or charitable or social service organizations
performing services for the community;

(4) may order the parolee or person on postrelease
supervision to pay the administrative fee imposed pursuant to
K.S.A. 1997 Supp. 22-4529 unless the board finds compelling
circumstances which would render payment unworkable; and

(5) wunless it finds compelling circumstances which would
render a plan of payment unworkable, shall order that the parolee
or person on postrelease supervision reimburse the state for all
or part of the expenditures by the state board of indigents'
defense services to provide counsel and other defense services to
the person. In determining the amount and method of payment of
such sum, the parole board shall take account of the financial
resources of the person and the nature of the burden that the
payment of such sum will impose. Such amount shall not exceed the
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amount claimed by .ppointed counsel on the L.yment voucher fc

indigents' defense services or the amount prescribed by the board
of indigents' defense services reimbursement tables as provided
in K.S.A. 22-4522 and amendments thereto, whichever is less,
minus any previous payments for such services.

(n) If the court which sentenced an inmate specified at the
time of sentencing the amount and the recipient of any
restitution ordered as a condition of parole or postrelease
supervision, the Kansas parole board shall order as a condition
of parole or postrelease supervision that the inmate pay
restitution in the amount and manner provided in the journal
entry unless the board finds compelling circumstances which would
render a plan of restitution unworkable.

(o) Whenever the Kansas parole board grants the parole of an
inmate, the board, within 10 days of the date of the decision to
grant parole, shall give written notice of the decision to the
county or district attorney of the county where the inmate was
sentenced.

(p) When an inmate is to be released on postrelease
supervision, the secretary, within 30 days prior to release,
shall provide the county or district attorney of the county where
the inmate was sentenced written notice of the release date.

(q) Inmates shall be released on postrelease supervision
upon the termination of the prison portion of their sentence.
Time served while on postrelease supervision will vest.

(r) An inmate who is allocated regular good time credits as
provided in K.S.A. 22-3725 and amendments thereto may receive
meritorious good time credits in increments of not more than 90
days per meritorious act. These credits may be awarded by the
secretary of corrections when an inmate has acted in a heroic or
outstanding manner in coming to the assistance of another person
in a life threatening situation, preventing injury or death to a
person, preventing the destruction of property or taking actions
which result in a financial savings to the state. -
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ments thereto, shall not apply to a violation of attempting to unlawfully
manufacture any controlled substance pursuant to this section.

(d) Notwithstanding any other provision of law, upon conviction of
any person for violating subsection (a), such person shall be guilty of a
drug severity level 1 felony if such person is 18 or more years of age and
the substances involved were manufactured within 1,000 feet of any
school property upon which is located a structure used by a unified school
district or an accredited nonpublic school for student instruction or at-
tendance or extracurricular activities of pupils enrolled in kindergarten
or any of the grades one through 12.

Nothing in this subsection shall be construed as requiring that school
be in session or that classes are actually being held at the time of the
offense or that children must be present within the structure or on the
property during the time of any alleged criminal act. If the structure or
property meets the description above, the actual use of that structure or
property at the time alleged shall not be a defense to the crime charged
or the sentence imposed.

(e) Notwithstanding any other provision of law, upon conviction of
any person for violating subsection (a) in which the substances involved
were equal to or greater than the amounts for such substances as specified
in section 1. and amendments thereto, the person shall be sentenced to
imprisonment for life pursuant to section 2, and amendments thereto.

Sec. 6. K.S.A.f oupp: 65-4161 is hereby amended to read as

follows: 65-4161. (a) Except as otherwise provided or as authorized by
the uniform controlled substances act, it shall be unlawful for any person
to sell, offer for sale or have in such person’s possession with intent to
sell, deliver or distribute; prescribe; administer; deliver; distribute; dis-
pense or compound any opiates, opium or narcotic drugs, or any stimulant
designated in subsection (d)(1), (d)(3) or {H)(1) of K.S.A. 65-4107 and
amendments thereto. Except as provided in subsections (b), (¢) and (d),
any person who violates this subsection shall be guilty of a drug severity
level 3 felony.

(b) If any person who violates this section has one prior conviction

under this section or a conviction for a substantially similar offense from |

another jurisdiction, then that person shall be guilty of a drug severity
level 2 felony.

(c) If any person who violates this section has two or more prior
convictions under this section or substantially similar offenses under the
laws of another jurisdiction, then such person shall be guilty of a drug
severity level 1 felony.

(d) Notwithstanding any other provision of law, upon conviction of
any person for a first offense pursuant to subsection (a), such person shall
be guilty of a drug severity level 2 felony if such person is 18 or more
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years of age and the substances involved were possessed with intent to
sell, deliver or distribute; sold or offered for sale in or on, or within 1,000
feet of any school property upon which is located a structure used by a
unified school district or an accredited nonpublic school for student in-
struction or attendance or extracurricular activities of pupils enrolled in
kindergarten or any of the grades one through 12.

Nothing in this subsection shall be construed as requiring that school
be in session or that classes are actually being held at the time of the
offense or that children must be present within the structure or on the
property during the time of any alleged criminal act. If the structure or
property meets the description above, the actual use of that structure or
property at the time alleged shall not be a defense to the crime charged
or the sentence imposed.

(e) It shall not be a defense to charges arising under this section that
the defendant was acting in an agency relationship on behalf of any other
party in a transaction involving a controlled substance.

() For purposes of the uniform controlled substances act, the pro-
hibitions contained in this section shall apply to controlled substance an-
alogs as defined in subsection (bb) of K.S.A. 65-4101 and amendments
thereto. '

(g) Notwithstanding any other provision of law, upon conviction of
any person for violating subsection (a) in which the substances involved
were equal to or greater than the amounts for such substances as specified
in section 1, and amendments thereto, the person shall be sentenced to
imprisonment for life pursuant to section 2, and amendments thereto.

(h) The provisions of this section shall be part of and supplemental
to the unifori controlled substances act.

Sec. 7. K.S.A. Eﬁﬁa\Supp. 65-4163 is hereby amended to read as

follows: 65-4163. (a) Except as otherwise provided or as authorized by
the uniform controlled substances act, it shall be unlawful for any person
to sell, offer for sale or have in such person’s possession with the intent
to sell, deliver or distribute; cultivate; prescribe; administer; deliver; dis-
tribute; dispense or compound:

(1) Any depressant designated in subsection (e) of K.S.A. 65-4105,
subsection (&) of K.S.A. 65-4107, subsection (b) or (c) of K.5.A. 65-4109
or subsection (b) of K.S.A. 65-4111, and amendments thereto;

(2) any stimulant designated in subsection (f) of K.S.A. 65-4105, sub-
section (d)(2), (d){4) or (£)(2) of K.S.A. 65-4107 or subsection (e) of K.S.A.
65-4109, and amendments thereto;

(3) any hallucinogenic drug designated in subsection (d) of K.S.A. 65-
4105, and amendments thereto or designated in subsection (g) of K.S.A.
65-4107 and améndments thereto;

(4) any substance designated in subsection (g) of K.S.A. 65-4105, and
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amendments thereto, and designated in subsection (c), (d), (e), (f) or (g)
of K.S.A. 65-4111, and amendments thereto; or

(5) any anabolic steroids-as defined in subsection (f) of K.S.A. 65-
4109, and amendments thereto.

Except as provided in subsection (b), any person who violates this sub-
section shall be guilty of a drug severity level 3 felony.

(b) Notwithstanding any other provision of law, upon conviction of
any person pursuant to subsection (a) for an offense in which the sub-
stances involved were possessed with intent to sell, sold or offered for
sale in or on, or within 1,000 feet of any school property upon which is
located a structure used by a unified school district or an aceredited non-
public school for student instruction or attendance or extracurricular ac-
tivities of pupils enrolled in kindergarten or any of the grades one through
12 and such person is 18 or more years of age, such person shall be guilty
of a drug severity level 2 felony.

Nothing in this subsection shall be construed as requiring that school
be in session or that classes are actually being held at the time of the
offense or that children must be present within the structure or on the
property during the time of any alleged criminal act. If the structure or
property meets the description above, the actual use of that structure or
property at the time alleged shall not be a defense to the crime charged
or the sentence imposed.

(c) 1t shall not be a defense to charges arising under this section that
the defendant was acting in an agency relationship on behalf of any other
party in a transaction involving a controlled substance.

(d) For purposes of the uniform controlled substances act, the pro-
hibitions contained in this section shall apply to controlled substance an-
alogs as defined in subsection (bb) of K.S.A. 65-4101 and amendments
thereto.

(e) Notwithstanding any other provision of law, upon conviction of
any person for violating subsection (a) in which the substances involved
were equal to or greater than the amounts for such substances as specified
in section 1, and amendments thereto, the person shall be sentenced to
imprisonment for life pursuant to section 2, and amendments thereto.

{e}(f) The provisions of this section shall be part of and supplementa]
to the uniform controlled substances act.

Sec. 8. K.S.A.[1996]Supp. 21-4705, 22-3717, 65-4159, 65-416] and _

65-4163 are hereby repealed.
Sec. 9. This act shall take effect and be in force from and after its
publication in the statute book.
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As Amended by Senate Committee

Sasrion of 1897
SENATE BILL No. 9
By Special Committee on Judiciary

12-17

AN ACT enacting the uniform partnership act (1994); repealing K.S.A.
56-301 through [56-344

Be it enacted by the Legislature of the State of Kansas:

Section 1. (UPA 101). In this act:

(a) “Business” includes every trade, occupation, and profession.

(b) “"Debtor in bankruptcy” means a person who is the subject of:

(1) An order for relief under title 11 of the United States code or a
comparable order under a successor statute of general application; or

(2) acomparable order under federal, state, or foreign law governing
insolvency.

(c) "Distribution” means a transfer of money or other property from
a partnership to a partner in the partner’s capacity as a partner or to the
partner’s transferee.

(d) “Foreign limited liability partnership” means a partnership
that:

(1) Is formed under laws other than the laws of this state; and

(2) has the status of a limited liability partnership under those
laws.

(e) “Limited liability partnership” means a partnership that has
filed a statement of qualification under section 53 and does not have
a similar statement in effect in any other jurisdiction.

td} (f) “Partnership™ means an association of two or more persons to
carry on as co-owners a business for profit formed under section 9, pred-
ecessor law, or comparable law of another jurisdiction.

e} (g) “Partnership agreement” means the agreement, whether writ-
ten, oral, or implied, among the partners concerning the partnership,
including amendments to the partnership agreement.

(6 (h) “Partnership at will” means a partnership in which the partners
have not agreed to remain partners until the expiration of a definite term
or the completion of a particular undertaking,

(g} (i) “Partnership interest” or “partner’s interest in the partnership”
means all of a partner’s interests in the partnership, including the part-
ner's transferable interest and all management and other rights.

amending K.S.A. 17-2708, 56-1la604 and
60-2313 and K.S.A. 1997 Supp. 17-5903,
47-816 and 58-3062 and repealing the
existing sections; also

56-347

Suggested Amendments

Professor Webb Hecker 7

and Revisor amendments ¢

January 28, 1998 J )
—+-

2-2-9¥

{‘!-OL{ Se. CSW;Q
H+Hfachmen



1
2
3
4
5
6
7
8

=]

10
11
12
13
14
15
16
17
18
19
20
2]
22
23
24
25
26
27
28
29
30
31
32
a3
34
35
36
37
38
39
40
41

42
"

SB 0—Am, 9

¢h) () “Person” means an individual, corporation, business trust, es-
tate, trust, partnership, association, joint venture, government, govern-
mental subdivision, agency, or instrumentality, or any other legal or com-
mercial entity,

@) (k) “Property” means all property, real, personal, or mixed, tan-
gible or intangible, or any interest therein.

& (1) “State” means a state of the United States, the District of Co-
lumbia, the commonwealth of Puerto Rico, or any territory or insular
possession subject to the jurisdiction of the United States.

&) (m) “Statement” means a statement of partnership authority un-
der section 14, a statement of denial under section 15, a statement of
dissoclation under section 36, a statement of dissolution under section
42, a statement of merger under section 51, a statement of qualification
under section 53, a statement of foreign qualification under section

or an amendment or cancellation of any of the loregoing,

4 (n) “Transfer” includes an assignment, conveyance, lease, mort-
gage, deed, and encumbrance.

Sec. 2. (UPA 102). (a) A person knows a fact if the person has ac-
tual knowledge of it. -

(b) A person has notice of a fact if the person:

(1) Knows of it;

(2) has received a notification of it; or

(3) has reason to know it exists from all of the facts known to the
person at the time in question,

(c) A person notifies or gives a notiflcation to another by taking steps
reasonably required to inform the other person in ordinary course,
whether or not the other person learns of it.

(d) A person receives a notification when the notification:

(1) Comes to the person's attention; or

(2) is duly delivered at the person’s place of business or at any other
place held out by the person as a place for receiving communications.

(e) Except as otherwise provided in subsection (f), a person other
than an individual knows, has notice, or receives a notification of a fact
for purposes of a particular transaction when the individual conducting
the transaction knows, has notice, or receives a notification of the fact, or
in any event when the fact would have been brought to the individual’s
attention if the person had exercised reasonable diligence. The person
exercises reasonable diligence if it maintains reasonable routines for com-
municating significant fnformation to the individual conducting the trans-
action and there is reasonable compliance with the routines. Reasonable
diligence does not require an Individual acting for the person to com-
municate information unless the communication is part of the individual's
regular duties or the individual has reason to know of the transaction and
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that the transaction would be materially affected by the information,

() A partner’s knowledge, notice, or receipt of a notification of a fact
relating to the partnership s effective immediately as knowledge by, no-
tice to, or receipt of a notification by the partnership, except in the case
of a fraud on the partnership committed by or with the consent of that

artner.
P Sec. 3. (UPA 103). (a) Except as otherwise provided in subsection
(b), relations among the partners and between the partners and the part-
nership are governed by the partnership agreement. To the extent the
partnership agreement does not otherwise provide, this act governs re-
lations among the partners and between the partners and the partnership.

(b) 'The partnership agreement may not:

(1) Vary the rights and duties under section 5 except to eliminate the
duty to provide copies of statements to all of the partners;

(2) unreasonably restrict the right of access to books and records un-
der subsection (b) of section 22;

(3) eliminate the duty of loyalty under subsection (b) of section 23 or
subsection (b)(3) section of 32, but:

() The partnership agreement may identify specific types or cate-
gories of activities that do not violate the duty of loyalty, if not manifestly
unreasonable; or

(if) all of the partners or a number or percentage specified In the
partnership agreement may authorize or ratify, after full disclosure of all
material facts, a specific act or transaction that otherwise would violate
the duty of loyalty;

(4) unreasonably reduce the duty of care under subsection (c) of sec-
tion 23 or subsection (b)(3) of section 32;

(5) eliminate the obligation of good faith and fair dealing under sub-
section (d) of section 23, but the partnership agreement may prescribe
the standards by which the performance of the obligation is to be meas-
ured, if the standards are not manifestly unreasonable;

(6) vary the power to dissociate as a partner under subsection (a) of
section 31, except to require the notice under subsection (a) of section
30 to be in writing;

(7) vary the right of a court to expel a partner in the events specified
in subsection (e) of section 30;

(8) vary the requirement to wind up the partnership business in cases
specified in subsection (4), (5) or (6) of section 38; er

(9) vary the law applicable to a limited Uability partnership
under subsection (b) of section 6; or

{0} (10)  restrict rights of third parties under this act.

Sec. 4. (UPA 104). (a) Unless displaced by partioular provisions of
chis act, the principles of law and equity supplement this act.

3y
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(b) If an obligation to pay interest arises under this act and the rate
Is not specifled, the rate is that specified in applicable statute,

Sec. 5. (UPA 105). (a) A statement may be filed in the office of the
secretary of state. A certified copy of a statement that is filed in an office
in another state may be filed in the office of the secretary of state. Either
filing has the effect provided in this act with respect to partnership prop-
erty located in or transactions that occur in this state.

(b) A certified copy of a statement that has been filed in the office
of the secretary of state and recorded in the office for recording transfers
of real property has the effect provided for recorded statements in this
act. A recorded statement that is not a certified copy of a statement filed
in the office of the secretary of state does not have the effect provided
for recorded statements in this act.

(c) A statement filed by a partnership must be executed by at least
two partuers. Other statements must be executed by a partner or other
person authorized by this act. An individual who executes a statement as,
or on behalf of, a partner or other person named as a partner in a state-
ment shall personally declare under penalty of perjury that the contents
of the statement are accurate. .

(d) A person authorized by this act to file a statement may amend or
cancel the statement by filing an amendment or cancellation that names
the partnership, identifies the statement, and states the substance of the
amendment or cancellation.

(e) A person who files a statement pursuant to this section shall
promptly send a copy of the statement to every nonfiling partner and to
any other person named as a partner in the statement. Failure to send a
copy of a statement to a partner or other person does not limit the ef-
fectiveness of the statement as to a person not a partner.

()  The secretary of state may collect a fee for filing or providing a
certified copy of a statement. The officer responsible for recording trans-
fers of real property may collect a fee for recording a statement.

(g)  The secretary of state shall set by rules and regulations any fees
provided by this act.

Sec. 6. (UPA108). TFhe(a)Except as otherwise provided in sub-
section (b), the law of the jurisdiction in which a partnership has its ehiof
exeeutive principal office governs relations among the partners and be-
tween the partners and the partnership.

(b) The law of this state governs relations among the partners
and between the pariners and the partnership and the liability of
partners for an obligation of a limited Uability partnership,

Sec. 7. (UPA107). A partnership governed by this act is subject to
any amendment to or repeal of this act,

Sec. 8. (UPA 201). (a) A partnership is an entity distinct from its

¢
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partners.

(b) A limited lability partnership continues o be the same en.
tity that existed before the filing of a statement of qualification un.
der section 53.

Sec. 9. (UPA 202). (a) Except as otherwise provided in subsection
(b), the assoclation of two or more persons to carry on as co-owners a
business for profit forms a partnership, whether or not the persons Intend
to form a partnership.

(b) An association formed under a statute other than this act, a pred-
ecessor statute, or a comparable statute of another Jurisdiction is not a
partnership under this act, '

(c) In determining whether a partnership is formed, the following
rules apply:

(1) Joint tenancy, tenancy in common, tenancy by the entireties, joint
property, common property, or part ownership does not by itself establish
a partnership, even if 5:3 co-owners share profits made by the use of the
property.

(2) The sharing of gross retums does not by itself establish a part-
nership, even if the persons sharing them have a joint or common right
or Interest in property from which the returns are derived.

(3) A person who receives a share of the profits of a business s pre-
sumed to be a partner in the business, unless the profits were recelved
in payment:

(1) Of a debt by installments or otherwise;

() for services as an independent contractor or of wages or other
compensation to an employee;

(ili) of rent;

(iv) of an annuity or other retirement or health benefit to a benefl-
clary, representative, or designee of a deceased or retired partner;

(v) of interest or other charge on a loan, even if the amount of pay-
ment varies with the profits of the business, including a direct or indirect
present or future ownership of the collateral, or rights to income, pro-
ceeds, or increase in value derived from the collateral; or

(vl) for the sale of the goodwill of a business or other property by
installments or otherwise.

Sec. 10. (UPA203). Property acquired by a partnership is property
of the partnership and not of the partners individually.

Sec. 11. (UPA 204). (a) Property is partnership property If ac-
quired in the name of:

(1) The partnership; or

(2) one or more partners with an indlcation in the instrument trans-

“rring title to the property of the person’s capacity as a partner or of the
dstence of a partnership but without an indication of the name of the
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partnership.

(b) Property is acquired in the name of the partnership by a transfer

to:

{1) The partnership in its name; or .

(2) one or more partners in their capacity as partners in the partner-
ship, if the name of the partnership is indicated in the instrument trans-
ferring title to the property.

(c) Property is presumed to be partnership property if purchased with
partnership assets, even if not acquired in the name of the partnership
or of one or more partners with an indication in the instrument transfer-
ring title to the property of the person’s capacity as a partner or of the
existence of a partnership.

(d) Property acquired in the name of one or more of the partners,
without an indication in the Instrument transferring title to the property
of the person’s capacity as a partner or of the existence of a partnership
and without use of partnership assets, is presumed to be separate prop-
erty, even if used for partnership purposes.

Sec. 12. (UPA 301). Subject to the effect of a statement of part-
nership authority under section 14:

(a) Each partner is an agent of the partnership for the purpose of its
business. An act of a partner, including the execution of an instrument in
the partnership name, for apparently carrying on in the ordinary course
the partmership business or business of the kind carried on by the part-
nership binds the partnership, unless the partner had no authority to act
for the partnership in the particular matter and the person with whom
the partner was dealing knew or had received a notification that the part-
ner lacked authority.

(b)  An act of a partner which is not apparently for carrying on in the
ordinary course the partnership business or business of the kind carried
on by the partnership binds the partnership only if the act was authorized
by the other partners.

Sec. 13. (UPA302). (a) Partnership property may be transferred as
follows: %

(1) Subject to the effect of a statement of partnership authority under
section 14, partnership property held in the name of the partnership may
be transferred by an instrument of transfer executed by a partner in the
partnership name.

(2) Partnership property held in the name of one or more partners
with an indication in the instrument transferring the property to them of
thelr capacity as partners or of the existence of a partnership, but without
an indication of the namse of the partnership, may be transferred by an
instrument of transfer executed by the persons in whose name the prop-
erty is held. - '

9
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(3) Partnership property held in the name of one or more persons
other than the partnership, without an indication in the instrument trans-
ferring the property to them of their capacity as partners or of the exis-
tence of a partnership, may be transferred by an instrument of transfer
executed by the persons in whose name the property s held.

(b) A partnership may recover partnership property from a transferee
only If it proves that execution of the instrument of initial transfer did not
bind the partnership under section 12 and:

(1) As to a subsequent transferee who gave value for property trans-
ferred under subsection (a)(1) and (2), proves that the subsequent trans-
feree knew or had recelved a notification that the person who executed
the instrument of Initial transfer lacked authority to bind the partnership;
or

(2) as to a transferee who gave value for property transferred under
subsection (a)(3), proves that the transferee knew or had received a no-
tification that the property was partnership property and that the person
who executed the instrument of initial transfer lacked authority to bind
the partnership.

(¢) A partnership may not recover partnership property from a sub-
sequent transferee if the partnership would not have been entitled to
recover the property, under subsection (b), from any earlier transferee of
the property.

(d) Ifa person holds all of the partners’ interests in the partnership,
all of the partnership property vests in that person. The person may ex-
ecute a document in the name of the partnership to evidence vesting of
the property in that person and may file or record the document.

Sec. 14. (UPA 303). (a) A partnership may file a statement of part-
nership authority, which:

(1) Must include:

() The name of the partnership; )

(ii) the street address of its ehief exeeutive principal office and of
one office in this state, if there is one;

(iti) the names and mailing addresses of all of the partners or of an
agent appointed and maintained by the partnership for the purpose of
subsection (b); and

(iv) the names of the partners authorized to execute an Instrument
transferring real property held in the name of the partnership; and

(2) may state the authority, or limitations on the authority, of some
or all of the partners to enter into other transactions on behalf of the
partnership and any other matter.

(b) Ifa statement of partnership authority names an agent, the agent
shall maintain a list of the names and mailing addresses of all of the

artners and make it ‘available to any person on request for good cause

M
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shown,

(c) Ifa filed statement of partnership authority is executed pursuant
to subsection (c) of section 5 and states the name of the partnership but
does not contain all of the other information required by subsection (a),
the statement nevertheless operates with respect to a person not a partner
as provided in subsections (d) and (e).

(d) Except as otherwise provided in subsection (g), a filed statement
of partnership authority supplements the authority of a partner to enter
into transactions on behalf of the partnership as follows:

(1) Except for transfers of real property, a grant of authority con-
tained in a filed statement of partnership authority is conclusive in favor
of a person who gives value without knowledge to the contrary, so long
as and to the extent that a limitation on that authority is not then contained
in another filed statement. A filed cancellation of a limitation on authority
revives the previous grant of authority. ;

(2) A grant of authority to transfer real property held in the name of
the partnership contained in a certified copy of a filed statement of part-
nership authority recorded in the office for recording transfers of that
real property is conclusive in favor of a person who gives value without
knowledge to the contrary, so long as and to the extent that a certified
copy of a flled statement containing a limitation on that authority is not
then of record in the office for recording transfers of that real property.
The recording in the office for recording transfers of that real property
of a certified copy of a filed cancellation of a limitation on authority revives
the previous grant of authority.

(e) A person not a partner is deemed to know of a limitation on the
authority of a partner to transfer real property held in the name of the
partnership if a certified copy of the filed statement containing the limi-
tation on authority is of record in the office for recording transfers of that
real property. .

(f) Except as otherwise provided in subsections (d) and (e) and sec-
tions 36 and 42, a person not a partner is not deemed to know of a
limitation on the authority of a partner merely because the limitation is
contained in a filed statement.

(g) Unless earlier canceled, a filed statement of partnership authority
Is canceled by operation of law five years after the date on which the
statement, or the most recent amendment, was filed with the secretary
of state.

Sec. 15. (UPA 304). A partner or other person named as a partner
in a filed statement of partnership authority or in a list maintained by an
agent pursuant to subsection (b) of section 14 may flle a statement of
denial stating the name of the partnership and the fact that Is being de-
ved, which may inclirde denial of a person's authority or status as a part-
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ner. A statement of denial s a limitation on authority as provided in
subsections (d) and (e) of section 14.

Sec. 16, (UPA 305). (a) A partnership is lable for loss or injury
caused to a person, or for a penalty incurred, as a result of a wrongful act
or omission, or other actionable conduct, of a partner acting in the or-
dinary course of business of the partnership or with authority of the part-
nership.

(b) plf, in the course of the partnership’s business or while acting with
authority of the partnership, a partner receives or causes the partnership
to receive money or property of a person not a partner, and the money
or property is misapplied by a partner, the partnership is liable for the
loss.

Sec. 17. (UPA306). (a) Except as otherwise provided in subseetion
subsections (b) and (c), all partners are liable jointly and severally for
all obligations of the partnership unless otherwise agreed by the claimant
or provided by law.

(b) A person admitted as a partner into an existing partnership is not
personally liable for any partnership obligation incurred before the per-
son’s admission as a partner.

(c) An obligation of a partnership incurred while the pariner-
ship is a limited liability partnership, whether arising in contract,
tort, or otherwise, is solely the obligation of the partnership. Apart-
ner is not personally liable, directly or indirectly, by way of con-
tribution or otherwise, for such a partnership obligation solely by
reason of being or so acting as a pariner. This subsection applies
notwithstanding anything inconsistent in the partnership agreement
that existed immediately before the vote required to become a lim-
ited liability partnership under subsection (b) of section 53.

Sec. 18. (UPA 307). (a) A partnership may sue and be sued in the
name of the partnership.

(b) An action may be brought against the partnership and, to the
extent not inconsistent with section 17 and amendments thereto, any
or all of the partners in the same action or in separate actions.

(c) A judgment against a partnership is not by itself a judgment
against a partner. A judgment against a partnership may not be satisfled
from a partner's assets unless there is also a judgment against the partner.

(d) A judgment creditor of a partner may not levy execution against
the assets of the partner to satisfy a judgment based on a claim against
the partnership unless the partner és pereonally liable for the claim
under section 17 and amendments thereto and:

(1) A judgment based on the same claim has been obtained against
the partnership and a writ of execution on the judgment has been re-
turned unsatisfled in whole or in part;

'|H
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(2) the partnership is a debtor in bankruptcy;

(3) the partner has agreed that the creditor need not exhaust part-
nership assets;

(4) a court grants permission to the judgment creditor to levy exe-
cution against the assets of a partner based on a finding that partnership
assets subject to execution are clearly insufficient to satisfy the judgment,
that exhaustion of partnership assets is excessively burdensome, or that
the grant of permission is an appropriate exercise of the court's equitable
powers; or

(5)  liability is imposed on the partner by law or contract independent
of the existence of the partnership.

(e) This section applies to any partnership liability or obligation re-
sulting from a representation by a partner or purported partner under
section 19,

Sec. 19. (UPA 308). (a) If a person, by words or conduct, purports
to be a partner, or consents to being represented by another as a partner,
in a partnership or with one or more persons not partners, the purported
partner is liable to a person to whom the representation Is made, if that
person, relying on the representation, enters into a transaction with the
actual or purported partnership. If the representation, either by the pur-
ported partner or by a person with the purported partner's consent, is
made in a public manner, the purported partner is liable to a person who
relies upon the purported partnership even if the purported partner Is
not aware of being held out as a partner to the claimant. If partnership
liability results, the purported partner is liable with respect to that liability
as If the purported partner were a partner. If no partnership liability
results, the purported partner is liable with respect to that Liability jointly
and severally with any other person consenting to the representation.

(b) If a person is thus represented to be a partner in an existing
partnership, or with one or more persons not partners, the purported
partner is an agent of persons consenting to the representation to bind
them to the same extent and in the same manner as if the purported
partner were a partner, with respect to persons who enter into transac-
tions in rellance upon the representation. If all of the partuners of the
existing partnership consent to the representation, a partnership act or
obligation results. If fewer than all of the partners of the existing part-
nership consent to the representation, the person acting and the partners
consenting to the representation are jointly and severally Liable.

(c) A person is not liable as a partner merely because the person is
named by another in a statement of partnership authority.

(d) A person does not continue to be liable as a partner merely be-
cause of a failure to file a statement of dissoclation or to amend a state-
ment of partnership authority to indicate the partner’s dissociation from

0
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the partnership.

(e) Except as otherwise provided in subsections (a) and (b), persons
who are not partners as to each other are not liable as partners to other
persons.

Sec. 20. (UPA401). (a) Each partner is deemed to have an account
that is:

(1) Credited with an amount equal to the money plus the value of
any other property, net of the amount of any liabilities, the partner con-
tributes to the partnership and the partner’s share of the partnership
profits; and

(2) charged with an amount equal to the money plus the value of any
other property, net of the amount of any liabilities, distributed by the
partnership to the partner and the partner’s share of the partnership
losses.

(b)  Each partner is entitled to an equal share of the partnership
profits and is chargeable with a share of the partnership losses in pro-
portion to the partner’s share of the profits.

(c) A partmership shall reimburse a partner for payments made and
indemnify a partner for liabilities incurred by the partner in the ordinary
course of the business of the partnership or for the preservation of its
business or property.

(d) A partnership shall reimburse a partner for an advance to the
partnership beyond the amount of capital the partner agreed to contrib-
ute.

(e) A payment or advance made by a partner which gives rise to a
partnership obligation under subsection (c) or (d) constitutes a loan to
the partnership which accrues interest from the date of the payment or
advance.

() Each partner has equal rights in the management and conduct of
the partnership business.

(g) A partner may use or possess partnership property only on behalf
of the partnership.

(h) A partner Is not entitled to remuneration for services performed
for the partnership, except for reasonable compensation for services ren-
dered in winding up the business of the partnership. '

(1) A person may become a partner only with the consent of all of the
partners.

(j) A difference arising as to a matter in the ordinary course of busi-
ness of a partnership may be decided by a majority of the partners. An
act outside the ordinary course of business of a partnership and an amend-
ment to the partnership agreement may be undertaken only with the
consent of all of the partners.

(k) This section does not affect the obligations of a partnership to

G



-

XD D

10

12
13

15
16
17
18
19
20
21
22

26
27
28
29

ul
32

36
37
38
39
40

41
49

SB 9—Am. 12

other persons under section 12.

Sec. 21. (UPA 402). A partner has no right to receive, and may not
be required to accept, a distribution in kind,

Sec. 22. (UPA 403). (a) A partnership shall keep its books and re-
cords, if any, at its ehief exeeutive principal office,

(b) A partnership shall provide partners and their agents and attor-
neys access to its books and records. It shall provide former partners and
their agents and attorneys access to books and records pertaining to the
period during which they were partners. The right of access provides the
opportunity to inspect and copy books and records during ordinary busi-
ness hours, A partnership may impose a reasonable charge, covering the
costs of labor and material, for coples of documents furnished.

(c) Each partner and the partnership shall furnish to a partner, and
to the legal representative of a deceased partner or partner under legal
disability: -

(1) Without demand, any information concerning the partnership’s
business and affairs reasonably required for the proper exercise of the
partner’s rights and duties under the partnership agreement or this act;
and

(2) on demand, any other Information concerning the partnership’s
business and affairs, except to the extent the demand or the information
demanded is unreasonable or otherwise Improper under the circum-
stances.

Sec. 23. (UPA 404). (a) The only fiduciary duties a partner owes to
the partnership and the other partners are the duty of loyalty and the
duty of care set forth in subsections (b) and (c).

(b) A partner’s duty of loyalty to the partnership and the other part-
ners is limited to the following:

(1) To account to the partnership and hold as trustee for it any prop-
erty, profit, or benefit derived by the partner in the conduct and winding
up of the partnership business or derived from a use by the partner of
partnership property, including the appropriation of a partnership op-
portunity;

(2) to refrain from dealing with the partnership in the conduct or
winding up of the partnership business as or on behalf of a party having
an interest adverse to the partnership; and

(3) to refrain from competing with the partnership in the conduct of
the partnership business before the dissolution of the partnership.

(c) A partner’s duty of care to the partnership and the other partners
in the conduct and winding up of the partnership business is limited to
refraining from engaging in grossly negligent or reckless conduct, Inten-
tional misconduct, gr a knowing violation of law.

(d) A partner shall discharge the duties to the partnership and the

2
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other partners under this act or under the partnership agreement and
exercise any rights consistently with the obligation of good faith and fair
dealing,

(e) A partner does not violate a duty or obligation under this act or
under the partnership agreement merely because the partner’s conduct
furthers the partner’s own interest.

() A partner may lend money to and transact other business with the
partnership, and as to each loan or transaction the rights and obligations
of the partner are the same as those of a person who fs not a partner,
subject to other applicable law.

(g)  This section applies to a person winding up the partnership busl-
ness as the personal or legal representative of the last surviving partner
as if the person were a partuer.

Sec. 24. (UPA 405). (a) A partnership may maintain an action
against a partner for a breach of the partnership agreement, or for the
violation of a duty to the partnership, causing harm to the partnership.

(b) A partner may maintain an action against the partnership or an-
other partner for legal or equitable relief, with or without an accounting
as to partnership business, to: _

(1) Enforce the partner's rights under the partnership agreement;

(2) enforce the partner's rights under this act, including:

() The partner’s rights under sections 20, 22 or 23;

(if)  the partner’s right on dissoclation to have the partner’s interest in
the partnership purchased pursuant to section 33 or enforce any other
right under article 6 or 7; or

(iff)  the partner's right to compel a dissolution and winding up of the
partnership business under section 38 or enforce any other right under
article 8; or

(3) enforce the rights and otherwise protect the interests of the part-
ner, including rights and interests arising independently of the partner-
ship relationship.

(c) The acerual of, and any time limitation on, a right of action for a
remedy under this section is governed by other law. A right to an ac-
counting upon a dissolution and winding up does not revive a claim barred
by law.

Sec. 25. (UPA 406). (a) If a partnership for a definite term or par-
ticular undertaking is continued, without an express agreement, after the
expiration of the term or completion of the undertaking, the rights and
duties of the partners remain the same as they were at the expiration or
completion, so far as is consistent with a partnership at will,

(b) Ifthe partners, or those of them who habitually acted in the busi-
1655 during the term or undertaking, continue the business without any
settlement or liquidation of the partnership, they are presumed to have
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agreed that the partnership will continue,

Sec. 26. (UPA 501). A partner is not a co-owner of partnership
property and has no interest in partnership property which can be trans.
ferred, either voluntarlly or involuntarily,

Sec. 27. (UPA 502). The only transferable interest of a partner in
the partnership is the partner's share of the profits and losses of the
partnership and the partner’s right to recejve distributions, The interest
is personal property,

Sec. 28. (UPAB03). (a) A transfer, in whole or in part, of a partner's
transferable interest in the partnership:

(1)  Is permissible; ,

(2) does not by itself cause the partner’s dissociation or a dissolution
and winding up of the partnership business; and

(3) does not, as against the other partners or the partnership, entitle
the transferee, during the continuancé of the partnership, to participate
in the management or conduct of the partnership business, to require
access to information concerning partnership transactions, or to inspect
or copy the partnership books or records,

(b) A transferee of a partner’s transferable interest in the partnership
has a right:

(1) To receive, in accordance with the transfer, distributions to which
the transferor would otherwise be entitled;

(2) to receive upon the dissolution and winding up of the partnership
business, in accordance with the transfer, the net amount otherwise dis-
tributable to the transferor; and

(3) toseek under subsection {6) of section 38 a Jjudicial determination
that it is equitable to wind up the partnership business,

(c) In a dissolution and winding up, a transferee is entitled to an
account of partnership transactions only from the date of the latest ac-
count agreed to by all of the partners.

(d) Upon transfer, the transferor retains the rights and duties of a
partner other than the interest in distributions transferred,

(e) A partnership need not give effect to a transferee’s rights under
this section until it has notice of the transfer.

(f) A transfer of a partner's transferable Interest in the partnership in
violation of a restriction on transfer contained in the partnership agree-
ment is ineffective as to a person having notice of the restriction at the
time of transfer,

Sec. 20. (UPA 504). (a) On application by a judgment creditor of
a partner or of a partner's transferee, a court having Jurisdiction may
charge the transferable interest of the judgment debtor to satisfy the
Judgment. The court may appoint a receiver of the share of the distri-
butions due or to become due to the judgment debtor in respect of the
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partnership and make all other orders, directions, accounts, and inquiries
the judgment debtor might have made or which the circumstances of the
case may require.

(b) A charging order constitutes a lien on the judgment debtor's
transferable interest in the partnership. The court may order a foreclosure
of the interest subject to the charging order at any time. The purchaser
at the foreclosure sale has the rights of a transferee.

(c) At any time before foreclosure, an interest charged may be re-
deemed:

(1) By the judgment debtor;

(2) with property other than partnership property, by one or more of
the other partners; or

(3)  with partnership property, by one or more of the other partners
with the consent of all of the partners whose interests are not so charged.

(d) ‘This act does not deprive a partner of a right under exemption
laws with respect to the partner’s interest in the partnership.

(e) This section provides the exclusive remedy by which a judgment
creditor of a partner or partner’s transferee may satisfy a judgment out
of the judgment debtor’s transferable Interest in the partnership.

Sec. 30. (UPA 601). A partner is dissociated from a partnership
upon the occurrence of any of the following events:

(a) The partnership’s having notice of the partner’s express will to
withdraw as a partner or on a later date specified by the partner;

(b) an event agreed to in the partnership agreement as causing the
partner’s dissociation;

(c) the partner’s expulsion pursuant to the partnership agreement;

(d) the partner’s expulsion by the unanimous vote of the other part-
ners if:

(1) It is unlawful to carry on the partnership business with that part-
ner;

(2) there has been a transfer of all or substantially all of that partner’s
transferable interest in the partnership, other than a transfer for security
purposes, or a court order charging the partner's interest, which has not
been foreclosed;

(3) within 80 days after the partnership notifies a corporate partner '

that it will be expelled because it has filed a certificate of dissolution or
the equivalent, its charter has been revoked, or its right to conduct busi-
ness has been suspended by the jurisdiction of its incorporation, there is
no revocation of the certificate of dissolution or no reinstatement of its
charter or its right to conduct business; or

(4) a partnership that is a partner has been dissolved and its business
is being wound up;

(e) on application by the parinership or another partner, the partner’s

i
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expulsion by judicial determination because:

(1) The partner engaged in wrongful conduct that adversely and ma-
terially affected the partnership business;

(2) the partner willfully or persistently committed a material breach
of the partnership agreement or of a duty owed to the partnership or the
other partners under section 23; or

(3) the partner engaged in conduct relating to the partnership busi-
ness which makes it not reasonably practicable to carry on the business
in partnership with the partner;

(D) the partner’s:

(1) Becoming a debtor in bankruptey;

(2) executing an assignment for the benefit of creditors;

(3) seeking, consenting to, or acquiescing In the appointment of a
trustee, recefver, or liquidator of that partner or of all or substantially all
of that partner’s property; or

(4) failing, within 80 days after the appointment, to have vacated or
stayed the appointment of a trustee, receiver, or liquidator of the partner
or of all or substantially all of the partner's property obtained without the
partner’s consent or acquiescence, or falling within 80 days after the ex-
piration of a stay to have the appointment vacated;

(g) in the case of a partner who is an individual:

(1) The partner's death;

(2) the appointment of a guardian or general conservator for the part-
ner; or

(3) a judicial determination that the partner has otherwise become
incapable of performing the partner’s duties under the partnership agree-
ment;

(h) in the case of a partner that is a trust or Is acting as a partner by
virtue of being a trustee of a trust, distribution of the trust's entire trans-
ferable interest in the partnership, but not merely by reason of the sub-
stitution of a successor trustee;

(i) in the case of a partner that is an estate or Is acting as a partner
by virtue of being a personal representative of an estate, distribution of
the estate’s entire transferable interest in the partnership, but not merely
by reason of the substitution of a successor personal representative; or |

() termination of a partner who is not an individual, partnership,
corporation, trust, or estate,

Sec. 31. (UPA 602). (a) A partner has the power to dissoclate at

any time, rightfully or wrongfully, by express will pursuant to subsection
(a) of section 30.

(b) A partner’s dissociation is wrongful only if:

(1) Tt is tn breach of an express provision of the partnership agree-
ment; or
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(2) in the case of a partnership for a definite term or particular un-
dertaking, before the expiration of the term or the completion of the
undertaking:

() The partner withdraws by express will, unless the withdrawal fol-
lows within 90 days after another partner's dissociation by death or oth-
erwise under subsection (f) through (j) of section 30 or wrongful disso-
clation under this subsection;

(ii)  the partner is expelled by judicial determination under subsection
(e) of section 30;

(iti) the partner is dissoclated by becoming a debtor in bankruptey;
or

(iv) in the case of a partner who Is not an individual, trust other than
a business trust, or estate, the partner Is expelled or otherwise dissaciated
because it willfully dissolved or ten'nlnate.g.

(e} A partner who wrongfully dissociates is liable to the partnership
and to the other partners for damages caused by the dissoclation. The
liability is in addition to any other obligation of the partner to the part-
nership or to the other partners.

Sec. 32, (UPA 603). (a)Ifa partner’s dissociation results in a dis-
solution and winding up of the partnership business, article 8 applies;
otherwise, article 7 applies.

(b) Upon a partner’s dissociation:

(1) The partner's right to participate in the management and conduct
of the partnership business terminates, except as otherwise provided in
section 40;

(2)  the partner’s duty of loyalty under subsection (b)(3) of section 23
terminates; and

(3) the partner's duty of loyalty under subsection (b)(1) and (2) of
section 23 and duty of care under subsection (c) of section 23 continue
only with regard to matters arising and events occurring before the part-
ner’s dissociation, unless the partner participates in winding up the part-
nership’s business pursuant to section 40,

Sec. 33. (UPA 701). (a) If a partner is dissociated from a partner-
ship without resulting in a dissolution and winding up of the partnership
business under section 38, the partnership shall cause the dissociated
partner’s interest in the partnership to be purchased for a buyout price
determined pursuant to subsection (b).

(b) The buyout price of a dissoclated partner's interest is the amount
that would have been distributable to the dissociating partner under sub-
section (b) of section 44 if, on the date of dissociation, the assets of the
partnership were sold at a price equal to the greater of the liquidation
value or the value based on a sale of the entire business as a going concern
without the dissoclated partner and the partnership were wound up as of

it
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that date. Interest must be paid from the date of dissociation to the date
of payment.

(c) Damages for wrongful dissociation under subsection (b) of section
31, and all other amounts owing, whether or not presently due, from the
dissociated partner to the partnership, must be offset against the buyout
price. Interest must be paid from the date the amount owed becomes
due to the date of payment.

(d) A partnership shall indemnify a dissociated partner whose interest
is being purchased against all partnership liabilities, whether incurred
before or after the dissociation, except liabilities incurred by an act of the
dissoclated partner under section 34.

(e) 1fno agreement for the purchase of a dissoclated partner’s interest
Is reached within 120 days after a written demand for payment, the part-
nership shall pay, or cause to be paid, in cash to the dissociated partner
the amount the partnership estimates to be the buyout price and accrued
interest, reduced by any offsets and accrued interest under subsection
(c).

() 1fadeferred payment is authorized under subsection (h), the part-
nership may tender a written offer to pay the amount it estimates to be
the buyout price and accrued interest, reduced by any offsets under sub-
section (c), stating the time of payment, the amount and type of security
for payment, and the other terms and conditions of the obligation.

(g) The payment or tender required by subsection (e) or (f) must be
accompanied by the following:

(1) A statement of partnership assets and liabilities as of the date of
dissociation;

(2) the latest available partnership balance sheet and income state-
ment, if any;

(3) an explanation of how the estimated amount of the payment was
calculated; and

(4) written notice that the payment is in full satisfaction of the obli-
gation to purchase unless, within 120 days after the written notice, the
dissociated partner commences an action to determine the buyout price,
any offsets under subsection (c), or other terms of the obligation to pur-
chase.

(h) A partner who wrongfully dissociates before the expiration of a
definite term or the completion of a particular undertaking is not entitled
to payment of any portion of the buyout price until the expiration of the
term or completion of the undertaking, unless the partner establishes to
the satisfaction of the court that earlier payment will not cause undue
hardship to the business of the partnership. A deferred payment must be
adequately secured and bear interest.

() A dissociated partner may maintain an action against the partner-

0
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ship, pursuant to subsection (b)(2)(i) of section 24, to determine the
buyout price of that partner's interest, any offsets under subsection (c),
or other terms of the obligation to purchase. The action must be com-
menced within 120 days after the partnership has tendered payment or
an offer to pay or within one year after written demand for payment if
no payment or offer to pay is tendered. The court shall determine the
buyout price of the dissoclated partner's interest, any offset due under
subsection (c), and accrued interest, and enter judgment for any addi-
tional payment or refund. If deferred payment is authorized under sub-
section (h), the court shall also determine the security for payment and
other terms of the obligation to purchase. The court may assess reason-
able attorney's fees and the fees and expenses of appraisers or other ex-
perts for a party to the action, in amounts the court finds equitable, against
a party that the court finds acted arbitrarily, vexatiously, or not in good
faith. The finding may be based on the partnership’s failure to tender
payment or an offer to pay or to comply with subsection (g).

Sec. 34. (UPA 702). (a) For two years after a partner dissociates
without resulting in a dissolution and winding up of the partnership busi-
ness, the partnership, including a surviving partnership under article 9, is
bound by an act of the dissociated partner which would have bound the
partnership under section 12 before dissociation only if at the time of
entering into the transaction the other party:

(1) Reasonably believed that the dissociated partner was then a part-
ner;

(2) did not have notice of the partner’s dissociation; and

(3) is not deemed to have had knowledge under subsection (e) of
section 14 or notice under subsection (c) of section 36.

(b) A dissociated partner is liable to the partnership for any damage
caused to the partnership arising from an obligation incurred by the dis-
sociated partner after dissociation for which the partnership is liable un-
der subsection (a).

Sec. 35. (UPA 703). (a) A partner's dissociation does not of itself
discharge the partner’s liability for a partnership obligation Incurred be-
fore dissociation. A dissociated partner Is not liable for a partnership ob-
ligation incurred after dissociation, except as otherwise provided in sub-
section (b).

(b) A partner who dissociates without resulting in a dissolution and
winding up of the partnership business is liable as a partner to the other
party In a transaction entered into by the partnership, or a surviving part-
nership under article 9, within two years after the partner’s dissoclation,
only if the partner. is liable for the obligation under section 17 and
amendments thereto and at the time of entering into the transaction

the other party:
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(1) Reasonably believed that the dissociated partner was then a part-
ner;

(2) did not have notice of the partner’s dissociation; and

(3) is not deemed to have had knowledge under subsection (e) of
section 14 or notice under subsection (c) of section 36.

(c) By agreement with the partnership creditor and the partners con-
tinuing the business, a dissociated partner may be released from liability
for a partnership obligation.

(d) A dissoclated partner Is released from liability for a partnership
obligation if a partnership creditor, with notice of the partner's dissocla-
tion but without the partner’s consent, agrees to a material alteration in
the nature or time of payment of a partnership obligation.

Sec. 36. (UPA 704). (a) A dissociated partner or the partnership
may file a statement of dissociation stating the name of the partnership
and that the partner is dissociated from the partnership.

(b) A statement of dissoclation Is a limitation on the authority of a
dissociated partner for the purposes of subsection (d) and (e) of section
14,

(c) For the purposes of subsection (a)(3) of section 34 and subsection
(b)(3) of section 35, a person not a partner is deemed to have notice of
the dissoclation 90 days after the statement of dissoctation is filed.

Sec. 37. (UPA 705). Continued use of a partnership name, or a
dissociated partner's name as part thereof, by partners continuing the
business does not of itself make the dissociated partner liable for an ob-
ligation of the partners or the partnership continuing the business.

Sec. 38. (UPA 801). A partnership is dissolved, and its business
must be wound up, only upon the occurrence of any of the following
events:

(1) In a partnership at will, the partnership’s having notice from a
partner, other than a partner who is dissociated under subsections (b)
through (j) of section 30; of that partner’s express will to withdraw as a
partner, or on a later date specified by the partner;

(2) in a partnership for a definite term or particular undertaking:

(i) Fhe expiration of Within 80 days after a partner’s dissociation by
death or otherwise under subsections () through (j) of section 30 or
wrongful dissociation under subsection (b) of section 31, unless before
that time e mejority in interest of the remaining partners; ineluding part-
rers whe have rightfully disseelated pursuant to subsection (b{2)(1) of
seetion 31; agree to eontinue the partnership the express will of at least
half of the remaining partners to wind up the parinership business,

for which purpose a pariner’s rightful disassociation pursuant to

subsection (b)(2)(1) of section 31 and amendments thereto consti-
tutes the expression of that partner’s will to wind up the partnership

B-20
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business;

(i)  the express will of all of the partners to wind up the partnership
business; or

(1if)  the expiration of the term or the completion of the undertaking;

(3) an event agreed to in the partnership agreement resulting in the
winding up of the partnership business;

(4) an event that makes it unlawful for all or substantially all of the
business of the partnership to be continued, but a cure of illegality within
80 days after notice to the partnership of the event is effective retroac-
tively to the date of the event for purposes of this section;

(5) on application by a partner, a judicial determination that:

() The economic purpose of the partnership is likely to be unreason-
ably frustrated;

(if) another partner has engaged in conduct relating to the partner-
ship business which makes it not reasonably practicable to carry on the
business in partnership with that partner; or

(it1) it is not otherwise reasonably practicable to carry on the part-
nership business in conformity with the partnership agreement; or

(6) on application by a transferee of a partner’s transferable interest,
a judicial determination that it is equitable to wind up the partnership
business:

(i) After the expiration of the term or completion of the undertaking,
if the partnership was for a definite term or particular undertaking at the
time of the transfer or entry of the charging order that gave rise to the
transfer; or

(li) at any time, if the partnership was a partnership at will at the time
of the transfer or entry of the charging order that gave rise to the transfer,

Sec. 39. (UPA 802). (a) Subject to subsection (b), a partnership
continues after dissolution only for the purpose of winding up its business.
The partnership fs terminated when the winding up of its business is
completed.

(b) At any time after the dissolution of a partnership and before the
winding up of its business is completed, all of the partners, including any
dissociating partner other than a wrongfully dissociating partner, may
waive the right to have the partnership’s business wound up and the
partnership terminated. In that event:

(1) The partnership resumes carrying on its business as if dissolution
had never occurred, and any liability incurred by the partnership or a

partner after the dissolution and before the waiver is determined as if 7

dissolution had never occurred; and
(2) the rights of a third party accruing under subsection (1) of section
or arising out of conduct in reliance on the dissolution before the third
party knew or received a notification of the waiver may not be adversely

-2
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affected.
Sec. 40. (UPA 803). (a) After dissolution, a partner who has not

wrongfully dissociated may participate in winding up the partnership’s

business, but on application of any partner, partner’s legal representative,
or transferee, &Mﬁoum for good cause shown,
may order judicial supervision of the winding up.

(b) The legal representative of the last surviving partner may wind
up a partnership’s business.

(c) A person winding up a partnership’s business may preserve the
partnership business or property as a going concern for a reasonable time,
prosecute and defend actions and proceedings, whether civil, criminal, or
administrative, settle and close the partnership’s business, dispose of and
transfer the partnership’s property, discharge the partnership’s liabilities,
distribute the assets of the partnership pursuant to section 44, settle dis-
putes by mediation or arbitration, and perform other necessary acts.

Sec. 41. (UPA 804). Subject to section 42, a partnership is bound
by a partner’s act after dissolution that:

(1) Is appropriate for winding up the partnership business; or

(2) would have bound the partnership under section 12 before dis-
solution, if the other party to the transaction did not have notice of the
dissolution.

Sec. 42 (UPA 805). (a) After dissolution, a partner who has not
wrongfully dissociated may file a statement of dissolution stating the name
of the partnership and that the partnership has dissolved and is winding
up its business.

(b) A statement of dissolution cancels a filed statement of partnership
authority for the purposes of subsection (d) of section 14 and is a limi-
tation on authority for the purposes of subsection (¢) of section 14.

(c) For the purposes of sections 12 and 41, a person not a partner is
deemed to have notice of the dissolution and the limitation on the part-
ners’ authority as a result of the statement of dissolution Y0 days after it
is filed.

(d) After filing and, if appropriate, recording a statement of dissolu-
tion, a dissolved partnership may file and, if appropriate, record a state-
ment of partnership authority which will operate with respect to a person
not a partner as provided in subsections (d) and (e) of section 14 in any
transaction, whether or not the transaction is appropriate for winding up
the partnership business.

Sec. 43. (UPA806). (a) Except as otherwise provided in subsection
(b) and section 17 and amendments thereto, after dissolution a partner
is liable to the other partners for the partner's share of any partnership
liability incurred under section 41.

(b) A partner who, with knowledge of the dissolution, incurs a part-

J
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nership liability under subsection (2) of section 41 by an act that is not
appropriate for winding up the partnership business is liable to the part-
nership for any damage caused to the partnership arising from the liabil-
ity.

Sec. 44. (UPA807). (a) In winding up a partnership’s business, the
assets of the partnership, including the contributions of the partners re-
quired by this section, must be applied to discharge its obligations to
creditors, including, to the extent permitted by law, partners who are
creditors. Any surplus must be applied to pay in cash the net amount
distributable to partners in accordance with their right to distributions
under subsection (b). :

(b)  Each partner is entitled to a settlement of all partnership accounts
upon winding up the partnership business. In settling accounts among
the partners, the profits and losses that result from the liquidation of the
partnership assets must be credited and charged to the partners’ accounts.
The partnership shall make a distribution to a partner in an amount equal
to any excess of the credits over the charges in the partner’s account, A
partner shall contribute to the partnership an amount equal to any excess
of the charges over the credits in the partner's account but excluding
Jrom the calculation charges attributable to an obligation for which
the partner is not personally liable under section 17 and amend-
ments thereto.

(c) 1fa partner fails to contribute the full amount required under
subsection (b), all of the other partners shall contribute, in the propor-
tions in which those partners share partnership losses, the additional
amount necessary to satisfy the partnership obligations for which they
are personally liable under section 17 and amendments thereto. A
partner or partner’s legal representative may recover from the other part-
ners any contributions the partner makes to the extent the amount con-
tributed exceeds that partner's share of the partnership obligations for
which the partner is personally liable under section 17 and amend.-
ments thereto. .

(d) After the settlement of accounts, each partner shall contribute, in
the proportion in which the partner shares partnership losses, the amount

necessary to satisfy partnership obligations that were not known at the.

time of the settlement and for which the partner is personally liable
under section 17 and amendments thereto,

(e) The estate of a deceased partner s liable for the partner's obli-
gation to contribute to the partnership.

(D) An assignee for the Eeneflt of creditors of a partnership or a part-
ner, or a person appointed by a court to represent creditors of a partner-
ship or a partner, iay enforce a partner's obligation to contribute to the

partnership.
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Sec. 45. (UPA 901). In this article:
(a) “Ceneral partner” means a partner in a partnership and a general

partner in a limited partnership.
(b) “Limited partner” means a limited partner in a limited partner-
ship

(c) “Limited partnership” means a limited partnership created under
the state limited partnership act, predecessor law, or comparable law of
another jurisdiction.

(d) “Partner” includes both a general partner and a limited partner.

Sec. 46. (UPA 902). (a) A partnership may be converted to a lim-
ited partnership pursuant to this section.

(b) The terms and conditions of a conversion of a partnership to a
limited partnership must be approved by all of the partners or by a num-
ber or percentage specified for conversion in the partnership agreement.

(c) After the conversion is approved by the partners, the partnership
shall file a certificate of limited partnership in the jurisdiction in which
the limited partnership is to be formed. The certificate must include:

(1) A statement that the partnership was converted to a limited part-
nership from a partnership; :

" (2) its former name; and ; :

(3) a statement of the number of votes cast by the partners for and
against the conversion and, il the vote is less than unanimous, the number
or percentage required to approve the conversion under the partnership
agreement.

(d) The conversion takes effect when the cértificate of limited part-
nership is filed or at any later date specified in the certificate.

(e) A general partner who becomes a limited partner as a result of
the conversion remains liable as a general partner for an obligation in-

curred by the partnership before the conversion takes effect! If the other
party to a transaction with the limited partnership reasonably believes
when entering the transaction that the limited partner is a general part-
ner, the limited partner is liable for an obligation incurred by the limited

partnership within 90 days after the conversion takes effect/The limited
partner’s liability for all other obligations of the limited partnership in-
curred after the conversion takes effect is that of a limited partner as
provided in the revised uniform limited partnership act, K.5.A. 56-1a01
et seq. and amendments thereto.

Sec. 47. (UPA 903). (a) A limited partnership may be converted to
a partnership pursuant to this section.

(b) Notwithstanding a provision to the contrary in a limited partner-
ship agreement, the terms and conditions of a conversion of a limited
partnership to' a partnership must be approved by all of the partners.

(c) After the conversion is approved by the partners, the limited part-

2-RY

and for which the partner is personally liable

under section 17 and amendments thereto

» provided the obligation is one for which the
partner would have been personally liable under
section 17 and amendments thereto if the

partnership had not been converted to a limited

partnership
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nership shall cancel its certificate of limited partnership.

(d) The conversion takes effect when the certificate of limited part-
nership is canceled.

(e) A limited partner who becomes a general partner as a result of
the conversion remains liable only as a limited partner for an obligation
incurred by the limited partnership before the conversion takes effact.
The Except as otherwise provided in section 17 and amendments
thereto, the partner is liable as a general partner for an obligation of the
partnership incurred after the conversion takes effect.

Sec. 48. (UPA 804). (a) A partnership or limited partnership that
has been converted pursuant to this article is for all purposes the same
entity that existed before the conversion,

(b) When a conversion takes effect:

(1)  All property owned by the converting partnership or limited part-
nership remains vested In the converted entity;

(2)  all obligations of the converting partnership or limited partnership
continue as obligations of the converted entity; and
" (3) an action or proceeding pending against the converting partner-
ship or limited partnership may be continued as If the conversion had not
occurred.

Sec. 49. (UPA 905). (a) Pursuant to a plan of merger approved as
provided in subsection (c), a partnership may be merged with one or more
partnerships or limited partnerships.

(b) The plan of merger must set forth:

(1) The name of each partnership or limited partnership that is a
party to the merger;

(2) the name of the surviving entity into which the other partnerships
or limited partnerships will merge;

(3)  whether the surviving entity is a partnership or a limited partner-
ship and the status of each partner;

(4) the terms and conditions of the merger;

(5) the manner and basis of converting the interests of each party to
the merger into interests or obligations of the surviving entity, or into
money or other property In whole or part; and

(6) the street address of the surviving entity’s ehief executive prin-
cipal office,

(c) The plan of merger must be approved:

(1) In the case of a partnership that is a party to the merger, by all
of the partners, or a number or percentage specified for merger in the
partnership agreement; and

(2) In the case of a limited partnership that is a party to the merger,
by the vote required for approval of a merger by the law of the state or
foreign jurisdiction in which the limited partnership s organized and, in

o s
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the absence of such a specifically applicable law, by all of the partners,
notwithstanding a provision to the contrary in the partnership agreement.

(d) After a plan of merger is approved and before the merger takes
effect, the plan may be amended or abandoned as provided in the plan.

(e) The merger takes effect on the later of:

(1) 'The approval of the plan of merger by all parties to the merger,
as provided in subsection (c);

(2) the filing of all documents required by law to be filed as a con-
dition to the effectiveness of the merger; or

(3) any effective date specified in the plan of merger.

Sec. 50. (UPA 906). (a) When a merger takes effect:

(1) The separate existence of every partnership or limited partnership
that is a party to the merger, other than the surviving entity, ceases;

(2) all property owned by each of the merged partnerships or limited
partnerships vests in the surviving entity;

(3) all obligations of every partnership or limited partnership that s
a party to the merger become the obligations of the surviving entity; and

(4) an action or proceeding pending against a partnership or limited
partnership that is a party to the merger may be continued as if the merger
had not occurred, or the surviving entity may be substituted as a party to
the action or proceeding.

(b) The secretary of state of this state is the agent for service of proc-
ess in an action or proceeding against a surviving foreign partnership or
limited partnership to enforce an obligation of a domestic partnership or
limited partnership that is a party to a merger. The surviving entity shall
promptly notify the secretary of state of the mailing address of its ehief
exeeutive principal office and of any change of address. Upon receipt of
process, the secretary of state shall mail a copy of the process to the
surviving foreign partnership or limited partnership.

(c) A partner of the surviving partnership or limited partnership is
liable for: :

(1)  All obligations of a party to the merger for which the partner was
personally liable before the merger;

(2) all other obligations of the surviving entity incurred before the
merger by a party to the merger, but those obligations may be satisfied
only out of property of the entity; and |

(3) except as otherwise provided in section 17 and amendments
thereto, all obligations of the surviving entity incurred after the merger
takes effect, but those obligations may be satisfied only out of property
of the entity if the partner is a limited partner.

(d) If the obligations incurred before the merger by a party to the
merger are not satisfled out of the property of the surviving partnership
or limited parinership, the general partners of that party immediately

»
N N,

J

[H

N
o



-

NPQQGQGW&GNHOGQHQUR&UNH

E38EL8RR88E8ERY

-]

SB 9—Am. 97

before the effective date of the merger shall contribute the amount nec-
essary to satisfy that party’s obligations to the surviving entity, in the
manner provided in section 44 or in the limited partnership act of the
jurisdiction in which the party was formed, as the case may be, as if the
merged party were dissolved.

(e) A partner of a party to a merger who does not become a partner
of the surviving partnership or limited partnership is dissoclated from the
entity, of which that partner was a partner, as of the date the merger takes
effect. The surviving entity shall cause the partner’s interest in the entity
to be purchased under section 33 or another statute specifically applicable
to that partner’s interest with respect to a merger. The surviving entity is
bound under section 34 by an act of a general partner dissoclated under
this subsection, and the partner Is liable under section 35 for transactions
entered Into by the surviving entity after the merger takes effect,

Sec. 51. (UPA 907). (a) After a merger, the surviving partnership
or limited partnership may file a statement that one or more partnerships
or limited partnerships have merged into the surviving entity.

(b) A statement of merger must contain:

(1) ‘The name of each partnership or limited partnership that is a
party to the merger; '

(2) the name of the surviving entity into which the other partnerships
or limited partnership were merged;

(3) the street address of the surviving entity's principal office and of
an office in this state, if any; and

(4) whether the surviving entity is a partnership or a limited partner-

ship.
(c) Except as otherwise provided in subsection (d), for the purposes
of section 13, property of the surviving partnership or limited partnership
which before the merger was held in the name of another party to the
merger is property held in the name of the surviving entity upon filing a
statement of merger.

(d) For the purposes of section 13, real property of the surviving
partnership or limited partnership which before the merger was held in
the name of another party to the merger is property held In the name of
the surviving entity upon recording a certified copy of the statement of
merger in the office for recording transfers of that real property.

(e) A filed and, if appropriate, recorded statement of merger, exe-
cuted and declared to be accurate pursuant to subsection (c) of section
5, stating the name of a partnership or limited partnership that is a party
to the merger in whose name property was held before the merger and
the name of the surviving entity, but not containing all of the other in-
formation required by subsection (b), operates with respect to the part-
nerships or limited partnerships named to the extent provided in subsec-

SR
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tions (c) and (d).

Sec. 52. (UPA 908). This article is not exclusive. Partnerships or
limited partnerships may be converted or merged in any other manner
provided by law.

Sec. 53. (UPA 1001). (a) A partnership may become a limited
liability pastnership pursuant to this section.

(b) The terms and conditions on which a partnership becomes
a limited liability partnership must be approved by the vote nec-
essary to amend the partnership agreement except, in the case ofa
partnership ogreement that expressly considers contribution obli-
gations, the vote necessary to amend those provisions.

(c) After the approval required by subsection (b), a partnership
may become a limited liability partnership by filing a statement of
qualification. The statement must contain:

(1) The name of the partnership;

(2) the street address of the partnership’s principal office and,
if different, the street address of an office in this state, if any;

(3) if there is no office in this state, the name and street address
of the partnership’s agent for service of process who must be an
individual resident of this state or any other person authorized to
do business in this state;

(4) a statement that the partnership elects to be a limited lia-
bility partnership; and

(5) a deferred effective date, if any.

(d) The status of a partnership as a limited liability partnership
is effective on the later of the filing of the statement or a date spec-
ified in the statement. The status remains effective, regardless of
changes in the partnership, until it is canceled pursuant to subsec-

tion (d) of section 5 or revoked pursuant to section[ 4

(¢) The status of a partnership as a limited liability partnership
and the liability of its partners is not affected by errors or later
changes in the information required to be contained in the state-
ment of qualification under subsection (c).

() The filing of a statement of qualification establishes that a
partnership has satisfied all conditions precedent to the qualifica-
tion of the partnership as a limited liability partnership.

(g) An amendment or cancellation of o statement of qualifica-
tion is effective when it is filed or on a deferred effective date spec-
ified in the amendment or cancellation.

Sec. 54. (UPA 1002). The name of a limited liability pariner-
ship must end:with “registered limited liability partnership,” “lim-
ited liability partnership,” “R.L.L.P.,” “L.L.P.,” “RLLP ”or “LLP.”

Sec. 55. imitedabili 5
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preign limited liability partnership authorized to transact busines
in\this state, shall file an annual report in the office of the secreta
of state which containas:

(IN The name of the limited liability partnership and the state
or otheéy jurisdiction under whose laws the foreign limited ligbility
partnership is formed;

(2) thé current street address of the partnership’s priacipal of-
fice and, if ifferent, the current street address of an office in this
state, if any; ynd

(3) if there\is no current office in this state, the ndme and street
address of the pagtnership’s current agent for servige of process who
must be an individual resident of this state or Any other person
authorized to do buginess in this state.

(b) An annual report must be filed betweey January 1 and April
1 of each year following the calendar year ¢ which a partnership
files a statement of qualification or a foreign partnership becomes
authorized to transact bubjness in this state.

(c) The secretary of stats may adminfstratively revoke the state-
ment of qualification of a pagtnershig that fails to file an annual
report when due or to pay theequiyed filing fee. The secretary of
state shall provide the partnership/at least 60 days’ written notice
of intent to revoke the statement./{he notice must be mailed to the
partnership at its principal officé selforth in the last filed statement
of qualification or annual repbrt. The notice must specify the an-
nual report that has not beep filed, thk fee that has not been paid
and the effective date of thy revocation. Lhe revocation is not effec-
tive if the annual report if filed and the fex is paid before the effec-
tive date of the revocatin, :

(d) A revocation yhder subsection (c) ohly affects a partner-
ship’s status as a limjted liability partnership aud is not an event of
dissolution of the phrtnership.

(e) A partnership whose statement of qualification has been ad-
ministratively révoked may apply to the secretary\of state for re-
instatement within two years after the effective date of the revoca-
tion. The application must state:

(1) The/mame of the partnership and the effective date of the
revocatiod; and

(2) that the ground for revocation either did not exist\or has
been cgrrected.

(f)/ A reinstatement under subsection (e) relates back to\gnd
takes effect as of the effective date of the revocation, and the paxt-

ship’s status as a limited liability partnership continues as if ¢
;Zoocau'on had never occurred.|”

See attached,

Section 55 through 57



New Sec. 55. (a) Every limited lic .lity partnershig
organized under the 1laws of this state shall make an annual
report in writing to the secretary of state, stating the
prescribed information concerning the limited 1liability
partnership at the close of business on the last day of its tax
period next preceding the date of £filing. If the 1limited
liability partnership's tax period 1is other than the calendar
year, it shall give notice of its different tax period in writing
to the secretary of state prior to December 31 of the year it
commences the different tax period. The annual report shall be
filed at the time prescribed by 1law for £filing the 1limited
liability partnership's annual Kansas income tax return. If the
limited liability partnership applies for an extension of time
for filing 1its annual income tax return under the internal
revenue code, the limited liability partnership shall also apply,
not more than 90 days after the due date of its annual report, to
the secretary of state for an extension of the time for filing
its report and an extension shall be granted for a period of time
corresponding to that granted under the internal revenue code.
The application shall include a copy of the application to income
tax authorities.

(b) The annual report shall be made on a form prescribed by
the secretary of state. The report shall contain the following
information:

(1) The name of the limited liability partnership;

(2) a reconciliation of the capital accounts for the
preceding taxable year as required to be reported on the federal
partnership return of income; and

(3) a list of the partners owning at least 5% of the capital
of the partnership, with the post office address of each.

(c) The annual report shall be signed by a partner of the
limited 1liability partnership and forwarded to the secretary of
state. At the time of filing the report, the 1limited 1liability
partnership shall pay to the secretary of state an annual
franchise tax in an amount equal to $1 for each $1,000 of the net
capital accounts located in or used in this state at the end of
the preceding taxable year as required to be reported on the
federal partnership return of income, except that no annual tax
shall be less than $20 or more than $2,500.

(d) The provisions of K.S.A. 17-7509, and amendments
thereto, relating to penalties for failure of a corporation to
file an annual report or pay the required franchise tax, and the
provisions of subsection (a) of K.S.A. 17-7510 and amendments
thereto, relating to penalties for failure of a corporation to
file an annual report or pay the required franchise tax, shall be
applicable to the statement of gqualification of any 1limited
liability partnership which fails to file its annual report or
pay the franchise tax within 90 days of the time prescribed in
this section for filing and paying the same. Whenever the
statement of qualification of a limited liability partnership is
forfeited for failure to file an annual report or to pay the
required franchise tax, the limited liability partnership may be
reinstated by filing a certificate of reinstatement, in the
manner and form to be prescribed by the secretary of state and
paying to the secretary of state all fees and taxes, including
any penalties thereon, due to the state. The fee for £filing a
certificate of reinstatement shall be the same as that prescribed



by K.S.A. 17-1 )6, and amendments ther o, for £filing a
certificate of extension, restoration, renewal or revival of a
corporation's articles of incorporation.

New Sec. 56. (a) Every foreign limited liability partnership
shall make an annual report in writing to the secretary of state,
stating the prescribed information concerning the foreign limited
liability partnership at the close of business on the last day of
its tax period next preceding the date of filing. If the foreign
limited liability partnership's tax period is other than the
calendar year, it shall give notice in writing of its different
tax period to the secretary of state prior to December 31 of the
year it commences the different tax period. The annual report
shall be filed at the time prescribed by law for €£filing the
foreign 1limited liability partnership's annual Kansas income tax
return. If the foreign limited liability partnership applies for
an extension of time for filing its annual income tax return
under the internal revenue code, the foreign limited 1liability
partnership shall also apply, not more than 90 days after the due
date of its annual report, to the secretary of state for an
extension of the time for filing its report and an extension
shall be granted for a period of time corresponding to that
granted under the internal revenue code. The application shall
include a copy of the application to income tax authorities.

(b) The annual report shall be made on a form prescribed by
the secretary of state. The report shall contain the following
information:

(1) The name of the foreign limited liability partnership;
and

(2) a reconciliation of the capital accounts for the
preceding taxable year as required to be reported on the federal
partnership return of income.

(c) The annual report shall be signed by a partner- of the
foreign 1limited 1liability partnership and forwarded to the
secretary of state. At the time of filing the report, the foreign
limited liability partnership shall pay to the secretary of state
an annual franchise tax in an amount equal to $1 for each $1,000
of the net capital accounts located in or used in this state at
the end of the preceding taxable year as required to be reported
on the federal partnership return of income, except that no
annual tax shall be less than $20 or more than $2,500.

(d) The provisions of K.S.A. 17-7509, and amendments
thereto, relating to penalties for failure of a corporation to
file an annual report or pay the required franchise tax, and the
provisions of subsection (a) of K.S.A. 17-7510, and amendments
thereto, relating to penalties for failure of a corporation to
file an annual report or pay the required franchise tax, shall be
applicable to the statement of foreign qualification of any
foreign 1limited 1liability partnership which fails to file its
annual report or pay the franchise tax within 90 days of the time
prescribed in this section for filing and paying the same.
Whenever the statement of foreign qualification of a foreign
limited liability partnership is forfeited for failure to file an
annual report or to pay the required franchise tax, the statement
of foreign qualification of the foreign limited liability
partnership may be reinstated by filing a certificate of



reinstatement, ir he manner and form to be prescribed by thq
secretary of state and paying to the secretary of state all fees
and taxes, including any penalties thereon, due to the state. The
fee for filing a certificate of reinstatement shall be the same
as that prescribed by K.S.A. 17-7506, and amendments thereto, for
filing a certificate of extension, restoration, renewal or
revival of a corporation's articles of incorporation.

New Sec. 57. No 1limited 1liability partnership or foreign
limited liability partnership shall be required to file its first
annual report under this act, or pay any annual franchise tax
required to accompany such report, unless such partnership has
filed its statement of qualification or foreign qualification at
least six months prior to the last day of its tax period. If any
such partnership files with the secretary of state a notice of
change in its tax period and the next annual report filed by such
partnership subsequent to such notice is based on a tax period of
less than 12 months, the annual tax liability shall be determined
by multiplying the annual franchise tax liability for such year
by a fraction, the numerator of which is the number of months or
any portion thereof covered by the annual report and the
denominator of which is 12, except that the tax shall not be less
than $20.

Renumber remaining sections accordingly.
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Sec. 56. (UPA 1101). (a) The laws under which a foreign lim-
ited liability partnership is formed govern relations among the part-
ners and between the partners and the partnership and the liability
of partners for obligations of the partnership.

(b) A foreign limited liability partnership may not be denied a
statement of foreign qualification by reason of any difference be-
tween the laws under which the partnership was formed and the
laws of this state.

(c) A statement of foreign qualification does not authorize a for-
eign limited liability partnership to engage in any business or ex-
ercise any power that a partnership may not engage in or exercise
in this state as a limited liability partnership.

Sec. 57. (UPA 1102). (a) Before transacting business in this
state, a foreign limited lmblllt partnership must file a statement of

foreign qualification. The ‘must contain:

(1) The name of the foretgn limited liability partnership which
satisfies the requirements of the state or other jurisdiction under
whose laws it is formed and ends with “registered limited liability
partnership”, “limited liability partnership,” “R.L.L.P.,” “L.L.P.,”
“RLLP” or “LLP;"

(2) the street address of the partnership’s principal office and,
if different, the street address of an office in this state, if any;

(3) if there is no office in this state, the name and street address
of the partnership’s agent for service of process who must be an
individual resident of this state or any other person authorized to
do business in this state; and

(4) a deferred effective date, if any.

(b) The status of a partnership as a foreign limited liability pare-
nership is effective on the later of the filing of the statement of for-
eign qualification or a date specified in the statement. The status
remains effective, regardless of changes in the partnership, until it
is canceled pursuant to subsection (d) of section 5 or revoked pur-

statement

suant to section

(c) An amendment or cancellation of a statement of foreign
qualification is effective when it is filed or on a deferred effective
date specified in the amendment or cancellation.

Sec. 58. (UPA 1103). (a) A foreign limited Kability partnership
transacting business in this state may not maintain an action or
proceeding in this state unless it has in effect a statement of foreign
qualification.

(b) The failure of a foreign limited liability partnership to have
in effect a statément of foreign qualification does not impair the
validity of a contract or act of the foreign limited liability partner-

2-33
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ship or preclude it from defending an action or proceeding in this
state.

(c) Limitations on personal liability of partnera are not walved
solely by transacting business in this state without a statemsnt of
Joreign qualification.

(d) If a foreign limited lability partnership transacts business
in this state without a statement of foreign qualification, the sec-
retary of state is its agent for service of process with respect to
claims for relief arising out of the transaction of business in this
state.

Sec. 59. (UPA 1104). (a) Activities of a foreign limited lability
partnership which do not constitute
meaning of sections(5t] hrough (66 include:

58

62

(I) Maintaining, defending or settling an action or proceeding;

(2) holding meetings of its partners or carrying on any other
activity concerning its internal affairs;

(3) maintaining bank accounts;

(4) maintaining offices or agencies for the transfer, exchange
and registration of the partnership’s own securities or maintaining
trustees or depositories with respect to those securities;

(8) selling through independent contractors;

(6) soliciting or obtaining orders, whether by mail or through
employees or agents or otherwise, if the orders require acceptance
outside this state before they become contracts;

(7) creating or acquiring indebtedness, mortgages or security
interests in real or personal property;

(8) securing or collecting debts or foreclosing mortgages or
other security interests in property securing the debts, and holding,
protecting and maintaining property so acquired;

(9) conducting an isolated transaction that is completed within
30 days and is not one in the course of similar transactions of like
nature; and

(b) For purposes of aec!iom[ hrough |66 the ownership in
this state of income producing real pr
property, other than property excluded under subsection (a), con-
stitutes transacting business in this state.

(c) This section does not apply in determining the contacts or
activities that may subject a foreign limited liability partnership to
service of process, taxation or regulation under any other law of
this state.

Sec. 60. (UPA 1105). The attorney general may maintain an
action to restrain a foreign limited liability parinership from trans-

(10) transacting business in h:é,(ﬂm“ commerce.

58
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acting business in this state in violation of lcctiomﬁﬁ]through [d

b

J

62

Sec. 53 61. (UPA 1001 1201). This act shall be applied and con-
strued to effectuate its general purpose to make uniform the law with

respect to the subject of this act among states enacting it.
Sec. 5462. (UPA10081202). [This acimay be cited as theyniform

partnership act

Sec. 55 63. (UPA 1003 1203). If any provision of this act or its
application to any person or circumstance is held invalid, the invalidity
does not affect other provisions or applications of this act which can be
given effect without the invalid provision or application, and to this end

Kansas

See Attachment B

thereto

1999

the provisions of this act are severable.
Sec. 56 64. (UPA 1066 1206). (a) Before July 1, 1007 [i608 this
act governs only a partnership formed:
(1) After the effective date of this act, unless that partnership is con-
tinuing the business of a dissolved partnership under the provisions of
the prior uniform partnership act, K.S.A. 56-301 et seq. and amendments

thereto; and
(2) before the effective date of this act, that elects, as provided by

subsection (c), to be governed by this act. 3
(b) On and after July 1, }%}M this act governs all partnerships.
(c) Before July 1, 1607 EQQﬁia partnership voluntarily may elect, in

1999

1999

the manner provided in its partnership agreement or by Taw for amending
the partnership agreement, to be governed by this act. The provisions of
this act relating to the liability of the partnership’s partners to third parties
apply to limit those partners’ liability to a third party who had done busi-
ness with the partnership within one year preceding the partnership’s
election to be governed by this act, only if the third party knows or has
received a notification of the partnership’s election to be governed by this

act.

Sec. 67 65. (UPA 1007 1207). This act does not affect an action

or proceeding commenced or right accrued before this act takes effect.

~—Sec. 58 66.; K.S.A. 56-301 through ‘are hereby repealed.

Sec. 50 67. This act shall take effect and be in force from and after

January 1, Emi’and its publication in the statute book.

1999

On and after July 1,

— e

—
17-2708, 56-1a604,

3-35

[sections 1 through 67, and amendments

} 36-347 514 60-2313 and K.S.A. 1997 Supp.

17-5903, 47-816 and 58-3062

See Sections 68 through 73

18949,

attached



ATTACHMENT B

Sec. 63.

A partner may not receive a distribution from a limited liability
partnership to the extent that, after giving effect to the
distribution, all liabilities of the 1limited 1liability
partnership, other than liabilities to partners on account of
their partnership interests, exceed the fair value of the
partnership assets.

Sec. 64. (a) If a partner has received the return of any
part of the partner's contribution without wviolation of the
partnership agreement or this act, the partner is liable to the
limited liability partnership for a period of one year thereafter
for the amount of the returned contribution, but only to the
extent necessary to discharge the limited liability partnership's
liabilities to creditors who extended credit to the limited
liability partnership during the period the contribution was held
by the partnership.

(b) If a partner has received the return of any part of the
partner's contribution in violation of the partnership agreement
or this act, the partner is 1liable to the 1limited 1liability
partnership for a period of six years thereafter for the amount
of the contribution wrongfully returned.

(c) A partner receives a return of the partner's
contribution to the extent that a distribution to the partner
reduces the partner's share of the fair value of the net assets
of the limited 1liability partnership below the value, as set
forth in the records of the limited liability partnership, of the
partner's contribution which has not been distributed to the
partner.

Renumber remaining sections accordingly.

(Professor Hecker believes these 2 sections should be included to
govern distributions from limited liability partnerships. The
ULC did not include the distribution section because they believe
that point is covered by SB8, the Uniform Fraudulent Transfers
Act. If you make a transfer that renders you insolvent, it is a
fraudulent transfer and would be covered by SBS.)




Sec. 68. K.S. . 17-2708 1is hereby am Jded to read as
follows: 17-2708. Except as otherwise provided, the Kansas
general corporation code contained in K.S.A. 17-6001 et seq., and
amendments thereto, shall apply to a professional corporation
organized pursuant to this chapter. Any provisions of the
professional corporation law of Kansas shall take precedence over
any provision of the Kansas general corporation code which
conflicts with it. The provisions of the professional corporation
law of Kansas shall take precedence over any law which prohibits
a corporation from rendering any type of professional service.
Any person authorized to form a professional corporation under
K.S.A. 17-2701 et seq. and amendments thereto also may
incorporate wunder the Kansas general corporation code contained
in K.S.A. 17-6001 et seq., and amendments thereto, or organize
under the Kansas limited 1liability company act contained in
K.S.A. 17-7601 et seq., and amendments thereto, or organize as a
registered limited 1liability partnership as defined in K+S<A+
56-382 section 1 and amendments thereto.

Sec. 69. K.S.A. 1997 Supp. 17-5903 is hereby amended to read
as follows: 17-5903. As used in this act:

(a) "Corporation" means a domestic or foreign corporation
organized for profit or nonprofit purposes.

(b) "Nonprofit corporation" means a corporation organized
not for profit and which qualifies under section 501(c)(3) of the
federal internal revenue code of 1986 as amended.

(c) "Limited partnership" has the meaning provided by K.S.A.
56-1a0l, and amendments thereto.

(d) "Limited agricultural partnership" means a limited
partnership founded for the purpose of farming and ownership of
agricultural land in which:

(1) The partners do not exceed 10 in number;

(2) the partners are all natural persons, persons acting in
a fiduciary capacity for the benefit of natural persons or
nonprofit corporations, or general partnerships other than
corporate partnerships formed under the laws of the state of
Kansas; and

(3) at least one of the general partners is a person
residing on the farm or actively engaged in the labor or
management of the farming operation. If only one partner is
meeting the requirement of this provision and such partner dies,
the requirement of this provision does not apply for the period
of time that the partner's estate is being administered in any
district court in Kansas.

(e) "Corporate partnership" means a partnership, as defined
in K<S<As—-56-386 section 1, and amendments thereto, which has
within the association one or more corporations or one or more
limited liability companies.

(E) "Feedlot" means a lot, yard, corral, or other area in
which 1livestock fed for slaughter are confined. The term
includes within its meaning agricultural land in such acreage as
is necessary for the operation of the feedlot.

(g) "Agricultural 1land" means 1land suitable for wuse in
farming.

(h) "Farming" means the cultivation of land for the
production of agricultural crops, the raising of poultry, the

-
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production of egg. the production of milk, _.he production of
fruit or other horticultural crops, grazing or the production of
livestock. Farming does not include the production of timber,
forest products, nursery products or sod, and farming does not
include a contract to provide spraying, harvesting or other farm
services.

(i) "Fiduciary capacity” means an undertaking to act as
executor, administrator, guardian, conservator, trustee for a
family trust, authorized trust or testamentary trust or receiver
or trustee in bankruptcy.

(j) "Family farm corporation" means a corporation:

(1) Founded for the purpose of farming and the ownership of
agricultural 1land in which the majority of the voting stock is
held by and the majority of the stockholders are persons related
to each other, all of whom have a common ancestor within the
third degree of relationship, by blood or by adoption, or the
spouses or the stepchildren of any such persons, or persons
acting in a fiduciary capacity for persons so related;

(2) all of its stockholders are natural persons or persons
acting in a fiduciary capacity for the benefit of natural
persons; and

(3) at least one of the stockholders is a person residing on
the farm or actively engaged in the labor or management of the
farming operation. A stockholder who 1is an officer of any
corporation referred to in this subsection and who is one of the
related stockholders holding a majority of the voting stock shall
be deemed to be actively engaged in the management of the farming
corporation. If only one stockholder is meeting the requirement
of this provision and such stockholder dies, the requirement of
this provision does not apply for the period of time that the
stockholder's estate is being administered in any district court
in Kansas.

(k) "Authorized farm corporation" means a Kansas
corporation, other than a family farm corporation, all- of the
incorporators of which are Kansas residents, family farm
corporations or family farm limited 1liability agricultural
companies or any combination thereof, and which is founded for
the purpose of farming and the ownership of agricultural land in
which:

(1) The stockholders do not exceed 15 in number; and

(2) the stockholders are all natural persons, family farm
corporations, family farm limited liability agricultural
companies or persons acting in a fiduciary capacity for the
benefit of natural persons, family farm corporations, family farm
limited liability agricultural companies or nonprofit
corporations; and

(3) 1if all of the stockholders are natural persons, at least
one stockholder must be a person residing on the farm or actively
engaged in labor or management of the farming operation. If only
one stockholder is meeting the requirement of this provision and
such stockholder dies, the requirement of this provision does not
apply for the period of time that the stockholder's estate is
being administered in any district court in Kansas.

(1) "Trust" means a fiduciary relationship with respect to
property, subjecting the person by whom the property is held to
equitable duties to deal with the property for the benefit of
another person, which arises as a result of a manifestation of an
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feeding of swine.' 1e term includes within it meaning only suck
agricultural 1land as is necessary for proper disposal of liquid
and solid wastes in environmentally sound amounts for crop
production and to avoid nitrate buildup and for isolation of the
facility to reasonably protect the confined animals from exposure
to disease.

(t) "Limited liability company" has the meaning provided by
K.S.A. 17-7602, and amendments thereto.

(u) "Limited liability agricultural company" means a limited
liability company founded for the purpose of farming and
ownership of agricultural land in which:

(1) The members do not exceed 10 in number; and

(2) the members are all natural persons, family farm
corporations, family farm 1limited 1liability agriculture
companies, persons acting in a fiduciary capacity for the benefit
of natural persons, family farm corporations, family farm limited
liability agricultural companies or nonprofit corporations, or
general partnerships other than corporate partnerships formed
under the laws of the state of Kansas; and

(3) if all of the members are natural persons, at least one
member must be a person residing on the farm or actively engaged
in 1labor or management of the farming operation. If only one
member is meeting the requirement of this provision and such
member dies, the requirement of this provision does not apply for
the period of time that the member's estate is being administered
in any district court in Kansas.

(v) "Dairy production facility" means the land, structures
and related equipment used for housing, breeding, raising,
feeding or milking dairy cows. The term includes within its
meaning only such agricultural land as is necessary for proper
disposal of liquid and solid wastes and for isolation of the
facility to reasonably protect the confined cows from exposure to
disease.

(w) "Family farm limited 1liability agricultural-company"
means a limited liability company founded for the purpose of
farming and ownership of agricultural land in which:

(1) The majority of the members are persons related to each
other, all of whom have a common ancestor within the third degree
of relationship, by blood or by adoption, or the spouses or the
stepchildren of any such persons, or persons acting in a
fiduciary capacity for persons so related;

(2) the members are natural persons or persons acting in a
fiduciary capacity for the benefit of natural persons; and

(3) at least one of the members is a person residing on the
farm or actively engaged in the 1labor or management of the
farming operation. If only one member is meeting the requirement
of this provision and such member dies, the requirement of this
provision does not apply for the period of time that the member's
estate is being administered in any district court in Kansas.

(x) "Hydroponics" means the growing of vegetables, flowers,
herbs, or plants used for medicinal purposes, in a growing medium
other than soil.

Sec. 70. K.S.A. 1997 Supp. 47-816 is hereby amended to read
as follows: 47-816. As used in the Kansas veterinary practice
act:
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veterinary servic >r procedure.

(h) "School of veterinary medicine" means any veterinary
college or division of a university or college that offers the
degree of doctor of veterinary medicine or its equivalent, which
conforms to the standards required for accreditation by the
American veterinary medical association and which is recognized
and approved by the board.

(i) "Veterinarian" means a person who has received a doctor
of veterinary medicine degree or the equivalent from a school of
veterinary medicine.

(j) "Veterinary medical specialist" means a person who has
completed advanced training in such person's specialty area and
is a diplomat of such specialty.

(k) "Veterinary premises" means any premises or facility
where the practice of veterinary medicine occurs, including but
not limited to, a mobile clinic, outpatient clinic, satellite
clinic or veterinary hospital or clinic, but shall not include
the premises of a veterinary client, research facility or any
premises wherein the practice of veterinary medicine occurs no
more than three times per year as a public service outreach of a
registered veterinary premises.

(1) "Graduate veterinary technician" means a person who has
graduated from an American veterinary medical association
accredited school approved by the board, or other board~approved
school for the training of veterinary technicians.

(m) "Registered veterinary technician" means a person who is
a graduate veterinary technician or any other person who has
passed the examinations required by the board for registration
and is registered by the board.

(n) "Veterinary-client-patient relationship" means:

(1) The veterinarian has assumed the responsibility for
making medical judgments regarding the health of the animal or
animals and the need for medical treatment, and the client, owner
or other caretaker has agreed to follow the instruction of the
veterinarian;

(2) there is sufficient knowledge of the animal or animals
by the veterinarian to initiate at least a general or preliminary
diagnosis of the medical condition of the animal or animals.
This means that the veterinarian has recently seen or is
personally acquainted with the keeping and care of the animal or
animals by virtue of an examination of the animal or animals, or
by medically appropriate and timely visits to the premises where
the animal or animals are kept, or both; and

(3) the practicing veterinarian is readily available for
followup in case of adverse reactions or failure of the regimen
of therapy.

(o) "ECFVG certificate" means a certificate issued by the
American veterinary medical association education commission for
foreign veterinary graduates, indicating that the holder has
demonstrated knowledge and skill equivalent to that possessed by
a graduate of an accredited or approved college of veterinary
medicine.

(p) "Veterinary prescription drugs" means such prescription
items as defined by subsection (c¢) of 21 U.S.C. Sec. 353.

(g) "Veterinary corporation” means a professional
corporation of licensed veterinarians incorporated under the
professional corporation act of Kansas, cited at K.S.A. 17-2706
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et seq., and ament :2nts thereto.

(r) "Veterinary partnership" means a partnership pursuant to
the Kansas uniform partnership act, cited at K+SsA---56-30%
section 1 et seqg., and amendments thereto, formed by licensed
veterinarians engaged in the practice of veterinary medicine.

Sec. 71. K.S.A. 56-1la604 is hereby amended to read as
follows: 56-1a604. In any case not provided for in the Kansas
revised 1limited partnership act, the provisions of the Kansas
uniform partnership act (K+S+A+-56-36% section 1 et seq., and
amendments thereto) shall govern.

Sec. 72. K.S.A. 1997 Supp. 58-3062 is hereby amended to read
as follows: 58-3062. (a) No licensee, whether acting as an agent
or a principal, shall:

(1) Intentionally use advertising that is misleading or
inaccurate in any material particular or that in any way
misrepresents any property, terms, values, policies or services
of the business conducted, or uses the trade name, collective
membership mark, service mark or logo of any organization owning
such name, mark or logo without being authorized to do so.

(2) Fail to account for and remit any money which comes into
the licensee's possession and which belongs to others.

(3) Misappropriate moneys required to be deposited in a
trust account pursuant to K.S.A. 58-3061 and amendments thereto,
convert such moneys to the licensee's personal use or commingle
the money or other property of the licensee's principals with the
licensee's own money or property, except that nothing herein
shall prohibit a broker from having funds in an amount not to
exceed $100 in the broker's trust account to pay expenses for the
use and maintenance of such account.

(4) Accept, give or charge any rebate or undisclosed
commission.

(5) Pay a referral fee to a person who is properly licensed
as a broker or salesperson in another jurisdiction or who holds a
corporate real estate license in another jurisdiction if the
licensee knows that the payment of the referral fee will result
in the payment of a rebate by the out-of-state licensee.

(6) Represent or attempt to represent a broker without the
broker's express knowledge and consent.

(7) Guarantee or authorize any person to guarantee future
profits that may result from the resale of real property.

(8) Place a sign on any property offering it for sale or
lease without the written consent of the owner or the owner's
authorized agent.

(9) Offer real estate for sale or lease without the
knowledge and consent of the owner or the owner's authorized
agent or on terms other than those authorized by the owner or the
owner's authorized agent.

(10) Induce any party to break any contract of sale or
lease. e

(11) Offer or give prizes, gifts or gratuities which are
contingent upon an agency agreement or the sale, purchase or
lease of real estate.

(12) Fail to see that financial obligations and commitments
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between the par! 2s to an agreement to sel  exchange or lease
real estate are in writing, expressing the exact agreement of the
parties or to provide, within a reasonable time, copies thereof
to all parties involved.

(13) Procure a signature to a purchase contract which has no
definite purchase price, method of payment, description of
property or method of determining the closing date.

(14) Engage in fraud or make any substantial
misrepresentation.

(15) Represent to any lender, guaranteeing agency or any
other interested party, either verbally or through the
preparation of false documents, an amount in excess of the true
and actual sale price of the real estate or terms differing from
those actually agreed upon.

(16) Fail to make known to any purchaser or 1lessee any
interest the 1licensee has in the real estate the licensee is
selling or leasing or to make known to any seller or 1lessor any
interest the 1licensee will have in the real estate the licensee
is purchasing or leasing.

(17) Fail to inform both the buyer, at the time an offer is
made, and the seller, at the time an offer is presented, that
certain closing costs must be paid and the approximate amount of
such costs.

(18) Fail without Jjust cause to surrender any document or
instrument to the rightful owner.

(19) Accept anything other than cash as earnest money unless
that fact is communicated to the owner prior to the owner's
acceptance of the offer to purchase, and such fact is shown in
the purchase agreement.

(20) Fail to deposit any check or cash received as an
earnest money deposit or as a deposit on the purchase of a lot
within five business days after the purchase agreement or lot
reservation agreement is signed by all parties, unless otherwise
specifically provided by written agreement of all parties to the
purchase agreement or 1lot reservation agreement, in which case
the licensee shall deposit the check or cash received on the date
provided by such written agreement.

(21) Fail in response to a request by the commission or the
director to produce any document, book or record in the
licensee's possession or under the licensee's control that
concerns, directly or indirectly, any real estate transaction or
the licensee's real estate business.

(22) Refuse to appear or testify under oath at any hearing
held by the commission.

(23) Demonstrate incompetency to act as a broker, associate
broker or salesperson.

(24) Knowingly receive or accept, directly or indirectly,
any rebate, reduction or abatement of any charge, or any special
favor or advantage or any monetary consideration or inducement,
involving the issuance of a title insurance policy or contract
concerning which the licensee is directly or indirectly
connected, from a title insurance company or title insurance
agent, or any officer, employee, attorney, agent or solicitor
thereof.

(25) Engage in the purchase of one-, two-, three- or
four-family dwellings, including condominiums and cooperatives,
or the acquisition of any right, title or interest therein,
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including any equ. ; or redemption interests, E:

(A) (i) At the time of such purchase, the dwellings are
subject to a right of redemption pursuant to foreclosure of a
mortgage on such dwellings; (ii) the 1licensee fails to give
written notice of the purchase, within 20 days thereafter, to the
mortgage holder or judgment creditor who held such mortgage; and
(iii) the licensee, unless otherwise required by 1law or court
order, fails to apply any rent proceeds from the dwellings to the
judgment 1lien arising from the foreclosure of such mortgage, as
payments become due under the loan, regardless of whether the
licensee is obligated to do so;

(B) (i) the dwellings are subject to a loan which is secured
by a mortgage and which is in default at the time of such
purchase or in default within one year after such purchase; (ii)
the licensee fails to give written notice of the purchase, within
20 days thereafter, to the mortgage holder; and (iii) the
licensee, unless otherwise required by law or court order, fails
to apply any rent proceeds from the dwellings to the mortgage as
the payments come due, regardless of whether the 1licensee 1is
obligated on the loan; or

(C) the licensee fails to notify, at the time of rental, any
person renting any such dwelling of the extent and nature of the
licensee's interest in such dwelling and the probable time until
possession will be taken by the mortgage holder or judgment
creditor.

(26) Commit forgery or, unless authorized to do so by a duly
executed power of attorney, sign or initial any contractual
agreement on behalf of another person in a real estate
transaction.

(b) No salesperson or associate broker shall:

(1) Except as provided in paragraph (A) or (B), accept a
commission or other valuable consideration from anyone other than
the broker by whom the 1licensee is employed or with whom the
licensee is associated as an independent contractor. -

(A) A salesperson or associate broker may accept a
commission or other valuable consideration from a licensee who
employs the salesperson or associate broker as a personal
assistant provided that: (i) the licensee and the salesperson or
associate broker who 1is employed as a personal assistant are
licensed under the supervision of the same broker, and (ii) the
supervising broker agrees in writing that the personal assistant
may be paid by the licensee.

(B) If a salesperson or associate broker has (i) organized
as a professional corporation pursuant to K.S.A. 17-2706 et seq.,
and amendments thereto, (ii) incorporated under the Kansas
general corporation code contained in K.S.A. 17-6001 et seq., and
amendments thereto, (iii) organized under the Kansas limited
liability company act contained in K.S.A. 17-7601 et seq., and
amendments thereto, or (iv) has organized as a registered Iimited
ligbility partnership as defined in K+S+vA+-56-3682 section 1 and
amendments thereto, the commission or other valuable
consideration may be paid by the 1licensee's broker to such
professional corporation, corporation, limited liability company
or limited liability partnership. This provision shall not alter
any other provisions of this act.

(2) Fail to place, as soon after receipt as practicable, any
deposit money or other funds entrusted to the salesperson or



associate broker' .n the custody of the roker whom the
salesperson or associate broker represents.

(c) No broker shall:

(1) Pay a commission or compensation to any person for
performing the services of an associate broker or salesperson
unless such person is licensed under this act and employed by or
associated with the broker.

(2) Fail to deliver to the seller in every real estate
transaction, at the time the transaction is closed, a complete,
detailed closing statement showing all of the receipts and
disbursements handled by the broker for the seller, or fail to
deliver to the buyer a complete statement showing all money
received in the transaction from such buyer and how and for what
the same was disbursed, or fail to retain true copies of such
statements in the broker's files, except that the furnishing of
such statements to the seller and buyer by an escrow agent shall
relieve the broker's responsibility to the seller and the buyer.

(3) Fail to properly supervise the activities of an
associated or employed salesperson or associate broker.

(4) Lend the broker's license to a salesperson, or permit a
salesperson to operate as a broker.

(5) Fail to provide to the principal a written report every
30 days, along with a final report, itemizing disbursements made
by the broker from advance listing fees.

(d) (1) If a purchase agreement provides that the earnest
money be held by an escrow agent other than a real estate broker,
no listing broker shall:

(A) Fail to deliver the purchase agreement and earnest money
deposit to the escrow agent named in the purchase agreement
within five business days after the purchase agreement is signed
by all parties unless otherwise specifically provided by written
agreement of all parties to the purchase agreement, in which case
the broker shall deliver the purchase agreement and earnest money
deposit to the escrow agent named in the purchase agreement on
the date provided by such written agreement; or

(B) fail to obtain and keep in the transaction file a
receipt from the escrow agent showing date of delivery of the
purchase agreement and earnest money deposit.

(2) If a purchase agreement provides that the earnest money
be held by an escrow agent other than a real estate broker and
the property was not listed with a broker, no broker for the
buyer shall:

(A) Fail to deliver the purchase agreement and earnest money
deposit to the escrow agent named in the purchase agreement
within five business days after the purchase agreement is signed
by all parties unless otherwise specifically provided by written
agreement of all parties to the purchase agreement, in which case
the broker shall deliver the purchase agreement and earnest money
deposit to the escrow agent named in the purchase agreement on
the date provided by such written agreement; or

(B) fail to obtain and keep in the transaction file a
receipt from the escrow agent showing date of delivery of the
purchase agreement and earnest money deposit.

(3) If a purchase agreement provides that the earnest money
be held by an escrow agent other than a real estate broker and
neither the seller nor buyer is represented by a broker, no
transaction broker shall:
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(A) Fail to « .iver the purchase agreeme and earnest money
deposit to the escrow agent named in the purchase agreement
within five business days after the purchase agreement is signed
by all parties unless otherwise specifically provided by written
agreement of all parties to the purchase agreement, in which case
the broker shall deliver the purchase agreement and earnest money
deposit to the escrow agent named in the purchase agreement on
the date provided by such written agreement; or

(B) fail to obtain and keep in the transaction file a
receipt from the escrow agent showing date of delivery of the
purchase agreement and earnest money deposit.

The commission may adopt rules and regulations to require
that such purchase agreement which provides that the earnest
money be held by an escrow agent other than a real estate broker
include: (1) notification of whether or not the escrow agent
named in the purchase agreement maintains a surety bond, and (2)
notification that statutes governing the disbursement of earnest
money held in trust accounts of real estate brokers do not apply
to earnest money deposited with the escrow agent named in the
purchase agreement.

(e) DNothing in this section shall be construed to grant any
person a private right of action for damages or to eliminate any
right of action pursuant to other statutes or common law.

Sec. 73. K.S.A. 60-2313 1is hereby amended to read as
follows: 60-2313. (a) Except to the extent otherwise provided by
law, every person residing in this state shall have exempt from
seizure and sale upon any attachment, execution or other process
issued from any court in this state:

(1) Any pension, annuity, retirement, disability, death or
other benefit exempt from process pursuant to K.S.A. 12-111la,
12-5005, 13-1246a, 13-14,102, 13-1l4alo0, 14-10al0, 20-2618,
72-1768, 72-5526, 74-4923, 74-4978g, 74-49,105 or 74-49,106, and
amendments thereto.

(2) Any public assistance benefits exempt pursuant to K.S.A.
39-717 and amendments thereto.

(3) Any workers' compensation exempt from process pursuant
to K.S.A. 44-514 and amendments thereto.

(4) Any unemployment benefits exempt from process pursuant
to K.S.A. 44-718 and amendments thereto.

(5) Any-partnership-property-exempt—from-precess—pursuant-te
K<5+-Av-56—-325—-and-amendments—-theretos

t6> Any crime victims compensation award exempt from process
pursuant to K.S.A. 74-7313 and amendments thereto.

t7¥ (6) Any liquor license, club license or cereal malt
beverage wholesaler's or distributor's 1license exempt from
process pursuant to K.S.A. 41-326, 41-2629 or 41-2714, and
amendments thereto.

t8r (7) Any interest in any policy of insurance or
beneficiary certificates upon a person's life exempt from process
pursuant to K.S.A. 40-414 and amendments thereto.

t9y (8) Any fraternal benefit society benefit, charity,
relief or aid exempt from process pursuant to K.S.A. 40-711 and
amendments thereto.

t+6% (9) Any trust funds held in a cemetery merchandise
trust and exempt from process pursuant to K.S.A. 16-328 and
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amendments theret

t*%¥y 10) Any funds held in an account or trust establishea
pursuant to a prearranged funeral agreement, plan or contract and
exempt from process pursuant to K.S.A. 16-310 and amendments
thereto.

(b) This section shall be part of and supplemental to
article 23 of chapter 60 of the Kansas Statutes Annotated.

And by numbering remaining sections accordingly.

(Professor Hecker notes that sections 10 and 26 of senate bill 9
take care of this. Pursuant to senate bill 9, a partnership, as
an entity, can own property in its own right. Such property is
not the property of the individual owner and not subject to
seizure or attachment for debts other than partnership debts.)
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