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MINUTES OF THE HOUSE COMMITTEE ON JUDICIARY.
The meeting was called to order by Chairperson Tim Carmody at 3:30 p.m. on February 9, 1998 in Room
313--S of the Capitol.

All members were present except: Representative Kline (excused)
Representative Mayans (excused)
Representative Kirk (excused)
Representative Adkins (excused)
Representative Shultz (excused)

Committee staff present: Jerry Ann Donaldson, Legislative Research Department
Mike Heim, Legislative Research Department
Jill Wolters, Revisor of Statutes
Jan Brasher, Committee Secretary

Conferees appearing before the committee: Randy Hearrell, Judicial Council
Phillip Mellor, Judicial Council Lien Law Subcommittee
Melissa Wangemann, office of the Secretary of State
Sara Ullmann, Registrar of Deeds Association
LewJene Schneider, Kansas Livestock Association
Trudy Aron, American Institute of Architects
Helen Stephens, Kansas Society of Land Surveyors
George Barbee, Kansas Consulting Engineers
Kathy Olsen, Kansas Bankers Association
Matthew Goddard, Vice President, Heartland Community
Bankers Assoc.

Others attending: See attached list
The Chair called the meeting to order and opened the hearings on HB 2606.

HB 2606 Enacting the Kansas statutory lien act

Randy Hearrell, Judicial Council, introduced Phillip Mellor as a member of the Civil Code Committee. Mr.
Hearrell referred to a list of members of the Civil Code Subcommittee Lien Law Study. (Attachment1l) Mr.
Hearrell referred to an article, “Kansas Artisan’s & Mechanic’s Liens: An Unnecessary Tangle” by Judge
John K. Pearson in the September 1994, The Kansas Bar Journal. (Attachment2) The conferee referred to a
legislative interim report. (Attachment3) The conferee provided written testimony showing filing times under
current law and under the provisions of HB 2606. (Attachment4)

Phillip Mellor, Judicial Council Lien Law Subcommittee, testified in support of HB 2606. The conferee
stated that the objective of the subcommittee was to satisfy some of the suggestions that Judge Pearson made
in his article pointing out the proliferation of liens in Kansas. The conferee stated that there are several
hundred different statutes referring to liens. The liens considered were those associated with improvement to,
work on, or service to personal property. The conferee stated that this bill has nothing to do with liens on real
estate, althrough it may have some effect on leases of real estate. The conferee described the types of liens
affected by a change in filing times. This bill was written to provide a definite way of filing, a definite time to
file and a consistent foreclosure procedure in Kansas. The conferee stated that to the extent it was practical to
do so, provisions of the UCC were incorporated. The conferee stated that there is a big body of law in terms
of the UCC. This bill provides for filing in register of deeds office in the county where the property is located
things that are not very mobile; other things will be filed in the office of the Secretary of State. The provisions
in this bill will save time and bring a state of stability. The conferee stated that the times for filing on the
schedule would be 90 days for all liens on personal property. (Attachment5)

During discussion with Committee members, the conferee stated that all the different Kansas statutes and laws
concerning filing of such liens will be placed under one statute. The conferee stated that currently there are 25
different kinds of foreclosure procedures, but under the provisions of this bill there will just be one. The
conferee stated that this bill does not create any new liens or remove any liens, it standardizes the filing time.
The conferee discussed the liens that are exempted out of this bill.

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbalim. Individual remarks as reported herein have not been submitted to the individuals 1
appearing before the committee for editing or corrections.
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The conferee related details of the filing process and stated that the liens will be filed with the register of deeds
or the Secretary of State’s office and they will be indexed.

In response to a Committee question, Mr. Mellor stated that the oil and gas industry asked to be left out of the
bill. Conferee Mellor stated that this bill would clarify the Kansas lien law and make it uniform, but is not a
part of a federal uniform measure.

Melissa Wangemann, Legal Counsel to the Secretary of State, commented on HB 2606 as neither a
proponent or opponent to the bill. The conferee referred to a comparison chart showing UCC filings and
statutory lien filings contained in her testimony. The conferee offered information on how the bill will affect
the office of the Secretary of State. The conferee stated that HB 2606 will impose additional filing duties on
the Secretary of State’s office. The conferee stated that this bill will bring additional tasks to the Secretary of
State’s office and at the current time there is no way to determine the full impact. The conferee stated that the
indexing and filing requirements of this bill are more extensive than those for security interests that are filed
with the Secretary’s office pursuant to the Uniform Commercial Code. The conferee stated that the current
computer system does not have the capacity to record the necessary information. The conferee stated that this
bill would increase the volume of filings the office receives. The conferee discussed provisions relating to
statutory liens on consumer goods and suggested that the cap on consumer goods covered by HB 2606 be
raised to $3,000 to make the statutory lien provision consistent with the Uniform Commercial Code

provisions. (Attachment6)

Sara Ullmann, Register of Deeds Association, testified noting inconsistencies in the bill. The conferee stated
that the bill does not clearly define where dual filing is appropriate in the area of personal property liens.
Language concerning the retention of the records does not include the electronic transfer and storage of
information. The conferee addressed the area of fees, and stated that the bill would move away from
uniformity of fees. Conferee Ullmann stated that the bill calls for additional accounting procedures, but does
not compensate the performance of those duties. The conferee discussed technology issues that need to be
addressed. The conferee stated that the intent of the bill to collectively address personal property liens is good,
but her association believes that additional study is needed. (Attachment7)

LewlJene Schneider, Kansas Livestock Association, testified in opposition to HB_2606. The conferee asked
that her Association be included in discussion of this bill to make sure that feed lots are covered, and to be
advised about the filing requirements and filing fees. (Attachment 8)

The Chair closed the hearing on HB 2606.

HB 2228 Allowing a design professional to have a lien on real property similar

to contractor liens

Trudy Aron, Executive Director, AIA Kansas, testified as a supporter of HB 2228. The conferee stated that
current law allows persons furnishing labor, equipment, material, or supplies used or consumed for the
improvement of real property, to place a lien upon that property for the labor, equipment, material or supplies
furnished for which the owner has not paid. HB 2228 expands the current law to allow design professional
to have the same rights. The conferee stated that design services provided by the members of AIA takes place
prior to construction. The conferee stated that the inclusion on lien rights for design professionals would,
especially, benefit the small design firm. (Attachment9)

The Committee members and conferee discussed the issue of “a warning statement” on page 3, line 7.

Helen Stephens testified on behalf of the Kansas Society of Land Surveyors and Geo Tech, Inc. supporting
HB 2228. (Attachment 10)

Conferee Stephens stated that Mr. Brosemer, Geo Tech, would like to request an amendment on page one,
line 16 and any other applicable cites that would include the words, “transfer or financing” so to clarify and

prevent misinterpretation of the distinction between surveying for construction and surveying for financing or
transfer. (Attachment 11)

The conferee responded to a question regarding a lien placed on property in the process of transaction, where
the transaction is terminated as to the determination of who is responsible for that expense.

George Barbee, Executive Director, Kansas Consulting Engineers, testified in support of HB 2228. The
conferee discussed situations where design engineers are not paid when a project is terminated before
construction occurs. The conferee stated that the bill requires a contract before the provisions of this bill apply.
(Attachment 12)
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Kathy Olsen, Kansas Bankers Association, testified in opposition to HB 2228. The conferee stated that
adding to the list of potential claimants begs the question of where to draw the line. Adding more groups to
those who can file liens would make it more difficult for lenders to loan money. (Attachment 13)

Matthew Goddard, Heartland Community Bankers Association testified in opposition to HB 2228. The
conferee stated that this bill would upset the funding process. (Attachment 14)

After brief committee discussion, the Chair closed the hearing on HB 2228.
The Chair stated that the hearing date for HB 2522 has been changed to February 18, 1998.

Representative Mays requested a bill introduction. The Chair indicated that the committee was past the time in
which to introduce bill.

The Chair adjourned the meeting at 4:50 p.m.

The next meeting is scheduled for February 16, 1998.
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by Judge John K. Pearson

About the Autbor
JUDGE JOHN K. PEARSON was
appointed U.S. Bankruptcy jua'ge Jor
the District of
Kansas on May
22, 1986. The
aut hori
acknowlecdges B lr=s
the assistance of SR -
J. Scott Pohl. B
Esq. and Jeffery
Dablgren, Esq.
in preparing
this article.

Kansas Artisan’s &
Mechanic’s Liens: An
Unnecessary Tang

ansas, like most common law states, has a series

of statutes designed to assure that an artisan,
mechanic, or other person furnishing goods and services
will be repaid. For the most part, the statutes permit the
mechanic or artisan to enforce a lien against certain
types of personal property' to collect the bill for goods
or services furnished. Unfortunately, there is little consis-
tency to the operation and enforcement of the statutes,
and the statutes do not mesh with the provisions of the
Uniform Commercial Code. It is time that the legislature
considered a single, simple mechanic’s and artisan’s lien
statute which would provide a single form for creation
of a lien, a single place for filing the lien form, and
mesh the provisions for filing and enforcement of the
lien with those of the U.C.C. While there are numerous
individual statutes involved, the various liens in Kansas
fall into three broad categories: mechanic’s and artisan’s
liens, warehouse liens, and miscellaneous liens relating
to agriculture.?
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In ral: The U.C.C. does not ap}  to the creation
or eniv..ement of a statutory lien on personal property or
fixtures in favor of a mechanic, contractor, thresher, or
agister. 9-104(c);* see also 9-310. Kansas, like most states,
has long recognized that a person performing repairs,
supplying parts or materials, feeding or caring for live-
stock, or harvesting crops should have a lien on the sub-
ject of their effort to secure payment for the services or
materials. ‘Unfortunately, the legislation has been adopted
piecemeal and with little regard for consistency, resulting
in statutes that provide for a bewildering variety of
mechanic’s, artisan’s, harvester's, thresher's, agricultural,
veterinarian, and other liens with different procedures for
creation, perfection, and enforcement. The interaction
with the U.C.C. is also imperfect in that some of the liens
take priority over competing security interests in the same
collateral while others do not. Some require that the arti-
san or mechanic retain possession to enforce the lien.
Others do not require possession, but require some sort
of filing to preserve the lien. Most require prompt action
to enforce the lien through sale or foreclosure, but appar-
ently permit foreclosure without notice to those claiming
competing liens. :

There are other statutory lien statutes, such as those for
hotel owners, K.S.A. 36-201, ef seq., adopted to deal with
the peculiar problems of various industries. Some, such as
those for hotel owners, recognize perfected liens. K.S.A.
36-202. Some give precedence to their lien, such as that
for veterinary services. K.S.A. 47-836.

Lien vs. Security interest

What follows is an attempt to briefly outline the hen
process for a variety of situations. At the outset, counsel
should be aware of the distinction in terminology
between lien and security interest recognized implicitly in
the U.C.C. Specifically in the Bankruptcy Code: A lien is a
charge against or interest in property to secure payment
of a debt; a security interest is a lien created by agree-
ment. Thus a lien can be imposed unilaterally by the
nechanic or artisan upon the furnishing of services or

FOOTNOTES:

1. For a discussion of the creation and enforcement of mechanic’s
liens for work or material performed or supplied on real estate, see Chap-
ter 9, Kansas Real Estate Practice & Procedure Handbook (KBA 1990).

2. Because of the uncertain nature of oil and gas interests, the cre-
ation and perfection of both security interests and statutory liens present
significant problems. In some instances an oil and gas interest may consti-
tute real property, in other instances it may constitute personal property.
See Pierce, Kansas Oil and Gas Handbook, Vol. 11, p. 19-3 (1989). The dif-

ilties become acute when dealing with statutory liens which may attach

n interest in a lease, to the equipment on the lease, and to the severed

r gas produced on a lease. The following is a discussion of the statu-
tory liens affecting interests in oil and gas leaseholds and related equip-
ment and production. Kansas law provides a mechanic’s lien for certain
parties providing services or materials to the oil and gas lease. K.S.A. 55-
207. K.5.A. 55-208 provides the mechanic’s lien as to subcontractors and
materialmen as well. Oil and gas mechanics liens are left for futurc discus-
sion,

To complicate matters, Kansas has fo[lowed Texas and Oklahoma in
attempting to create a variety of “security interests” in favor of the owner
of a mineral interest securing the obligation of the purchaser of oil or gas
Produced on a lease. K.S.A. 84- 9-319. Although«the interest purpors to

material at the reques. _r with the consent of the owne.
of personal property. A security interest, however, must
be specifically created by the owner of the property to
repay a present or future debt. While the distinction may
be minor in practice, the imposition of a lien involves dif-
ferent formalities and procedures than a security interest.
The analysis will focus on: (1) types of liens; (2) work or
materials which may result in a lien; (3) creation of the
lien; (4) perfection of the lien; (3) enforcement of the lien;
(6) priorities among competing liens and security interests;
and (7) lapse of the lien.

For the sake of simplicity, the terms “artisan’s or
mechanic’s liens” will be used to describe generic liens.

Mechanic’s Liens

In General: The general personal property mechanic’s
lien is created by K.S.A. 58-201, et seq. It applies to work
done on a broad range of personal property, including
*any goods, personal property. chattels, horses. mules,
wagons, buggies, automobiles, trucks, trailers, locomo-
tives, railroad rolling stock, barges, aircraft, equipment of
any kinds, including but not limited to construction equip-
ment, vehicles of all kinds, and farm implements of what-
soever kind,...” K.5.A. 58-201. If properly created and per-
fected, it has priority over a preexisting U.C.C. security
interest. 9-310: K.S.A. 538-201: Hockaday Auto Supply Co. v.
Huff; 121 Kan. 113, 245 P. 1013 (1926); but ¢f. National
Supply Co. v. Case Oil & Gas. Inc.. 13 Kan. App. 2d 430,
772 P.2d 1255 (1989). In a simpler world. the general
statute would serve as a model for all mechanics and arti-
sans liens.

Creation: The owner must consent to or request the
work before a lien can atwach. Ofson ¢. Orr, 94 Kan. 38,
145 P. 900 (1915). Repairs done at a thief's request do not
give rise to a lien. United States Fidelity & Guaranty Co. v.
Marshall, 4 Kan. App. 2d 9, 601 P.2d 1169 (1980). Indeed,
work done at a thief's request does not give rise to any
claim. In re Tuo (2) Bose Speakers. 17 Kan. App. 2d 179,
835 P.2d 1385 (1992). Storage fees incurred when a police

be a security interest, it is in fact a type of lien and has no business being
in the U.C.C. The inrerest so created requires no documentation beyond a
division order or other writing signed by the purchaser acknowledging,
directly or indirectly, that the owner has an interest in the leasehold pro-
duction. It requires no filing to perfect the security interest so created.

The security interest attaches to the oil or gas produced and certain
proceeds of the production owned by, received by, or due to the pur-
chaser which secures the purchaser’s obligation to the owner for royalties
under the lease and all taxes due under the lease. It does not, however,
follow the petroleum products forever. It is cut off by the purchase of the
products by a buyer from the first purchaser in the ordinary course of the
first purchaser’s business. The security interest or lien so created has pri-
ority over any other lien or security interest. While the statute attempts to

create a purchase money security interest in oil or gas sold, the interest so -

created is really a statutory lien imposed without compliance with the
U.C.C. The lien is a type of secret lien which may interfere with the care-
fully ordered system of security interests under the U.C.C. The probable
losers in a priority fight will be awtaching creditors and any lender financ-
ing an oil and gas purchaser or operator who fails to pay royalty owners. -

3. All references to the U.C.C. refer to the Kansas version as con-
tained in K.S.A. chapter 84. For the sake of brevity, the author has omitted
the “K.S.A. 84-" from the citations to article 9 of the Kansas U.C.C.
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.«cer impounds a vehicle do not give rise to a mechan-
ic's lien because they were not incurred with the owner's
consent. Hartford Ins. Co. v. Overland Body Tow, Inc., 11
Kan. App. 2d 373, 724 P.2d 687 (1986).

Filing a lien statement: The verified lien statement
must set forth the following: (1) the name of the owner;
(2) a:description of the property on which the lien is
claimed; (3) a statement of the items of the account; (4)
the date the work was last performed or material last pro-
vided; and (5) the county of residence of the owner, if
known. K.S.A. 58-201.

A lien statement must be filed with the register of deeds
(1) in the county where the work was performed; and (2)
in the county of the residence of the owner of the prop-
erty, if known. K.S.A. 58-201. To simplify the process, the
statute should be amended to provide for the filing of the
lien statement with the secretary of state rather than the
register of deeds.

Assignment and Amendment: Mechanic’s liens are
assignable. National Bond & Investment v. Midwest
Finance Co., 156 Kan 532, 134 P.2d 639 (1943). General-
ly, however, amendment of lien statements is not allowed
unless the amendment is minor and not adverse to any
other person. Butel Motors, Inc. v. Warsop, 176 Kan 491,
271 P.2d 237 (1954).

Perfection: Where the lien claimant has possession of
the property. nothing further is necessary to perfect the
lien. Overland Co. v.
Evrans, 104 Kan. 632,

POSSBSSiO” 1§ SO 180 P. 235 (1919). If

. i ' the lien claimant does
essentzal" tbat !f not have possession, it
: must file to perfect the

the owner... takes lien within ninety days
' after the work was

tbe p rop erty i done on the property.
without K.S.A. 58-201. Posses-

sion is so essential to
the lien that if the
owner of the property
takes the property from

permission, that
taking may be
may be theft. State v.

theft.
Etape, 237 Kan 380,

699 P.2d 532 (1985). A release of possession to the debtor
will defeat the lien unless a lien statement is filed with
the register of deeds within ninety days of the release of
possession. In Weatherbead v. Boeticher, 3 Kan. App. 2d
261. 594 P.2d 257 (1979), the claimant released the prop-
enty after filing suit for replevin, but without filing a lien
statement. The court ruled that this constituted a waiver
of the lien. A lien claimant cannot-be sued for conversion
of property delivered to it for repair. Farrell v. GMAC, 249
Kan. 231. 815 P.2d 538. 16 U.C.C. Rep.Serv.2d 96 (1991).

permission, that taking

the claimant without |

—_—

Enforcement: A mechanic’s lien is foreclosed .. (he
same manner as a security interest under the U.C.C. See
K.S.A. 58-202. However, any mechanic's lien foreclosure
must be commenced within one vear after filing with the
register of deeds. /d. There is no time limit for foreclosure
of a lien if perfected by possession. Id.

Priorities: A properly perfected mechanic's lien has
priority over an existing security interest in the same
property. 9-310; K.S.A. 58-201: Hockaday Auto Supply Co.
v. Huff, 121 Kan. 113, 245 P. 1013 (1920).

Lapse: Unless the lien creditor has possession, an
action to enforce the mechanic’s lien must be commenced

_within one year of filing the lien statement. K.S.A. 58-202,

Agricultural Liens

In general: As might be expected in a state as depen-
dent on agriculture as Kansas. the legislature has created
a number of special liens which relate to farming, farm
products, and farm machinery. Liens on farm equipment
for repairs, replacement of parts, or other services and on
farm products such as crops or livestock are very similar
to mechanic’s liens on vehicles. There are unfortunate dif-
ferences, however, which should be eliminated. The fol-
lowing discussion will focus on special liens on farm
products, including but not limited to crops and livestock.
The legislature has also created the “Agricultural Input
Lien,” which is more akin to a limited purchase money
security interest (PMSD) than a “mechanic’s lien.” and
should be considered as such.

The Agricultural Input Lien: K.S.A. 58-241 ef seq.

In general: A farmer with financial problems may find
it impossible to obtain financing unless a supplier will
provide the seed. fuel. and chemicals necessary to pro-
duce the crop. Accordingly. the legislature adopted the
provisions of the Agricultural Input Lien statute at K.S.A.
58-241 et seq. The statute allows a supplier to obtain a
type of purchase money security interest in a new crop or
other farm products planted or -raised with its seed, fuel,
chemicals, or supplies.

Unfortunately, the statute may create more problems
than it solves. The debtor, farmer must sign the initial
agreement for the purchase of the input chemicals, etc.,
as well as the lien-notification statement. The lender with
the existing security interest must either agree to finance
the inputs or reject the proposal. Thus the existing lender
can defeat the proposed lien simply by rejecting it. An
agricultural input supplier is not in the same position as a
mechanic performing work on the farmer's tractor or a
custom cutter who cuts the farmer's wheat. Cf K.S.A. 58-
201, 58-203.

The agricultural PMSI distinguished: The U.C.C. per-
mits a creditor who provides financing for the purpose of
planting a crop or acquiring livestock to acquire a pur-
chase money security interest in the new crop or live-
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stock wever, it places severe restricuuns on the new
crop financing and makes it difficult to create a security
interest which will prime or take priority over existing
security interests with after-acquired property or dragnet
clauses. 9-312. To obtain priority over prior perfected
security interests, a new lender or supplier of inputs must:
(1) give new value in the form of a new loan or a credit
sale of seed, livestock, fuel, or chemicals; (2) give new
value to enable the farmer to produce the crops or other
farm products during the current production season;
(3) give new value not more than three months before
any crop financed became a growing crop; and (4) in
addition, the obligation owing to the earlier perfected
secured party must be overdue more than six months
before the crops were planted. Id.; In re Cress, 89 B.R.
163, 6 U.C.C. Rep. Serv. 2d 969 (Bankr. D. Kan. 1988).
Whether the lender or supplier of the new input credit
knows of the prior security interest is irrelevant.

The new creditor faces the potential difficulty of the
debtor’s existing debt being less than six months past due
when it is necessary to get the new crop planted. See,
e.g., In re Cress, supra.

Inputs covered: The lien afforded the supplier is very
broad and covers virtually any type of goods or services
used in the production of farm products. The initial defin-
ition of “agricultural production input” is all encompass-
ing and includes two other defined terms, “crop produc-
tion inputs” and *“livestock production inputs.” K.S.A. 58-
241(b). The definitions of crop and livestock production
inputs include labor, chemicals, seéds. petroleum prod-
ucts, and just about anything else that a farmer might use
in planting, raising, harvesting, and storing crops or live-
stock. K.S.A. 58-241(c) & (h).

Collateral: A properly perfected input lien attaches to
virtually any farm product produced directly or indirectly
with the inputs. K.S.A. 58-243(a). See Garst Seed Co. v.
Wilson, 17 Kan. App. 2d 130, 833 P.2d 130, 18 U.C.C.
Rep. Serv. 2d 943 (1992) for a discussion of proceeds. It
also continues in crop products and proceeds, except
when the collateral is sold in a “cash sale.” Id.

Creation of lien
Summary: The statute requires that the supplier pro-
vide to the existing secured creditor(s) a notice of the
inputs and file the notice “with the appropriate filing
office under K.S.A. 84-9-401 [the secretary of state] within
enty days after the last date that inputs were furnished.”
A, 58-244(a).

Timing: The procedure provided by the statute appar-
ently contemplates credtion of a lien either before the
inputs are supplied or after they have been supplied. The
statute provides thqt the lien statement (discussed below)
may state “the date or anticipate date or dates of furnish-
ing agricultural production input . . . .” K.5.A. 58-
242(b)3). The lien, however, does not.attach to the new
crop until the inputs are actually provided. The supplier

—

faces the difficulty thar unless the lien notice is given in
advance or accepted by the existing secured creditor, the
lien is subordinate to the existing security interest. Giving
the lien notice after the inputs have been supplied gives
the supplier no assurance of being paid. Only by giving
the notice before providing the inputs, and then refusing
to provide them if the lender rejects the notice, does the
supplier protect itself.

Procedure: K.5.A. 58-242 sets out the procedure for the
creation of an agricultural input lien.

Who is protected: A “supplier.” defined as a person
who furnishes agricultural production inputs, can obtain a
type of purchase money security interest by compliance
with the statute if the existing secured creditor consents
or fails to reject. K.S.A. 58-241(m).

The lien notice: The statute mandates that the supplier
deliver notice to existing lenders holding security interests
in farm products which '
may be subject to the
proposed input lien.
The statute specifically
refers to “lenders.”
defined as a person in
the business of lending
money. K.S.A. 38-
241(e). It apparently
makes. no provision for
other statutory liens
which  may have

bave a lien on
attached to the farm thefarm

products in issue and .
does n;t artempt to PrOduCtS senior
regulate the priorities to any input lien

among suppliers fur-
same farmer. A supplier Created- oo

A supplier runs
the risk that an
attaching
creditor may

nishing inputs to the

runs the risk that an

‘attaching creditor may have a lien on the farm products

senior to any input lien created under the statute. The
notice must be in a form approved by the secretary of
state and contain: (a) the name and business address of
the lender; (b} the name and address of the supplier
claiming the lien; (c) the date or anticipated date or dates
of furnishing the inputs; () a description of the inputs;
(e) the retail cost of the inputs: (D) the name and residen-
tial address of the person to whom the inputs are to be
or were supplied (i.e., the debtor) (Note: unlike the
U.C.C., which requires only a muailing address, a notice
under the input lien statute must list the debtor’s resiclen-
tial address. Compare 9-402(1) with K.S.A. 58-242(b). In
those isolated cases where the debtor's mailing and resi-
dence addresses are different, the difference will only
cause confusion.); (g) a statement that products and pro-
ceeds of the farm.products are covered: and (h) the signa-
ture of the purchaser. K.S.A. 58-242(2) & (b); see U.C.C.
Form 4. A creditor should probably add the debtors
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security or federal employer i( ification number
. hough the statute does not require it. Gf 9-402.

Service of the lien-notification statement: The sup-
plier must serve the lien-notification statement to the
lender in an envelope marked “IMPORTANT-LEGAL
NOTICE" by certified mail or another method evidencing
date or receipt. K.S.A. 58-242(a).

Perfection of the lien: The supplier must perfect any
lien created under the statute by filing a copy of the
notice with the secretary of state within twenty days after
the last date on which inputs were furnished. K.S.A. 58-
244. The filed copy
must also include the
date on which the
notice was mailed to
the lender and a state-

does not require

that the notice e sisned v ihe
filedwith the M lender did no:
secrelary of

...the statute

Caveat: the statute does
not require that the

o notice filed with the

State Contazn tb e secretary of state con-
9 o o tain the debtor’s origi-
debtors Omgz"al nal signature as does
o the general practice for
Szgnature”' financing statements

filed under the U.C.C.
9-401. The U.C.C. Form 4 approved by the secretary of
state requires that the purchaser/debtor sign the original
statement and serve a copy from the tear-apart form on
the lender. The original is thus available for filing with
the secretary of state. Note that the U.C.C. Form 4 as
approved does not contain a blank for the debtor/pur-
chaser’s social security (SSN) or Federal Employer Identi-
fication Number (FEIN) as is required for all financing
statements filed after July 1, 1993. The supplier should
add the purchaser's SSN or FEIN in the signature blank
provided. Separate U.C.C. 4 statements should be filed for
each individual debtor and for each corporate or partner-
ship debtor who may claim an interest in the farm prod-
ucts to be produced. Note that the U.C.C. 4 statement
provides for a description of the real estate where crops
are to be grown and the name and owner of the “crop” if
different from the purchaser. These blanks should be
used to identify the owner of record and describe the real
estate on which the crop is growing or to be grown. See
9-402. The real estate description need not be a legal
description.

Duty of lender receiving lien-notification state-
ment: Upon receipt of a lien notification statement from
an input suppliér, the lender must within five (5) business
days either furnish a letter of commitment to advance part
or all of the retail costs stated in the lien-notification state-

ment or a written . sal to furnish the letter of cc
ment. K.S.A. 58-242(c). A letter of commitment is a bu.d-
ing, irrevocable, and unconditional agreerhent by the
lender to honor drafts or other demands for payment
upon the supplier for inputs delivered. The statute
requires the lender to agree to honor drafts on the suppli-
er, not the purchaser. Presumably the legislature meant
the purchaser because drafts are normally drawn on a
buyer of goods and paid or dishonored by the buyer’s
bank. The letter of commitment may also condition pay-
ment upon presentment of an invoice or other evidence
of delivery signed by the purchaser. The statute does not
suggest how an individual evidences delivery of labor
performed, although labor is a type of agricultural input,
nor does it address how the supplier might evidence
delivery of other services such as custom farming or crop
dusting. It appears that the purchaser could defeat the
lien simply by refusing to sign an invoice evidencing
delivery, and the lender would have no duty under the
letter of commitment to honor a draft drawn on the pur-
chaser. The statute does not address how the supplier
proceeds where the lender agrees to advance only part of
the cost of the inputs described in the statement.

Enforcement: Any lien created under the statute is
enforced and foreclosed in any manner provided in 9-501
et seq. or by an action in the district court for the county
in which the crops or livestock are located. See Chapter 8,
Kansas Personal Property Secured Transactions Handbook
(KBA 1994), on default and foreclosure.

Priorities: A properly perfected input lien has priority
over any existing lien in favor of the lender to whom
notice was given. K.S.A. 58-242, -243. Although the statute
provides for the priority of a properly perfected lien over
any preexisting ‘security interest in favor of the lender on
whom notice is served (and who fails to reject), it does
not address the priorities among competing input suppli-
ers and attaching creditors. The input lien is specifically
subordinate to agister's.and thresher's liens created under
K.S.A. 58-207 and 58-220. See K.S.A. 58-242. Because the
input lien is a type of purchase money security interest,
priorities will presumably be determined in accordance
with the rules set out in the U.C.C. relating to the time of
attachment or perfection. See K.S.A. 84-9-301. The lien
attaches when the supplier actually furnishes the inputs to
the purchaser. K.S.A. 58-243(c). ;

Other Agricultural Liens

Kansas provides for a number of liens for livery keep-
ers, threshers, veterinarians, and agisters who care for ani-
mals and harvest crops. While they seem foreign to the
urban lawyer, they are vitally important to the suppliers
protected. Generally, a lien perfected under the various
provisions .of K.S.A. 58-201 to 227 permits a supplier of
feed, labor, medicine, or pasture, and a harvester of crops
to unilaterally impose a lien on farm products to secure
payment for the services or feed provided. Moreover,
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moe 1e liens take priority over eve.. previously per-
fectea security interests under the U.C.C. See 9-310, -312.

Thresher’s lien
. In general: Not surprisingly, Kansas grants a lien to
any person operating a threshing machine, or engaged in
- the business of threshing and harvesting grain or grain
crops, shucking, husking, or gathering of corn, either by
hand or by machinery, for the owners of the crop by con-
tract or with a secured creditor with a security interest in
the crop from the date of harvest for the cost of the har-
vest. K.5.A. 58-203. As with any statutory lien, strict com-
pliance with the provisions of the statute is required.
Ouwen v. Treadwell, 11 Kan. App.2d. 127, 715 P.2d 1040, 1
U.C.C. Rep. Serv.2d 198 (1986). The work must have been
performed wunder contract with the owner(s) or secured
creditor having an interest in the crop. Gf. Hartford Insur-
ance Company v. Overland Body Tow, Inc., 11 Kan. App.
2d 373, 724 P.2d 687 (1986) (lien did not attach where
police officer arranged for towing of vehicle, not owner).

Broomcorn and hay lien: For some reason, the legis-
lature has created a special type of thresher's lien for the
seeding and harvesting of broomcorn and for baling hay.
K.S.A. 58-218. Any person operating a broomcorn seeder
and baler or hay baler under contract with the owner of
broomcorn or hay, or under contract with a creditor with
a security interest therein, is entitled to a lien on the
broomcorn or hay to pay the costs of seeding or baling.
Id. The lien is entitled to priority over conflicting security
interests in the broomcorn or hay. The lien is perfected
and enforced in the same ‘manner as a thresher's lien.
K.S.A. 58-219; ¢f. K.S.A. 58-203. While the following dis-
cussion refers specifically to thresher's liens, it is also
directly applicable to broomcorn and hay liens.

Creation: While the lien is created by the statute, the
thresher must evidence the lien by filing with the register
of deeds in the county in which the crop was harvested a
verified written statement setting out: the name of the
owner(s) of the crops; the kind of grain: the number of
bushels threshed or acres harvested; the description of the
land upon which the crops were grown: either the con-
tract price of the harvest or the price or value of the
wages; the date of the harvest; the amount due; and the
name of the claimant. K.S.A. 58-204.

The register of deeds is required to index the lien state-
ment as a U.C.C. financing statement. Jd. The filing fee is
"2 same as that charged for the filing and indexing of a

“uncing statement. Jd.

A lien evidenced by a filed statement may be assigned.
K.S.A. 58-205. The statute provides no special require-
ments for an assignment of a thresher's lien, ‘but an
assignment to be filed should contain the name and
address of the assignor, the name and address of the
assignee, the file number and date of filing of the original
lien statement, a description of the crops covered, and the
name and mailing address of the delhjor/owner of the
crop and the assignor's signature. Cf. 9-405.

Perfection: The thresher must file within fifteen day:
of completing the harvest unless work is halted for more
than five days, in which case the filing may be filed with-
in fifteen days after the beginning of the interruption.
K.S.A. 58-204. Better practice would be to serve notice on
the owner(s), any secured creditor, and any other party
claiming an interest in the crop in addition to filing the
lien statement. Cf Utility Trailers of Wichita, Inc. v. Citi-
zens National Bank & Trust Company, 11 Kan. App. 2d
421, 726 P.2d 282; 2 U.C.C. Rep. Serv. 2d 38 (1986); 9-
504(3).

- Enforcement: Any action to foreclose the lien must be
brought within ninety days after the filing of the lien
statement. K.5.A. 58-205. The provisions of that statute
suggest that something other than foreclosure may consti-
tute “action” to enforce the lien. In Hermes v. Stackley, 10
Kan. 2d 342, 699 P.2d 560 (1985). the court, in construing
K.S.A. 58-220, held that the ~foreclosure proceedings”
referred to in the statute contemplated more than just
court action. It suggested that notice of sale of the collat-
eral under the agister’s lien could constitute the necessary
"action” to meet the limitation in that statute. Arguably, if
the harvester/thresher is still in possession of the crop. it
might enforce its lien simply by giving notice of intended
sale to the owner, any secured creditor, and any other
party with an interest in the crop. However, the wording
of K.S.A. 58-205 (*Any lien...may be enforced...by action
brought against the owner...™) (emphasis added). sug-
gests that a judicial foreclosure action is contemplated.

Lapse: Any thresher’s lien lapses and becomes void
unless an action to enforce it is brought within ninety
days of the filing of the lien statement. /d.

Comments: This statute needs to be amended to
require the filing of the lien statement with the secretary
of state rather than the register of deeds. Filing a lien
statement with the register of deeds, even if indexed with
the U.C.C. financing statements. will no longer give notice
to creditors. See 9-401. Where the statute provides for a
legal description of the land on which the crop was
grown, better practice dictates that the legal description
be provided. Better practice also suggests that a copy of
the file stamped lien statement be served on the owner(s)
of the crop, anyone claiming a security interest in the
crop, the record owner of the land, the elevator where
the crop is stored, and any one else who may claim some
interest in the crop.

Livery lien :

In general: K.S.A. 58-207 provides that the keepers of
livery stables and all others engaged in feeding livestock
have a lien upon the livestock for the feed and care pro-
vided. The livery stable may sell the livestock if the bill is
not paid within sixty days after it comes due.

Creation: The lien is possessory only and there is no

—
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yvision for filing a lien statem. .. Cf K.S.A. 47-836;
wortheast Kansas P.C.A. v. Ferbrache, 236 Kan. 491, 693
P.2d. 1152 (1985) (veterinary lien); First National Bank of
Amarillo v. Southwest Livestock, Inc., 616 F. Supp. 1515
(D. Kan. 1985) (agister’s lien).

Perfection: Possession of the livestock is the only
method of perfecting the lien.

Enforcement: Although not specifically provided, the
livery keeper may either sell the property after notice to
the owner and apply the proceeds to the livery bill or
commence an action in
district court to enforce
the lien. Livestock may
be sold thirty days after
the bill becomes due
and the expenses of the
sale 'process may also
be deducted from the
sale proceeds. K.S.A 58-
209, -210. The lien
holder must give at
least 20-days notice of the proposed public sale. The
notice must be in writing and must be served on the
owner, if known, by mail or in person at the owner's resi-
dence or place of business. If the owner is not known or
the owner’s place of residence or business is not known,
notice may be given by publication. The publication must
run at least three successive weeks in the newspaper in
the county where the property is located. K..S.A. 58-211.

The. sale must be a public auction sale for cash. K.S.A.
58-212. Upon conclusion of the sale, the proceeds are
first applied to the costs of sale, including the publication
of any notices, and then to the costs incurred for the care
and feeding of the livestock. Any surplus must be
deposited with county treasurer in the county where the
sale takes place. K.S.A. 58-213. Copies of the notice of
sale, proof of publication, or service of the notice, and
the affidavit of the lien holder setting forth the costs of
sale and notice and the claim for services shall be filed
with the clerk of the county where the sale took place.
K.5.A. 58-214. Certified copies of the notice and affidavit
are admissible as evidence of the matters therein con-
tained. Jd. :

Livestock may be
sold thirty days
after the bill
‘becomes due...

Priorities: A livery keeper's lien is apparently preferred
to all other interests in the same livestock.

Lapse: A livery keeper's lien lapses upon surrender of
the livestock. K.S.A. 58-215.

Agister’s lien

Creation: K.S.A. 58-220 creates a special agister's lien
to secure the payment of rent for the owner of pasture
lands (or the owner’s agents) who lease or rent pasture
exclusively for pasture purposes. The lien is entitled to
first priority over all other liens and security interests.

K.S.A. 58-220. \. _.le the lien may be perfecte the
owner taking possession of the pastured livestock, it may
also be perfected by the filing of a verified lien statement
with the register of deeds in the county where the pasture
is located within fifteen days after the livestock is
removed from the pasture. (The statute may also be sus-
ceptible to a construction that the lien must be recorded
in the county where the livestock are pastured within fif-
teen days after they are removed from the lessor’s pasture.
Under this construction, what happens if the animals are

sold for slaughter rather than relocated?) Note that the

lease of the land must be exclusively for pasture. The
Kansas Court of Appeals has held that in a lease of both
pasture and crop land, the lease may be apportioned.
Hermes v. Back, 10 Kan. App. 2d 342, 699 P.2d (1985).

Perfection: An agister’s lien ‘may be perfected by pos-
session or by filing a lien statement. The lien statement
must be verified, but no specific form or contents are
required by statute. By analogy to other lien statements,
an agister’s lien statement-should set out: (1) the name of
the owner(s) of the livestock; (2) a description of and the
number of the livestock; (3) a description of the location
of the leased pasture; (4) the unpaid rent amount provid-
ed in the lease; (5) the date(s) of the lease; and (6) the
name of the claimant. Cf K.S.A. 58-219; 58-204.

Enforcement: The statute provides for a specific non-
judicial sale procedure and also permits the commence-
ment of judicial foreclosure procedures.

Non-judicial sale: An agister in possession of livestock
may give ten days written notice to the owner(s) of the
livestock by registered mail at the owner's present or last

- known address and publishing notice of the sale once in

a general circulation newspaper in the county where the

~ livestock are located. The sale must be a public sale.

There is no provision for accounting for the surplus or the
payment of other claimants. Note: Sale proceedings must
be commenced by giving written notice of the intended
sale not later than December 31 following the season for

“which the rent is owing. The notice should contain a date,

time, and location for the sale. Hermes v. Back, supra.

Judicial foreclosure: An agister not in possession may
commence a judicial foreclosure proceeding provided that
the action is commenced prior to December 31 following
the season for which the rent is owing. Hermes v. Back,
supra. i

Lapse: An agister’s lien lapses unless an action is com-
menced or a sale noticed not later than the December 31
following the season for which the pasture is rented. Her-
mes v. Back, supra.

Comments: Cf. Veteririarian's lien under K.S.A. 47-836
which also provides for the filing of a lien statement. Cf
Northeast Kansas P.C.A. v. Ferbrache, 236 Kan. 491, 693

—
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Veterinarian’s lien :

In general: K.S.A. 47-836 grants to a veterinarian, vet-
erinary partnership, or veterinary corporation a first and
prior lien on any animal treated at the request of the
owner or anyone in lawful possession to secure payment
of the reasonable cost of the treatment, medicines, and
food furnished. The veterinarian may retain the animal
until the charge is paid or may file a verified lien state-
ment.

Perfection: As originally enacted, a veterinarian’s lien
under K.S.A. 47-836 was strictly possessory and there was
no provision for the filing of a lien statement. Northeast
Kansas P.C.A. v. Ferbrache, 236 Kan. 491, 693 P.2d. 1152
(1985). In 1991, the legislature enacted a provision allow-
ing a veterinarian evidence the lien by filing a verified
written statement with the register of deeds in the county
where the veterinary services were rendered. The statute
does not provide the form of the lien statement. By anal-
ogy to other lien statutes, the lien statement should at
least set out: (1) the name of the owner(s) of the live-
stock; (2) a description of and the number of the live-
stock; (3) a description of the location of the livestock:
(4) the retail cost of the services, medication or feed pro-
vided; (5) the date(s) the services or medications were
provided; (6) the amount due; (7) the name of the
claimant; and (8) the debtor's social security or federal
employer identification number. ¢/ KS.A. 58-219; K.S.A.
58-204. The lien statement must be filed with the register
of deeds prior to the expiration of sixty days after the ser-
vices or medications were provided. Although the statute
does not provide for service of the lien statement, better
practice dictates that the lien statement be served on any
person claiming a security interest in the livestock, any-
one in possession of the livestock (other than an agent of
the veterinarian), and the owner(s) by some means evi-
dencing receipt.

While K.S.A 47-836 does not specifically so provide,
register of deeds will presumably index the lien statement
as a U.C.C. financing statement and collect the fee
charged for the filing and indexing of a financing state-
ment. ¢f K.S.A. 58-204.

Enforcement: K.S.A. 47-836 does not provide a specif-
ic procedure for enforcement of a veterinary lien. Again
by analogy, a veterinarian in possession of an animal may

‘ve notice of the sale thereof, sell the animal at auction,

d apply the proceeds to the lien and costs of sale. ¢f.
RK.5.A. 58-209. A lien perfected by filing a lien statement
must be judicially foreclosed.

Lapse: The veterinarian’s lien statute does not provide
or a lapse of the lien.

Priorities: A veterinarian’s lien perfected by possession

has priority over all' _.her liens and security interests,
K.8.A. 47-836. A non-possessory lien perfected by filing is
preferred to all but possessory liens under K.S.A. 58-207
and 58-220. K.S.A. 47-836. A non-possessory lien cannot
be enforced against a subsequent purchaser of the live-
stock unless the purchaser has recejved actual prior notice
of the lien.

A veterinarian's lien under K.S.A. 47-836 is strictly pos-
sessory and there is no provision for the filing of a lien
statement. Northeast Kansas P.C.A. v, Ferbrache, 236 Kan.
491, 693 P.2d. 1152 (1985).

Warehouse Liens :

In general: At least three Separale statutes provide for
warehouse liens. K.S.A. 34-266, K.SA. 58-208, and K.S.A.
84-7-206. In addition, there are special provisions for resi-
dential landlords and self-storage” units which are akin to
warehouse liens. K.S.A. 58-2540 (Kansas Residential Land-
lord and Tenant Act); K.S.A. 58-817 (self-storage units).
Care should be taken in e€xamining these statutes for
inconsistencies before exercising any warehouse lien.
Courts construe these liens very strictly.

Self-service storage units: Self-service storage units
are becoming more prevalent.' K.S.A. 58-813, et seq. is the
Self-Service Storage Act. The Act allows a lien for the
landlord in items stored
in the self-storage units.
K.5.A. 58-816. The Act

.. K.S.A. 58-817,

provides specific -
arrangements for Seems (o gf'ant
enforcing the lien.

the landlord a
lien that is

K.5.A. 58-817. The lien
enforcement statute,
K.5.A. 38-817, seems to
grant the landlord a

lien that is superior to supeﬁor o
U.C.C. lien claimants. .

As with the v.c.c. UC.C lien
there is no requirement g

that the landlord Claimants,

enforcing the lien do

any search for other

liens. In fact, after liquidation of the property the landlord
is directed to hold on to the proceeds after application to
the storage lien for a year and then disburse the funds to

the State of Kansas, presumably under escheat law. K.S.A. [

58-817. If pursued as enacted, these statutes extinguish
the lien of a perfected secured creditor without the credi-
tor's knowledge.

Creation: The lien is created through K.S.A. 58-816.
The lien procedure is unusual in that it requires the rental
agreement to contain written notice of the lien. K.S.A. 58-
816. This notice must include a statement that sets forth:

4. An argumerit can be made that unless regulated, the self storage
facilities will soon outnumber cemeteries and used car lots.
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the existence of the lien; (2) tl. the property stored
would be sold to satisfy the lien; and (3) that proceeds of
the sale of the property after satisfaction of the lien will
be paid to the state treasurer if unclaimed by the debtor
within one year after the sale of the property.

Perfection and Enforcement: Perfection is by posses-
sion and by virtue of having given the statutory notices. It
is primed by the debtor being in default on the rent,
When the debtor is in default the operator may refuse
entrance to the storage unit. If the debtor is more than
forty-five days delin-
quent on the rent, the
operator of the storage
units may follow a
series of steps set forth
in K.S.A. 58-817 to
enforce the lien. The
purchaser of property
from the operator is
purportedly protected
from the claims of the
third parties including
competing lienholders
‘to the property. K.S.A.
58-817(e). The numer-
ous steps necessary to
create and enforce the
lien make it likely that an operator will make a mistake in
one or more of the steps. The Act has a savings clause to
attempt to limit the operator’s liability. That savings
clause, however, limits the operator's liability only if the
operator has complied with the statute. If the operator
has complied with the statute, why does the operator
| need a limit on liability?

In residential
leases a landlord
may not recover
and sell tenant’s
property except
in abandonment
situations.

The Kansas Residential Landlord
and Tenant Act

Kansas Residential Landlord and Tenant Act, K.S.A. 58-
2540, et seq., provides for a limited landlord’s lien on the
tenant’s personal property. K.S.A. 58-2567, 58-2565. The
remedy of distraint for rent, at least on residential person-
al property no longer exists in residential situations. In
residential leases a landlord may not recover and sell ten-
ant's property except in abandonment situations. K.S.A.
58-2565. It is not clear whether commercial leases may
-claim this remedy. Farm landlords indeed have a statutory
lien under K.S.A. 58-2524 against crops for the rent.

Residential landlords are clearly prohibited from taking
a lien or security interest in the tenant’s property. K.S.A.
58-2567. If the tenant has been absent without notice for
thirty days and is more than ten days in default for non-
payment of rent, the landlord may take possession of the
tenant’s household goods, furnishings, fixtures, or any
other personal property in the premises and store them.

—

K.5.A. 58-2565. A...r taking possession the landlc st
apparently keep the personal property, unless the statuto-
ry procedure is followed to sell it. The landlord may pub-
lish a notice warning of the sale in a newspaper of gener-
al circulation more than fifteen days prior to any sale,
Seven days after publication, a copy of the published
notice must be mailed to the tenant’s last known address.
K.5.A. 58-2565(d). Finally, thirty days after taking posses-
sion the landlord may sell or dispose of the property. Id.
During this thirty days the tenant may redeem the proper-
ty by paying the costs incurred in taking, holding, and
preparing the property for sale and any amounts due for
rent or otherwise. Id. After the sale the proceeds are
applied to the costs of the sale, then to unpaid rent, and
then held for the tenant.

The statute raises some interesting questions. What if
the landlord does not want to bear the expense of pub-
lishing notice and doing a sale? What is the tenant's last
known address — the address from which the personal
property was taken? Mailing notice to the address that was
abandoned seems ludicrous. What then is the tenant's last
known address?

What is clear is that a secured creditor loses its rights in
the property under this statute unless the secured creditor
gives the landlord notice of the lien “if the landlord has
no knowledge or notice that any person, other than the
tenant, has or claims to have an interest in said property.”
K.S.A. 58-2565(d). Either this means that some notice
other than a financing statement filed with the register of
deeds is needed to protect against a landlord, or it means
that notice to the public., by filing a financing statement,
protects the secured creditor. If this means that a financ-
ing statement protects the secured creditor, then why
have this provision at all?

Conclusion

Kansas has a bewildering variety of mechanic’s and arti-
san’s liens with inconsistent creation, perfection, priority,
and enforcement provisions. The legislature should con-
sider adopting a single form of statutory mechanics lien
covering all repairs. replacements, improvements, harvest-
ing, storage, or feeding of personal property. While the
priority question is a political one for the legislature to
address, the priorities should be clearly set out and
meshed with the provisions of the U.C.C. to avoid confu-
sion. There should be a single clear lien statement which
should be filed with the register of deeds in the case of
consumer goods, the register of deeds and the secretary
of state in case of farm products, and the secretary of state
in all other cases. Enforcement should be tied to article 9
of the U.C.C., which permits both non-judicial and judicial
enforcement and sale of collateral. Finally, there should
be a uniform lapse provision for all types of mechanic’s
liens, W
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Uniform Statutory Lien Act*

SUMMARY: Topic No. 4 called for the Special
Committee on Judiciary to review the need for
the enactment of the Kansas Statutory Lien Act
(S.B. 384). The Committee concludes that a
uniform statutory lien act that covers various
kinds of personal property liens only should be
enacted by the 1998 Legislature. The recom-
mended legislation does not cover liens dealing
with real property, e.g., mechanic’s liens against
real estate, or with liens dealing with oil and
gas.

BACKGROUND

Kansas personal property statutory liens was
the subject of a law review article written by
federal Bankruptcy Judge John K. Pearson enti-
tled "Kansas Artisan’s & Mechanic’s Liens: An
Unnecessary Tangle" which appeared in the
September 1994 Kansas Bar Association Jour-
nal. The article describes a variety of personal
property liens including personal property
mechanics liens, agricultural liens, thresher’s
liens, livery liens, agister’s liens, veterinarian’s
liens, warehouse liens, and liens created under
the Kansas Residential Landlord Tenant Act. The
article came to the attention of the Kansas
Judicial Council’s Civil Code Advisory Commit-
tee and a subcommittee was formed to study the
subject. The subcommittee drafted S.B. 384
which was introduced into the 1997 Legislature
and an interim study of the topic was requested.

S.B. 384 would establish a uniform proce-
dure for the establishment and enforcement of
liens against both real and personal property for
anyone furnishing labor, including farming and
harvesting, accessions, material, equipment,
parts, supplies, feed, including pasturage, seed,
veterinary services, transportation, bailment,
warehousing, or storage or for repairs or im-
provements to real or personal property. Sec-
tion 3 of the bills excludes 18 specific types of
statutory liens from the scope of the bill. The
time frame for filing liens is set in Section 11,
i.e., within 90 days for most liens and 30 days
for liens dealing with vehicles. The place for
filing the various kinds of liens is set in Section
10.

% H.B. 2606 accompanies this report.

COMMITTEE ACTIVITIES

Conferees included several representatives
of the Kansas Judicial Council including the
federal bankruptcy judge, the Associated Gen-
eral Contractors of Kansas, the MidAmerica
Lumbermen’s Association, the Kansas Ready
Mix Concrete Association, the Kansas Land Title
Association, the American Institute of Architects
of Kansas , the Kansas Consulting Engineers, and
a private citizen.

The representatives of the Kansas Judicial
Council explained the rationale for the
recodification of statutory lien laws contained in
S.B. 384. It was noted that the subcommittee of
the Civil Code Advisory Committee of the
Council was still in the process of refining its
recommendations to the Legislature. During the
course of the hearings, the Advisory Committee
recommended that the proposed legislation be
limited to liens involving personal property.

Representatives of the building trades all
opposed any changes in the current law dealing
with mechanic’s liens against real estate. The
representative of the Land Title Association said
the dual filing requirement for mechanic’s liens
against real estate in both the county and the
Secretary of State’s Office was unworkable.

The representatives of the architects and
engineers groups requested that the mechanic’s
lien laws affecting real estate be expanded to
allow those persons performing professional
services which impact real estate to be allowed
to file mechanic’s liens against the real property.

CONCLUSIONS AND RECOMMENDATIONS

The Committee endorses the idea of a
uniform procedure for the establishment of liens
against personal property. The Committee
recommends the introduction of legislation
which creates a uniform procedure for the
establishment and enforcement of the following
liens against personal property. The Committee
does not recommend any changes be made to
the law dealing with imposition of liens against
real property or with liens dealing with oil and
gas. Specifically, the Committee does not
believe thatany changes regarding the establish-
ment or enforcement of mechanic’s liens against
real estate should be made to the law at this

time. i
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STATUTE

47-836 veterinary services

58-201 mechanic’s lien on personal property
(including consumer goods and vehicles)

58-204 threshing and husking
58-219 broomcom and hay

58-220 agister’s lien

FAADMINWMISC\CCAC\LIENLAWNTIMELINE WPD

TIMES FOR FILING:

UNDER CURRENT LAW

60 days

90 days

15 days
15 days

15 days
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UNDER HB 2606

90 days

90 days

90 days
90 days

90 days
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Session of 1998
HOUSE BILL No. 2606
By Special Committee on Judiciary

) 12-17

9 AN ACT enacting the Kansas statutory lien act; repealing K.S.A. 42-119,

10
11
12
13
14

47-836, 58-201, 58-202, 58-203, 58-204, 58-205, 58-206, 58-207, 58-
208, 58-209, 58-210, 58-211, 58-212, 58-213, 58-214, 58-215, 58-218,
58-219, 58-220, 58-221, 58-222, 58-223, 58-224, 58-225, 58-226, 84-
7-209, 84-7-210, 84-7-307 and 84-7-308.

Judicial Council comments to 1998 House Bill 2606
Kansas Statutory Lien Act

General comment: Like most states, Kansas has a bewildering
variety of statutory provisions governing the creation, perfection and
enforcement of what have become known as “mechanic’s liens” on personal
property. For ease of reference, the term mechanic’s lien will be used
throughout these comments although, in fact, the liens created involve a
number of potential claimants including liverymen, bailees, agistors,
veterinarians and others.

In general, the various liens created by the legislature grant to a
person furnishing parts or accessory equipment or providing care or labor
a lien on the personal property. That lien may be foreclosed in the state
courts to pay for the parts, equipment or labor. Currently, the lien
provisions are scattered throughout the Kansas Statutes. The lien provisions
provide a variety of deadlines, filing locations for perfection, and generally
make no provision for specific enforcement procedures. In many cases, the
lien may conflict with an existing security interest in the property.

Recently, Kansas has moved to computerize many of its court, UCC
and other records and offer direct access to those records to interested
parties. Proposed amendments to the official text of the Uniform
Commercial Code will attempt to reconcile conflicts between mechanic’s lien
claimants and secured creditors in the same personal property.

The purpose of the Kansas statutory lien act is to, without changing
present Kansas law on liens in any material way, establish uniform means of
creating, perfecting and enforcing mechanic’s liens. One of the problems
facing the drafters is that the term “lien” has been applied to many
transactions creating an interest in personal or real property. Not all of the
interests so created actually involve the furnishing of repairs or labor.
Although lawyers and nonlawyers alike refer to almost any interest in
property belonging to another as a “lien,” in many cases, the terminology is
a misnomer. For example, an agricultural input lien under K.S.A. 58-241 is
more akin to a security interest than a lien.

In effect, in all but the most trivial cases, a mechanic’s lien will be
perfected by a single lien statement form filed with the register of deeds
and/or the secretary of state where the lien statement will be indexed and
available for inspection. The act will also establish uniform time deadlines
for filing and commencement of an action to enforce the lien. While that
effort necessarily involves changes in filing procedure and deadlines, for the
most part, the act is not intended to change Kansas lien Iaw.

It should be noted that the act does not affect existing lien law
relating to real property.

2.-9-9%
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Be it enacted by the Legislature of the State of Kansas:

Section 1. Sections 1 through 18 and amendments thereto, shall be
known and may be cited as the Kansas statutory lien act. .

Sec. 2. (a) Except as otherwise provided in section 3 and amend-
ments thereto on excluded transactions, this act provides the sole means
for creating, perfecting and enforcing statutory liens arising under section
5 and amendments thereto on personal property, including leasehold in-

terests. This act applies to any transaction, regardless of its form, which

gives rise to a lien under section 5 and amendments thereto.

(b) This act is intended to replace all types of statutory liens referred
to in K.S.A. 84-9-310 and amendments thereto.

Sec. 3. (a) This act shall not apply to creation, perfection or en-
forcement of the following types of liens: (1) Any liens created by federal
statute;

(2) any lien created by state statute or attachment for the enforce-
ment of taxes owed by one or more owners of real or personal property
or special assessments for fees levied or charged by any governmental
entity or officer thereof which becomes liens or are collected as taxes;

(3) any lien under K.S.A. 7-108 and amendments thereto;

(4) any agricultural input liens created under K.S.A. 58-241 et seq.
and amendments thereto;

(5) any liens created by judicial attachment, levy or garnishment or
any judgment liens; -

(6) any security interest arising under article 9 of the uniform com-
mercial code, K.5.A. 84-9-101, et seq. and amendments thereto;

(7) any liens created and perfected under laws of another state on
property moved into the state of Kansas after the lien is perfected;

(8) any possessory lien of salvage vehicle dealer created under K.S.A.
8-1,136 and amendments thereto;

Section 2 is modeled on K.S.A. 84-9-102 which provides for creation
of security interests in personal property.

Section 3 is.modeled on K.S.A. 84-9-104 which excludes certain
transactions from the UCC. It specifically excludes from the provisions of the
act a number of specific transactions which might otherwise be construed to

create a lien on personal property.
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(9) any possessory lien for removal of abandoned vehicles created
under K.S.A. 8-1102 and amendments thereto;

(10) any lien for wrecker or towing service created under K,S.A. 8-
1103 and amendments thereto;

(11) any lien of lessor of safe deposit box created under K.S.A. 9-
1506 and amendments thereto;

(12) any grain storage lien related to grain storage created under
chapter 34 of the Kansas Statutes Annotated; or

(13) any lien of self-service storage operator created under K.S.A. 58-
816 et seq. and amendments thereto.

(b) Nothing in this act shall be construed to limit a court of this state’s
inherent power to impose as a remedy an equitable mortgage or construc-
tive or resulting trust on property subject to its jurisdiction after due
process. The provisions of this act shall not apply to creation, attachment,
priority or enforcement of such remedies.

Sec. 4. (a) The following definitions found in the uniform com-
mercial code shall apply to this act and the sections in which they appear,

including any amendments thereto are:

(1) “Agreement.” K.S.A. 84-1-201.
(2) “Buyerin ordinary course of business.” K.S.A. 84-1-201.
(3) “Creditor.” K.S.A. 84-1-201.
(4) “Good faith.” K.S.A. 84-1-201.
(5) “Notice.” K.S.A. 84-1-201.
(6) “Party.” K.S.A. 84-1-201.
(7) “Person.” K.S.A. 84-1-201.
(8) “Purchase.” K.S.A. 84-1-201.
(9) “Purchaser.” K.S.A. 84-1-201.
" (10) “Remedy.” K.S.A. 84-1-201.
(11) “Rights." K.S.A. 84-1-201.
(12) “Security interest.” K.S.A. 84-1-201.
(13) “Signed.” K.S.A. 84-1-201.
(14) “Value.” K.S.A. 84-1-201.
(15) “Warehouse receipt.” K.S.A. 84-1-201.
(16) “Written.” K.S.A. 84-1-201.
(17) “Certificate of deposit.” K.S.A. 84-3-104.
(18) “Accounts.” K.S.A. 84-9-106.
(19) “Attaches.” K.S.A. 84-9-203.
(20) “Collateral.” K.S.A. 84-9-105.
(21) “Consumer goods, except that consumer
goods shall not include any vehicle or motor
home or manufactured home.” K.S.A. 84-9-109.
(22) “Debtor.” K.S.A. 84-9-105.
(23) “Document.” K.S.A. 84-9-105.

Section 4 contains the definitions to be used in the act. For the most
part, they either incorporate by reference provisions of the Kansas UCC or
were created to specify the types of transactions covered by the act.
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(24) “Encumbrance.” K.S.A. 84-9-105.
(25) “Equipment.” K.S.A. 84-9-109.
(26) “Fixture.” . K.S.A. 84-9-313.
(27) “Fixture filing.” ' K.S.A. 84-9-313.
(28) “Farm products.” K.S.A. 84-9-109.
(29) “Goods.” K.S.A. 84-9-105.
(30) “Instrument.” K.S.A. 84-9-109.
(31) “Inventory.” K.S.A. 84-9-109.
(32) “Mortgage.” K.S.A. 84-9-105.
(33) “Purchase money security interest.” K.S.A. 84-9-107.
(34) “Secured party.” K.S.A. 84-9-105.
(

b) As used in this act, unless the context otherwise requires:
(1) “Custom farming” means any services or labor contracted for by the
owner or lessee of real estate or the agent of the owner or lessee, incident
to production of crops, including planting, harvesting or hauling of farm
products of all kinds on that real estate. Custom farming shall not include
the furnishing of agricultural inputs of any kind, including, but not limited
to, fuel, fertilizer, chemicals and medicines, seed or other supplies used
in the planting or production of crops or farm products. Custom farming
shall not include labor, services or materials provided or performed in
terracing, fencing, constructing buildings, storage facilities, fixtures or
other improvements, or any other work done to repair or improve the
real estate itself.

(2) “Harvesting” means all services, labor and materials furnished in
connection with the cutting, picking or gathering and transportation of
crops severed from the real estate on which they were grown. It does not
include any work or materials provided in connection with breeding, feed-
ing, finishing or transporting livestock.

(3) “Leasehold” does not include any oil and gas or other mineral or
mining leasehold.

(4) “Lien” means a charge on property created under this act to se-
cure payment of a debt or performance of an obligation.

(5) “Lien holder” means a person claiming a lien on personal prop-
erty under the provisions of this act. The assignee of a statutory lien is
also a lien holder.

(6) “Lien statement” means the written document necessary to per-
fect a nonpossessory statutory lien. Lien statement means the original
lien statement and any amendments thereto.

(7) “Possession” means physical control of personal property, other
than a leasehold interest. Where personal property is covered by a non-
negotiable instrument, the lien holder is deemed to have perfected its
lien by possession as of the time the lien holder serves written notice of
the claimed lien together with any required lien statement on the bailee.
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Where a third party, other than the owner/debtor or the lien holder is in
possession of personal property, other than a leasehold, the lien holder
may agree with the third party in writing that the third party has posses-
sion of the property subject to the lien as bailee for the lien holder.

(8) “Proceeds” means whatever is received upon the sale, exchange,
collection or other disposition of property subject to a statutory lien. In-
surance payable by reason of loss or damage to the collateral is proceeds,
except to the extent that it is payable to a person other than a party to
the transaction giving rise to the statutory lien. Money, checks, deposit
accounts and the like are cash proceeds. All other proceeds are noncash
proceeds.

(9) “Statutory lien” means a lien created by this act.

(10) “Vehicle” means any means of transportation of goods or persons
as defined under K.S.A. 8-126 and amendments thereto, and any vehicles
which move on stationary rails or tracks in interstate commerce.

(11) “Work” means any of the acts giving rise to a lien under section
5 and amendments thereto.

Sec. 5. (a) Any person who, at the request of, or with the consent
of the owner of personal property or the agent of the owner of such
property, shall perform labor, including custom farming and harvesting;
furnish accessions, material, equipment, parts, supplies, feed, including
pasturage, seed or veterinary services; or provide transportation, bail-
ment, warehousing or storage for or make improvements or repairs to
personal property shall:

(1) In the case of a leasehold, have a lien on the whole of such lease-
hold to secure the payment of the charges for such labor, equipment,
parts, supplies, feed, seed, services, transportation, bailment, warehous-
ing or storage; and

(2) in the case of all other personal property, have a lien on that
property to secure the payment of the charges for such labor, equipment,
parts, supplies, feed, seed, services, transportation, bailment, warehous-
ing or storage.

(b) Except as this act otherwise provides, a statutory lien continues
in property subject to the lien notwithstanding sale, exchange or other
disposition of such property unless the disposition was authorized by the
holder of the lien in writing, and also continues in an identifiable proceeds
including collections received by the debtor. The statutory lien in pro-
ceeds terminates 10 days after receipt of the proceeds by the debtor
unless the proceeds are identifiable cash proceeds.

Sec. 6. (a) The statutory lien created by this act shall attach to the
property on which the lien holder performed work or provided goods or
services at the time the work, goods or services are first performed or
provided. The lien for custom harvesting, farming, repairs to fixtures,

Section 5 contains the language creating the statutory lien. It
creates a single statutory lien on all types of personal property to provide for
payment of the charges incurred in performing labor, furnishing material,
or repairing the property subject to the lien. In general, the lien attaches to
the personal property itself, or to a leasehold (but not the underlying real
estate subject to the lease), and continues in proceeds if the property has been
sold before foreclosure or other enforcement of the lien is completed. The
section is modeled on the provisions of existing law and the UCC.

Section 6 provides for the attachment of the lien to the personal
property or its proceeds.
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equipment and accessions located on real property where the debtor is a
lessee shall not attach to the real property but only to the debtor’s interest
in the leasehold or the farm products produced on the leasehold.

(b) A statutory lien continues in identifiable proceeds of the property
subject to the lien as provided in subsection (b) of section 5 and amend-
ments thereto.

Sec. 7. (a) (1) Except as otherwise provided, any statutory lien cre-
ated under this act may be perfected by possession of personal property
or the filing of a lien statement, as provided in this section and section 8
and amendments thereto, in a form approved by the secretary of state.

(2) A person holding a statutory lien on personal property may perfect
the lien by retaining possession thereof. A statutory lien on consumer
goods having a fair market value of $1,000 or less at the time of the
attachment of the lien may only be perfected by possession.

(3) A person holding a statutory lien on personal property, other than
an interest in a leasehold or consumer goods having a fair market value
of $1,000 or less at the time of the attachment of the lien may continue
perfection of that lien by filing a lien statement, within the time pre-
scribed by section 8 and amendments thereto, as follows:

(A) If the personal property is a titled motor vehicle, a lien statement
shall be filed with the secretary of state in a form prescribed by the
secretary of state.

(B) If the personal property is consumer goods having a fair market
value of greater than $1,000 as of the date the lien attaches, the lien
statement shall be filed with the register of deeds in the county of the
owner’s residence if the debtor is a Kansas resident or in the county where
the property is located if the debtor is not a resident of Kansas. If the
lien holder is unable to determine where the owner is resident, the lien
statement shall be filed in the county where the property is located when
the lien attaches.

(C) If the personal property is farm products, other than growing or
harvested crops, the lien statement shall be filed with the register of deeds
in the county where the debtor is resident as of the date of attachment
and with the secretary of state. If the debtor is not a resident of Kansas,
the lien statement shall be filed with the register of deeds in the county
where the farm products are located as of the date of attachment of the
lien and with the secretary of state. If the lien holder is unable to deter-
mine where the owner is resident, the lien statement shall be filed with
the register of deeds in the county where the property is located when
the lien attaches and with the secretary of state.

(D) If the personal property is growing or harvested crops the lien
statement shall be filed with the register of deeds in the county where
the crops are located as of the date of attachment and with the secretary

Section 7 provides for perfection of the statutory lien. Perfection is
accomplished by possession of the subject property or by the filing of a lien
statement in a form approved by the secretary of state. Some existing lien
provisions provide for perfection by possession. The lien statement form
approved by the secretary of state is new but is intended to provide a uniform
means of giving notice of the existence of the lien if the personal property is
not in the lien holder’s possession. Section 7 is very generally modeled after
the UCC provisions on financing statements. K.S.A. 84-9-204. The various
filing requirements are intended to facilitate creation of a state wide data
base on statutory liens.

S b
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of state.

(E) If the property is an interest in a leasehold, the lien statement
shall be filed with the register of deeds in the county where the real estate
subject to the lease is located and with the secretary of state.

(F) In all other cases, the lien statement shall be filed with the sec-
retary of state.

(4) Perfection of a statutory lien in personal property by possession
continues in the property upon the filing of the lien statement.

(b) A person holding a statutory lien on fixtures shall file the lien
statement required by this act with the secretary of state and the register
of deeds in the county where the real property is located.

Sec. 8. (a) A lien holder claiming a lien on personal property shall
file a lien statement as provided in this act not later than 90 days after
the later of: (1) Delivery of possession of the property subject to the lien
to the debtor or some other person entitled to possession; or (2) the date
material, equipment or supplies were last furnished or work was last per-
formed.

(b) A lien holder claiming a lien on an interest in fixtures or a lease-
hold shall file a lien statement as provided in this act not later than 90
days after material was last furnished or labor last performed by the lien
claimant.

Sec. 9. (a) A lien statement shall conform substantially to a form pre-
scribed by the secretary of state and shall contain: (1) The names of the
debtor and the lien holder; (2) an address of the lien holder from which
information concerning the lien may be obtained; (3) a mailing address
of the debtor; (4) the debtor’s social security number (SSN) or federal
employer identification number (FEIN); (5) a statement of the date the
lien attached; (6) a statement describing the property subject to the lien;
(7) a reasonably itemized statement of the amount of the lien and the
work, storage and materials for which the lien is claimed; but if the
amount of the claim is evidenced by a written instrument, a copy thereof
may be attached to the claim in lieu of the itemized statement; (8) a legal
description of the real estate when the lien statement covers an interest
in a leasehold or fixtures; (9) the name of the record owner of the real
estate where the debtor is a lessee of the real estate; (10) a serial or vehicle
identification number for the vehicle subject to the lien when the lien
statement covers a titled vehicle, mobile or manufactured home, and shall
be signed by the lien holder under penalty of perjury pursuant to K.5.A.
53-601 and amendments thereto.

(b) For the purposes of this section: (1) A description of the location
of the property subject to the lien is not necessary except where a de-
scription of location is specifically required by this act.

(2) When the lien statement covers growing crops, the statement shall

Section 8 provides that lien statements must be filed within 90 days
after delivery of the personal property to the debtor or the date when
materials, equipment or supplies were last furnished or work last performed.
This is a change in the law. Current mechanic’s lien laws provide for several
deadlines ranging from 15 days to 90 days after work is performed or
material furnished.

Section 9 sets out the information which must be included in a lien
statement for filing. It is generally modeled after the financing statement
requirements of K.S.A. 84-9-402. In some cases, the information required is
more detailed than present law.
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contain a description of the real estate concerned. When the lien state-
ment covers a leasehold interest or fixtures, as defined in K.S.A. 84-9-
313 and amendments thereto, the statement shall contain a legal descrip-
tion of the real property concerned.

(c) The secretary of state shall prescribe a form substantially as fol-
lows to comply with subsections (a) and (b) of this section:
Name or debtor (or assignor)

Address
Social security number (SSN) ;or
Federal employer identification number (FEIN)
Name of lien holder (or assignee)

Address
1. This lien statement covers the following property:
(Describe)

[VIN ]
2. (If collateral is growing crops, describe real estate)

3. This lien statement covers fixtures, or a leasehold interest located on: (Legal description
of real estate)

4. (Name(s) of record owner(s))

5. Date of attachment of lien:
6. Amount of lien claimed: $. (Attached is a statement of the service,
repair, labor, storage or material charges)
Pursuant to K.S.A. 53-601 and amendments thereto, I declare under penalty of perjury
under the laws of the state of Kansas that the foregoing is true and correct and reflects work
performed, storage provided or material furnished and that the lien holder identified above
is entitled to a lien on the property described.
Signature of lien holder (or assignor)
Date
(d) A lien statement may be amended by filing a writing signed by
the lien holder or the lien holder’s assignee. An amendment does not
extend the period of effectiveness of a lien statement and does not relate
back to the date of the original lien statement. If any amendment adds
property subject to the lien, it is effective as to the added property only
from the filing date of the amendment.
(e) A lien statement sufficiently shows the name of the debtor if it
gives the individual, partnership or corporate name of the debtor as of

21
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the date of attachment, whether or not it adds other trade names or the
names of all partners. A filing listing only the trade names of the debtor
is insufficient as against third parties.

(f) A filed lien statement remains effective with respect to property
transferred by the debtor unless the lien holder consents to the transfer
in writing.

(g) A description of property subject to the lien is adequate if it rea-
sonably identifies the personal property subject to the lien. A legal de-
scription of real property is sufficient if it identifies the property or affords
the means of identification within the instrument itself or by specific
reference to other instruments recorded in the office of the register of
deeds where the lien statement is filed.

(h) A lien statement substantially complying with the requirements
of this section is effective even though it contains minor errors which are
not seriously misleading.

Sec. 10. (a) Presentation for filing of a lien statement and tender of
the filing fee to the filing officer constitutes filing under this act.

(b) Except as provided in subsection (d), a filed lien statement cov-
ering an interest in a leasehold or fixtures is effective for a period of one
year from the date of filing. If a promissory note has been attached to
the lien statement in lieu of an itemized statement, the lien statement
shall be effective for a period of one year from the maturity of the note.

(c) Except as provided in subsection (d), a filed lien statement cov-
ering an interest in personal property is effective for a period of 90 days
from the date of filing.

(d) The effectiveness of a filed lien statement lapses on the expiration
of the period specified in subsection (b) or (¢) unless the lien holder has
commenced an action to foreclose the lien prior to the lapse. If a statutory
lien perfected by filing exists at the time insolvency proceedings are com-
menced by or against the debtor, the lien remains perfected until ter-
mination of the insolvency proceedings and thereafter for a period of 60
days. Upon lapse the lien becomes unperfected, unless it is perfected
without filing. If the lien becomes unperfected upon lapse, it is deemed
to have been unperfected as against a person who became a purchaser
or lien creditor before lapse.

(e) Where a lien statement must be filed with both a register of deeds
and the secretary of state to perfect a lien under this act, if the filing with
the second office is accomplished within 20 days of the filing with the
first office to receive the lien statement, perfection relates back to the
date the first lien statement was received for filing. In all other cases,
perfection is effective from the date the lien statement is received by the
second office.

(f) The fee for filing and indexing and for stamping a copy furnished

Section 10 specifies the method of filing and the period of
effectiveness for a filed statement. The effective periods are changes from
present law: a personal property lien is effective only for 90 days from filing
where present law allows the lien to be enforced in some cases for up to a
year. A lien on a leasehold interest is effective for one year from filing, or for
one year from the maturity of any attached promissory note. The section is
generally modeled after the provisions of the UCC for filing and enforcing
financing statements.

Section 10 also copies the UCC provisions which require the filing
and indexing of the lien statements by the registers of deeds and the secretary
of state and set the fees to be charged. For the most part, existing lien laws
do not specify the indexing requirements.
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by the lien holder to show the date and place of filing for an original lien
statement, or for any amendments thereto shall be $6, plus $1 for each
additional page, or an amount fixed by rules and regulations adopted by
the secretary of state on or after the effective date of this act of nut to
exceed 810, plus $1 for each additional page.

(g)(1) A filing officer shall mark each lien statement with a file num-
ber and with the date and hour of filing and shall hold the statement or
a microfilm or other photographic copy thereof for public inspection.

(2) In addition the filing officer shall index all statements according
to the names of the debtors but shall not index the names of corporate
officers or signatures of the debtors, shall note in the index the file num-
ber, the address of the debtor given in the statement, the date of filing
and general description of the collateral and shall cause the index to be
accessible to the public.

(3) In addition the filing officer shall index all statements by legal
description where the lien statement contains a legal description and shall
note in the index the file number, the address of the debtor given in the
statement, the date of filing and the legal description of the collateral and
shall cause the index to be accessible to the public.

(4) When a lien statement covers goods which are or are to become
fixtures and contains the information required by K.S.A. 84-9-402 and
amendments thereto, the filing officer shall also index the statement ac-
cording to the name of the record owner of the real estate and shall cause
the index to be accessible to the public.

Sec. 11. (a) The holder of a statutory lien on personal property per-
fected by the filing of a lien statement shall serve a file stamped copy of
the lien statement on the debtor by first class mail, postage prepaid, by
mailing the file stamped copy to the individual debtor’s dwelling, resi-
dence or place where the debtor conducts a business or profession, or if
the debtor is an entity, to either the place where the debtor conducts its
business or profession or the debtor’s registered agent.

(b) The holder of a statutory lien on fixtures or a leasehold perfected
by filing a lien statement shall: (1) Cause a file stamped copy of the lien
statement to be served upon any one owner and any party obligated to
pay the lien by any of the methods provided by K.S.A. 60-303 and amend-
ments thereto, for the service of process within the state, or by K.S.A.
60-308 and amendments thereto, for service outside of the state; or (2)
if the address of any one owner or such party is unknown and cannot be
ascertained with reasonable diligence, post a copy of the lien statement
in a conspicuous place on the premises.

(c) The provisions of this section requiring that the claimant serve a
copy of the lien statement shall be deemed to have been complied with,
notwithstanding some irregularity or omission, if it is proven that the

Section 11 provides for the service of a file stamped copy of the lien
statement on the debtor.
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person to be served actually received a copy of the lien statement.

Sec. 12. (a) Within one month, or within 10 days following written
demand by the debtor, after satisfaction of the debt, the lien holder must
file with each filing officer with whom the lien statement was filed, a
termination statement identified by file number thereof to the effect that
the lien holder no longer claims a lien under the statement. A termination
statement signed by a person other than the lien holder of record must
be accompanied by a separate written statement of assignment signed by
the lien holder of record. If the lien holder fails to file such a termination
statement as required by this subsection within 10 days after proper de-
mand therefore the lien holder shall be liable to the debtor for $500, and
in addition for any loss caused to the debtor by such failure.

(b) On presentation of such a termination statement, the filing officer
must note it in the index. If the filing officer has received the termination
statement in duplicate, the filing officer shall return one copy of the ter-
mination statement to the lien holder stamped to show the time of receipt
thereof. If the filing officer has a microfilm or other photographic record
of the lien statement, and of any related amendment, statement of as-
signment and statement of release, the filing officer may remove the
originals from the files at any time after receipt of the termination state-
ment, or if the filing officer has no such record, the filing officer may
remove them from the files at any time after one year after receipt of the
termination statement.

(c) Termination statements may be destroyed after such statements
have been on file for five years.

Sec. 13. (a) Anassignment of a statutory lien shall contain the name
and address of the assignee, shall identify the file or other number of the
lien statement and shall contain the signature of the assignor. The assign-
ment shall be filed in all locations where the original lien statement was
filed. On presentation to the filing officer of an assignment, the filing
officer shall mark the same as provided in this act. The fee for filing,
indexing and furnishing filing data for a lien statement so indicating an
assignment shall be the amount fixed for filing original lien statements.

(b) After the filing of an assignment under this section, the assignee

" is the lien holder of record.

Sec. 14. (a) If the person filing any lien statement, termination state-
ment, statement of assignment or statement of release furnishes the filing
officer a copy thereof, the filing officer shall upon request note upon the
copy the file number and date and hour of the filing of the original and
deliver or send the copy to such person.

(b) Upon written or electronic request of any person and tender of
the proper fee, the filing officer shall inform the person, in writing or
electronically, of whether there is on file on the date and hour stated, any

Séction 12 requires the lien holder to release any filed lien upon
satisfaction of the debt which the lien secures. There is no similar provision
in many of the current lien statutes. The provision includes substantial
penalties for failure to release the lien.

Section 13 regulates any assignment of a statutory lien. Current law
does not contain similar provisions. The provision is modeled after the UCC
provisions.

Sections 14, 15 and 16 regulate the filing officer’s treatment of
certain requests for information including computer access. There are no
similar provisions in current law. One of the major purposes of adopting a
statutory lien act is to facilitate remote access to public records,
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presently effective lien statement naming a particular debtor and any
related statement and, if there is, the date and hour of filing of each such
statement and the names and addresses of each lien holder therein. The
fee for providing the information shall be $8 or an amount, not to exceed
$10, fixed by rules and regulations adopted by the secretary of state. Upon
request, the filing officer shall furnish a copy of any filed lien statement
or related statement after payment of a fee of $1 per page except that, if
the filing officer is the secretary of state, the fee shall be in an amount
fixed by the secretary of state and approved by the director of accounts
and reports under K.S.A. 45-219 and amendments thereto.

(c) Except with respect to willful misconduct, the state, counties and
filing officers, and their employees and agents, are immune from liability
for damages resulting from errors or omissions in information supplied
pursuant to this section.

Sec. 15. (a) The secretary of state shall provide information concern-
ing filings under the Kansas statutory lien act to persons with an interest
in the information that is related exclusively to the purposes of that act.

(b) The secretary of state or a register of deeds may adopt one or
more of the following methods of providing information concerning fil-
ings under the Kansas statutory lien act to persons with an interest in the
information that is related exclusively to the purposes of that act: (1)
Telecopier access by interested parties and offices of registers of deeds
to filings in the office of the secretary of state; (2) subscription periodic
written summaries; (3) copies of microfilm; (4) data storage material; (5)
access to data processing functions; or (6) any other appropriate method
of disseminating the information.

(c) The secretary of state or a register of deeds may charge a reason-
able fee for the information on file in that office provided pursuant to
this section. In establishing the fees, the secretary of state or register of
deeds may take into account the costs incurred in establishing and main-
taining the information system as well as other costs.

(d) If information regarding filings in the office of the secretary of
state is provided by a register of deeds pursuant to this section, the fee
to be collected from the customer shall be an amount fixed by rules and
regulations adopted by the secretary of state. The rules and regulations
adopted by the secretary of state shall specify the amount the register of
deeds shall remit to the county treasurer for deposit into the county gen-
eral fund. The register of deeds shall remit at least monthly the remainder
of all such fees collected to the state treasurer. The state treasurer shall
deposit the entire amount in the state treasury and shall credit 20% of
the amount to the state general fund and the remainder to the uniform
commercial code fee fund.

(e) Except with respect to willful misconduct, the state, counties and

See comment to Section 14.
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filing officers, and their employees and agents, are immune from liability
for damages resulting from errors or omissions in information supplied
pursuant to this section.

(f) Any fees in effect on the day preceding the effective date of this
act shall continue in effect until the secretary of state or the register of
deeds establishes different fees, as the case may be.

Sec. 16. (a) The secretary of state shall provide information con-
cerning filings under the Kansas statutory lien act upon request by tele-
phone to persons who have received prior approval of the secretary of
state.

(b) Information provided under this section shall not include the text
descriptive of the collateral.

(c) The secretary of state may charge a reasonable fee in addition to
the fee specified in section 14 and amendments thereto to the requesting
party for information provided pursuant to this section.

(d) Except with respect to willful misconduct, the state and its em-
ployees and agents are immune from liability for damages resulting from
errors or omissions in information supplied pursuant to this section.

Sec. 17. (a) A perfected statutory lien in personal property with a fair
market value of $1,000 or less has priority over a person who has or takes
a security interest in the property.

(b) (1) A perfected statutory lien in a leasehold interest is subordi-
nate to any assignment of the leasehold interest and any interest created
in a mortgage or deed of trust duly filed of record in the appropriate
county prior to attachment of the statutory lien.

(2) A perfected statutory lien in a leasehold interest, has priority over:
(A) Any interest created through attachment by judicial process after the
statutory lien attaches; and (B) any interest created by an assignment,
mortgage or deed of trust unrecorded as of the time of attachment of the
statutory lien.

(3) Conflicting perfected statutory liens in a leasehold interest have
equal priority.

(c) (1) A perfected statutory lien in other personal property has pri-
ority over: (A) Any perfected or unperfected security interest in the prop-
erty even where the lien holder had actual or constructive notice of the
security interest; and (B) any interest created through attachment by ju-
dicial process after the statutory lien attaches.

(2) Conflicting perfected statutory liens in other personal property
have equal priority.

(d) (1) A perfected statutory lien in fixtures is subordinate to any
assignment of the leasehold interest and any interest created in a mort-
gage or deed of trust duly filed of record in the appropriate county at the
time of the attachment of the statutory lien.

See comment to Section 14,

Section 17 sets out the priorities among competing statutory liens
and security interests. The provisions are not intended to change current law
which generally provides that a mechanic’s lien has priority over a perfected
security interest in the same collateral.
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(2) A perfected statutory lien in fixtures, has priority over: (A) Any
interest created through attachment by judicial process after the statutory
lien attaches; and (B) any interest created by a mortgage or deed of trust
unrecorded as of the time of the attachment of the statutory lien.

(3) Conflicting perfected statutory liens in fixtures have equal prior-

ity.
tySec. 18. Statutory liens shall be enforced as follows:
(a) (1) A perfected statutory lien in personal property with a fair mar-
ket value of $1,000 or less may be enforced by the lien holder in any
manner specified in K.5.A. 84-9-504 and amendments thereto and pro-
ceeds of any sale shall be applied first to satisfaction of the sale expenses
and thereafter to the statutory lien. Any surplus shall be applied to junior
liens and security interests in the order they are perfected.

(2) Goods which are subject to rapid deterioration may be sold with-
out advance notice to the owner if sold in a recognized public market for
goods of that type and proceeds of any sale shall be applied first to sat-
isfaction of the sale expenses and thereafter to the statutory lien. Any
surplus shall be applied to junior liens and security interests in the order
they are perfected.

(3) In all other instances, statutory liens in personal property shall be
foreclosed in the manner prescribed for judicial foreclosure under K.S.A.
60-1006 et seq. and amendments thereto.

(b) (1) In actions to foreclose statutory liens on leasehold interests
and fixtures, all persons whose liens are filed as provided in this act, and
other encumbrancers of record, shall be made parties, and issues shall be
made and trials had as in other cases. Where such an action is brought
by a subcontractor, or person other than the original contractor, such
original contractor shall be made a party defendant, and shall at the con-
tractor’s own expense defend against the claim of every subcontractor, or
other person claiming a lien under this act, and if the contractor fails to
make such defense the owner may make the same at the expense of such
contractor. Until all such claims, costs and expenses are finally adjudi-
cated, and defeated or satisfied, the owner shall be entitled to retain from
the contractor the amount thereof, and such costs and expenses as the
owner may be required to pay. If the sheriff of the county in which such
action is pending shall make return that the sheriff is unable to find such
original contractor, the court may proceed to adjudicate the liens upon
the land and render judgment to enforce the same with costs.

(2) In any action to foreclose a lien under this subsection if the build-
ing or other improvement is still in course of construction, the judge on
application of any party engaged in furnishing labor or materials for such
building or improvement, may stay the trial thereof for a reasonable time
to permit the filing of a lien statement by such party under the provisions

14

Section 18 provides for the enforcement of statutory liens. In
general, liens on personal property must be enforced in accordance with the
provisions of the UCC and an accounting made to the debtor and junior lien
holders.



o021 UL RO

EN8RREE

2606
HB 24

of this act.

(3) The lien statement may be amended by leave of the judge in
furtherance of justice, except to increase the amount claimed.

(4) If the proceeds of the sale be insufficient to pay all the claimants,
then the court shall order them to be paid in proportion to the amount
due each.

(5) After sale of property pursuant to foreclosure of a statutory lien
on a leasehold interest, there shall be no redemption and the sheriff shall
make a formal conveyance of all the property so sold to the purchaser, in
one leasehold assignment. '

(6) If any lien or liens are filed under the provisions of this act and
no action to foreclose any of such liens is commenced, the owner of the
land may file such owner’s petition in the district court of the county in
which such land is situated, making such lien claimants defendants
therein, and praying for an adjudication of such lien or liens so claimed.
If any such lien claimant shall fail to establish such claimant’s lien, the
court may tax against such claimant the whole or such portion of the costs
of such action as may be just. If no action to foreclose or adjudicate any
lien filed under the provisions of this act shall be instituted within the
time provided in section 10 and amendments thereto, the lien shall be
considered canceled by limitation of law.

Sec. 19. K.S.A. 42-119, 47-836, 58-201, 58-202, 58-203, 58-204, 58-
205, 58-206, 58-207, 58-208, 58-209, 58-210, 58-211, 58-212, 58-213, 58-
214, 58-215, 58-218, 58-219, 58-220, 58-221, 58-222, 58-223, 58-224, 58-
295 58-226, 84-7-209, 84-7-210, 84-7-307 and 84-7-308 are hereby
repealed.

Sec. 20. This act shall take effect and be in force from and after its
publication in the statute book.

liens.

Section 19 repeals the current statutory provisions for a variety of

S
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STATE OF KANSAS
TESTIMONY ON HB 2606
TO HOUSE JUDICIARY COMMITTEE
FEBRUARY 9, 1998
Mr. Chairman and Members of the Judiciary Committee:

I appreciate the opportunity to comment on HB 2606, the Kansas Statutory Lien Act. I do not appear as
a proponent or opponent to the bill, but only to offer information on how the bill will affect the Office of the
Secretary of State.

HB 2606 will impose new and additional tasks on the Secretary of State. Under current law, most
statutory liens are filed at the local level, either with the Register of Deeds or the County Clerk’s office. The
Kansas Statutory Lien Act adds the Secretary of State as a filing office for most of the statutory liens covered in
HB 2606 resulting in filings that have never before been filed with our office. Liens on motor vehicles, which
are perfected by notation on the vehicle’s certificate of title under current law, would also be filed with the
Secretary of State. With regard to statutory liens on farm products, growing or harvested crops, leaseholds, and
fixtures, the liens would be filed with both the Register of Deeds and the Secretary of State, which seems
duplicative. In contrast, security interests filed pursuant to the Uniform Commercial Code are filed in one
location, either centrally with the Secretary of State or locally with the Register of Deeds, but not with both.

HB 2606 outlines the indexing and filing requirements for the filing officers accepting lien filings. The
filing and indexing requirements are much more extensive than those for security interests that are filed with our

office pursuant to the Uniform Commercial Code. Our present computer program and filing system cannot

accommodate these additional filings and their indexing requirements. For example, Section 10 of the bill
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would require our filing clerks to index lien statements by legal description and the record owner of real estate
in certain instances. Our computer program does not have the space or the capability to record this information.
It appears that these indexing and filing requirements are modeled on the procedures and duties of local filing
officers, whose filing duties are very different from our office’s filing duties. Our office would be required to
buy a computer program or software comparable to those used by the Register of Deeds. Therefore,
considerable time and money would be needed to upgrade and modify our computer system in order to process
such filings.

Furthermore, the bill would increase the volume of filings our office receives. The duties of filing and
indexing the liens and additional data input required by this bill would create additional work for our filing
clerks. Our current staff is already pressed to capacity with the current volume of filings; therefore additional
filings requiring extensive indexing would be an incredible burden.

Aside from the bill’s impact on our office, I would also like to point out an observation about the bill,
relating to statutory liens on consumer goods. Under HB 2606, perfection of consumer goods valued at less
than $1,000 is achieved by possession. Any consumer goods valued above $1,000 must be perfected by filing a
statutory lien. This provision is similar to K.S.A. 84-9-304 of the Uniform Commercial Code, which--until
recently--required the filing of a financial statement on consumer goods with a purchase price over $1,000.
K.S.A. 84-9-304 was amended last year and the cap was raised to $3,000. The committee may wish to raise the
cap on consumer goods covered by HB 2606 to $3,000 to make the statutory lien provisions consistent with the
Uniform Commercial Code provisions.

I appreciate the opportunity to raise these issues with the committee.

Respectfully submitted,

Melissa A.\Wangemann, Legal Counsel
Deputy Assistant Secretary of State
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Crops

Farm Products

Fixtures

Inventory and Equipment
Leaseholds

Motor Vehicles
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COMPARISON CHART
UCC FILINGS AND STATUTORY LIEN FILINGS

UCC Security Interests

Register of Deeds
Secretary of State
Secretary of State
Register of Deeds
Secretary of State
(excluded from Article 9)
interest noted on title
Register of Deeds

Statutory Liens (HB 2606)

Register of Deeds
Secretary of State/Register of Deeds
Secretary of State/Register of Deeds
Secretary of State/Register of Deeds
Secretary of State
Secretary of State/Register of Deeds
Secretary of State
Secretary of State
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My name is Sara Ullmann. I am here representing the Kansas Register of Deeds
Association. We appreciate the opportunity to provide input concerning this bill. It is my
understanding that this bill’s purpose is to consolidate the statutes concerning liens against
personal property. Because of the length of the bill and the multiple statutes involved we
have not had the opportunity to give every aspect of the bill full consideration. It is our
belief that this bill requires more study.

I would like to state a few of the inconsistencies we noticed. In the area of personal
property, there has been and continues to be dialogue around the appropriate place for
filing. This bill does not clearly define where dual (state and local) filing is appropriate
and where single (state or local) filing in terms of the intent of the lien. The bill is
inconsistent in the length of time the lien is effective and the process for removing a lien
from the record. Language concerning the retention of the records does not include the
electronic transfer and storage of information.

In the area of fees, the bill provides that fees can be determined by the Secretary of State
and each register of deeds depending on the analysis of costs in each individual entity.
This would move away from the current thinking of uniformity of fees. The bill requires
the register of deeds office to collect revenue for the state, adding a whole new set of
accounting procedures. It does not address the issue of compensation concerning the
performance of those duties. '

The retention of the records does not adequately address the use of today’s technology.
The technology issue needs to address the retention, the retrieval and the recording of
liens. It should provide a firm foundation for the new technology that will be available and
at the same time bridge the gap between the old and the new technology.

As I stated earlier, it is our belief that the intent to collectively address personal property
liens is good. But, we also believe that this bill needs additional study. We would be
happy to provide our assistance in providing a more consistent bill, if the committee so
wishes.

Thank you again for the opportunity to be here. I am happy to stand for any questions.
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The Kansas Livestock Association (KLA), formed in 1894, is a trade association
representing over 7,300 members on legislative and regulatory issues. KLA
members are involved in all segments of the livestock industry, including cow-
calf, feedlot, seedstock, swine, dairy and sheep. In 1996 cash receipts from
agriculture products totaled over $7.5 billion, with sixty percent of that coming
from the sale of livestock. Cattle represent the largest share of cash receipts,
representing ninety percent of the livestock and poultry marketings.

"t&lrﬂ& e :-Ymcﬁ {'(, \ A j
2-9-99 -
AtHochmet §

6031 SW 37th Street  Topeka, KS 66614-5129  (785) 273-5115  Fax (785) 273-3399  E-mail: kla@kla.org



Chairperson Carmody and members of the House Judiciary Committee, thank you for the
opportunity to testify today. My name is LewJene Schneider. I am the Director of Research
and Legal Affairs for the Kansas Livestock Association.

KL A urges you vote against House Bill 2606. We are not convinced anything is broken, so
why fix it? Additionally, as an attorney I know the challenge in educating attorneys regarding
changes in the law. I believe educating the general public, who has been using and relying on
statutory liens for years, would be difficult at best. My concern is for those who are unaware
of the law’s change and are left with no remedy.

I might also share with the Committee that I know of no agricultural or livestock groups who
were asked to participate or work with the Kansas Judicial Council’s Civil Code Advisory
Committee proposing the legislation. I would ask they allow KLA to be part of any additional
meetings and recommendations.

The proposed legislation would change the filing of statutory or common-law liens that attach
to goods for services and materials provided by a person in the ordinary course of her business
that have priority over competing security interest (even prior perfected ones), K.S.A. 84-9-
310. This exception is justified because the lienholder’s services add to or maintain the
collateral’s value. A common example of such a statutory lien is the mechanic’s lien that arises
when a person repairs or improves equipment, vehicles, or other personal property.

Most of these liens take priority over even previously perfected security interests under the
U.C.C. Even though the priority would not change, I am concerned KLA members could lose
their priority due to the change in the law and filing procedure. It also appears to be
additionally burdensome and more costly. It is not clear where the lien will be filed. Currently,
many of our members file their own liens, without the assistance of legal counsel.

Many state legislatures created statutory liens to give special protection to individuals and
economic groups involved in the production or financing of agriculture products. Statutory
liens are not consensual and do not depend upon judicial action by the creditor. A lien can be
imposed unilaterally by the mechanic or artisan upon the furnishing of services or material at
the request or with the consent of the owner of the personal property. A security interest, on
the other hand, must be specifically created by the owner of the property to repay a present or
future debt.

While the distinction may seem minor, the imposition of a lien involves different formalities and
procedures than a security interest. The interaction with the U.C.C. is such that some of the
statutory liens take priority over a competing security interest in the same collateral while
others do not.

Kansas provides for a number of liens for agriculture--livery keepers, threshers, veterinarians,
and agisters who care for animals and harvest crops. Generally a lien perfected under the
various provisions of K.S.A. 58-201, et seq., permits a supplier of feed, labor, medicine or
pasture and a harvester of crops to unilaterally impose a lien on farm products to secure
payment for the services or feed provided.



K.S.A. 58-207 provides that those engaged in the feeding of livestock have a lien upon the
livestock for the feed and care provided. The lien is possessory only and there is no provision
for filing a lien statement. Perfection is possession. This bill would require filing of a form at
either the office of the register of deeds or secretary of state--or worse yet, both.

An agister’s lien is perfected by possession or by filing a lien statement. The lien statement
must be verified, but no specific form or contents are required by statute. By analogy to other
lien statements, an agister’s lien statement should set out: name of the owner of livestock; a
description of and the number of the livestock; a description of the location of the leased
pasture; the unpaid rent amount provided in the lease; the date(s) of the lease; and the name of
the claimant.

Credit plays a large role in agricultural operations. Credit is essential to America’s business
world and very important in agricultural operations, even non-real estate farm debt. If a debtor
fails to pay for goods purchased on credit, the unsecured creditor must file a lawsuit against
the debtor, obtain a civil judgment and collect the judgment by seizing and selling non-exempt
property This is a slow, expensive, and inefficient process. The secured creditor, however,
contracts for an interest in specific property of the debtor and can often obtain the collateral
without the expense of a lawsuit.

An interesting recent case, not from Kansas, involved a claim of a security interest in embryos
that were arguably subject to a prior security interest claimed by a bank. The court granted the
entity in possession of the embryos a common-law artisan’s lien that was superior to the bank’s
lien, even though it had earlier ruled that the bank had superior priority in order to allow the
farmer to get operational financing during the bankruptcy. The court’s rationale was that to
hold otherwise would be “fundamentally unfair.” Matter of Stookey Holsteins Inc., 112 Bankr.
942 (Bankr. N.D. Ind. 1990)

I understand the intent of the Council was to establish a uniform means of creating all liens, but
to whose advantage--urban attorneys? It also allows up to 90 days for filing. Time does not
appear to have been a problem, unless the cattle are in the meat by then.

I 'am concerned time will be a problem when a pen of cattle are sold out of a feed yard Friday
afternoon about 4:30 p.m., and must be delivered to the packing plant by Monday morning at 7
a.m. Pursuant to Federal Law, the packing plant must have payment to the customer by the
close of Tuesday, which is interpreted to mean 5 p.m. Just when will there be time to file the
correct form at the correct place, yet to be determined, to perfect the statutory lien?
Furthermore, if the customer receives the check by 5 p.m. on Tuesday, he could be on his way
to the Bahamas while the feed yard has a feed bill for many thousands of dollars and has 90
days to file.

KLA does not believe this legislation is in the best interest of its members. It appears
cumbersome and burdensome. Again, KLA would urge you to vote against House Bill 2606.
I will be happy to answer questions. Thank you for your time and consideration.
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February 9, 1998
TO: Members of the House Judiciary Committee

FROM: Trudy Aron, Executive Director

RE: Support for HB 2228

Good afternoon Mr. Chairman and members of the Committee. I am Trudy Aron,
executive director, of the American Institute of Architects in Kansas (AIA Kansas.)
Thank you for the opportunity to address your committee regarding our support
for lien rights for architects, engineers, landscape architects and land surveyors.

AJA Kansas is a state-wide association of architects and intern architects. The
majority of our 700 members work in over 100 private practice architectural firms
designing a variety of project types for both public and private clients including
justice, health, and recreational facilities, schools, industrial buildings, offices,
housing, and much more. The remainder of our members work in industry,
government and education where many manage the facilities of their employers.

Current law allows persons furnishing labor, equipment, material, or supplies used
or consumed for the improvement of real property, to place a lien upon that
property for the labor, equipment, material or supplies furnished for which the
owner has not paid. HB 2228 expands the current law to allow design
professionals to have the same rights.

The services provided by design professionals take place prior to construction. In
fact, their services provide the plans and specifications from which contractors
build a project and from which equipment, material and supplies are purchased.
HB 2228 would allow design professionals to file a lien on the property in the
event they are not compensated for the design work. The inclusion on lien rights
for design professionals would, especially, benefit the small design firm. Sixty per
cent of all architectural firms have fewer than five employees and thirty percent
have only one architect.

We believe that Kansas should join the list of 36 other states, including all
contiguous states, that allow architects, engineers, and other design professionals
to file preconstruction liens. We appreciate your time and thank you for allowing
us the opportunity to discuss our support of lien rights for design professionals. I’d
be happy to answer any questions the committee may have.

700 SW Jackson, Suite 209
Topeka, Kansas 66603-3757
Telephone: 913-357-5308
800-444-9853
913-357-6450
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February 9, 1998

To! Members of the House Judiciary Committee
From: Arthur G. Griffiths, L 8.

Re: Support for HB 2228

Mr, Chairman and members of the Committee, I am Arthur G. Griffiths a registered Land
Survevor in Kansas and former president of the Kansas Socicty of Land Surveyors.

HB 2228 would give the samc licn rights to professionals (architects, engineers, land
surveyors and landscape architects) that are now himited to persons furnishing labor,
equipment, material or supplies used or consumed for the improvement of real property.

The land survever's services are normally the first services required in any land development
project. Preliminary surveys for architectural or engineering designs, boundary surveys of the
project site, whether performed for another design professional or owner.  The scrviees of a
survcyor arc many times uséd as the final determination, on a project, as to the compliance
with architectural or engineering design specifications. Onec the sutveying services have been
rendercd, the original purpose has been fulfilled and cannot be recaptured. The performance
of professional services on ail projects related to rcal property are a benefit and improvement

to that propertv. Therefore, [ strongly urge you to support the passage of HB 2228 and bring
Kansas in line with ail of our neighboring states.

‘H:ouf;e. jwco {c,{c«{j
D-4-9%¥
MC)\ me,y\‘\" \O



FEB-18-58 B4:83 TEL: P:@l

FAX:

GeoTech, Inc.
1512 W. 6™ Avenue
Emporia, KS 66801

5 Voice: 316-342-7491

Fax: 316-342-6722 ..
geotech@cadvantage.com d

From: Steven S. Brosemer To: Helen Stephens
Date: February 9, 1998 Of:  KSLS Legislative Liaison
Pages: 1 FAX: 785-354-8758

RE: HB 2228

Message:
Dear Ms. Stephens,
A professional lien law would help protect private surveylng firms in instances where developmerit or a land
fransaction fails to finalize or “close.”

In most cases, the Site Survey is the first action physically taken prior to the development of a tract of land.
Land Surveyors need a convenient way to protect ourselves. House Bill 2228 would do that,

However, most fee collection problems for Land Surveyors arise out of the American Land Title Association
Surveys used by most lenders and title companies for commercial financing. | am asking that the bill be
amended to read as follows:

15 Ices, hereafter called a design professional, for the improvement, transfer or financing of real
16 property, under contract ... ... .

The inclusion of “transfer or financing” phrase would clarify ang pravent misinterpretation of the distinction
between surveying for consiruction and surveying for financing or transfer. '

Sincerely,
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Steven S. Brosemer, RLS
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KANSAS Affiliated with:

CONSULTING American Consulting Engineers Council
ENGINEERS Kansas Society of Professional Engineers
National Society of Professional Engineers
Professional Engineers in Private Practice

Statement to
House Judiciary Committee
on House Bill-2228
Monday, February 9, 1998

Mr. Chairman and members of the Committee. The Kansas Consulting
Engineers is an organization whose membership is comprised of design firms in
Kansas and metropolitan Kansas City. They offer engineering design for projects
such as roads, bridges, water works, sewage systems, buildings, etc. to public
and private sector clients.

Engineers also perform preconstruction design services such as the design of
roads, access entries, storm sewers, plat preparation, zoning information, and
utilities location in addition to the design of the structural, electrical, and
mechanical components of building design to prepare a site for future
improvement. Before the landowner can obtain project and/or construction
financing, it is necessary that the engineering work be performed. Too often the
project is abandoned because of problems with financing or the project is
determined to be economically unfeasible. In these cases, engineers and design
professionals may find that repeated efforts to be paid by the developer for
services rendered are unsuccessful.

To the surprise of design professionals, a lien can not be perfected for their
unpaid work because the work did not “furnish labor, equipment, materials or
supplies at the site of the property.” The amendments suggested by AlA Kansas
would extend the same rights to the design professional as now enjoyed by
contractors and subcontractors.

This amendment would add Kansas to a growing list of states, including
Missouri, that already have the right for design professionals to file a lien.

On behalf of the members of the Kansas Consulting Engineers, you are urged to
amend House Bill 2228 to include design professionals and act favorably on the
bill as amended.

House Jodicd ary
DA -8
George Barbee, Executive Director ]’Q’t‘hl(?-[‘l‘r\’\&‘fd— L
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% The KANSAS BANKERS ASSOCIATION
A Full Service Banking Association

February 9, 1998

To: House Committee on Judiciary

From: Kathy Taylor Olsen, Kansas Bankers Association
Re: HB 2228

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to appear today before the committee to discuss the provisions of
HB 2228, which would create a new, non-possessory statutory lien for architectural, professional
engineering, land surveying and landscape architectural services.

In reviewing the bill, as lenders to many property owners, the initial concern was to see that it did
not create a super-priority lien status for these new potential lien holders. It apparently does not
as it states such liens will only have priority over subsequently established liens or encumbrances.
It has always been our position that subsequent liens should not dilute the interest of the party
who takes the very first lien.

As the law stands now with regard to other non-possessory statutory liens such as materialman’s

liens, before a banker decides whether to make a loan on a piece of property, that banker must
check the records to see what other liens or encumbrances already exist. The banker then has a
choice of whether or not to extend credit on that piece of land.

However, the existence of yet another non-possessory statutory lien begs the question, “Where do
we draw the line?” How many more potential claims granted by state law will the banker have to
search for? With so many potential claims out there, will buyers of property and lenders alike
become disinterested in land transactions?

This appears to be the policy question that must be addressed by the Legislature, i.e., whether the
lien rights extended to a certain group of professionals can have an adverse impact on the
buyer(borrower)/lender relationship. HB 2228 raises this question.

Again, thank you for the opportunity to express our view of this important legislative matter.
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EARTLAND Matthew S. Goddard, Vice President
OMMUNITY

ANKERS 700 S. Kansas Ave., Suite 512

SSOCIATION Topeka, Kansas 66603

(913) 232-8215

To:  House Committee on Judiciary

From: Matthew Goddard .
Heartland Community Bankers Association

Date: February 9, 1998

Re: House Bill 2228

The Heartland Community Bankers Association appreciates the opportunity to appear before the
House Committee on Judiciary to express our opposition to House Bill 2228.

HCBA represents 18 Kansas-based savings institutions. Through the first three quarters of 1997, our
members made over 11,000 residential mortgage loans in an amount in excess of $1 billion. Those
numbers would drop if HB 2228 were enacted. The group most impacted by the bill, however,
would be home buyers, not financial institutions.

Financial institutions take liens very seriously. An institution is not about to loan someone $90,000
unless they have significant guarantees that the loan will be paid back. It is for this reason that a
lender insists on the priority lien for a real estate mortgage. To ensure its lien will be preferred, for
example, a thrift will send an employee to take a photograph of a lot before construction begins. This
is to provide evidence that no work that could result in a lien has been performed prior to filing the
mortgage lien. It is not uncommon for a mortgage application to be denied because work has already
been done that would deny the lender the priority lien.

House Bill 2228 would give design professionals, as defined in the bill, the ability to file liens that
have priority over all other liens which are subsequent to their work on the property. The result is
that if a consumer goes to an architect about building a home and then goes to a lender, with passage
of HB 2228, the lender is much more likely to deny the loan than under current law.

Another complication arising from HB 2228 is diminished business in the secondary market. Many
residential real estate mortgages are currently sold by mortgage lenders to the secondary market.
This generates funds which are utilized for additional mortgage lending. The secondary market
requires that the loans it buys are first lien, priority mortgages. Without priority liens, business
between Kansas lenders and the secondary market could see a significant decline.

While other states allow design professionals to file liens, we are unaware of any that allow them
priority liens over the mortgage lender. Kansas should not become the first. Wouse g 71 udie :oxﬂ
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We respectfully request that the House Committee on Judiciary recommend HB 2228 unfavorable
for passage.

Thank you.



