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MINUTES OF THE SENATE COMMITTEE ON COMMERCE.

The meeting was called to order by Chairperson Alicia Salisbury at 8:00 a.m. on February 17, 1998 in Room
123-S of the Caﬁitol.

Members present: Senators Salisbury, Barone, Brownlee, Donovan, Feleciano, Gooch, Jordan, Ranson,
Steffes, Steineger and Umbarger.

Committee staff present: Lynne Holt, Legislative Research Department
Jerry Donaldson, Legislative Research Department
Bob Nugent, Revisor of Statutes
Betty Bomar, Committee Secretary

Conferees appearing before the committee:
Kathleen Sebelius, Commissioner of Insurance
Julie Bachman, KOCH Industries, Inc.
Terry J. Torline, Martin, Pringle, Oliver, Wallace & Swartz, Attorneys, Wichita
Terry Leatherman, Kansas Chamber of Commerce and Industry
Jim Martin, Chairman, KTLA Workers Compensation Committee
Bill H. Raymond, Shultz & Lonker & Raymond, Chartered, Wichita

Others attending: See attached list

Kathleen Sebelius, Insurance Commissioner, reported to the Committee on the Workers Compensation
Fund. Ms. Sebelius stated three years ago when her tenure as Insurance Commissioner commenced she
found it necessary to determine the status of cases, audit them and match them up with the proper attorney.
An audit was done by Stuart, Maue, Mitchell & James to look at administrative procedures, how funds were
handled compared with other states, and to make recommendations. A number of the recommendations were
immediately enacted including computerization, stringent billing guidelines for attorneys and a realignment of

recordkeeping. (Attachment 1)

Ms. Sebelius stated three years ago there was an open case load of 9,000, which has been reduced to
6,800; the billing is current and attorney fees are down 40%. The new liability clause that the Second Injury
fund terminate as of July 1994, enacted in the 1993 Workers Compensation legislation, has been challenged to
the Kansas Supreme Court, asserting the legislature had not correctly written that provision. The
Commissioner’s office took the position that it was properly written and that the fund liability did cease, a
position upheld by the Court. Liability has ceased as of July 1994. The funds liability is $289,899,000, the
payoff liability of the existing 6,800 cases. This is only for the Second Injury claims. The Fund will have
new cases in terms of both reimbursement and when an employer is insolvent. The Fund will continue to pay
in those cases where an employer either does not have insurance or is insolvent.

Ms. Sebelius briefed the Committee on the status of workers compensation in the state, stating there
are 294 insurers that are approved to write business in the state, and 18 active group-funded workers
compensation pools in the state, who have generated approximately $350 million in annual premiums. The
bill enacted in 1993 has had a dramatic effect on the market place. Since 1995, workers compensation costs
have dropped a total of $104 million. The final constitutional challenge to the law was overturned in July of
1997, so there is no longer any court challenge to the workers compensation law. The rating of companies as
of July 1, 1997, is on a “file and use” basis rather than a “prior approval” basis, providing greater flexibility
and increasing competition in the workers compensation market. (Attachment 2)

SB 522 - Determining functional disability for repetitive motion_injuries

Julie Bachman, Claims Section, KOCH Industries, Inc., testified in support of SB 522, stating that
as a result of the 1993 changes to the workers compensation act, employers lost the Second Injury Fund but
gained the preexisting impairment credit in 44-501(c). Inconsistency has occurred as a result of this section
because court decisions have found that dates of accidents in cumulative trauma injuries occurs on the last day
worked and not at the onset of symptoms or at the initial medical treatment. “Last day worked” dates of

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported herein have not been submitted to the individuals l
appearing before the committee for editing or corrections.
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accident rather than “date of onset” dates of accident enhance benefit levels for the injured employee. Passage
of SB 522, will allow employees who promptly report cumulative trauma injuries will receive all benefits to
which they are entitled with no offset for preexisting impairment. Employees who delay reporting their
injuries and do not allow intervention may receive a reduction in their final impairment award. (Attachment 3)

Terry J. Torline, a Wichita attorney, testified in support of SB 522, stating the clarifying language in
SB 522, found on Page 1, line 36, is necessary in establishing the date of an accident. Because current
language is not specific, courts are holding that the date of accident is not necessarily the date to be used when
attempting to determine what impairment of function is pre-existing. Current law allows workers who begin
developing repetitive trauma conditions to delay reporting their problems to their employer until their condition
has progressed to the point that they require surgery and disabling work restrictions. Employers are denied
the opportunity to intervene early on in the disease process to impose restrictions or provide accommodated
work to prevent the condition from becoming disabling. (Attachment 4)

According to Mr. Torline, passage of SB 522 will reduce workers compensation costs by
encouraging early reporting of repetitive trauma injuries. If a worker delays in reporting until the condition
has become disabling, he or she will still be entitled to medical benefits and temporary total disability benefits.
The worker’s permanent partial disability benefits will be reduced by the amount of the functional impairment
that existed prior to the date of accident.

Terry Leatherman, Kansas Chamber of Commerce and Industry, testified in support of SB 522,
stating SB 522 clarifies the legislative action of 1993 which establishes a preexisting condition exclusion in
the workers compensation law. The question of when do you begin to offset for preexisting conditions has
been raised in the courts and its ruling appears to be opposite of legislative intent. (Attachment 5)

James E. Martin, Chairman, KTLA Workers Compensation Committee, testified in opposition to SB
522. Mr. Martin stated SB 522 will have an enormous and adverse impact on workers as it will effectively
deny repetitive overuse claims on behalf of injured workers. SB 522 appears to attempt to “fix” a specific
date when an injury occurs, even when the injury is known to have occurred over a period of time. Repetitive
use injuries develop over time and it is neither an easy nor a routine matter to fix the date of accident in such
cases. These gradual types of injuries do not have a situation where one day the worker is fine and the next
day the worker is disabled. The court determined these types of injuries are the result of a series of mini-
traumas occurring each and every day worked, so there is no preexisting impairment upon which liability of
the fund can be based. (Attachment 6)

Bill H. Raymond, Shultz, Lonker & Raymond, Chartered, testified in opposition to SB 522. Mr.
Raymond stated he represented Mike Dumbauld in Dumbauld v Beech Aircraft Corporation, and Kansas
Workers Compensation Fund. Mr. Raymond stated the definition of preexisting condition in repetitive use
injury is a well settled area of law and does not require legislative attention. The passage of SB 522 would
have a great impact on Kansas case law. SB 522 limits the compensation workers could receive. Current
law requires employers to compensate injured workers for the amount of impairment or aggravation that is
work related and provides that any award of compensation be reduced by the amount of functional impairment
determined to be preexisting. (Attachment 7)

The meeting was adjourned at 9:05 a.m.

The next meeting is scheduled for February 18, 1998.
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I The Third Year

Kathleen G. Sebelius, the 23rd Insurance Commissioner of Kansas, took office January 9,
1995. 1In her role as the Administrator of the Kansas Workers’ Compensation Fund, the
Commissioner inherited a bureaucracy that had seen little change since it was transferred to the
Department of Insurance in the 1970s. The Kansas Workers’ Compensation Fund, which
administered approximately $28.5 million in 1997, had a working staff of one attorney, one half-
time attorney, one paralegal, one secretary, two half-time secretaries, three accountants, and two
half-time law clerks.

In January 1995, at the time of transfer, the Fund was up to six months behind in
payments to claimants and respondents. Much of this was caused by the lack of available
personnel during the prior administration. The Fund attorney assigned to oversee the everyday
activities of the Fund was on leave without pay from mid-September through mid-November,
1994, prior to her resignation in December 1994. Both the paralegal and the secretary terminated
their positions in January, further adding to the difficult transition.

Immediately upon taking office, the Commissioner implemented several stop-gap
measures. Brian Moline, the new General Counsel, took on the responsibility of oversight of the
Fund while interviewing attorneys and handling his other numerous duties. Two temporary
accountants were hired to catch up ;Sn the six month backlog of payments due claimants and
respondents. The Fund was brought current on payments in April of 1995. Payments have
remained current to the point of paying Claimants within two weeks of receiving proper
documentation and Respondents within thirty days. This payment schedule is a significant

improvement over past practices.
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Brian Moline, General Counsel, also requested status reports on all open cases, and asked
the approximately 100 Fund attorneys to verify our computer records on cases assigned to them.
The review of all open files (approximately 9,300) continued until December of 1995. The
information was updated in the master computer files and a current status was obtained on each
file. Changes were made in over ten percent of the files. This file review continues internally on
a daily basis. Each attorney is also required to submit a detailed report at least once a year on all
active cases. Copies of these reports are included as exhibit 3. These steps allow the
Commissioner to carry out her strong commitment of maintaining a database that reflects the true
nature of the Fund’s files. In addition, a computer rewrite of the Fund’s working system on 1.the
AS400 has been completed. The rewrite allows the Fund to access valuable information not
previously available. It includes the total amount of money paid to a certain Respondent, such as
Boeing or Frito Lay, the total amount paid to a certain medical provider and a break down of
payments made to—a; Clajmaht. The goal is to treat the Fund as a business and function more in
the manner of an insurance carrier in processing these claims.

An audit of the Fund’s internal procedures was conducted by Stuart, Maue, Mitchell and
James pursuant to an RFP in June 1996. At that time, the firm found approximately seven
dcﬁczencms in t_he gencral workmg of the Fund,. These mcluded,, (1) woefully mad.equaj:e

o worhng and record mamtenance space (2) lmacceptably small smff, wl:uch is reqmmd to process
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resources, (4) limited access to various databasu, (5) inadequate “ports”
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time employees to conduct required fund functlons The Comm1351oner lmmedxaxely set about



addressing all of the concerns. Computers and printers were ordered for the employees and were
in place in 1996. Access to the databases and STARS was given to each Fund employee. The
space, staff, and wide dispersal concerns would be dependent upon the legislature allocating
additional resources. The audit was extremely favorable to the Commissioner’s handling of the
Fund. In fact, the auditor in his conclusion stated,

While the methods used do not meet insurance industry standards and certainly,

did not allow the department to exercise the desirable © ‘control” over existing

cases, such direct management control was impossible and improbable under the

conditions facing these employees. In conclusion then, “Well done!” to all those

involved in ensuring that the fund “worked”.
A copy of the Stuart Maue Mitchell and James Executive Report is included as exhibit 1.
Another complete audit of all of the Fund attorneys fees was conducted and individual internal
audits continue at the rate of at least two a month. Because there was only a two and a half page
general guideline in place in the prior administration, new and stricter billing guidelines
(approximately 64 pages) were placed in effect in September 1996. There have been two

substantive, detailed and restrictive guideline changes since the Commissioner took office.

Il General Information

A. Nature & Purpose
The purpose of thc Workers Compensahon Fund is to encourage the employment of

persons handicapped as a result of speclﬁc lmpamnents by rehevmg employers, wholly or
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B. Coverage
There are three basic areas of coverage for employers and employees under the

Kansas Workers’ Compensation Fund. The first is second injury coverage, the second is

insolvent/uninsured employers, and the third is reimbursement to employers on an

overpayment of benefits.

8 Second Injury
In order for an employer to be relieved of liability by the Kansas Workers’

Compensation Fund, either in whole or in part, the employer must establish that it
hired or retained a handicapped employee after acquiring knowledge of the
preexisting handicap or that the employee intentionally misrepresented the
existence of the handicap.

Handicap is broadly construed by the statutes and case law. Second injury

cases are broken down into “but for” and contribution cases.

a) “But For” Cases
K.S.A. 44-567(a)(1) provides:

Whenever a handicapped employee is injured or is disabled or dies
as a result of an injury which occurs prior to July 1, 1994, and the
administrative law judge awards compensation therefor and finds
the injury, disability or the death resulting therefrom probably or
most likely would not have occurred but for the preexisting
physical or mental impairment of the handicapped employee, all
compensation and benefits payable because of the injury, disability
or death shall be paid from the workers compensation fund; and

Assuming the employer has the requisite knowledge of the
cmployee s handlcap, recovery from the workers compensauon fund is

. 100% pursuant to thxs secuon. ThJS test is whether the mjury or resultmg_
d1sab1hty, not the accldcnt, probably or most llkely would not have §

occurred “but for" the preemstmg unpalrmcnt. Barke v. Archer Daniels

" Midland Co., 223 Kan. 313, 573 P.2d 1025 1978). Medical evidence is

not required to establish a “but for” case aga.mst the fund.



b) Contribution Cases
K.S.A. 44-567(a)(2) provides:

subject to the other provisions of the workers compensation act,
whenever a handicapped employee is injured or is disabled or dies
as a result of an injury and the administrative law judge finds the
injury probably or most likely would have been sustained or
suffered without regard to the employee’s preexisting physical or
mental impairment but the resulting disability or death was
contributed to by the preexisting impairment, the administrative
law judge shall determine in a manner which is equitable and
reasonable the amount of disability and proportion of the cost of
award which is attributable to the employee’s preexisting physical
or mental impairment, and the amount so found shall be paid from
the workers compensation fund.

If the handicapped employee’s impairment contributes causally to the
injury or disability, the Workers’ Compensation Fund may be liable for a portion
of the compensation and benefits awarded to the claimant. The apportionment of
the award is based on the amount of disability attributable solely to the second
injury and the extent that the preexisting impairment contributed to the second
injury.

2. Insolvent/Uninsured Employers
K.S.A. 44-532a states:

(@) If an employer has no insurance to secure the payment of
compensation as provided in subsection (b)(1) of K.S.A. 44-532
and amendments thereto, and such employer is financially unable
to pay compensation to an injured worker as required by the
workmen’s compensation act, or such employer cannot be located
and required to pay such compensation, the injured worker may
apply to the director for an award of the compensation benefits
including medical compensation, to which such injured worker is
entitled, to be paid from the workers’ compensation fund. If the
director is satisfied as to the existence of the conditions prescribed
by this section, the director may make an award, or modify an
c:dsﬁngaward,andpmcﬁbeﬁlepaymentstobemade from the
workers’® compensation fund as provided in K.S.A. 44-569 and
amendments thereto. The award shall be certified to the
commissioner of insurance, and upon receipt thereof, the



commissioner of insurance shall cause payments to be made to the
employee in accordance therewith.

The Workers’ Compensation Fund may be required to pay benefits to
injured workers where the employer has no insurance and is financially unable to
pay compensation to the injured worker or in situations where the employer
cannot be located to pay such compensation. The Fund currently has
approximately 449 open insolvent employer cases. There have been 544 cases in

this area since 1990.

3. Reimbursement
Reimbursement pursuant to K.S.A. 44-556(d), K.S.A. 44-534a(b), and

K.S.A. 44-569(c) all encompass paying a respondent for money expended during
a workers’ compensation case that should not have been paid for a variety of
reasons.

These amounts are certified to the Director of Workers’ Compensation and
then paid by the Fund with no litigation or involvement by the Workers’

Compensation Fund before being ordered to pay.

C. Future Liability
" Pursuant to legislation enacted July 1, 1993, the Kansas Workers’ Compensation Fund

has no liability for any dates of accident after July 1, 1994, in the second injury category of
coverage, but this area is cﬁrrenﬂy under litigation. In October of 1996, the Fund received a

favorable decision on this issue from the Kansas Court of Appeals. Shain v. Boeing, 22 Kan.

~ App. 2d 913 (1996), held that the Fund has no liability for claims arising after July 1, 1994.
Please refer to page ten under Legislative Issues, Post-July 1, 1994 cases. The Fund remains

liable for unmsmed/insolvent employers and rcimbu.rsemenf cases. Please rgfer to page five. -

. Financlal

A. Financial Overview . _ . N
The Workers’ Compensation Fund was created and exists pursuant to K.S.A. 44-566a and

receives its funding from essentially two sources: (1) assessments against insurance carriers and



self-insurers, K.S.A. 44-566a(b); and (2) payments by employers where an employee is killed in
an otherwise compensable accident, but in which there are no eligible dependents, K.S.A. 44-570

(non-dependent death).
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FY1997 FY1997
Assessment Receipts $26,640,951.56 Administrative Costs .89%
Gen. Fund Entitlement 0.00 Compensation Costs 62.28%
Non-Dependent Death Receipts $154,000.00 Vocational Rehabilitation .80%
Misc. Reimbursements —$200,045.43 Medical Costs 28.02%
TOTAL RECEIPTS $29,994,996.99 Other Operating Expenses  1.62%
Previous Year Carryover $26,980,038.72 Attorney Fee Expenses 6.39%
Canceled Checks _ 224.121.52 100%
TOTAL FUNDS AVAILABLE  $54,199,187.23 Outside Counsel $1,825,810.17
FY1996 FY1996
Assessment Receipts $33,010,078.80 Administrative Costs 88%
Gen. Fund Entitlement 0.00 Compensation Costs 64.20%
Non-Dependent Death Receipts $203,500.00 Vocational Rehabilitation 90%
Misc. Reimbursements $170,378.94 Medical Costs 24.96%
TOTAL RECEIPTS $33,383,957.74 Other Operating Expenses  1.00%
Previous Year Carryover $31,469,560.82 Attorney Fee Expenses 8.06%
Canceled Checks —246,193.51 —100%
TOTAL FUNDS AVAILABLE  $65,099,712.27 Qutside Counsel  $3,053,561.45
FY1995 FY1995
Assessment Receipts $42,352,785.43 Administrative Costs 9.62%
Gen. Fund Entitlement 0.00 Compensation Costs 62.93%
Non-Dependent Death Receipts 0.00 Vocational Rehabilitation  1.12%
Misc. Reimbursements __ 154,600,63 Medical Costs 25.79%
TOTAL RECEIPTS $42,507,386.06 Other Operating Expenses __0.54%
Previous Year Carryover 37,515,761.63 100.00%
Canceled Checks —193,152.69
TOTAL FUNDS AVAILABLE  $80,216,300.38 Outside Counsel $4,241,869.88
FY1994 FY1994 s
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Non-Dependent Death Receipts
Misc. Reimbursements
TOTAL RECEIPTS

Previous Year Carryover
Canceled Checks

TOTAL FUNDS AVAILABLE

FY1992

Assessment Receipts

Gen. Fund Entitlement
Non-Dependent Death Receipts
Misc. Reimbursements

TOTAL RECEIPTS

Previous. Year Carryover
Canceled Checks

TOTAL FUNDS AVAILABLE

FY1991

Assessment Receipts

Gen. Fund Entitlement
Non-Dependent Death Receipts
Misc. Reimbursements

TOTAL RECEIPTS

Previous Year Carryover
Canceled Checks

TOTAL FUNDS AVAILABLE

FY1990

Assessment Receipts

Gen. Fund Entitlement
Non-Dependent Death Receipts
Misc. Reimbursements

TOTAL RECEIPTS

Previous Year Carryover
Canceled Checks

TOTAL FUNDS AVAILABLE

;. Included in Administrative Costs are attorneys fees, deposition costs, court costs,
investigation fees, medical reports funeral costs and Insurance Department admm:stmnve costs,

mcludmg salanes

64,750.00
—139,33449
$48,191,484.84

1,587,744.72
— 4254131
$49,821,770.87

$35,961,471.11
0.00

166,500.00
—162,906.20
$36,290,877.31
14,390.64

—20.392.62
$36,325,660.57

$17,030,545.83
3,930,000.00
129,500.00
—944904]
$21,184,536.24
3,758,996.78
22.563.44
$24,966,096.46

$17,137,820.37
4,000,000.00
55,500.00
— 17776644
$21,371,086.81
3,767,063.29
— 248556
$25,140,635.66
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Vocational Rehabilitation
Medical Costs 21.62%
Other Operating Expenses  0.76%
Refunds 0.00%
100.00%
Outside Counsel $3,837,959.67
FY1992
Administrative Costs 10.96%
Compensation Costs 68.36%
Medical Costs 19.98%
Other Operating Expenses  0.70%
Refunds 0.00%
100.00%
Qutside Counsel $3,579,980.88
FY1991
Administrative Costs 11.45%
Compensation Costs 69.49%
Medical Costs 18.10%
Other Operating Expenses  0.96%
Refunds 0.00%
100.00%
Qutside Counsel $2,645,923.33
FY1990
Administrative Costs 12.15%
Compensation Costs 66.93%
Medical Costs 19.91%
Other Operating Expenses  0.97%
Refunds —0.04%
100.00%
Outside Counsel $2,402,730.45

ﬁecause of the ‘nature of workers’ oomp%‘hsauon casw it is lmpossil'if;":: EA
CORETHIEIL fommmzmgz@m

the specxﬁc dollar amount of ta11 hablhty For lmgated cases that have left future _medlcal open,




insolvent/uninsured employers remains active even after July 1, 1994. The reimbursement
statutes also remain in effect.

An estimate of the payout per year produced by Casualty Actuaries is included as
exhibit 4.

B. Actuarial Report of 6/30/94
Commissioner Ron Todd requested that Casualty Actuaries, Inc., complete an estimate of

the Kansas Workers’ Compensation Fund unfunded liability. The report was received in
December of 1994.

The president of the actuarial company summarized the findings of the report in a May
18, 1995 letter which is attached as exhibit 1. His findings were that over the remaining life of
the Fund, the best estimate of liability was:

1. Impled Claims $174,808,000
2. Offset for Date Purge 50,787,000
3. Potential Claims 64,304,000
Total Unpaid Liability $289,899,000

This figure is a “best estimate” and is on the low end of a medium liability range from
$264,842,000 to $313,258,000. Our liability for this upcoming year will be over $40 million.
Anticipated payout would be through the year 2014.

There were two problems with the information provided by the Insurance Department
which was used by Casualty Actuaries, Inc., to come to these conclusions. The first was that
there were several purges of the computer information on Workers’ Compensation without a hard
copy being kept anywhere. This made it impossible to determine what the liability had been
during those years, thus creating a gap in the information used to determine future liability. The
second problem was that the company was provided incorrect information from the Insurance
Department’s database when the computer started adding columns instead of printing separately.
This was discovered and was compensated for early in the process. A copy of the summary is
included as exhibit 2. |
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V. Legislative Issues

A. Status of Post-July 1, 1994 Cases
As of 1/15/98, the Kansas Workers” Compensation Fund has virtually eliminated all July

1, 1994 cases that had been previously open. This is based on the impleadings which have
included a date of accident.
The Workers’ Compensation Fund’s position has always been that the clear intent of the

legislature was to limit Fund liability to accidents occurring prior to July 1, 1994.

' B. Fund Dismissal
There are four recognized ways to settle Fund liability in a case. The first is an award

pursuant to K.S.A. 44-569. Second is a joint petition and stipulation pursuant to K.A.R. 51-3-16.
Third is a settlement hearing. Finally is a blanket dismissal by the parties. In addition to these,
last year, former Senator Mike Harris sponsored a time limit for prosecuting a case against the
Fund. If no action has been taken against the Fund by the other parties within a given time
period, the Administrative Law Judge has the authority to dismiss the Fund with prejudice upon

motion by the Fund. This was placed into effect last year.

VL. Conclusion

The Commissioner of Ir}surance has been and will continue to be committed to improving

the administration of the Kansas Workers’ Compensation Fund in all areas of concern.

10

_| A



] ;-.:“ ) ” .
i | }. Casualty Actuaries, Inc. ~

1, 57

N

May 18, 1995

Honorable Kathleen Sepelius
Commissioner of Insurance
420 SW Oth Street

Topeka, KS 66612-1678

Re: Workers Compensation Fund Actuarial Report - Summary
Dear Commissioner,

Paula Greathouse requested that I prepare and send to you a summary of the major points
covered in the Casualty Actuaries, Inc. report of the unpaid liabilities of the Kansas Worker
Compensation Fund, herein referred to as “the Fund.”

For actuarial analysis purposes, it is convenient to consider the liabilities of the Fund in three
segments, defined by the data available from state files. Together the thres segments cover all
of the Fund liabilities. The analysis indicates the following unpaid amounts:

Indicated Fund Unpaid Liability (in thousands of dollars)
) as of June 30, 1994

Implead claims : § 174,808
‘Offset of data purges 50,787
Accidents for which the Fund has not yet been implead 64,304

Total Fund unpaid liability $ 289,899

CAI also recommends that: - }
* a) the Fund improve upon the data captured on computer files so that date of accident is
added, in addition to implead date and dates of transactions, and

b) the Fund establish procedures sq that data purges do not lose valuable historical data.

_The procedures should specify that purges take place only on the Fund's fiscal
anniversary, and that archive copies of the file be made both before and after the purge,
and that no other transactions take place between the before and after archive copies are
made. ' :

Reserves are intended to cover the cost of future payments for claims that have already

“occurred, whether the Fund has yet been implead or not. As in all predictions of the future,”
the estimate of future payments comes with a range of estimate. We have calculated the most
likely range of total unpaid liability as falling between $264,842,000 and $313,258;000. All
figures in the report are given prior to discount to present value. That is, the esimates do not -
anticipate income from investment of Fund assets.

3018 ¢ Fax 314-878-84C

E

314-878-5002 « 111 West Port Plaza, Suite 1102 ¢ Saint Louis, Missouri 63146



Administrative Law Judge has the authority to dismiss the Fund with prejudice upon motion by
the Fund. This was placed into effect last year. The Fund has had one case decided by an
Administrative Law Judge in favor of the statute and one against. Both cases are currently in

front of the Board of Appeals awaiting hearing.

VI.  Conclusion

The Commissioner of Insurance has been and will continue to be committed to improving

the administration of the Kansas Workers’ Compensation Fund in all areas of concemn.
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\TE OF KANSAS DEPARTMENT OF INSURANCE Page 2 -
amary of Actuanal Review as of june 30, 1994

The first reserve figure is the esdmate of the unpaid portion of “implead claims" currently on
record in the Fund's computers. These estimates carry the least amount of uncsriainty of‘any
of the three reserve categories. The second reserve figure, "orfset of data purges,” is CAI's
estimate of the amount by which our estimate of implead claims are understated because of the
purges from the Fund's computer files. Because of the actuarial assumptions required to
bridge the missing data, the esdmate for this incremental poraon has less statistical reliability
than the reserve for cases remaining on the Fund's computers. The third figure is the esumate
of the Fund's liability for accidents that have occurred prior to July 1, 1994 and for whuch the
Fund has not yet been implead. This porton of the reserve is based on a 600 claim sample of
past Fund cases.

The uncertainties underlying the estimates arise from, but are not limited to:

@ fortuitous nature of the circumstances leading to impleading the Fund,

@ statistical uncertainty in extrapolating past trends and emergence patterms;
* @ incomplete information on Fund data files, such as accident dates; and

@ purges of closed claims from Fund data files. .-

CAI found the data summaries to be consistent between valuation dates within two constraints:

1. the Fund reported that the data files were purged of some closed claims on two’
occasions. At both occasions, the Fund did not make a backup copy of the file prior to
and immediately after the purge, thus ma.k.mg the amount and summaries of purged
data 1mposs1b1e to obtain; and

2. the summary report as of June 30, 1994 contained large amounts of expenses paid,
which remain unexplained, and which differ from the comparable summaries contained
in the detailed claim report. This problem was overcome by using alternative data ]

- sources, and has no effect on the conclusions.

In addition, CAI found that date of accident was not recorded on Fund data files. With this
data item missing, liabilities can only be determined for those claims for which the Fund has
been implead. The liabilities accruing during the period between accident and implead date
wa.s dmved from the patterns observed from a samplc of 500 open and 100 closed clzums

£ : E
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KANSAS WORKERS COMPENSATION FUND
SUMMARY OF INDICATED RESERVES

; Exhi
Valued as of June 30, 1994

Page |

(1) @ 3) (4) ©)
-~ Paid thru - _' istim Iltimate Cos Indicated Reserves

June 1994 Fund Pattern Smoothed Fund Pattern Smoothed

"ONI S3IEVNLOY ALTIYNSYD

(Bxh 2, colsa 2,3,4) '
105,517,360
21,654
1,640,154
19,736,368

161,078,367

159,424,761

34,162,831

(1,653,606)

(Exh 2, cola 7, 8)
223,441,092
75,360,965
21,654
3,469,322
28,472,837
330,775,770
(3,350,099)

327,385,671

*

(Exh 2, colu 15, 16) .

(Exh 2, cols 10, 11)

228,344,183 117,024 632
77,274,203 41,207,134
21,654 0
3,540,679 1,829 168
28,513,058 8 736,460
337,603,777 169,697 403
(3,460,649) (1,736,493)
334,233,128 167,960,910

Lower
Boupd

166,680,290
33,857,900
64,303,733

264,841,923

(Exh 2, cola 14, 19)

122,826,823
43,111,372
0

1,900,525
8,776,690

176,615,410
(1,807,043)
174,808,367
50,786,849
64,303,733
289,898,949
Upper

Boynd
174,808,367

67,715,799
70,734, 106

313,258,272
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KANSAS WORKERS COMPENSATION FUND

. Exhibit 1
Recap of Reserves by Case Type and Payment Type Fage 2
June 30 1994
Case Type (Section of Kansas Statllte) Rt
' Insolvent Non Regular Reimbmt o " Regu.la:r ] :
Payment Insurance Dependent Insolvent Second Injury °  Insurance Second Injury Total All
Type Companies Death Employer (Monthly) Company Clauns "o (Ma " Case Types
l A D I M R L TS '
Comp Paid 1,211,875 127,356 1,597,732 25,555,530 2,160,010 168,4_87,706 4,553,512 | 203,693,722
Other Comp 0 0 0 0 0 . a0 T ER o 0| 0
Medical Paid 154,651 35,159 624,788 9,561,523 696,290 56,492,718 . 3,929,970 71,495,099
Voc'l Rehab 53,087 11,230 2,241 569,092 53,257 . 2,343,308 . . 119,581 3,151,795
Expense T.215 20,995 327,492 956,747 3,459 12 889 149 Do 350,043 14,555,100
Subtotal 1,426,828 194,739 2,552,253 36,642,891 2,913,016 240 2}2 882- , 8,953,106 | 292,895,716
Reimbursmt 0 (1,825,025). (171,380) (118,840) (52,249) (489.815) L (339457 (2,996,767)
All Payment Types 1,426,828 (1,630,285) 2,380,873 36,524,051 2,860,767 239,723.667 8,613,648 | 289,898,949

},/.'T

RES-SUMY.XLS

12/13/94 5:13 PM



Exhibit 2

CASE REPORT

CccksiNa., -

Claimant

Respandent

Claimant's Alicmey:

Respandent's Attcmey:

\J
l:[' Settlement between claimant and raspandent? (If yes, attach Form 12.)

1< | (=<
=

Award? (If yes, attgch capy of award.) -

TTD paid: S

- Medical paid: S
PPD paid: ) 3
$

S

Other paid:
TQOTAL PAID

Iif nat settled, status of settlement discussions:

- Synopsis/Status of Case: -~ — - —

| | Y N
| Ca"ﬁ["‘ﬁ“aasea* ‘{_j 2 i

¥ v-Esuru.a.tsag?yﬂ@ S&ms:l%eﬁ__ Bt

3 B B - -
b e T g o e .a..,L-.a.LumhLui gxs:um— TP IR - B T

mmo}g-mq QNM*J¢J -'C' ’J ana
- Estlmated attomey fees to close case: painkidO ot qeoibrsH

Est:mate of Fund's Llabsllty (n' not already estabhshed) ik B
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KANSAS WORKER’S COMPENSATION FUND CASE SUMMARY

Name of Case: - - Date:

Date of Accident:

Description of Injury:

Description of Pre-Existing Impairment. If Caused by Accident, Date of
Accident: '

Employer’s Knowledge:

Is the Pre-Emsnng Impairment of Such Character the I.mpalrment Consntutes a
Handxcap in Obtaj.mng or Retaining Employment

62




7. Present [njury or Disaoilicy Would not have Occurted but for the Pra-Existing
[mpairment:

8. Extent Pre-Existing Impairment Conmibuted to Resulsing [ajury:

9. Percent of Permanent Partial Disability (Functional):

10.  Work Restrictions:

11.  Percent of Work Disability:

a2 f"}jlw.‘i‘rk&fs-Cqmp?ﬁsq{ion Benefits Paid to Date: -

T
Tb. Medical: ©
‘e PPD: .
d.  Voc.Rehab:
e. Misc.:
Total: -

Procedures Form 12

53 /,02@



td.

Resgoadeat's Sexiement Proposal:

Worker's Compensation Fund Amomey’s Recommendations:

Chronology of Treatment:

fProcedures Form 12

84




Exhibib 3

Decamier

Lansas Iosesenes DepamniSit

Ra: Xansas Siaie Fund
Cash Flow Proil

a
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s
11"

Dezar Ms. Greathouss,

The cash flow analysis requesced by Chairman Luagwiiz accompanies this cover.

If you or Chairman Lungwitz have questions [ will be glad 0 respond. As axplained in the
accompanying report, the numbers are presented without discount to present value. In order to
have a present value meaningful, the money must be provided up froat, and placed in an
investment that will yield the assumed discount rate.

Since the State has not placed the maney in invested escrow as of June 30, 1594, a present
value calculadon is meaningless.

Sincerely, . B

Robert F. Lowe - _

63013 « Fax 314-378-8430

3113793002 » 111 West Poc Plaza, Suitz 1102 ¢ Saint Louis, Missouri 6314
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Cash Flow Analysis
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KANSAS STATE FUND

Cash Flow Analysis

Casualty Actuaries, Inc. was requested to estimate the cash pavmentis during futurs fiscal years

for the reserves recommended in our report dated December 13, 1994 :0 the Insurancs

Commissioner of the Xansas State Fund.

The following schedule is basad on the claims

development pattams contained in the report. The estimates arz made as if looking from June 30,

1994, and ignore the fact that as of this writing the eatire fiscal year ending June 30, 1993, and

part of the next fiscal year have passed.

Estimated Future Cash Payments on Claims Not Closed as of June 30, 1994

2014

Paid During

Fiscal Year "Formula"  ‘Anticipated
Ending Cash Reimburse-
June 30: Flow ments
1995 35,833,843 (346,652)
1996 23,847,853 (252,589)
1997 16,501,193 (163,372)
1998 - 13,310,392 (141,997)
1999 10,914,993 - (113,821)
2000 10,100,213 -(113,320)
2001 8,969,150 . (96,454)

- 2002 8,786,179 (92,170)
2003 8,426,472 (84,647)
2004 7,924,353— = (81,826)
2005 7,260,037 . (74,036)
2006 6,738,295 - (68,896)

- 2007 6,188,955 (56,099)

2008 -, 5,067,349 (47,677

- . 2009 7 3,716,318 -{35,329)

2010 "'2,'173';,8.45. 126,639)
-2HL 873,518 (5,568
2012 282,454 (3,955) -
2013 o L R L -

Totals 176,615,410  (1,807,043)

imre

Estimated
to Replace
Data Purges

10,304,242
6,857,597 -

4,745,020
3,827,485
3,138,673
2,904,378
2,579,134
2,526,520
2,423,084
2,278,696
2,087,668
1,937,638
1,779,672

1,457,147
1,068,650
. 625,102

164,919

50,786,849

81,221

Not Yet
Implead
Claims

0
11,663,758
9,145,322
6,291,436
4,969,312
4,066,476
3,708,822
3,309,221
3,206,013
3,081,868
2,904,548
2,668,938

- 2,473,475
.2,274,531
" 1,888,253
..1,405,211

+52851,002

- 114,072

10,901

64,303,733

T CASUALTY ACTUARIES INC.

L 6,637,892

1,583,872 1

Total
Cash
Flow

45,791,433
42,116,624
30,226,163
23,287,316
18,909,157
16,957,747
15,160,652
14,529,749
13,970,922
13,203,091
12,178,217
11,275,974
- 10,386,003
8,751,351

4,177,520 -

630,294 7 o
14,02 -7 L -
10,901- |

289,898,949



KANSAS 5TATE FUND
Cash Flow Analysis
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The term "claims not closed” refers to a) those claims in the files of the Kznsas State
Fund on which future claims are expected, and b) those accidents for which the Fund

will be implead in the future, and are therefore not yet in the fiies of the Fund.

The term "formula cash fiow" refers to unpaid amounts calculated from daw in the fles
of the Fund as of June 30, 1994 which, as explained in the December 1994 report, is
understated due to data purged from Fund files. The undearsiatement is estimated and

added to the total cash flow in the column titled "estimated to replace data purges."

The above numbers are presented without discounting=for potential investment income.

Any estimate of the effect of investments of funds must assume that the entire amount of

the present value of the above anticipated payments is placed in high quality, reliable

investments.
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A. RY Miich n

Swart, Maue, Mitchell and James. Ltd. (SMMJ) has besn providing legal
auditing, claims auditing, and litigation consulting services to a wide range of clients,
including but not limited to major insurers and corporations as well as stare and
municipal goverriments, since 1985 . SMMJ is the oldest and largest such ﬁrfn and is
the ind-ustry leader in nationwide auditjng of legal billlings resultmg from complex
multistate or multinational litigation, national class-actions, multidistrict lingation, and
major baﬁkruptcies and- has, in addition, es-tablished a nationwide reputation as being
perhaps the- nation’s premium legal auditing_ﬁnn. SMMI’s professional staff is
comprised of experienced attorneys, including 1l:.hose- with significant senior leyei risk and
clair_n.é -managemcut experience and an accounting staff consisting of a sca_soned mix of
Certiﬁed Professional Accountants and individuals pd_ssessi_ug either accoﬁm_:igg or
advanced business degrees.
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d) Limited and inadequate access to various daiabases, most specifically, the
Workers' Compensation Database mainained by the Deparment of Human
Resources Workers” Compensation Division;

e) The absencs of sufficient “Pors” on the State’s “STAR" wide area computer
necwork in order o accass the limited information now available w0 fund
employees;

f) The unacceptably wide dispersion of employeszs necessarily nvolved in
handling fund documentation; and fmally,

¢) The use of both “part time” and “full time on a part time basis” employess in

order to conduct required fund functions.

Déspite the significant and serious deficiencies described above, the internal

~ administrative practices utilized by the Department of Insurance have enabied the Fund

to operate in an acceptable ﬁamer. Thus, given the numerous and serioué deficiencies

specified the administrative proéeﬁures utilized are, while far removed from and
markedly short of,' insurance industry standards outstanding. |

In order to overcome these deficiencies SMMJ would recommiend ‘hiring

) Seasoued- adjusters.- It can be _stated that major insurers usually assign from two .

_ hundred to six hundred (200-600) claims to each adjuster;, with the number assigned to

each dependcnt on the pecuhannes (Reserve Value, I.n]ury Seventy, ncccsmy of

e =f_«;

.r_n,al..; -JL._u h.\a.d.a-‘-s_—.— g

; "z'::a;nngomg medlcal treanncnt“ctc) of the, ﬁle.s as well as. oruhe cxpcnence level of the

: .}_fadjuster Each such- adjustcr shouldﬂbgﬁp &qgﬁ% qtigﬂmgtgfs %wx}%hﬁa%%cgﬁs t° ﬁle

‘Workcrs’qumpcnsananDM 1565 g@{bﬂ: wit 2 ) i
:3 Ty ) Beiegrna= ob gis 7o g e :
?mmcﬁb? ‘Eh?? each :.nd ‘éveqr cmpf ee' ’ econd m]ury‘ﬁies have an. mdmdual

-4 -ty ey
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port on the net, economic reality: prevents this, solution, . An u:ntml estimate, subject
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o subsequent modification, would be one port for each adjuster, with all other Fund
employees, required to share such access with another emploves.

Any amempt to even roughly estimate the acuzl requirements of the Kansas
Fund, either in required equipment or employess required, is clouded by the current
unsectled future of the fund. However, at least one, preferably two, experienced
adjuster(s) should be retained to “ride herd” on legal billings received during the

“run-down” period in order to better control both legal costs and defense attorneys.

C. G-I!. E I E' -i : ]

These guideljneé, while generally acceptable, fail to definitively establish
specific requirements for exactness and completeness in amorney fee and expense
billings. |

‘Specific recommendations: | -

1. Each professional fee enmry shall include, in the order given below, the
following:
- a) Date of service;
b) Initials of the individual aworney providing the service;
c) Time required to provide the service, in tenths (0.1) of an hour
‘increment (i.e., 0.4,0.7,0.2, etc.)

' 'd) The service provided. Each line entry will include only one service
- (i.e., Prepared answer to complaint.). Block entries. describing several
i : services (i.e.: Prepared for, attended and summarized deposition) are

not acceptable. _ '

) ) All billed service provided entries will include a full description of the

' service provided (i.e., “Telephone conversation with Attorney J. Blow

in re: Deposition of witness Dr. W.T. Door.” not “Telecon” mor -
“Telecon with Aty.” '

-
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. EXECUTIVE SUMDMARY (Continued) -

2. The last page of the billing statement shall include {and only include)the
following: A listing of all initials used on that billing to idenaty service
providers, the complete name of the serv ice provider identfied by those

initials, his/her function (i.e., anorney, paralegal) the billing rate at w hici that
service provider's time is billed, and both the total hours and total fee charged

by that individual.

Each billing for disbursements and costs (i.2., mileage, toll fzes, investigators,
servicc of process, etc.) should be fully itemnized, listing dates, person

incurring the expense, the vender or entity recelving said payment, and
sufficient other information to determiné the. relationship and necessity of the
expense to the file billed.

(UB]

D. v k Curr

Files are tracked manually and accurate current status is dependent on timely
reporting by outside defense attorneys. This is antiquated, slow, and undependable.
The Workers’ Compensation Division's database contains current and frequently

updated data. The Fund should have complete and ready access to this data.

1. Availahilitv of Data ) T

" “In-House” Fund emplbyées do not, except for the accountants, have
either the computer resources or the necessary “STAR™ network-access to the
Workers' Compensation Division database. All data is obtained and brocesscd

“manually.”

Com Tt Fens L AT 20 -

A mgh case load combmed Wlth an excesswe number of outsxde defense

= counscl and an madcquatel)r sized staff that docs not have sufficient time to

demand and process ﬁ'equent case rcports or even effectively monitor quarterly

<& =

30
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[. EXECUTIVE SUMNMARY (Continued)

aworney billing precludes effective monitoring of outside amormeys.  As
described above, access to the existing Workars' Compensaiion database will
remedy this siuation. Independent periodic audits of outside counsel billings
should be conducted, either on a random basis of all counsel or as a targeted
investigation of those attorneys whose billings indicate questionable practices.

3.  Staffing of Second Injurv Fund -

The present staffing of the Fund is inadequate. While p;ésent employees
are, in general, qualified to perform presently assigned duties, their training and
pay scales fall far short of those accorded “Case Handling” staffs in the _
Insurance Inciusu'y,‘ wherein, the management of claims is handled by well-
experic_anced. clair:ns representatives. Ideallly, experienced adjusters shquld-be
employed -and used to establisir_ and maintain “Insurance Industy Standards”
claims files. It is considcred tmt this standard, initially, be applied only to

- “New files as brmcrmg all—enstmcr clanns files to this stzmdard would be cost

prohl"bmve At ttus time, and under r.he uncertamues concermng mumater
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[. EXECUTIVE SUMMARY (Continued) «

determined, making recommendations COGC2TmINg SYSEMl and equipment

requirements under the changing circumszancss.

Sin;:e an Qperat'mg and well-designed Workers’ Compensation Fund is of

prime importance to industries seeking to relocate either within or without their

-present state, it is highly recommended that Kansas consider re—enactihg a

Workers’ Corﬁp@sation Statute without the often abused and “ix-npossible to

monitor,” “But-For” ptovision. It is considered that fund eoverage should be

lnmted to those either Permaneutly (or mearly) totally disabled. Workers'

PSYCth ‘IIJ.JUI‘ICS wmhout a physical m]ury should not be covered It is felt that

- — failure to resurrect Second Injury Coverage will prove highly detrimental to-
future industrial Ac.levelopment within the -state. During consideration of -a_ny -

successor statute great care should be exemtsed to ensure that the resulting

_stamte do&s not placc an unfan' assessment burden on small busmcsses
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[. EXECUTTVE SUMMARY (Continued)

in actuality, “*Re-Insured” by the fund) while, at the same tume, penalizing thoss
companies whose insured have created situations resulung in Fund payous.
. Fund Expenses

All operating expenses of the Fund should be considered unallocared
expenses and charged to the fund in order to minimize charges against the state
budget. -

4. Fund Personnel

Experienced Claims Representatives should either be employed’ directly

by the state or obtained contractually from a Third Party Administrator.

‘Additional personnel will also be required. The exact number of employees

required can best be determined by conducting a statistical .analysis of the data
presen;ly _aw}g'.ilablc in the Workers’ Compensation Database. It is noted that
some programming will be required in order-to obtain this information in an

acceptahle report format

5 E' und Eqn'i'p.m.g it
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Stalc of thc art computer tesources and Iocai or -wide .area- network
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I1. N MMEND: N

Decrease the number ot outside defense attorneys to permit more 2fficient monitoring
by Fund employees and to decrease unnecassary expenses caused by duplication of rees and
expense, particularly those associated with travel to hearings. Starute should provide that all
claims against the fund be initiated by, and limited to, the injured workers, not umpleadings by
insurers and/or employers. A provision of state statute should require impleading the Fund
ot later than the “Initial Hearing.” Legal Billings should be sub_mitted mn électronic format in
order to increase processing speed and to permit electronic momnitoring and auditing thereof. It
is suggested that SMMI has the computer equipment, the specialty software and the experience
necessary (o accomplish this .%creening at minimum expense, should the department chose to
utilize “Out Sourceing” for this function. | |

Despite the rﬂau:;y- and varied problems encountered and described herein, auditor must
comment on the excellent, if not outstanding, effort being made by presént Fund staff. Itis  __
only their devotion to duty and dogged efforts that -have permitted the fund to continue
* operations. Despite the numerous aqd serious de'ﬁciéncies noted during th:s audit, these
employees were able to “keep the pa-pcrwork” flowing, to timely assign cases to outside
counsel, and to make all payments required. While the ‘methods used do not meet insurance
- industry standards and, certainly, did not allow the dcjéam:nt to exercise the desirablc_ level

of “comftrol” over existing -cases, such direct management control -was impossible and
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[I. GENERAL RECOMMENDATIONS (Continued)

improbable under the conditions facing these employees. In conclusion then, "Well done!” 1o

all those involved in ensuring that the fund “worked.”



Kansas Insurance Department
February 17, 1998

WORKERS COMPENSATION UPDATE

o There are 294 workers compensation insurers that are approved to write business in the state.
There are also 18 active group-funded workers compensation pools in Kansas.

o There are an estimated 47,000 Kansas businesses in the voluntary and assigned-risk market.
Kansas employers pay approximately $300 million in annual workers compensation
premiums. The group funded pools generate approximately $50 million in annual premium.

 The National Council on Compensation Insurance (NCCI) recently submitted a rate filing
which is effective January, 1998. Overall, the voluntary market loss costs decreased 12.7%
while the assigned risk plan rates decreased 17.2% for an overall combined decrease of
13.2%. These rate decreases should save Kansas businesses over $39 million. Since 1995,
workers compensation costs have dropped a total of $104 million.

» In June, 1997, the Kansas Insurance Department sent out an RFP for companies to bid on the
administration of the state “high risk” pool for workers compensation insurance (the Kansas
Workers Compensation Insurance Plan). This is the first time that this contract had been
submitted to competitive bid. The new three year contract, effective January 1, 1998, was
awarded to NCCI as the new Plan Administrator and Travels Insurance Company and
Commercial Union Insurance Company as the servicing carriers.

e In 1997, the Department also completed a market conduct examination for the five workers
compensation assigned risk servicing carriers. Information from the examinations was
compiled and scored to determine if the carriers were performing in accordance with the
performance standards in their contract.

e OnJuly 1, 1997, most commercial lines of property and casualty insurance went from “prior
approval” to “file and use” for the filing or rates. Currently, the rating organization must file
workers compensation loss costs for prior approval and the insurers file their loss costs
multiplier on a file and use basis. This change gives the carriers more flexibility which will
increase competition in the workers compensation market.

e The Insurance Department licensed two new rating organizations in 1997 which could provide
competition for NCCI in the filing of rates. Currently, neither of these two organizations have
rate filing approved by the Department.

Senate Commerce Committee
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INDUSTRIES INC

February 17, 1998
LEGAL DEPARTMENT

CLAIMS SECTION

JULIE BACHMAN
ASSISTANT MANAGER

WORKERS COMPENSATION CLAIMS SENATE BILL 522

Hello, I am Julie Bachman with Koch Industries, Inc. out of Wichita, a qualified self-insurer with
employees throughout the state of Kansas. 1 am also a member of the Wichita Employers Task Force
along with Boeing, Raytheon, Cessna, Learjet, Coleman, the City of Wichita, Sedgwick County, USD
259, and many other Wichita employers interested in Workers Compensation issues. I am here to
testify in support of Senate Bill 522.

As part of the 1993 changes to the Kansas Workers Compensation Act, employers lost the Second
Injury Fund but gained the preexisting impairment credit in 44-501(c) which, in part, reads:

“The employee shall not be entitled to recover for the aggravation of a preexisting condition,
except to the extent that the work-related injury causes increased disability. Any award of
compensation shall be reduced by the amount of functional impairment determined to be preexisting.”

It sounds fair, but unfortunately the language doesn’t do what it was intended to do. A recent Court of
Appeals decision found that an employer in our Wichita group could not take credit for preexisting
impairment because the condition did not pre-exist the date of onset of symptoms some 16 years prior
to the date of accident.

We have inconsistency because court decisions have found that dates of accident in cumulative trauma
injuries occur on the last day worked and not at the onset of symptoms or at the initial medical
treatment. Therefore, claimant attorneys routinely file even single trauma claims with “each and every
day worked” as the date of accident to overcome late notice problems on the back end and to avoid
preexisting conditions on the front end. “Last day worked” dates of accident rather than “date of
onset” dates of accident also enhance benefit levels for the injured employee.

We have a case pending in which the employee began treating for carpal tunnel syndrome 3 months
after being hired. He was a weight lifier. He did not report the injury as being work-related but soon
had bilateral wrist surgeries under our Group Benefits. When he left Koch 11 months after surgery, he
filed a workers compensation claim alleging each and every day worked as his date of accident. Under
the current case law, he may have provided timely notice and have no preexisting condition, while we
as the employer have been prejudiced by not being given the chance to intervene early on.

With passage of SB 522, employees who promptly report cumulative trauma injuries will receive all
benefits to which they are entitled with no offset for preexisting impairment. Those employees who
delay reporting of their injuries and do not allow intervention may receive a reduction in their final

impairment award. Thank you. |
Senate Commerce Committee
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My name is Terry J. Torline. I am an attorney in Wichita practicing in the workers’
compensation area. | represent various employers in the Wichita area and I am also a member of
the Wichita Employer Task Force Group. I have been asked to speak to you in favor of Senate
Bill 522.

The language clarification to 44-501(c) found in Senate Bill 522 is important to
employers for various reasons. In Kansas, the aggravation of a pre-existing condition has long
been held to be a compensable injury. Employers are required to pay workers’ compensation
benefits to injured employees even if the aggravation is only minor and the overwhelming
majority of the medical problem and accompanying functional impairment pre-existed the
accidental injury date. Prior to July 1, 1993, employers were given some relief by being allowed
to obtain reimbursement from the Kansas Workers” Compensation Fund for pre-existing
conditions which caused or contributed to the resulting handicap and disability.

However, as you are all aware, the Kansas Workers® Compensation Fund was eliminated
by the 1993 legislative changes to the Act. Although the Fund was abolished, the pre-existing
impairment of function language was adopted. The language provides that an injured worker’s
award will be reduced by the amount of functional impairment determined to be pre-existing.
Although employers are still responsible for paying for the medical and temporary total disability
benefits associated with the aggravation of a pre-existing problem, the intent of this language
was to eliminate the need for an employer to pay for any impairment of function which pre-
existed the worker’s date of accident.

The language proposed in Senate Bill 522 is necessary because the current language of
44-501(c) does not specifically state that functional impairment which exists prior to the
worker’s date of accident is to be considered pre-existing. Because the date of accident is not
specified in the current language of the statute, it is being argued and courts are holding that the
date of accident is not necessarily the date to be used when attempting to determine what
impairment of function is pre-existing.

For example, after the pre-existing language was added to 44-501(c) in 1993, the Kansas
Court of Appeals decided several cases which held that in repetitive trauma cases, the last day of
exposure to work duties which aggravate the condition is the date of accident. Typically, this is
the last day of work before going off for surgery. These rulings were very significant since the
date of accident is perhaps the single most important date in a worker’s compensation claim
because it is the date from which all of the worker’s other rights are determined. Such rights
include determining whether the worker has given timely notice of an injury to the employer,
whether the written claim is timely and calculating the worker’s average weekly wage.

These decisions were then followed by another Court of Appeals case in which the Court
determined that the date of accident was the last day of work. However, the Court ruled that
none of the impairment of function which existed during the sixteen (16) years prior to the last
day of work was pre-existing, despite the fact that the worker had been experiencing problems
during this entire period of time. In essence, the Court held that the worker had sustained one
sixteen (16) year long injury and could recover for all of the imp: Senate Commerce Committee
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developed during those sixteen (16) years.

This last decision not only runs contrary to the legislative intent of 44-501(c), but it also
encourages late reporting of injuries which has the effect of substantially increasing workers’
compensation costs to employers. Under the current state of the law, workers who begin
developing repetitive trauma conditions can delay reporting their problems to their employer
until their condition has progressed to the point that they require surgery and disabling work
restrictions. Employers are effectively denied the opportunity to intervene early on in the disease
process to impose restrictions or provide accommodated work to prevent the condition from
becoming disabling.

Passage of SB 522 will reduce workers” compensation costs by encouraging early
reporting of repetitive trauma injuries. If a worker notifies the employer immediately when the
symptoms begin, the employer has the ability to prevent further progression of the disease.
Additionally, if reported early, the worker will have no pre-existing impairment of function. Ifa
worker delays reporting until the condition has become disabling, he or she will still be entitled
to medical benefits and temporary total disability benefits; however, the worker’s permanent
partial disability benefits will be reduced by the amount of the functional impairment that existed
prior to the date of accident.
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SB.522 : February 17, 1998

KANSAS CHAMBER OF COMMERCE AND INDUSTRY
Testimony Before the
Senate Committee on Commerce
by
Terry Leatherman

Executive Director _
Kansas Industrial Council

Madam Chairperson and members of the Committee:

| am Terry Leatherman, with the Kansas Chamber of Commerce and Industry. Thank you for

the opportunity to explain why the Kansas Chamber supports passage of SB 522.

The Kansas Chamber of Commerce and Industry (KCCI) is a statewide organization dedicated to the

promotion of economic growth and job creation within Kansas, and to the protection and support of
the private competitive enterprise system.

KCCl is comprised of more than 3,000 businesses which includes 200 local and regional chambers
of commerce and trade organizations which represent over 161,000 business men and women. The
organization represents both large and small employers in Kansas, with 47% of KCCl's members

having less than 25 employees, and 77% having less than 100 employees. KCCl receives no
government funding.

The KCCI Board of Directors establishes policies through the work of hundreds of the organization's
members who make up its various committees. These policies are the guiding principles of the
organization and translate into views such as those expressed here.

SB 522 proposes to clarify the legislative action of 1993 to establish a preexisting condition
exclusion in the Kansas workers compensation law, and it does so very consistently with legislative
intent. Many Committee members no doubt recall the debate over preexisting conditions during the

workers compensation reform years. KCCI and others urged action to correct the situation where a
Senate Commerce Committee
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Vi linor workplace injury could lead to a major workers compensation award. The often repe
phrase in the early 90's was that "employers should be only responsible for how much a work place
injury aggravated a preexisting condition."

Prior to legislative action concerning preexisting conditions, workers compensation assumed
an employee was in pristine condition. The clearest example from 1993 was the lifting of a briefcase
from the trunk of a car, which resulted in a debilitating back injury. The purpose of the preexisting
condition law was to make employers responsible only for the portion the lifting of a briefcase caused
to the injured back, not the totality of the injury.

In the five years that have passed since the landmark reform of workers compensation in
1993, several legal queétions have arose regarding preexisting conditions. One question involves
the subject matter of SB 522. The question is when do you begin to offset for preexisting conditions?
In KCCl's opinion, SB 522 appropriately would reduce conditions which preexist the date of the
accident.

This is not the only question which has been raised in court regarding the legislative meaning
of preexisting conditions. The courts have also reviewed whether the legislature felt the preexisting
condition must have surfaced prior to the workers compensation injury before an award can be
reduced. This court ruling on whether the preexisting condition was "symptomatic" seems opposed
to the Legislature's intent. ther legal questions concern how preexisting conditions should reduce
a "work disability" award, and what medical opinion is needed to establish a preexisting condition
reduction.

SB 522 would answer one of the legal questions that has arisen since the introduction of the
preexisting condition limitation into the workers compensation act. The Kansas Chamber would urge

Committee approval of the measure. | would be happy to attempt to answer any questions.



Senate Commerce Committee
The Honorable Alicia Salisbury, Chair
February 16, 1998

Testimony of James E. Martin, Chairman
KTLA Workers Compensation Committee

Senate Bill 522 - Repetitive Use Injuries

Thank you Madame Chair. Senator Barone and members of the Committee. Good
morning. My name is James E. Martin and [ appear before you this morning on behalf of the
Kansas Trial Lawyers Association. Straight out of law school [ began my career as an Assistant
Director for the Division of Workers Compensation. For the next fifteen years [ represented
employers and insurance companies in workers compensation cases. Now my practice is
representing injured workers, and I serve as Chairman of the Workers Compensation
Practitioners or the Kansas Trial Lawvers. [ hope you will agree that [ have experienced the
workers compernsation system from all perspectives.

Seniate Bill 5322 makes a seemingly small change in the Workers Compensation statute
which will have an enormous and adverse impact on workers. Page 1, lines 35 and 36 deletes
the phrase, “be preexisting™ and replaces it with “preexist the date of accident”™. While this
may seem fo be a minor rewording, in fact, it will effectively deny repetitive overuse claims [such
as carpal tunnel syndrome] on behalf of injured workers.

The proposed language appears to attempt to “fix” a specific date when an injury occurs,
even when the injury is known to have occurred over a périod of ime. The Workers
Compensation Appeals Board rejects that notion in their order in the Dumbauld case, !

“As pointed out by the Court of Appeals in Berry v. Boeing Military
Adrplanes 2, carpal funnel syndrome is a condifion that defies any atfemnpt fo afiix
the precise date the accident occurred. ™

The nature of repetitive use injuries, gradual development over time, is such that it is
difficult to fix the precise “date of accident.” The workers compensation law uses a legal fiction
which more often than not is the date the person last worked. The “date of accident™ is
important because it establishes what law applies, what the TTD maximum rate is, when
compensation begins, etc. It is an important procedural milestone in the case. The courts have
used the last day of work, generally speaking, as an easy milestone by which to fix the precise
date on which compensation accrues.

However, repetitive use injuries develop over time and 1t is neither an easy nor a routine
mafter to fix the date of accident in such cases. In these gradual tvpes of injuries, we do not have
a situation where one day the worker is fine and the next day the worker is disabled. In fact, in
most repefitive use injuries the claimant has about 99.9% of the same condition the day before
their last day of work as they have on the actual day of work.

By making the change proposed in SB 522, any disability which pre-exists the date of the
accident or the last day worked will be non-compensible. Obviously, if a condition has
gradually worsened over five years while in the employer’s service, it would be grossly unfair for
them to avoid liability for everything except the final day of work. However, that is exactly what

SB 322 does.

! Dumbauld v. Beech, Docket No. 187, 935 Tuly 1996 Workers Compensation Appeals Board Order, page three.
? Berry v. Boeing Military Airplanes, 20 Kan App. 2°4 220,885 P.2d 1261, (1994)

Senate Commerce Committee
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Even under current law, some employers and insurance companies are attempting to
convince ALJ’s and the Appeals Board to interpret KSA 44-501 ( ¢ ) in a manner that will allow
them to completely offset a disability award.

The way this argument works, is that the employer’s attorney will ask the medical
witness how much of the permanent impairment rating was already existing on the day before
the last day at work. The testifying doctors will then testify that virtually all of the permanent
impairment of function was already there on the day before the last day at work. The insurance
company’s attorney then argues to the Administrative Law Judge and Appeals Board that there is
no entitlement to a permanent functional disability award, since the rating given for the “injury”
that “occurred” on the last day of accident is virtually the same as the rating given for the
condition existing on the day before the last day at work. Whatever impairment existed on the
day before the last day of work then becomes a pre-existing condition.

This interpretation of “pre-existing conditions™ has been raised unsuccessfully by
employers both at the Administrative Law Judge level and before the Workers Compensation
Appeals Board. The issue has already been ruled upon and rejected by an Administrative Law
Judge and the Workers Compensation Appeals Board. It has also been rejected in an
unpublished decision of the Court of Appeals in the Dumbauld v. Beech Aircrafi Corporation
case. You may also want to consider that the Kansas Supreme Court has a pending petition for
review on the Dumbauld case.

Since the courts that have ruled upon this issue do not appear to be sympathetic to the
arguments for establishing a specific date of accident in most repetitive use injury cases, business
interests now appear to be attempting to convince the legislature to change the statute in a
manner that will dovetail with these arguments.

At stake is the fair compensation of permanent disability claims for every victim of a
repetitive overuse injury. KTLA strongly opposes this legislation and requests that the committee
reject the bill. :
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Bill H Raymond (516)269-2284

Testimony of Bill Raymond, Attorney at Law
Shultz, Lonker & Raymond
Re: Senate Bill 522

Madame Chair, members of the Commuttee, thank you for the opportunity to testify before you
here this morning. My name 1s Bill Raymond. [ am Wichita attorney with the firm of Shultz, Lonker &
Raymond. After reading SB 522, the bill before you today, I am, frankly, a bit perplexed.

As the attorney for Mr. Mike Dumbauld in his workers compensation case with Beech Aircraft in
1996, I have liigated the definition of preexisting condition in repetitive use injury cases before three
tribunals: a workers compensation administrative law judge, the Workers Compensation Appeals Board
and the Kansas Court of Appeals. My opposing counsel in the case at all levels, Mr. Terry Torline, has also
filed a petition for review in the case before the Kansas Supreme Court. A decision on that petition is
expected soon. Now, once again, I see the same issue. This time in the form of legslation.

This 1s a well settled area of law. It certainly is not an area of law that requires legislative attention.
Numerous cases have held that a claimant with a repetitive motion injury is entitled to be compensated for
that injury to the extent that it arose from his or her work tasks or was related to his or her employment.
In fact, passage of this bill would turn Kansas case law on its head. In essence, it would extinguish the
nights of Kansas workers to be compensated for repetitive motion injuries except for the degree of injury
generated on their very last day of employment.

SB 522 limuts the compensation workers who develop repetitive motion injuries could receive
under the law. How? By establishing a specific date when the injury occurred, even in repetitive motion
injuries, and redefining non-compensible preexisting conditions as all conditions existing prior to that date.
While this may work in the case of industrial accidents, it is a decidedly unfair standard to impose on
repetitive motion mnjuries which by their very nature develop over time. |

As pointed out by the Court of Appeals in Berry 2. Boetng Mifitary Airplanes, 20 Kan App. 2d 220,
(1994) “carpal tunnel syndrome 1s a condition that defies any attempt to affix the precise date the accident
occurred.”

Current law requires employers to compensate their injured workers for the amount of impairment
or aggravation that 1s work rclated. However, current law also allows “any award of compensation shall be
reduced by the amount of functional impairment determined to be preexisting 1 agree, that is fair. Ido
not agree that the proposed language “preexist the date of accident.” coupled with existing statutory and
case law on how the “date of accident” is determined, will result in fairness for injured workers. This
debate over Senate Bill 522 15 a debate about how we define “preexisting conditions.”

Please reject thus bill rather than rejecting the legitimate rights of injured workers across Kansas.
[ have attached the Waorkers Compensation Appeals Board decision and the Kansas Court of
Appeals unpublished decision in the Dumbauld case. T will be happy to answer any questions you might

have about these documents or my testimony. Thank you for your time and attention,

Senate Commerce Committee
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BEFORE THE APPEALS BOARD
j 3 FOR THE l
| KANSAS DIVISION OF WORKERS COMPENSATION
li ;

EDWARD M, DUMBAULD:
SSN: 510-42-3884

. Claimant
vs. |

: Docket No. 187,836
BEECH AIRGRAFT CORFORATION

i Respondent !

Self-Insured

AND :

wvv-—vuv-—r\_ﬁvh—lu

KANSAS WORKERS COMPENSATION FUND

iw

! .
: ﬂ QRDER

L ; :
én the 2nd day of July 1996, the appfication of the respandent for review by the
Waorkers Compensation Appeals Beard of an Award entered by Administrative Law Judge
John D, Clark dated January §, 1096 came on before the Appsals Board tor oral srgurtient.

i ;
i ; APPEARANCES

éhirnant appeared by and threugh his attomey, Bil H. Raymond of Wichita,
Kansu‘.f Respondent, a qualified self-insured, appeared by and through its attomay, Teny
J. Torline of Wichita, Kansas. The Workers Compensation Fund appearad by ils attomey,
Edward D, Hesth, Jr., of Wichita, Kansas.

1

RECORD ANp STIPYLATIONS

e



EDWARD M. DUMBAULD | 2 DOCKET NO. 187,986

i

@ record considerm’gl by the Appeals Board is the same as that enumetated in the
Award of the Administrative taw Judge. The stipulations of the parties are, likewise, set
?

forth in if-ue Award and are hereby adopted by the Appeals Board for purposes of this
review.

i

‘; f
C«“l,'! appeal, respondent raised the following Issues:

il §

(1}  Thenature and extent of claimant's disability, specifically, the amount
‘ of any preexisfing impaimment of function.

(é) Whether all orfany portion of the Award ghould be assessed against
| the Workers Compansation Fund.

During oral argumeni. counsel for the Workers Compensation Fund (hereinafier

Fund) eﬁo raised an iseue 4s to the claimant's date of acdident.

| FiNpinGs oF FACT ANQ GONGLUSIONS OF LAW

I-,a\nng reviewed thaientire racord, the Appeals Board finds thas the Award of the
Administrative Law Judge should be madified to find an aceident date of August 21, 1884,
but shoyld otherwise be affirmed.

C?ur finding of claimant's date of accident is dispositive of all issues raised in this
appeal.; That is because te Fund is only liable for payment of awards o handicappad

workars for injuriss occurrinlg prior to July 1, 1994. Sea K.S.A, 44-566a; K.S.A, 44-567;
ﬂﬂmmmmhﬁm&!. Docket Na. 186,840 (January 26, 1966); Jones y,

g} Wichia, Dockat No, 196,447 (January 24, 1998). I iw aiso bevause
in findirig claimant's date ofiaccident to be the last day e warked prior to his August 22,
1994 shrgery, the Appeals Board finds claimant's bilateral carpal tunnel syndrome
omd:tiqp to have been caused by a series of mini-traumas ocouring 8ach and every day
worked, In so tinding, thereiis no preexisting impairment upon which Fund liability can be
based fjor for which respandert can claim a credit or offset, Since wa find no preexisting
impalrment of function, the glaimant's panmanent partial disability award is not reduced by

the mandate of K.8.A, 46-501(c) which reads:

J:“fl'l'le amplioyea shail not be entitled to recover for the aggravation of a

‘:}reexisﬁng gandition] except to the extent that the work-related injury causes
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Ir!ﬁraased disability.- Any award of compensation shall be reduced by the
amount of funr:.tlc:mal}I impairment datermined to be preexisting.”

The Administrative Law Judge found an accident date of March 20, 1994, the date
claimant first sought medical treatment for and was initially diagnosed with bilateral carpal
tunnel syndrome. In so holding, the Administrative Law Judge comectly cited the
cantrolling autherity of Beroy v. Boeing Millary Airplanes, 20 Kan. App. 2d 220, 885 P.2d
1261 (19;94). for the propusi?'nn that the date of injury in a carpal tunnel syndrame case will
ordinarily be the last date claimant worked for respondent. The Kansas Court of Appeals
in Berry specificaily rejacted using the date an injury first manifested itself or the date on
which an) injury is first diagnosed as the date from which disability Is computed. This rule
was iata}j clarified in Condon v. Boaing Co., 21 Kan. App. 2d 580, %03 P.2d 775 (1866),
which stands for the proposition that in cases where a worker injured by micro-iraurnas
dows nof leave work due tahis injury, the date of accident is not always the last day the
claimant warked, In this case, claimant continued to work and, theraby, continuied to suffer
the same micro-traumas, up until the date he left work for surgery. Accordingly, the
Appaais@oard finds under the facts and ¢ircumstances of this ¢ase that the appropriate
date for fixing the date from whence compensation is to be computed for claimant's
bilateral Earpal tunnel syndrdme Is August 21, 1994, the last date claimant worked prior to

suegery. @

A% pointed out by the Court of Appeals in Berry, carpal tunnel syndrome is a
conditior) that defies any aitempt to affix the pracise date the accident occurred. The bright
ina rule Bstablished in Berry:set the data of injury in carpal tunnel syndroma cases at the
last day Worked where the employment came to an end due to the empleyes no longer
being capable of continuing his job because of the condition. This bright fine rule was

estabﬂsribd because of the complexitios of locating the date of injury in a carpal tunnel
syndrome case, Noting thatiinjuries caused by continuing repetitive activity ovér a period

of time ﬁre not subject to being defined as occurring on a specific date, the Court of

f,

Appeals in Condon determined for cases whars, uniike Barry, a claimant is net forced to
quit mﬂsjbecause of his or her injury, the date of injury will not always be the last day the

worker V{iivd(ed. j
{

The Administrative Law Judge adopted the date when clalmant first seught medical
reatment for the condition] However, the recard indicates claimant sought medical
treatment on March 20, 1994 at the Hertzlar Clinic for a varisty of gymptorns and
complainte. In addition, he qad been treated by respondant’s on-site ¢linic On AUMeroUs
gecasions for upper extrem complainte inciuding, on some of those tccasions, lor
symptoms akin to those which were ultimately diagnosed as baing causad by the bilateral
carpal tunnel syndrome cu‘mdition. Therefore it Is difflcult to pinpoint which of these

|
! |
!

i
i
i
3
'
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‘ ‘ would be "the onset of pain which necessitates medical attention™, 20 Kan. App,
2d at 224, In addition, ctairfant continuied te perform his work for respondent afier sach
of these edicai visits. Thetefore, he presumedly continued to sustain the micro4raumas

¢

which hag uttimately led to his carpal tunnel syndrorme condition. Applying the logic of tha
Court of Appeals as announced in Bemy would lead to a finding of claimant's date of
aecident i‘_a be his last date v?arked prior to his carpal tunnel release surgeries, When he
retumed {o work with respandent fallowing these two surgeries, it was with permanent

restrictiohs. Acsordingly, we find an accident date of August 21, 1984.

Bruce G. Feris, M.D.; was the only medical expert to testity in this case. Dr. Ferrs
was asked how much of claiinant's present impairment of function preexisted March 25,
1984. He opined that 90 percent of claimant's pemmanent impairment of function
preexisted March 25, 1994. Of course, it is not argued by any of the parties that claimant's
injury wag the result of a sugiden onsat or single traumatic event occurring vn March 25,
1994 or on any other single date. Dr. Feris agrees that ¢laimant's bilateral carpal tunnel
syndrom¢ was the result &f repsiitive gripping, extension and flexion of the wrists
constituting a series of accidents or minor traumas which were suffered over a period of
time, primarlly from his work with respondent. The selection of a single date Is for
purposel;pf finding "accident” or "occurence” and for computation of benefits, It doas not
prasuppose that ail repetitiva mini-traumas and the resulting Impainmen which preceded

b

the acoident date are to be considered to be preexisting conditions either for purpoies of
Fund lisbjlity or & reduction in benefits under K.8.A. 44-501(c). Instead, they are all ireated
as part of one injury, There are circumstances where preexisting repetitive use injuries can
be aaiabfj'shed within sufficiently defined perimeters of time and with sufficiant medical
evidence of separate impairment to establish Fund liability or @ percentage of prixisting
impaitment. However, the circumstances In this case do not fit within either of those
nllugori:ﬂs. Under the facts of this case we do net find claimant's bilateral ¢arpal tunriel
syndrom% to constitute an aggravation of a preexisting condiion,

[}

E ﬁ AWARD

W[-IBHEFOHE, it Is tﬁa finding, decision, and order of the Appeals Board that the
Award of Administrative Law Judge Johin D. Clark dated January §, 1996 is modified ta find

]

an midei;m date of August 21, 1994, but is otherwise affirmed as follows:

..!‘ . E
WHEREFORE, AN AWARD OF COMPENSATION I8 HEREBY MADE IN FAVOR
OF the claimant, Edward M. Dumbauld, and against the respandent, Beech Aircraft Corp.,
for an aogidsntal injury sustained on August 21, 1994,

A = R W
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'Ill'u clajrmant is entitiod to 8 weeks ternporary total disability at the rate of $319,00

ber week or $2,871.00 followed by 95.45 weeks at §$319.00 per week of $20,448.56 for a

23% pefmanent panlal general bodlly disabilty making a total award of $33,319.55. As of

July 12, 1886, thera would be due and owing to claimant 9 weeks temporary total

compengation at §319.00 par week In the sum of $2,871.00 plus 89.71 weeks permanent

partial dompensation at $319.00 per waek In the sum ot $28,817.49 for a total due and

owing ufsan ,488.49 which s orderad paid in cne fumnp sum Jess amounts previously paid.

Thetealter, the remaining balance in the amount of $1,831.06 shall be paid at $319.00 per

waek fo‘gg 5.74 weeke or untll further order of the Director.

] :
A}I ofher orders of tha Administrative Law Judge are adopted herein as if spocifically
et fon!:zlin this order. (

{
| i

l_i IS SO ORDERED:

i l

BOARD MEMBER

| :
| BOARD MEMBER

: BOARD MEMBER

il Raymond, Wichila, KS

eny J. Torline, Wichita, KS

=dward D. Heath, Jr, Wichita, KS

jehn D, Clark, Administrative Law Judge
hillp 8. Hamess, D!rector
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!
R :‘YSE J: Thisis a workets compensation case. Beech Alrcraft Corporation
"\

(Beech) af:peais the declsmn of the Workers Compensation Board (Board) which

ordered Beech to pay Edwatd M. Dumbauld compensation based upon a 23%
petmanent partial general dtsabzhty Beech argues the Board misconstrued X 8.4,
44-301(c) &nd that the Board‘s applicationt of 44-501(c) results in a violation of the
Equal Pmtecnon Clause. We fmd no error and affirm.

Duﬁ'lbluld began wor:k.ing for Beech in 1978. He began having bilateral wrist,
{
hand, amd elbow problems in August 1978. In 1994, Dumbauld had surgeries on his

wrists. A.éter the surgeries, ha returned to work. The parties stipulated that
Dumbmlcl had a 23% unpazrment of function to the body as a whole.

Thq:.ﬁnud determined; that Dumbauld’s injury was caused by a series of mini-
traumas _— g on each d;ay he worked. The Board further determinegd that
undet Bzﬁy v, Boeing Military Airplanes, 20 Kan. App. 2d 220, 885 P.2d 1261 (1994),
Dumbauld"s date of accident .should be August 21, 1994, Dumbauld’s last day of work
before his gurgerie.s The Boa'd determined that Beech was liable to Dumbayld for

cumpmanon based upon a 23% permenent partial general disability.

On ?ppeal. Beech a:gues that the Board should have reduced the award based
on -I;&-SDI(:) That subsecﬂon provides: “The employee shall not be entitled to

recover fot the aggravation uf a preexisting condition, except to the extent that the

!

.
! :
i

7-8



work-related injury causes increased disability. Any award of compensation shall be
1
| H . ' : .

reduced by the amount of functional impairment detersiined 10 be preexisting.”

Beq::h points to a st-atemant by Or. Bruce Ferris that 90% of Dumbauld’s

impamne;ht existed before Angust 22, 1994, and concludes that the Board
nusconstn,md 44-501(c) when it failed to award compensation based only on a 2.3%
disability (10% of 23%).

k%ch s argwment is samewhat confusing. While recognizing that Berry
mblish a bright-line rule for determining the date of accident in a case where
repeﬂtivé use results in carpal tunnel, Beech nonetheless urges that the Board
should hiwe treated this case as involving two accidents: one before and one after
Dumblu;d‘s surgeries. The'.fe is nothing in Berry which warrants such an approach,

| _

Our cases have long treated a series of mini-traumas as one accidental injury.
il m]ulry occurring as the result of a single accident [s compensable, surely we will
nat dacllre that injury resultmg from a dozen ot more of the same or similas
amdmﬂ all occurring In the coure of the employment, Is noncompensable.’”
Murphy | v. IBP, Inc,, 240 Kan 141, 144, 727 P.2d 468 (1986); Miller v, Bowrd of Trustees
of KPERS 21 Kan. App. 2d° 315 310, 858 P.2d 1188 (1995); Downes v. [BP, Inc., 10 Kan.
App. 2d ;9. 41,691 224 4; (1984), rev. denied 236 Kan. 875 (1985). There is nothing in
Berry wl“kfuw suggests that ;iour treatment of mini-traumas should be changed, and

d 13
| .
¢
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we find fo reason to do 50, See Depew v. NCR Engineering & Manufacturing, 263

E

Kan. 15, ;L- P.2d . (1997).

| :
‘11\53. Board’s analysis iof Beech's argument is elear and helpiul;

Ti‘\e selection of a siﬁgte date is for purpuses of finding “accident’ or
oqcurrence and for computation of benefits. It does not presuppase
that all repetitive mini-traumas and the tesulting impairment which
préceded the acdden; date are to be conatdered ta be preexisting

cuﬁldiﬁom either for gpurpnaea of Fund liability or a reduction in -

b ;: fits under K.S. A: 44-501(c). Instead, they are all treated as part of

onz injury. There ace ¢ircumstances where preexisting repetitive use
mjuries can be -tabllshed within sufficiently defined perimeters of
tune and with mffment medical evidence of separate impairment to
establmh Fund hablhty or a percentage of preexisting impairment.
Hcpwover, tha drcumstancu in this case do not fit within either of
thgse categories.”

i
In!this casa, the Bua#d made a negative finding that Beech had failed to

estabhsh that Dumbauld sutfered from a preexisting impairment within the

mmmé

|
11

an ubutg?ry disregard of undlsputed evidence or some extrinsic circumstance such

as bias, iaassiun, ot p:ejudsce Guerro v, Dold Foeds, Inc., 22 Kan. App. 2d 53, 38, 913

P.2d 61:1j (1995). A.lﬁtﬂugh‘l!eech does not directly challenge the Board's negative

ﬂ.ndtng, W¢ are satisfied that the record contains ample evidence from Dr, Perxis that

he beli

ed Dumbauld’s cpnd:tion resulted From a series of mini-traumas and that

4
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of 44-501(c). Such a finding eay not be disturbed in the absence of proof of

N
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90% of Dumbauld 5 mini- traumas oceurred before Dumbauld was diagnosed, not
that Perris kncw of any pnorlsmgle trauma sustained by Dumbauld before he was
diagnosed.’
N

Beat%h‘s argument that}rhe Board’s decision violated the Equal Protection
Clause nuf?ezs from the samé flawed assumption that a series of mini-traumas are to
be divideci into separate acciaents Contrary to Beech's argument, the Board clearly
mpuad ‘that when there t is pmof of aggravation of a preexisting mpairntent, 44-
§0L(c) nequirea a reduction oE benefits, whether the claimed injury resuited from a
single tuu#tmﬂc event or a sgﬁes or mini-traumas. The problem here is that Beech
failed to pgiwa the pteexistinfg impairment.

!
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