Approved: February 16, 1999
MINUTES OF THE HOUSE COMMITTEE ON LOCAL GOVERNMENT

The meeting was called to order by Chairman Carlos Mayans at 3:30 p.m. on February 11, 1999 in Room
521-S of the State Capitol.

All members were present except:  Representative Ethel Peterson - excused
Representative John Toplikar - excused

Committee staff present: Michael Heim, Legislative Research Department
Dennis Hodgins, Legislative Research Department
Theresa Kiernan, Office of the Revisor of Statutes
Lois Hedrick, Committee Secretary

Conferees appearing before the committee:
Representative Tom Sloan
Charles Wright, Trustee, Lecompton Township
Charles Rutter, Legal Intern, Kansas Association of Counties

Others attending: See Guest List (Attachment 1)

The Chairman indicated that HB 2338 (Cities; incorporation; areas within five miles of existing city); HB
2339 (Planning and zoning; planning commission); and HB 2390 (County officers; execution and duties
of office) have been assigned to this committee.

Chairman Mayans opened the hearing on HB 2182 (Townships; power of eminent domain).
Representative Tom Sloan, the bill’s sponsor, testified in support of the bill which will allow a township
to acquire up to five acres of land for its use and the issuance of general obligation bonds (through an
election) to finance acquisition and construction costs associated with the purchased land. (See written
testimony, Attachment 2.) Members questioned why the Lecompton Township board was having
difficulty in acquiring land. Mr. Wright replied that no landowner is willing to sell to the township,
perhaps because of greed. Representative Sloan stated that in writing this bill he has written in checks and
balances at the local level to allow fair consideration of the issue of eminent domain. Representative
Horst asked if he would accept an amendment to reduce the percent of township voters needed to petition
for an election to challenge the land acquisition from 10 to 5%. Representative Sloan indicated he would
accept that. '

The Chairman asked about the provisions for public notice, and Theresa Kiernan indicated the provisions
were written in a "shorthand" manner to include the requirements of K.S.A. 10-120 which spells out the
notice requirements.

Charles Wright, Lecompton Township Trustee, testified in support of HB 2182, describing the difficulty
the township has encountered in acquiring another site for its shop (see Attachment 3). The Chairman
asked if the board had sufficient funds on hand to purchase land; why more funds are needed, and why not
repair the building they have? Mr. Wright answered that the building is beyond economic repair and there
is not sufficient space to house equipment and supplies. With growing population, the responsibilities
increase. Mr. Wright stated when serving as Topeka’s Mayor he was not in favor of eminent domain, but
in Lecompton is faced with a situation that cannot be resolved without it. Representative Dahl asked if
the county commissioners had been approached to take action. Mr. Wright replied the county counselor
has stated the county cannot provide any help. Representative Sloan stated that the county administrator
has advised it will take legislative action.

Representative Palmer asked if it has been considered to utilize no-fund warrants, and Mr. Wright
answered the township board preferred not to use them and indicated that eminent domain would be a last
resort for the board. The Chairman asked how close Mr. Wright lives to the present facility-perhaps he
could sell some land for the new site. Mr. Wright responded that would be replete with conflict of interest
and he wanted no part of that.

Charles Rutter, Legal Intern for the Kansas Association of Counties, testified in support of HB 2182. He
described the reasons the association supports the bill and recommended its passage (see Attachment 4).



There being no others present to testify, the hearing on HB 2182 was closed.

Chairman Mayans then asked if the committee was ready to act on some of the bills assigned the
committee. On HB 2064 (Powers of board of county commissioners; resolving statutory conflicts),
Theresa Kiernan indicated other bills have been introduced on the subject and thus no action is warranted
on the bill. With respect to HB 2063 (Retailers’ sales tax; resolving statutory conflict), she will review it
and report back as to its relevance.

Theresa Kiernan distributed a suggested balloon amendment to HB 2073 (Cities and counties; storm
water drainage improvements) to authorize, by ordinance, that a city may construct storm drainage
improvements in another city upon approval by resolution of the other city. The costs of construction
could be shared between cities. (See amendment, Attachment 5.)

Upon motion of Representative Huff, seconded by Representative Jeff Peterson, the amendment to HB
2073 was adopted as was the passage of the bill, as amended. Representative Huff will carry the bill on

the floor of the House.

Chairman Mayans stated the committee will meet on Tuesday and Thursday next week when hearings on
some of the assigned bills will be heard, as well as to take possible action on bills previously heard.
Theresa Kiernan distributed suggested balloon amendments to HB 2040 (Amusement rides; liability
insurance and inspection). (See Attachment 6.)

The Chairman noted the written testimony of Kurt Harper (an Attorney who represents the Wichita area
Builders Association) on HB 2203 (Cities and counties; planning and zoning) which had been distributed
to the members. (See Attachment 7.)

The meeting was adjourned at 4:30 p.m.

The next meeting is scheduled for February 16, 1999.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted
to the individuals appearing before the committee for editing or corrections. Page 2
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Testimony to House Local Government Committee on HB 2182 — February 11, 1999

Mr, Chairman, Members of the Committee, thank you for the opportunity to present an issue of importance
to a township in my legislative district, though the issue is not confined to just the Lecompton Township.

As T mentioned when I requested introduction of HB 2182 by this Committee, Lecompton Township has its
offices in a decrepit building which is totally inadequate for storage of township equipment and fails to
meet health and safety codes. Township Trustees will provide more graphic details about their facilities
and unsuccessful efforts to obtain a suitable site for construction of an appropriate and necessary building,

Attached to my testimony is the current statute that specifies the only circumstances under which townships
may utilize the power of eminent domain. You will note that it permits only the condemnation of ground
within a cemetery. HB 2182 seeks to narrowly expand that authority. Even though township
governments are very close and accessible to the people they represent, HB 2182 has been crafted to ensure
that Trustees have only limited additional powers to condemn property. The use of eminent domain or
condemnation proceedings are never lightly undertaken, it is the choice of last resort. However, sometimes
it is the only viable option open. It then is our responsibility as legislators to provide the appropriate
safeguards.

The bill specifies that:

e A maximum of 5 acres may be condemned and only for specific uses related to office space and
equipment storage.

e 10 percent of the township’s voters may petition for an election to challenge the land
condemnation/purchase or use thereof,
Voters must approve through an election any use of bonds to finance the project.
HB 2182 enables township trustees to appropriately conduct necessary business to serve their
constituents AND those same citizens may halt the proceedings at several points (a responsible system
of checks and balances).

Tharnk you for your attention and consideration of HB 2182. Lecompton Township’s Trustees need
assistance so that they can serve their constituents. I hope that after hearing their testimony, you will
recommend HB 2182 favorable for passage.
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PusLIiC PARKS AND CEMETERIES

80-932

Historv: L. 1917, ch. 84, § 1; L. 1919, ch.
103, 1. R.S. 1923, 80-916; L. 1982, ch. 72, § 14;
Juiv 1.

Cross References to Related Sections:

Title vesang in township, see 80-834.
Care of bv counties, see 19-3106, 19-3107.

Attorney General’s Opinions:

Townstup cemetery districts; inclusion of abandoned cem-
etenies. 83-168.

Eminent domain; procedure act; human remains: compen-
sation. 88-73.

Unmarked burial site distinguished with cemetery. 95-88.

80-817. Cemetery chapel. Any township
in the state of Kansas owning or ocferating as trus-
tees a cemetery is authorized an empowered to
procure, acquire and control a building to be used
as a chapel in connection with such cemetery in
which to hold burial or funeral services and such
other devotional or religious exercises as the board
may, from time to time, allow: Provided, That the
title to such chapel shall be vested in the township
maintaining such cemetery.

History: L. 1921, ch. 91, § 1; Feb. 27: R.S.
1623, 80-917.

80-918. Same; petition. The township
board shall not acquire, secure nor operate a
chapel as provided in K.5.A. 80-817 except upon
the application so to do through a petition pre-
sented to it signed by at least twenty-five percent
of the resident taxpayers of the township.

History: L. 1921, ch. 91, § 2; Feb. 27, R.S.
1923, 50-918.

80-919. Same; election; site; erection;
tax levy, limitation, Upon the receipt of such
petition the township board shall call an election
at which the question of the acquiring of a site for
and the building of a chapel as provided herein-
before shall be submitted to the electors of the
township, at which election the proposition sub-
mitted shall be “Shall the township build and
maintain a chape! in connection with the township
cemetery at an initial cost of dollars?” If the
majority of the votes cast at said election shall fa-
vor such proposition to construct and operate a
chapel the township board shall proceed to pro-
cure a site for such chapel adjacent to the ceme-
terv not exceeding one acre in area and to build
and maintain a suitable building for a chapel
thereon. The mode of acquiring the site shall be
by purchase, donation and contribution, condem-
nation, or gift. The board of township commis-
sioners is authorized and empowered to levy a tax

sufficient to pay for the site and erect the building
thereon: Provided. That in no event shall the com-
bined cost of the site and the building exceed the
amount of monev to be raised by an annual levy
of two mills on every dollar of taxable property in
the township for a period of five (3) vears.

History: L."1921, ch. 61, § 3; Feb. 27: R.S.
1923, 80-918.

80-920. 80-921.
History: L. 1935, ch. 318. §§ 1. 2; Repealed,
L. 1969, ch. 470. § 1; Julv 1.

80-922.
History: L. 1937, ch. 384, § L; Repealed, L.
1947, ch. 480, § 1; June 30.

Source or prior law:
L. 1835, ch. 317, § 1

80-923. Board of trustees of joint town-
ship parks or cemeteries: tax levies. Where
two or more townships in the state of Kansas com-
bine, and purchase or acquire or act as trustee for
grounds for a park or parks, or cemetery or cem-
eteries, the township board of each of such com-
bined townships shall constitute a board of trus-
tees, having full power and control of said parks
and cemeteries and shall annually determine the
tax to be levied bv every such township to comply
with the provisions and limitations of K.5.A. 50-
907, ;
History: L. 1937, ch. 385, § 1; March 29.

80-924 to 80-930. .
History: L. 1937, ch. 376, §§ 1 to 7; Re-
pealed, L. 1947, ch. 480. { L. June 30.

80-931.
History: L. 1941, ch. 398, § 1; L. 1947, ch.
478, § 1; Repealed, L. 1968, ch. 317, § 1; July 1.

80-932. Tax levy for care and mainte-
nance of certain cemeteries. The township
board of any township is hereby authorized and
empowered to levy an annual tax in an amount
not to exceed the limitation prescribed by K.S.A.
79-1962, on all taxable tangible property in such
townships, including such property of cities of the
third class, for the purpose o{Pproviding funds to
be used for the care and maintenance of ceme-
teries in such townships for which no provision is
made bv law for the levving of taxes for such care
and maintenance. or said township board may ex-
pend a sum not to exceed fifty dollars (8501 per
year from the general fund of the township in lieu
of said levy. The tax levy herein authorized shall

547
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Mt irman and members of the Committee:

I am Charles Wright, currently Trustee of the Lecompton Township in Douglas County.

Thirty years ago I had the responsibility as Mayor of Topeka to appear many times before these legislative
sessions, so I am not a virgin when it comes to doing that.

In 1966 Mrs. Wright and I inherited the 70 acres we now live on just northwest of Lecompton. Seven years later
we sold our home in Topeka and moved to Lecompton Township where we planned to spend the rest of our lives
living quietly, and most certainly out of public office.

However, two years ago my Township neighbors, because of my previous public experiences in Topeka,
prevailed on me to become a candidate for our Township Trustee. The filing fee was only $1 and I had no opposition.,
and [ was elected.

When I was elected 1 was instantly concerned about the condition of our Township’s equipment, its roads, and
most certainly our Township Shop. You have in your hands a four-color folder our Township has prepared to vividly
show the problems we are now facing.

We have 52 miles of gravel roads to maintain. If and when we get a heavy snow, we are only able to plow the
roads, leaving road surfaces on hills unsanded and untreated chemically because we do not have a truck to do this.
We would like to buy such a truck, but we have no place to safely store it, so we thus are unable to meet such an

emergency.

In addition, we have no security of any kind in our present shop. This has caused us to waste thousands of tax

dollars to replace tools and equipment stolen by vandals.

I call your attention to photo number 8 on the inside of the folder. 1 shudder to think what would happen if OSHA
were to descend on us about the health and safety we are providing for our employees and others. Like the folder

says, “As a governmental facility it is a disgrace!”

As the folder states, we have been unable to purchase land for construction of a new shop building. Property

owners either have refused to sell their land to us, or even discuss the possibility.

Therefore, this is why we have asked our Representative, Mr. Sloan, to come Lo our rescue by introducing House

Bill 2182.

We respectfully request your approval of it, and I will be happy to answer any questions the Committee might

have.

HOUSE LOCAL GOVERNMENT
Attachment 3-71
2-11-99

Thank you very much.
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KANSAS

ASSOCIATION OF

COUNTIES

700 SW Jackson
Suite 805
Topeka KS 66603
785023302271
Fax 7852334830
email kac@ink.org

TESTIMONY
concerning House Bill No. 2182
Township Board Duties
Presented by Charles Rutter
House Local Government Committee
February 11, 1989

Chairman Mayans and members of the Committee, my
name is Charles Rutter, Legal Intern to the General Counsel
of the Kansas Association of Counties. | appreciate the oppor-
tunity to comment on House Bill 2182, concerning the powers of
township boards.

From our understanding, HB 2182 arises out of a specific
need expressed by a township in Douglas County. However, the
bill is general in application and would provide additional flexibility
to townships around the state. The bill would grant townships 1)
the additional power to acquire by eminent domain real estate not
to exceed five acres for the construction of township buildings
therecn; and 2) the authority to issue general obligation bonds,
subject to a majority vote of township voters, for the purpose of
constructing township buildings.

The Kansas Association of Counties supports HB 2182,
as it 1) grants certain powers to township boards which are already
granted to boards of county commissioners; 2) provides a way
for township boards to exercise their discretion to provide services
in ways determined by the needs of township residents; and 3)
does not conflict with the role or purpose of county government.

Thank you for the opportunity to offer testimony on this bill.
| am available to answer any questions you might have.

The Kansas Association of Counties, an instrumentality of member counties under
K.S.A. 19-2690, provides legislative representation, educational and technical services
and a wide range of informational services to its members. Inquiries concerning this
testimony can be directed to the KAC by calling (785) 233-2271.

HOUSE LOCAL GOVERNMENT
Attachment 4
2-11-99



Sexcrn or 1999
HOUSE BILL No. 2073
By Committee on Local Government

1-21

AN ACT concemning cities and counties; relating to storm drainage im-
provements; amending K S.A. 12-631r and 12-631s and repealing the
exasting sections

Be it enacted by the Legislature of the State of Kansas

Section 1 K.S.A. 12-631r is hereby amended to read as follows 12-
6311 ta) Whenever # shall be the jrdgment of the governing hody of any
city that determines it 1s necessary to build wad construct storm sewers,
channels. retention basins or drains for the pumpose of enervang off stomn
water freen the streets, mvennes and alleys managmyg the storm drammage
areas of all or any portion of such aity # shall. by ordimaec order and
provuke for and m the umnr'nr‘;’:rrrarrd areas outsle of but witln three
miles of the corporate lmts of such aty. the sovernig body may an-
thorize the construction uf such storm sewers. channels retention basins
or (h-““\ 23] 1?1‘“ Hﬂmﬂ“(‘fl &f"f‘ ] %ll m Srlf"l (“?l\.rf‘-'.l'ffflf”l .Y]lfl,! ;)f‘
authonzed by ordmance Such ordinance shall designate where such
storin sewers, channels, retention hasms or drans shall esmmenes and
outhnae the snme to the pomt or pomis of eutlet or esenpe be located
Construction r?f such irn;rlrnl'-('nwn!.\ located outsiede the corporate limits
Dfﬂ FrIy .Vhﬂl[ nol commuwnce ll”[f'.\.\ S’l("l conxtricetion s (Ippr'()t'-.'.‘(l ’Jl’/ a
resolution mfﬂph’d by the board l?f county conmsstoners rrf the county
in which such improvements are to be located.

(b) _Whenever the board of county commissioners of any county Me=

HOUSE LOCAL GOVERNMEN

Attachment 5-1
2-11-99

Whgnever the governing body of any city
determines it is necessary to construct storm
sewers, retention basins, channels or drains
for the purpose of managing the storm drainage
areas of all or any portion of which are
located within another city, the governing body
may authorize construction of such storm
sewers, retention basins, channels or drains.
Sucp construction shall be authorized by
ordinance. Such ordinance shall designate
where such storm sewers, retention basins,
channels or drains shall be located.
iConstruction of improvements located within the
corporate limits of another city shall not
commence unless such construction is approved
by a resolution adopted by the governing body

of the city in which such im rovements
ng located. i are to

fﬁgférmines

mrd it is necessary to construct storm sewers._ retention basins, chan-
nels or drains for the purpose an managing the storm (l'rainag(’ areas Q;{
all or any portion of such county. the board may authorize construction
of such storm sewers. retention basins, channels or drains. Such construc-
tion shall be authorized by resolution. Such resolution shall designate
where such storm sewers. retention basins, channels or drains shall be
located. Construction of improvements located within the corporate limits
of a city shall not commence unless such construction is approved by
resolution adopted by the governing body of the city in which such im-

provements are to be located.

Sec P ¥ S 4 19 A b b e LM 17 A7,

et et

I-‘r;r .fflr- })urlm\:- s‘yf -*?HL‘H‘:; Shieefy rrm\.’?‘”('f”t:" rm[lf'nf"m P nu!fn'rr“l:r'{ll:
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by KS. A 12-631r. and amendments thereto, the governing body of seid
etties the city and the board of county commissioners of the cnunry\shall

lconstructing such improvements

be the sole judge of the expedieney of maldng said improvements pro-
vided for herem: and 1 the issuanee of said necessity for such improve-

ments and the issuance of general obligation bonds in payment therefor.
Sec. 3 KSA 12-631r and 12-631s are hereby repealed.
Sec. 4. This act shall take effect and be in force from and after its
publication in the statute book.
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HOUSE BILL No. 2040

By Representatives Sloan, Benlon, Bethell, Compton, Feuerborn,
Findley, Freeborn, Huff, E. Peterson, Stone and Vickrey

1-15

AN ACT concerning amusement rides; relating to inspection and regu-
lation thereof; prohibiting certain acts and providing penalties and
remedies for violations.

Be it enacted by the Legislature of the State of Kansas:

Section 1. As used in this act:

(a) (1) “Amusement ride” means any mechanical or electrical device
that carries or conveys passengers along, around or over a fixed or re-
stricted route or course or within a defined area for the purpose of giving
its passengers amusement, pleasure, thrills or excitement and shall in-
clude but not be limited to:

(A) Rides commonly known as ferris wheels, carousels, parachute
towers, bungee jumping, reverse bungee jumping, tunnels of love and
roller coasters;

(B) equipment generally associated with winter activities, such as ski
lifts, ski tows, j-bars, t-bars, chair lifts and aerial tramways; and

(C) equipment not originally designed to be used as an amusement
ride, such as cranes or other lifting devices, when used as part of an
amusement ride.

(2) “Amusement ride” does not include:

(A) Games, concessions and associated structures;

(B) any single passenger coin-operated ride that: (i) Is manually, me-
chanically or electrically operated; (ii) is customarily placed in a public
location; and (iii) does not normally require the supervision or services of
an operator; o]

(C) nonmechanized playground equipment, including, but not lim-
ited to, swings, seesaws, stationary spring-mounted animal features, rider-
propelled merry-go-rounds, climbers, slides, trampolines, moon walks

and other inflatable equipment and physical fitness devices!

(b) “Certificate of inspection” means a certificate, signed and dated
by a qualified inspector, showing that an amusement ride has satisfactorily
passed mspechon by such mspector

QePartne 0 T E30Urces: J"'_'_—-—"""

) Nondestruchve te.stmg means the deve]opment and application

HOUSE LOCAL COVERNMENT
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; or (D) any nonprofit amusement ride owned by a political
subdivision of the state

strike as marked and reletter subsections (d) through (j)
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of technical methods such as radiographic, magnetic particle, ultrasonic,
liquid penetrant, electromagnetic, neutron radiographic, acoustic emis-
sion, visual and leak testing to:

(1) Examine materials or components in ways that do not impair the

future usefulness and serviceability in order to detect, locate, measure-

and evaluate discontinuities, defects and other imperfections;

(2) assess integrity, properties and composition; and

(3) measure geometrical characters.

(e) “Operator” means a person actually engaged in or directly con-
trolling the operations of an amusement ride.

(f) “Owner” means a person who owns, leases, controls or manages
the operations of an amusement ride and may include the state or any
political subdivision of the state.

(g) “Parent or guardian” means any parent, guardian or custodian
responsible for the control, safety, training or education of a minor or a
disabled person, as defined by K.S.A. 59-3002 and amendments thereto.

(h) (1) “Patron” means any individual who is:

(A) Waiting in the immediate vicinity of an amusement ride to get
on the ride;

(B) getting on an amusement ride;

(C) using an amusement ride;

(D) getting off an amusement ride; or

(E) leaving an amusement ride and still in the immediate vicinity of .

the ride.

(2) “Patron” does not include employees, agents or servants of the
owner while engaged in the duties of their employment.

(i) “Person” means any individual, association, partnership, corpora-
tion, limited liability company, government or other entity.

(j) "Qualified inspector” means a person who holds a current certi-
fication or other evidence of qualification to inspect amusement rides,

issued by a program specified by rules and regulations adopted under

section 3.

() “Serious injury” means an injury that results in:

(1) Death, dismemberment, significant disfigurement or permanent
loss of the use of a body organ, member, function or system;

(2) acompound fracture; or

(3) other significant injury or illness that requires immediate admis-
sion and overnight hospitalization and observation by a licensed physician.

(m) “Sign” means any symbol or language reasonably calculated to

communicate information to patrons or their parents or guardians, in-
cluding placards, prerecorded messages, live public address, stickers, pic-
tures, pictograms, guide books, brochures, videos, verbal information and

— jﬁ__.f .

!

strike as marked and reletter subsections (d) through (j)
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visual signals.

Sec. 2. (a) No amusement ride shall be operated in this state unless
at the time of operation the owner has in effect an insurance policy,
written by an insurance company authorized to do business in Kansas,
insuring the owner and operator against liability for bodily injury to per-
sons arising out of the operation of the amusement ride. Such insurance
policy shall:

(1) Provide for coverage in an amount not less than $1,000,000 per
occurrence and not less than $2,000,000 in the annual aggregate; and

(2) name as an additional insured any person contracting with the
owner for the amusement ride’s operation.

(b)  An insurance policy required by this section shall provide that the
insurer may not cancel or refuse to renew the policy without 30 days’
written notice to the following unless inspection reveals the ride is unsafe
and appropriate repairs cannot or will not be made, in which case cov-
erage may be canceled immediately to force closure of the ride:

(1) The insured; and

(2) the department.

(c) A copy of the insurance policy required by this section shall be
available for inspection by any person contracting with the owner for the

amusement ride’s operation.

Sec. 3. E}ﬂm&e&w&ba&adspt—ml@md—mgmﬂ&ﬁem—spee&&éag
programs-that-issne-certification-or-other-evidenee-ofqualifieation-te-in-
s i seeretary-determines-require-edus

training-at-least-equivalent-to-these-required-on

the-effeetive-date-of-this~set-for-a-leve I-1-certifreationby-therational

6-3

——— strike as marked

/by a person with at least a level 1 certification by the national

?? No amusement ride shall be o erateg in this state unless such
e

ride has a valid certificate of inspection” An amusement ride erected at a
permanent location in this state shall be inspected by a qualified inspector
at least every 12 months. An amusement ride erected at a temporary

association of amusement ride officials

location in this state shall hav i ified inspector
Heby i y{. The certificate of an inspection required
by this subsection shall be signed and dated by the inspector and shall be
available to any person contracting with the owner for the amusement
ride’s operation. In addition, a visible inspection decal or other evidence
of inspection shall be posted in plain view on or near the amusement ride,
in a location where it can easily be seen.

Sec. 4. The owner of an amusement ride shall retain at all times
current maintenance and inspection records for such ride. Such records
shall be available to any person contracting with the owner for the amuse-
ment ride’s operation.

Sec. 5. Noamusement ride shall be operated in this state unless non-

before it is first operated in this state
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destructive testing of the ride has been conducted in accordance with th
recommendations of the manufacturer of the ride and in conformanc
with standards at least equivalent to those of the American society fo
testing and materials that are in effect on the effective date of this act. -

Sec. 6. (a) No amusement ride shall be operated in this state unles
the operator has satisfactorily completed training that includes, at
minimum:

(1) Instruction on operating procedures for the ride, the specific du
ties of the operator, general safety procedures and emergenc
procedures; :

(2) demonstration of physical operation of the ride; and

(3) supervised observation of the operator’s physical operation of the
ride.

(b) Noamusement ride shall be operated in this state unless the nam
of each operator trained to operate the ride and the certificate of eacl
such operator’s satisfactory completion of such training, signed and date:
by the trainer, is available to any person contracting with the owner fo
the amusement ride’s operation on the premises where the amusemen
ride is operated, during the hours of operation of the ride.

Sec. 7. No amusement ride shall be operated in this state unles
there is posted in plain view on or near the ride, in a location where the

can be easily read, fdlsafety instructions for the ride.

Sec. 8. (a) Each patron of an amusement ride, by participation, ac
cepts the risks inherent in such participation of which an ordinary pruden
person is or should be aware.

(b) Each patron of an amusement ride has a duty to:

(1) Exercise the judgment and act in the manner of an ordinary pru
dent person while participating in an amusement ride;

(2) obey all instructions and warnings, written or oral, prior to am
during participation in an amusement ride;

(3) refrain from participation in an amusement ride while under th:
influence of alcohol or drugs;

(4) engage all safety devices that are provided;

(5) refrain from disconnecting or disabling any safety device excep
at the express direction of the owner's agent or employee; and

(6) refrain from extending arms and legs beyond the carrier or seatin
area except at the express direction of the owner’s agent or employee.

(c) (1) A patron, or a patron’s parent or guardian on a patron’s behall
shall report in writing to the owner any injury sustained on an amusemen
ride before leaving the premises, including:

(A) The name, address and phone number of the injured person;

(B) a full description of the incident, the injuries claimed, any treat
ment received and the location, date and time of the injury;

strike as marked
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(C) the cause of the injury, if known; and

(D) the names, addresses and phone numbers of any witnesses to the
incident.

(2) If a patron, or a patron’s parent or guardian on a patron’s behalf,

is unable to file a report becauseMof the patron’s injuries, — strike as marked

the patron or the patron’s parent or guardian on the patron’s behalf shall
file the report as soon as reasonably possible.

(3) The failure of a patron, or the patron’s parent or guardian on a
patron’s behalf, to report an injury under this subsection shall have no
effect on the patron’s right to commence a civil action.

ensure-that-th -

Sec. 9. Any person contracting with an owner for the amusement
ride’s operation shall ensure that:

(a) Inspection certificates required by section 3 and amendments
thereto are available;

(b) maintenance and inspection records required by section 4 and
amendments thereto are available; and

(c) safety instructions for the ride are posted as required by section
7 and amendments thereto.

Sec. 10. Whenever a serious injury results from the operation of an
amusement ride:

(a) Operation of the ride shall immediately be discontinued;

(b) operation of the ride shall not be resumed until it has been in-
spected and the qualified inspector has approved resumption of opera-
tion; and

(c) the owner, within 30 days after the injury, shall notify the man-
ufacturer of the ride, if the manufacturer is known and in existence at
the time of the injury.

Sec. 11. (a) It is a class B misdemeanor for an owner or operator of
an amusement ride knowingly to operate, or cause or permit to be op-
erated, any amusement ride in violation of this act.

(b) Itis a class C misdemeanor knowingly to violate the provisions of
section 9 and amendments thereto.

(c) Each day a violation continues shall constitute a separate offense.

Sec. 12. The attorney general, or the county or district attorney in a
county in which an amusement ride is located or operated, may apply to
the district court for an order enjoining operation of any amusement ride
operated in violation of this act.

Sec. 13. The governing body of any city or county may establish and
enforce safety standards for amusement rides in addition to, but not in
conflict with, the standards established by this act.

bl I_____.._ strike as marked

6-5



Fab-1] e 10:C7A 3168 2687 4086 P .

SHERWOOD & HARPER
ATTORNEYS AT LAW
RIVERFRONT PLACE - 833 N. WACO
P. . BOX 830
WICHITA, KANSAS 67301

ROGER SHERWOOD IFIIONE (318) 267-1251 OFt 0 omal
KURT . HARFER CELECODIMR. (V15) 2674084 WILLIAM & | IARAN

February 11, 1999

The Honorable Carlos Mayvans
Kansas State Reprasentative
State House

Topeka, KS 66612

Dear Represcntative Mavans:

We provide representation from time to time to the Wichita Area Builders Associatic  and
various members of'the organization. Wehavcohad eccasion to revisw current statutes involving both
revenue raising muasures and 2oning measures requiring 2 “super-majority’’ vote by city cot neils
or commissioners. Currently before your Comamittee is HB 2203, which would serve to change some
of the voting rules with respect to the method of counting votes where a supet-majority is regired,

The Association has indicated its opposition to this measure, Il is our position that existing
statites adequately deal with the methad of determining the necesgary votes, and that it would nat
reprosent sound pelicy to change the voting righls of elected officisls as the same may be i lined
either in other statutes or in the ordinances of the individual cifies. We thersfors discourajs the
Committze from recommending passage of this bill,

We thank you for your consideration in this matter.

Respectiully yours,

SHERWOQD & HARPER
Gt —

g4 A._I!Tarper

KAH/sms

HOUSE LOCAL COVERNMENT
Attachment 7-1
2-11-99

02/11/99 10:38 TX/RX NO.0218 P.002



SHERWOOD & HARPER
ATTCRNEYS AT LAW
RIVERFRONT PLACE - 233 N. WACO
P. Q. BOX 830
WICHITA, KANSAS 47201

iﬂG.E. SFERWOOD TELEPHONE (318) 287.1231 I Taunget
RURT A.FIMRDER TELECOPIER (318} 267024 WILLLAD !'E. DARAN

February 10, 1999

Mr. Wess Galyen

Wichita Area Builders Association
730 North Main, Suite 1

Wichita, KS§ 67203

Re; Wichita Area Builders Association, et al v. City of Derby, Kansas
Case No. 98 C 3343, Sedgwick County District Court
Dear Wesg:

Enclosed please find the Attorney General opinions and Supreme Court case: which
we have used in connection with the matter involving the City of Derby and its excise tax,
The same may provide some additional insight on the effect and advisability of H13 2203
which Janet Stubbs is evaluating for you.

Sincerely yours,
SHERWOQCD & I—L/ARPER
éf =1 .

KAH/mac

Enclosures

TX/RX NO.0222
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*1813 Kar. Atty. Gen. Op. No. 92-41
Office of the Anorney Generai
State of Kapsas

(ipinion No, 92-41
March 23, 1952

Cites  and  Municipalities—-Planning  and

Planming, Zoning and  Subdivision
Regulations im  Cites snd Counties-- Protest
Petitions; Mayor in Mayor-Council Form  of
Government Not a Voting Member

Re:
Zoning;

Synopsis: A mayor in a mayor-council form of
municipal government may not vote on Y matiers
before the council pursuamt to K.S.A. 12-10a02.
Therefore, only the votes of the conncil showld be
considered in determining the 3/4 vote of ali of the
members of the governing body which is required o
override a protes. pedion, pursuant o K.5.A.
12-757(e). Cited herein: K.S.A. 12-742; 12-757:
12-10a01; 13.10aDz.

Verneon Jarboe

City Attorney

213 E. 7tk Sireet

Topeka, Kansas 66¢03-3679

Elsbeth I3, Schafer
Agsistant City Anoriey

213 E. Tth Sireet

Topeka, Kansas 666(3-3979

Dear Mr. Jarboe and Ms, Schafer:

I d

requested our opimion regarding X.5.A. 12-757{(a).
Specifically, you ask whether the language in
K.5.A.712-757(e) grams a vore to the mayor in a
mayor-couneil form of municipal government.

As anormeys for the city of Topeka, vou have
7.

Pursuant to K.8. A, 12-757(e), "z 3/4 vore of il of
the members of the governing body” is required to
adopt & zoning amendment when a protest petition
has been filed against it. A governing body is
defined under this act as "the governing body of a
city inm the case of citips.... " K.5.A. 12-742,

When a city operatis under a mayor-counci! farm
of government, it is governed by the provisions of
K.3.A. 12-10a01 et seq. See K.S.A. 12-10201.

o o

Copyright (¢} West Group 1998

Page 1

Pursuanot wo K.S.A. 12-10‘&‘3’2, the SUVETL Ig bOC[} ig
defined as follows:

"The governing body shall comsist ++° a mayar
and three (3) members of the council slected at
large and four (4) members of the cousci] elected
by districts.

"Any action taken by the ciry council :1all be by
4 majority vote of the members of (is council
serving on the council unless a greatar : umber of
votes are specifically required by anothe- provision
of law. The mayor may submit propos:is for the
consideration of the council, bur may nif vote on
any mater before the couneil. (Emphasis added).

Thus, while K.S.A. 12-757(e) requires : 3/4 vote
by "all of the members of the governiiz; body,"
K.5.A. 12-i0a02 specifically forbids th: mayor
from voting on any mamers before the eouncil.
K.8.A. 12-757 does not specifically preemrt K.S A,
12-10a01, so the two stanues must be el 1o give
effgct 1o both if possible. Kuansa: Racing
Management, Inc., v. Kansas Racing Ceyr mission,
244 ¥an. 343, 2353 (1989). In our apinicr K.5.A.

2-757{e) ean be read o require 3/4 vate of orly the
council members in a mayor-council foryr of city
government., Therefore, the mayer shoui: nar be
included in the 3/4 vore.

In conoclusion, K.§.A. I2.10202 govery: that a
mayer o a mayor-council form of it unicipal
government may nof vote on any matters &: fore he
council,  Therafore, K.5.4. 12-757(e) .3jes not
grant a mayor voiing: power only the council
members will constirute the 3/4 vore reiired to
2dopt a zoning amendment when a proies pstition
has been filed.

Very truly yours,

Robert T, Stephan
Antorney Genera| of Kansas
Julene L. Miller

Deputy Atornzy General

No claim o criginal .S, Govt., works

TX/RX NO.0222 P.003
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*3065 Kar. Awy. Gen. Op. No. 85-126
Office of the Attorney (General
State of Kansas

Cpinion Mo, 83-126
September 18, 1985

Re: Cides and Municipalities—Ordinances of
Cities--Vore by Yeas =and Nays; Majority of
Members-Elect Ruquired

Symopsis: Under the provisions of K.5.A. 12-3002,
an abstenrion shouid not be recordad and counzed as
acquiescence in the wiil of the majority voting on an
ordinance. Thus, where the vote on a Froposed
ordinance by a 6 member council is 3 members in
faver and two members against, with cne mewmbar
abstaining, and the mayer does not sxercise the
power 10 cast a deciding vote in favor of the
ordipance, the ordinance fails. Cited herzin:
K. S AL 12-3002, 14-111

Mr. David H. Heiliman

Ciry Attorney

200 West Main

Council Grove, Karsas 66846

Dear Mr. Heilman:

3

You request our opinion as to the validity of an
ordinance vacating a portion of a street in the City
of Council Grove. Specifically, you advise thar the
city council is comprised of 6 members, znd that the
vete on the ordinance was 3 members in favor and 2
members against, with one member absrsining.
Additdonally, you indicate thar the mayor did not
cast 2 vote on the ordinance.

Under the commen law, 2 majority of a bedy, such
as a muamicipal cowscll, constimiss a guorum, anod
the vow of a majority of those present, providing
they comprise a quorum, is legally suffigient ro
constitute wvalid acrion by the body. See Kansss
Amerney General Opinion Nos. 77-391 and 82-43.
Additionally, in csses where the common law
requirement of a majority of a quoTum was in effect,
the rule evelved that abstention from veting by a
member of the body would generally be regarded as
acquiescence in acionm which js favored by =
majority of those who do vote with respect to the

{Zepyright (o) West Group 1998 XNo

02/11/99
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matier. Id,

While the common law rule has been :ollowed as
o the transaction of ciry 'business' lize K.5.A,
I14-11¢], it has been displaced by K. 8.A . 12-3G02 in
regard to the adoption of ordinances. ‘1hat stamure
provides as follows:

"The vote on any ordinance, = cept as otherwise
provided herein, shall be by veas and 14 ¥s, which
shall be entered on the journal by the (lerk. No

ordinance shall be valid unless a maigrily of all the
members-clect af the council of counct _cities or

mavor and other comimissioners of ¢¢ mmission
cities voite in favor thersof: Provide:| _That in
council cites where the number of favgr ible votes
is one less than required, the mavor shall have
power 10 cast the deciding vote in fayur of rthe
ordinzgce.' {Emphasis added.)

Under the above-guoted stamute, am oriigance is
oot valid unless i receives the affirmative vore of a
majority of the full merbership of a gity o uncil, or
the affirmative vote of one less than 2 myl arity and
the affirmarive vote of the maver, In such
circumstances, the weight of auriority hojrs that an
abstention will not be regarded as an 2f Trmative
vote aligned with the majority. See Kansa: Auomey
General Opinion No, 77-391.

Accordingly, in our opinien under the §: ovisions
of K.5.4. 12-3002, an abstention shoul: nat be
recarded and counted as acquiescence in 1)y will of
the majority voung on an ordinance. Thuy, witers
the vatz on a proposed ordinance by a & member
council is 3 miembers in favor and two ;iembers
against, with one member abstaining, and 112 mayor
does not exercise he power to cast a decid ng vete
in favor of the ordinance, the ordinance fail:

Very truly yours,

Robert T. Stephan
Attorney General of Kansas
Terrence R. Hearshman

Assistant Amomey General

aim o original U.5. Govi. works
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*3715 Kan. Anty. Gen. Op. No. 86-11
Office of the Anorney General
State of Kansas

Opinion No. 86-110
July 24, 1986

Re: State Departmems; Public Officers and
Emplavees--Public Officers and Employees--Open
Public  Meetings; Bodies  Subject  Thereto:
"Membership of a Body'; Mayor-Council Farm of
Government

Synaopsis: The intent of the Kansas siamutes
authorizing the mayor-council form of municipal
government is that the office of mayor is separate
and distinet fTom the members of the council, Under
the Kansas Open Mectings Act 2 meeting i5 defined
as a prearranged gathering of a majority of a
guorum for the purpose of discussing the busimess of
the governing body, A 'majority of a quorum’ is
the smallest number of members of the 2CVerning
body thar can tahe official action. In accordance
with the intent of 'he Kansas starwtes and the purpose
of the KOMA, we conclude that the 'memberskip of
the body' in a mavor-council form of municipal
government dos not include the mayor for purposes
of determining the minimum number of persons that
¢an constiture a pgeting.  Cited hersin:  K.S.A.
A

15-108; 15-201; K.5.A, 1985 Supp. 15-204; K.5.A.

’

15-301; 15-310: 75-4317; 75-4317a,

Dennis W, Meore

District Attorney

Johnson County Courthouse
P.C. Box 728

61t Floor Tower

Qlathe, Kansas 66081

Dear Mr. Moaore:

As distriet anomey for Johnson County, Kansas,
you request our opdnion on the interpretation of a
provision of the Xansas Open Mectings  Act
(KOMA), K.5. A. 75-4317 o1 sea. We are infarmed
that the Ciry of Westwood Hills is 2 third-class city
in Johnson Counry with a mayvor-counci] form of
gOvernmeni. You ask whather the mavor is
included with the nembers of the city council o
determine the 'mambership of 2 body' for purposes
of the KOMA,,

The Kansas Open Meetings Act provides that it is

Page 1

‘the™policy of this state thac meetings for the conducr
of governmental affairs and the i isaction of
governmental business bs open 0 (e public,’
K.5.A. 754317 A 'meeting’ is defined 35 follows:

‘As used in this aer, 'mecting' neans any
prearranged gathering or assembly by a majority
of a quorum of the mcmbership of a body or
agency subject o this act for the iurpose of
discussing the business or affairs of 1= body or
agency,” K.5.A. 75-¢3]7a.

The open meetings law is violated if 'a najority of
2 quorum of the membership of a bouy' hald a
private, prearranged mecting . discuss
governmental business.  You ask if the nayor is a
member of the body because you are concerned
whether the KOMA Is violated if the meyor mects

witll city council members to discuss city @ usiness,

The starutes governing third-class cite with the
mayor-council form of government are found at
K.5.A. 15-101 grseq. K.S.A. I5-106 ¢ tes that a
majority of councilmen rnust be nresent o constnice
& guorum (0 do business. Jn Attorner General
Opinion Ng, 83.6, ws stated that a "Imlaw iy o
mizans the number ope grester than half ¢ e number
of members of the governing bod) See also
Atorney General Opinion Ne, 83-174, |1 was also
noted in the opimion that since particuli - quorum
tequiremenis are not uniformly applicelle o ail
cities, a city may through its home ril: powers
change the guorum requirements of s ;pverning
body by charter ordinance. Ws are infcsmed that
the city of Westwood Hills has not chinged the
number required to constiture a quorum sy eified in
K.5. A, 15-106. It should be noted, how:ver, that
an ordinance cannor be enacted unless 2 zlijoriy of
the zntire membership of the ciry council soted for

it. K.5.A, 12-3002.

A third-ciass city with a mayer-counci form of
government must  ¢lect & mayor id  five
councilinembers. K.S.A. 13-201. If the mayor is
1o be counted with the council membears foy Jurposes
of the KOMA, four persoms would coistimuie a
quorum {ene-half the roral number plus i), and
ihres persons would be a majoriny of the querum. If
the mayor is not 2 ‘member of the body, ' ! owever,
three persons (a majority of five) would coi annuie a
guorum, and a majority of the guorum 7 ould be

oWo.
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XX Kan, Op. Awry, Gen. 44

Iz determining whether a mayor should be
considered a member of the governing body of a ciry
o ascertain gquorum, the stantes aythorizing the
fnayor-cauncil form of government and the surposs
of the KOMA rust be examined. K S.A 1520
provides for the election of 'a mayor, and five
councilmembers.’  (Emphasis added.) With the
consent of the council, the mayor is empowered o
appoint city officials and to fill vacancies og the
eouncil. If the office of mayor is wvacage, rhe
president of te council becomes the mavor uniil the
next regular slection. K.S8.A. 15-201; K.S.A. 1583
Supp. 15-204. 'The city coureil shall elect one of
their own body as ‘president of the council” to serve
in the mayor's absence. (Emphasis added.) K.S.A.
15-310. It is the mayor's duty to preside at counci
meetings, break a tie vots, and enforce the law's ard
city ordinances. .S.A. 15-301. The powers of the
city council are listed in chapter fifieen, article four,
which is entitled 'Geperal Powers of Governing
Body.” The iment of these statutes dppears ©© he
that the council is the governing body of the ¢iry and
that the office of Imayor is separate and distinct from
the city council. The statutes authorizing the mavor-
courcll form of government for first-class cities,
K.S A, 13-104 g seq.., and second-class cities,
K.5.A. 14-101 el seq., are very similar in substancs
i0 the above statuizs. We nore that the number of
Councilmembers of & first or second class city varies
according to the number of wards established iz che
city. Sez K.S.A. 12-304; K.§.A. 14-301.

*3716 Kansas has no case law as to whether a
mayor it a member of the governing body of the
city. In general, the law has been stated as follows:

"Whether or not the mayor or ¢hief officer of a
municipal corporztion is regarded as a mernber of
the municipal legislative body depends onm the
erms of the charter or statute under which the
corporation is organized. It has been held thar he
is nol 2 member of the governing body, or a
branch thereof, unless expressly made such by
law.” 62 C.J.§. Municipal Corporations § 388.
See Clark v. Makan, 594 S.W.2d 7 (Ark. 19803
(Starute provided that the mayor was pari of the
council.}; 4 MecQuillin, Municipal Corporation, §
13,19, pp. 498-300 (1968). In 56 Awm Jur.2d
Municipal Corporstions §§ 163, 165, 176, it is
staied that, even if the mayot is authorized to
presids at meefings and vote o break z g, the
mayor is net part of the council and cannot be
counted In determining the presence of a guorum

Page 2

uniess otherwise specified by stamte. See Savape
v. City of Adanma, 251 35.E.24 248 ¢Ga, i878)
(Power 10 veto ordinances did ROt tiake mayor
part of couneil.)

The intent of the Kanmsas statutes an¢ the general
rule that a snayor is not part of the govraing body
unless specified by stamits must he comsidered with
e purpose of the KOMA. The apen I terngs law
was designed to pravent public meering:. from being
a 'rubber-stamp’ of agreements made b orahand in
private by members of the public body.  Thus, the
term ‘majority of a quorem’ was chosc 1 te define
the number of persons ithai conld Lonstiture a
Meeting a5 it is the “smallest group of tI: partieular
Sovernmenial body that ¢an rake official action.'
Tacha, 'The Kansas Open Meetings Aci: Sugshine
on e 3unflower State?', 25 U.Kan.[ Rev, 169,
182 (1977).

The business of the City of Westwood Hills is ta
be carried out by the council. K.S.A. 1% 106, The
only simuation in which the mayor is it volved in
binding action is when breaking a tie wire. If the
mayer is Included as a membar of the ouncii, a
majority of the quorum is three. In thy case e
mayor could miect privately with oaly ¢re counci
member o discuss city busimess withoup vialating
the KOMA. Also, there would be no vislaron of
the gpen meetings laws if two council me: ibers inet
to discuss city business behind closed door . On the
other hand, if the mayor is not counted 25 | member
of the body. a majority of the quorum is twvo. The
mayor could meet behind closed doors with one
council member o discuss city busines: without
violating the open meetings law because '.a mayer
would not be considered in figuring a ma ity of a
quotum. Twe couneilmen, however, could! oot meet
io private to discuss cirv business as a majs riry of' a
quorum would be present. (We recognizs that the
resuit in chis scenerio may be different in t1: case of
a First or second clasg city with a differer! number
of councilmembers than five.)

When a tie vote is broken, three per+oms, the
mayor and two councilmembers, are needus. to rake
binding action. Even if the mayor is not ¢ ioted as
2 member of the body in thar instapce, the purpose
of the KOMA is served as the smalles; gumber
needed 1o 1ake binding action is prevenu d from
meering privately. In addition, two membe: s of the
council wauld be prohibited from discuss ng city
business in private. Ia the case of a mee: ng held
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XX Kan. Op. Any. Gen. 44

with a bare quorum (three councilmembers), the
vate of two wonid constitute binding action. If the
mayor was included as a member of the council,
these Two persons could mest privately and, in
effect, make the decisions of the city behipd closed
doers. In our epinion, this latter simation would
violate the intent und purpose of the KOMA.

In summary, the intent of the Kansas SLatutes
zuthorizing the raayor-council form of municipal
government is thet the office of mayor is separate
and distinct from the membars of the ceupcil.
Under the Kansas Open Meetings Act, a mesting is
defined as a prearranged gathering of 2 majority of a
quorum fer the purpose of discussing the business of
the governing sody. A 'majority of a quorum’ is
the smallest number of members of the governing

Page 3
body that can take official actiom. In 3a¢cordance
with the intent of the Kansas statutes and | ae purpose
of the KOMA, we conclude thar the ‘mer (bership of
the body' im a mayor-council form o municipa!
government does not include the mMayor i1 T purposes
of determining the minimum number of 1rrsens that
can constifute a mesting.

Very ruly yours,
Robert T, Stephan
Atorney General of Kansas

Rita L. N&il

Assistant Atterney Geperal

Capyright (¢) West Group 1998 No claim to criginal U.S. Govt, works
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*3715 Kan. Atry. Gen. Op. No. 86-110
Office of the Anorney General
Srate of Kagsas

Opindon No. 86-110
July 24, 1988

Re: State Departmenis; Public Officers and
Employees--Public Qfficers and Employzes--Opan
Public  Meetings;  Bodiss  Subject  Thereo;
‘Mempership of @ Body': Mayor-Council Form of
Government
Svnopsis: The intent of the Kans
authorizing the mayor-council form cF rﬂun,:p
government is that the office ol mayer is separate
and distinct from the members of the councit. Under
the Kansas Open Meetings Act 2 mecting is delined
a$ a prearranged gathering of a
uorum for the purpose of discussis
govarning body. A ‘majority
the smallest number of members of the
body that can wzkn official action. In =sccordar
wiih ihe imient of the Kansas siatuies and the purpase
of the KOMA, we conclude that the ‘membership ot
the body' in a2 mayor-council form of municipal
zovernment does ant include the mayor fo pu osag
of determining the minimum number of persons hat
can constitute a2 rieeting.  Cited hereln! fa.b.A
15-106; 15-201; K. 5. A, 1985 Supp. 15-204; K.5.A.

statuiss
al

a
n

'Cl U(l

the

a

15-301;: 15-310; 75-4317: 754317a.
Dennigs W, Moore

District Attorney

Johnson Counry Courthouse

P.O. Box 728

6th Floor Tower
Olathe, Kansas 66061

o

ear Mr. Moors:

As district attorney for Jehnson Counry, Kansas,
yOu Tequest our opinion on e interpretation of a
provision of the Xansas Opsn Mesrings  Acl
(KOMA)Y, K.5.A, 75-4317 a1 seg. W are infermed
that the City of Wistwooed Hills is 2 third-class ¢ty

in Johnson County with a mayor-council form of
SOVETrTInEnt. You ask whether the mayor 1s
included with the members of the cify council @
datermine the "merabership of a bady’ for purposes

\.‘f the KOMA
The Kansas Open Meelin
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‘the™policy of this state that meetings for t72 conduct
of governmenral affairzs and the trannictdon of
govérnmenial business open o ih: public’
K.S.A, 75-4317. A 'meeting’ (s definad a¢ follows!

be

‘As used in this act, 'mecung' gi:ans  &oy
prearranged gathering ar assembly by o majanoy
of a querum of the membership of & bodv ar
agency subject 1o thiz acr f:;r the mirpose of
discussing the busincss or affairs of th: body or
agency.' K.S$.A. 75-4317a

The open meetings Jaw 15 violated If 'a r1ajori
a gueorum of the membership of 2 h
privats, prearranged meeing w discuss
governmental business. You ask if the riayor is a
member of the beody bscauss you are .oncemcd

whether the KOMA is viclaced if the mrayor meers

with city council members to dissuss city by siness,
The stamues goverming dird-class citic with the
mayor-councid form of government are found at
K.5.A. 15-101 ef saq, "‘S.A. 15-106 st es that a
majaricy of councilmen must be present 63 ousioue
2 guorum w do business.  In Auworner General

Opision No. §3-6, we stated that 2 "[mlaja-ine . . .

mezns the number one greater than half hi: number

of msmbers of the governing body . . ..° See alsg
y

Anerney Generzl Opinion Ne. 83-174. I was alse

noted in the opinion that since particular quorum
raquirerments are net uniformly applicalre w all
cities, & city may through fs home ro powers
change the guorum requirements of it ;overning
body by charter ordinance. We are informed that
the city of Westwood Hills has not chiized the
oumber raguired to constiue & gquerum spegified i
K.5.A. 15106, I ‘1"

should be noted, howe ver, o
zn crdinance cannot be enacted unless a ougeniy @
the eniirs membership of the city coun‘_:l sotzd fo
it. K.S5. A, 12-3002.

"1:*1

b |

Torm of
five

unet!
Ele st

A ihird-c!

ass oty with a mayor-co
government rmust  elect mayor

councilmembers. K.S$.A. 13-201, If r‘;.
to be counted with the council
of the KOMA, four perscns would <
quorum {one-half aumber plus ¢
three persons would be a majerity of €
the mmayor is not a ‘member of the body,  OwWevEL
three persoos {a majority of five) would aviastinue 2
quorum, and the guorum eould be

s
[82 5 A
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766 P.2d 143, 24 Kan. 117, Ciry of Haven v. Gregg, (Kan. [988)

be allowed o prevent government action by
inaction.

7. STATUTES €=239
361 —--
361VI  Consvucton and Operation
361VI(B) Pariicuiar Classes of Statures
3561k239 statutes n derogation of common
right and commen law.
Kan. 1988,

Rule that stawres in derogation of common Iaw
shouid he strictly comstrued is inapplicable 1o any
general statuie which must be liberally conscrued,
K.5. A 77-109.

Syliabus by the Court

1. Kaneas follows the common-law rule that a
member of 2 public body who abstains from voting
is counted as vouiny with the majoricy, ar ar Jeast as
acquiescing in its antion, unless the commern law has
been modified by staturory law.,

2. ¥.5.A. 12-3002 provides that ne city ordinance
sball be valid unless a majority of all the members-
elect of the council voies in favor thereof and has
thereby modified the comman law that an abstention
counts as an affirmutive vote.

Larry A. Bolmn, of Gorschalk, Bolion, Kibbe &
Whitermnan, Huuwhinson., was on the bnef for
appeilant.

There was no appearance by appellee.
LOCKETT, Justica:

Appellant, the Chy of Haven, Kansas, appezls a
ruling of the district court of Reno Counry hoiding
Municipal Ordinancs Neo. 457 was invalid because 2
majority of the city council had failed to vee for its
passage as required vy K.5. A, 12-3002,

On Seprember 2, 1987, the chief of police of the
City of Haven, (Cuy) issced 2 complaimt against
Donald Gregg for violating Ordinance No. 4357,
which prohibits the sale or service of =ziccholic
liquor without obtzining a ciry licenss. Gregg
entered a plea of no contest and a finding of guilty
was entered by the municipal court judge. "134
Gregg appealed 10 tie distrier court of Reoe Counry,
claiming that because a majority of the elected
members of the ¢ity council had not voted Tor the

Cepyright (¢) West Group 1998
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passage of the ordinance as required |y K.S.A.
i2-3002, Ordinance No. 437 was invalid,

During the district court wial, rwo witnessas
testified.  The chief of police tesiified fiat on the
nighr the ity council passed Ordinance Ny . 457, the
mayer was absemt and only four of the 1ive elecied
city councilmen were present. When de ; rdinance [
244 Kan. 118] was approved by the coineil, only
two of the three members voted: two vored in favar
of the ordinance, one member abstaing:. znd the
member acting as mayor did not vote. The sity
clerk restified thar three members voted ft r passage
of the ordinance, but admitted that her 1 unuies of
the August 3, 1987, meerng mercly redl wcted diat
the motion to pass the ordinamee "carrizi.” As
hers was no breakdown of the "yeas” an¢ "nays” in
the minutes a¢ reguired by K.5.A. 120002, the
minutes of the meeting did not reflect an » senrion,
nor did the city cleck recail one. The ity :lerk zlse
testified that, at the next council mering, the
minutes of the August meeting were 2ad and
appraved without change or correction b, the four
council members present, three of whom 1ad been
present at the August meeting. The ordinince was
reguiatly published in the official ciry new:papsr on
Angust 20, 1887,

At e close of the case, defendant jwoved o
dismiss on the basiz that Ordinance No. 457 was
invalid gince it had not been passed by a 1w jority of
the elected city council members. In a
memorandum opinion, ibe district court d: ermined
one council member had absiained and «aly two
members of the council bad voted in faver of the
ordinanes. The distrigt court then declored the
ordinance invalid because a majority of
members-glect of die city council had faile; 1o vote
for 1ts passaze. The City appeals,

The Kansas Ordinances of {(ires Agr, K.5.A.
12-3001 e seq., sets out the procasiwe for
consideration of an ordinance by a city jverming
body and the votes nesded for fimal »assape.
However, the Act does not address the effrst of an
absienrion upon the majority vore requited for
passage. K.S.A. 12-30072 provides:

"The vate on any ordinance, except as i berwise
provided herein, shall be by yeas and nay:, which
shalf be entered on the joumrnal by the ch:'k. No
ordinance shall be valid unless a majority . f all the
members-elect of lhe council of counsl ciXer ...

No claim to original U.S. Govt. works
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/66 P.2d 143, 234 Kan. 117, City of Haven v. Gregg, (Kan.

veie in faver thereof: Provided, That in council
¢cities where the number of favorable votes is ope
less than required, the mayor shail have power to
cast the deciding vote in favor of the erdinance.”
{Emphzsis added.)

[1] There is a prosumption that 2 city government
nas complied with the law n passing an ordinance.
In Truck-Tratier Suppl Co. Inc. v. Farmer, 181
Kan, 396, Syl 9 1, 311 P.2@ 1004 (1957), we
stated:;

"Where an erdinanee which has beea regularly
passed by z city council and [244 Kan., 119}
approved by the mayor is offersd in evidencs, and
the validity of such ordinance depends upon the
existence of one or more facts at the time of the
enactment théreof, the existence, and not the noo-
existence, of the necessary facts ¢ sustain the
validity of the ord:nance shouid be presumed in the
zbsence of evidence to the contrary.”

See Srare, ex rel., v. City of Atckison, 92 Kan.
431, 140 P. 873 (1214).

{2} Furher, the presumption that a city complied
with the law in passing an ordinance must be
overcome by clear and convineing evidence, Srare,
ex rel., v, Ciry of Hurchinson, 109 Kan, 484, 487,
207 P. 440 (1921). To be clsar and convincing,
ecvidence should be clear in the sense that 1 is
certain, plain 1o the understanding, unambignous,
and coovincing in the sense that it is so reasomable
and persuasive as 1o make it believable,

The Ciry argues that the defendanmt failed to
overcome the presumpedon of regulariry which
attaches _to the counceil's action and failed 1o establish
by clear and convincing evidence that the passage of
the ordinance was invalid, Essentally, the Ciwy
argues that since the city clerk testified she did
*I45 npot recall a council member abstaining from
voling and the minues of the council meeting reflect
that the ordinanee “sarried,” the trial court should
have accepted this 1s conclusive proof of proper
passage.

[3] In prior Kansus cases, parties antacking the
validity of an ordinunce have failed because they
presenied no evidencs 1o overcome the presumption
of the validiry of the ordinance, Here, there was
conflicring evidence. The police chief testified thart
two of the members voted t0 pass the ordinance and

1588) Page 3

one member of the council abstained. Thu city clerk
testified that three members of the counci| voted for
passage of the ordinance. After hesring this
evidence, the trial court found that only tv o council
members voted to pass the ordinance and one
abstained from voring.

Facwal findings of the trial zourt wil. aet be
disturbed on appeal as long as they are suyivorted by
substantial evidence, Substantial evidenci is such
legal and relevant evidence as a reascmal ¢ person
might accept as being sufficient to :ipport =
conclusion, See Williams Telecommuricelfons €o.
v. Gragg, 242 Kan. 675, 76, 750 P.2d 3ti (1588).
There is substandal competemt eviden:: which
supported the trial court's finding. In addiiin 1o the
chief of police's testimony, the city clerk : ated she
{244 Kan. 120] failed to properly record the
individual vewes of the members as reqiired by
K.S.A_ 12-3002. Therefore, the minutes oot be
conglusive proof that the ordinance was validiv
passed.

Because substandal competent evidence nipperied
the rrial court's finding, we now must ) termine
whether the court's finding that the ordiniice was
invalid because a majority of the councii riembers
failed to voie for its passage is correct. lhe Ciry
argpes that Kansas follows the common-law ule rthar
ap abstenticn is counted as a vote with the najority
or at least as acquigscence in the majority " ote and
that Kansas has not modified the common.jaw rule
oy staruie. I we fellow the commeon-law nyl2 which
counts an absienton as an affirmative wiote, the
ordinance would be valid because three of he five
elected members to the council would have - sted for
passage of the ordinance,

The common-law rule regarding ab:entions
evolved from a mle penaining to  :iections
announced by Lord Mansfield in Rex v. Forcorgt, 2
Burr. 1017, 1021, 97 Epg.Rep. 683 (17601
"Whenever eslectors are present, and dom't vere ar
all, (as they have done hers,} ‘They -irmuaily
acquiesce in the election made by those why do,' "
Rex v. Foxcroft concerned the appointmernt of the
wown clerk of Notingham by the mayor, &l erman,
and common council, Of the 25 electors, 1 were
present, nine veoted in favor ef the appointmat, and
12 refused te vote. Numerous subsgqueil: Cases
interpreted this language to mean thar thw e who
refuse to vote, or abstainers, are to be coiiuted as
voting with the majority. See Annot., 63 A.L.R.3d

Copyright {¢) West Group 1998 No claim 1o original 1.8, Govt, works

02/11/99 11:26

TX/RX NO.0221 P.007

7-10 58



766 P.2d 143, 244 Kan, 117, City of Haven v. Gregg, (Kae.

1064, and caser cited therein. See geperally 4
MeQuillin on Municipal Corporations § 13,32 (3d
ed. rev. 1985),

Early Kansas cises dermonstrate that we originaily
followed the rommon-law rule counting  an
abstention with the majority. In Smith v. State, 64
Kan. 730, 68 P. 641 (1902), the State brought aq
acton to restrain the city of Rosedale from carrying
out two ordinanies which obligawsd the city 1o
expend more morney than it was authorized ta raise
for general reverve purposes. This court quated
with gapproval the following language from The
Rushville Gas Coimpany v. The City of Rushville et
al., 121 Ind. 206, 208-09, 23 N.E. 72 (1BE9):

"The rule is that if there is a quorum present and
a majority of the quorbm vote in favor of a
measure, it will prevail, although an equal number
should refrain frum veting. It is not the taajority
of the wholz munber of members present that is
required; all thal is requisite is a majority of the
Tumber of members required 1o [244 Kan, 121]
constitute a quorum. If rhere had been four
members of the common council present, and three
nad voted for ths resolution and one had voted
against it, or had not voted at 2!, no one weuld
hesitate to affirm that the resoluton was duly
passed, and it can make no difference whether four
or six members ate presers, since it is always the
voie of the *146 majority of the quorum thar is
effective. The mere presence of inactive members
does not impair the right of the majority of the
quorum [0 proce&d with the business of the hady,
If members present desire 1o defeat a measurs they
must  vete  againgt i, for inaction will not
accomplish their purpose. Their silence |s
acquigscence rather than opposition. Their refusal
10 vOIE is, in effect, a deelaration that they consent
that the majority of the guorum may act for the
body of which they are members. ™

Further, in Equitv Investors, Inc. v. Anwnest
Group, Inc., 1| Kan,spp.2d 276, 281, 563 P.2d 531,
rev. deried 225 Ken. 843 (1977), the Court of
Appeals Tound thart the provisions of former K.5.A.
17-3101 (Corrick} (repealed), which provided that "
'"{the act of a majority of the directors present ag a
meeting at which a guorum is present shall be rhz
act of the beard of direciors unless a greater number
s required by the articles of incorporation, the
bylaws, or by provisions of law,’ " werz a
codification of the common-law rule.

1988) Page 4

[4] Does K.S.A. 12-3002, which requires a
majority of the members-aleet of the cily council 1o
vote m favor of passage of an ordinan. s, alter the
comrmon-law rule regarding i bstentions?
Jurisdictions which have similar starute- and have
considersd the issue are divided as to whether a
Statute had medified the common-law ruds

Some states adhere to the common-la.- rule and
count an abstention with the majority. A typical
case is Northwestern Bell T. Co. v. Rocril of Com'rs
of Fargo, 211 N.W.24 399 (N.D.1973), vhers rwo
members of a ciry eomuncil voted affirmiit vely, one
opposed, and wo sbstained due to a ¢onflice of
interest. The district court, refusing to count the
absieation as a vote with the majority, ruled the
passage of the ordinance invalid. The Nat h Dakota
Supreme Court reversed, holding zm \bstention
should be counted as a voie with the majority,
despite a stamite requiring the majoriy of "ail
members of the governing body” 1o coneur for valid
passage of an ordinance. The court d:slined to
adopt the tule disregarding abstentions. sta! ng:

" 'To adopt such a rule ... woud resu in some
INSI2ne2s in inaction and one-man e by a
ncnacting member of the council. Such » onvoring
member should be recorded either as yea” or
‘nay,” for there is ne provision in the :iatute to
record or enter the inaction of a member 117 council
who attends [244 Kan. 122] meetings :nd then
refuses 10 votz. A councilman it elects: for the
purpose of =xpressing an opinion. Action, and net
naction, is a duty that he assumeas with e office.’
T 211 N.W.2d at 402 (quoting Babyak 1. Afen,
106 Ohic App. 151, 154 N.E.2d 14 [1958]

The North Dakera Supreme Court reasoner filrther
that a member of 2 govermmental bady has 1 duty 10
vole and cannot avoid taking a stand  secause
allowance of such action would 211 :ourage
obstructive inaction. The court carefully r:stricted
its ruling to cases in which present irembers
declined 0 vote, rather than cases where courcil
members were zbsenr, dead, or disqualif i d. A
similar result has been reached in aiiitional
jurisdictions concurring with the above ! olding.

Payne v, Perrie, 419 S.W.2d 751 (Kv. 19671 Siaie
ex ref. Foung v. Yates, 19 Mont, 239, 47 | . 1G04
181, 134

(1897); Baobyek v. Alzer, 106 Ohio App. 1
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766 P.2d 143, 244 Kan. 117, City of Haven v. Gregg, (Kan, [988)

Other jurisdictions, however, have ruled thar
statures requiring a majority of the total number of
members of a municipal governing body to vote in
favor of an ordinance mandate an affirmmatdve vore
fromm each memkter before council action may be
deemed valid. Thase states decline 1o consider an
abstention as ag ffirmative vote. In Stare ex rel.
Roberts v. Gruber, 231 Or. 454, 373 P.24 657
(1962}, a city charter provided that vacaneies in city
elective offices were w© be filled by votz of a
majoriry of the elected members of the city couneil,
The counclf was comiposed of six members, of
which four atiendzd the mesting in guestion, three
voted in favor of the defendant's appointment to fill
the vacancy, and one abstained. The Oregon
Supreme Court, affirming the circuit court, held that
the common-law rule deeming abstennons as vores
*147. for the mazjority deoes naot apply when the
applicable statute requires affirmarive action of the
entire body.

{51 (8] In Kansas, the common law reémains i
force, unless modified by conssteticnal amendment,
statutory law, or -udicial decision. We recognize
the validity of the common-law rule that council
members have 2 duty to vore and should not be
allowed 1o prevent government action by inaction;
however, here the governing statute tnambiguous]y
Tequires an affirmative vote of a majority of the
antira gouncil,

[7] The common-law rule thar statuies in
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derogation of the common law shall se strietly
consued is wot applicable to any gener stature of
this sizte. All general siamues are o 2 liberally
construsd [0 promote their objective.  K.S.A.
77-109. Whan a [244 Kan. 123] etang: confliets
with the common law, the statute conwoly. Board af
Neosho County Comm'rs v. Cenrral Air C: nditioning
Co., Ine, 235 Kan. 977, 685 P.2d 1782 (| 984),

When interpreting 12-3002, the Jegislati: » intent is
the controlling facror. Accordingly, we must
ascertzin if the intent of the legislatur: was 10
overrule the common law by enaciing il e statute.
K.§. 4. 12-3002, which states the voting rocedure
and the number of members' vates re:aired for
passage, provides: "No ordinance shall be vaiid
unless a majority of ail the members-eivct of the
council of council cities ... vore in faver thersor”
{Emphasis added.}

The legistative inranr i3 clear. K.S.4. 12-3002
requires that a mgjoriny of all the member -&lagt of
the council voie in favor of an ordinance's passage,
Here, only twg of the five council memburcs of the
City of Haven voted for passage of the o> dinance.
The zbstentdon by onme of the eclected coumcil
tnembpers invalidated the ordinance becaus: 12-3002
cledarly prohibits counting an absiention or :efusal to
vore as affitmanve action.

AFFIRMED,

-1
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766 P.24 143, 244 Kan, 117, City of Haven v. Gregp, (Kaax. 1588}

*143 766 P.2d 143
244 Kan. 117
CITY OF HAVEN, Kansas, Appeiiant,
Donald GREEG, Appellee.

No. 62312,
Supreme Court of Kansas.
Dec. 9, 1958,

Defendant challenged validity of city ordinance
requiring license tc sell or serve alecholic bevarage.
The Distriet Court, Reno Counry, William F. Lyle,
Jr., J.. imvalidar:d ordinance on ground thar
majority of city council did net vote for its passage.
City appealed. The Supreme Cowrt, Locker, T..
held that stanute, which states that no ordinance is
valid uniess majority of members of city couneil
vote in faver of it, prohibited abstention or refusal 1o
vete from being counted as affirmative action.

Affirmed.

1. MUNICIPAL CORPORATIONS &=122
288
28IV

roceedings of Council or
Governing Body
Ordinances and By-Laws in General
Evidence

Presumptions and burden of

268IVIB)

258k122.1

268Kk122 1(2)
proof.

Formerly 288k 1221
Kan. 1988,

City government presumably complies with [aw in
passing gréinance.

MUNICIPAL CORPORATIONS €=122.1 23
268
2681V

2
Procesdings of Council or Other
Governing Body
268IV(B) Ordinances and By-Laws in Gegeral
268k122.1  Evidence
268k122,1¢2) Presumpiions and burden of
proof.

Formerly 268k122¢2;
Kzn. 1688.
Tesumption that city complied with law in passiog
ordinance must be overcome by clear aond
convincing evidence,

Copyright (¢) West Group 1998
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3. MUNICIPAL CORPORATIONS &= 22 14
268
2681V

Proceedings of Councii or Grher
Governing Body
268IV(B) Ordinaneces and By-Laws i General
268k122.1  Evidenca
268k122.1¢4) Weight and suffictency.

Formerly 268k123(4)
Kan. 1988.

Evidence supported conmclusion that  wo city
council members vorad (o pass ordinance, that one
abstained, and that ordinance was not zagsed by
majority, even though city clerk testified , aar thee
members voted for that ordinance: pol ce chief
testified that two members voied to pass and one
inember abstained, K.§,A. 12-3002.

MUNICIPAL CORPORATIONS €=g:

A
b

268 -.a-
2681V Procesdings of Couneil :r Other
Governing Body
268IV(A) Meetings, Rules, and Proces dings in
General
268k97 Number of voies requirad.
Kan. 1938,
Siatute, which stares that no ordinance s valid
unless majority of members of city counci! vote in
favor of jt, prohibited abstention or refusa. 1o vore

from being counted as affirmative acrion an | altersd
common-law rule thar abstention was wise with
majority, K.S.A. 12-3002.

5. COMMON LAW &=}
85
85KI0  Adopiion and Repeal
85k11 In general.

Kan. 1983, .
Cornmen law remains in forcs, unless modi ded by

comstitutional amendment, statstory law or udicial
decision,

MUNICIPAL CORPORATIONS &=54

8.
268 -
2681V Proceedings of Council or Qrher
Governing Body
I8BIV(A) Meerings, Rules, and Procesd;ngs in
General
268k93 Right 10 Vore
288Kk54 In geners],
Kan, 1988,

Council members have dury 10 vore and sio:id nor
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766 P.2d 143, 244 Kag. 117, City of Haven v. Cregg, (Kan. 1588) Page 2

be allowed 10 prevent government aetion by
inaction,

7. STATUTES =239
361 -
361VT  Consiruction and Operation
361VI(B) Particular Classes of Statuses
361k239 Statutes in derogation of commeon
right and common law.
Kan. 1588.

Rule that stanres in derogation of commen law
should be strictly construed is inapplicable to any
general statute which must be liberally construed.
K.8.A. 77-109,

Syllabus by the Court

1. Kansas fellows the common-law rule thar
member of a public body who abstzins from voring
is counted as voting with the majority, or at least as
acquiescing in its action, unless the common law hag
been modified by stanitory law.

2. K.5.A. 12-3002 provides that no city ordinance
shall be valid unless a majority of all the members.
e¢lect of the council votes in favor thereof and has
thergby modified tha common law that ag abstentien
counils as anm affirmitive vote.

Larry A. Bolion, of Gottschalk, Bolion, Kibbe &
Whiteman, Hutchinsen, was on the brief far
appeliant.

There was no appearance by appellee.
LOCKEYT, Justice:

Appellant, the City of Haven, Kansas, appeals a
ruling of the districr court of Reno County helding
Municipal Ordinance No, 457 was invalid because a
majority of the city council had failed to vete for its
Passage as required by K. 5. A, 12-3002,

On Seprember 2, 1987, the chief of police of the
City of Haven, (City) issued a compiaint against
Dornald Gregg for violating Qrdinance No. 457,
which prohibits the sale or service of alccholic
liquar without obtaining & city license. Gregg
emered a plea of no contest and a finding of guilty
was entered by the ‘oumicipal court judge. %144
Gregg appealed to the district court of Reno Counrty,
claiming that beczuse 2 majority of the electad
members of the ¢ity council had not voted for the

passage of the ordinance as required by K.5 A,
12-3002, Ordinance No. 457 was invalic!

During the distrier court trial, tw! witmnessag
esifled. The chief of police restified har on the
night the city counci{ passed Ordipance 1< 0. 457, the
mayor was absent and only four of the |ive eleated
city councilmen were present. When the srdinance [
244 Kan, 118] was approved by the civucil, oniy
two of the three members voted: two vor:d in faver
of the ordinance, one member zbs irzd and the
member acting as mayor did not vore, The city
clerk zeslified that three members votad {or passags
of the ordinance, bur adwitted that her ininutes of
the August 3, 1987, meeting merely refectad thar
the motion 10 pass the ordinance "carr:d.”  As
there was no brezkdows of the "yeas" am] "nays® in
the minutss as required by KOS A. 123002, the
minutes of the meeting did nor reflect an 7 bstention,
nor did the city clerk recall cne. The city clerk alse
testified that, at the next council metting, the
minutes of the August meeting were -e2d and
approved withowt change ar correction Ix¢ the four
council members present, thres of whorg sad been

present at e August meeting. The ardi:ance was
regularly published in the official city new paper on

August 20, 1987,

At the close of the case, defendant 1.0ved ta
dismiss on the basis that Ordinance No. 157 was
nvalid since it had not been passed by a o jority of
the elected city council members. In a
memorandum opiyon, the district court dis ermined
onz council member had abstained and raly two
members of the council had voted in favr of the
ordinance.  The district court then dec);rad the
ordinance invalid beczuse a majority of the
memnbers-elect of the city council had faile: ta vote

for izs passage. The City appeals.

The Kansas Qrdinances of Cities Aci, K.5.A.
12-3001 er seqg, sets ouwr the procedirs for
consideration of an ordinance by 2 city g:verning
body and the votes needed for final ;assage.
However, the Act does not address the affin t of an
absténtion upon the majority vete requicd for
passage. K.5.A. 12.3002 provides:

“The vote on any ordinance, except as o werwise
provided herein, chall be by yeas and nay:, which
shall be entered on the journal by the clerc. No
ordinance shall be valid uniess a majority of oll the
members-clect of the council of council ¢ider ...
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766 P.2d 143,

vole in favor thereaf: Provided, That in council
cities where the gumber of favorable votes ie one
less than required, the mayor shall have power o
cast the deciding vote in favor of the ordizance,
(Emphasis addecl.)

[1} There is a presumption thar a city government
has complied witk the lIaw in passing an ordinance,
o Truck-Trailer Supply Co. Inc. v. Farmer, 181
Kan. 396, Syl. € 1, 311 P.2d 1004 (1957, we
stated:

"Where an ordinance which has been regularly
passed by a city council and [244 ¥an. 119]
approved by the mayor is offered in avidence, and
the validity of such ordinance depends upon the
existence of one or mare facis at the time of the
enactment thereof, the existence, and nor e pon-
existence, of the necessary facis 10 Sustain the
validity of the ordinance should be prasumed in the
absence of evidenne to the contrary.”

See State, ex rel, v. City af Archison, 92 Kan.
431, 140 P, 873 (1614).

[2] Further, the presumption thai a city complied
with the law in passing an ordinance must be
avercome by clear ind convincing evidence. Srare,
ex rel., v. City of Hurchinson, 109 Kan. 484, 487,
207 P, 440 (1921). To be clear and canvincing,
evidence showld be clear in the sense that it is
certain, plain to the understanding, unambiguous,
and convincing in the sense that it is o reasonahble
and persuasive as to make it believabie.

The City argues thar the defendamt failed 10
overcoma the presumption of regularity which
anaches to the council's action and failed 1o establish
by clear and convincing evidence that the passags of
the ordinance was ‘nvalid. Essentially, the City
argues that since the c¢ity clerk testified she did
"145 nor recall a council member abstaining from
voling and the minutes of the council meeting reflect
that the ordinancs "arried,” the wial court should
have accepted this #s conclusive proof of proper
passage.

{3] In prior Kansas cases, parties artacking the
validity of an ordingnce have failed because they
presented re evidence 1o overcome the presumption
of the validity of the ordinance. Here, thers was
conflicting evidencs. The police chief testified thar
two of the members voted o pass the ordinance and
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one member of the coupcil abstained, Tl city clerk
testified that three members of the councl' voted for
passage of the ordinance. After hisring this
avidence, the trial court found thas only :vo couneil
members voted 10 pass the ordinance and ons
abstained from voting,

Factwal findings of the trial court w il not be
dierurbed on appeal as long as they are suj ported by
substantial evidence., Substantal evidence is such
Jegal and relevant evidence as a reasonshle DErson
might accept as being sufficiemt 1o ‘bpport a
conclusion.  See Williams Telecommunic: tions Co.
v. Gragg, 242 Kan. 675, 676, 750 P.24 3t 8 (1988).
There is substandal competent svider:e whick
supported the trial court’s finding. In addit o to the
cief of police's testimony, the ¢ity elerk - tated she
{244 Kan. 120] fajled to properly mecord the
individual votes of the members as rejired by
K.8.A. 12-3002. Therefore, the minutes ¢ annot be
conclusive proof that the ordinance wip validly
passed.

Because substanual comnpstent evidence ipported
the trial court’s finding, we now must . :ermine
whether the court's finding that the ordizpnee was
Invaiid becauss a majority of the council ; zembers
failed 15 vote for its passage is correct. " ‘he City
arguss that Kznsas follows the commen-lew —ale that
an abstention {s counted as a vote with the DEOTITY
Or at least as acquiescence in the majority ''ote and
that Kansas bas not modified the common aw rule
by statute. If we follow the cammon-law = which
counis an abstenden as an affirmative i, the
ordinance wounld be valid because thres of he five
elected members 10 the council would have * sted far
passage of the ordinance.

The common-law rule regarding abs entions
evolved from 2 rule peraiping to v ections
announced by Lord Mansfleld in Rex v. Fourofn, 2
Burr. 1017, 102i, %7 Enpg.Rep. 683 '1758Q):
"Whenever eleciors are present, and don't vote at
all. (as diey have dons here} 'They . irtually
acquiesce in the election made by those whi do.' ~
Rex v. Foxcrgft concerned the zppointmern of the
towz clerk of Nomingham by the mayor, alistraan,
and common council. Of the 25 eleciors, L1 were
present, nine voted in faver of the appoinumi: i, and
12 refused to vote. Numerous subssguer| cases
interpreted this language to mean that they: who
refuse tc vole, or absiaipers, are to be cousted as
voting with the majority. See Annor., 63 A 1..R.3d
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766 P.2d 143, 264 Kan, 117, City of Haven v, Gregg, (Kano.

1064, and cases cited therein. See geparally 4
McQuillin on Municipal Corporations § 13,22 £3d
ed, rev, 1985).

Early Kansas cuses demonstrate that we originally
followed the ¢ommon-law rule countisg an
abstention with the majority. In Smith v. Srere. 64
Kan. 730, 68 P. 641 (1902), the State brought an
action to restrmin the city of Rosedale from carryin
out two ordirances which obligated te city 1o
expend more money than it was authorized to raise
for gezeral revenue purposes. This court quoted
with approval ths foliowing language from 7he
Rushville Gas Company v. The City of Rushville er
al,, 121 Ind. 2086, 208-09, 23 N.E. 72 (1889):

“The rule is that if there is a guorum present and
a majority of e gquorum vore in favor of a
measure, it will prevail although an equal number
should refrain from voring. It is not the majority
of the whole number of members presemi thet iz
requited; all that is requisite iz a majority of the
number of members required to [244 Kan. 121]
constitute a quovum. If there had been four
members of the common council present, and three
had voted for thi resolution and one had voted
against i, or had nor vored at all, no one would
hesitate t0 affirm thar the resolurion was duly
Passed, and it can make no difference whether four
Or six members are preseat, since it is always the
vote of the *146 majority of the quorum thar is
effective. The mere presence of inactive members
does not impair the right of the majority of the
Guorum 1o procesad with the business of the body.
If members presen: desire to defear 2 measure they
must vote againit It, for inzctdon will notr
accomphish their purposs. Their silence is
acquiggcence rather than opposition. Their refusal
to vore is, in effect, a declaration that they consent
that the majority of the gquornm may act for the
body of which they are members, "

Furher, in Eguirv Investors, Inc. v. Amumest
Group, inc., 1 Kan App.2d 276, 281, 363 P.2d 531,
rev, demied 225 Kan. 843 (1977). the Court of
Appeals found that the provisions of former K.S.A.
I7-3101 (Corrick) (repealed), which provided that "
'[t]ne act of a majerivy of the directors present at a
mesting at which a guorum is present shall be the
act of the board of directors unless a greater mumber
is requirsd by the articles of incorporarion, the
bylaws, or by provisions of law,' " were a
codification of the cornmon-law mile,

1988) Page 4

[4] Does K.S.A. 12-3002, which requires a
majority of the members-glect of the ciry counci! eo
vote in favor of passage of an ordinany; . alier the
Common-law rule regarding i 1sténtons?
Jurisdictions which Asve similar statuter and have
considered the issue are divided ag to whether a
statute had medified the common-law rul

Seme states adhbere to the common-las rfule and
count an abstention with the majority. A typical
case is Northwestern Bell T. Co. v. Boare! af Com'rs
of Farge, 211 N.W.2d 399 (N.D.1973), ‘/here two
members of 2 city couneil voted affirmzr vely, one
opposed, and two abstained due o 2 :smflict of
interest, The distrier court, refusing wy zount the
abstention as z vole with the majority, culed the
Dassage of the ordinance invalid. The Ng: h Dakata
Supreme Court reversed, holding an : bstenrien
sbowld be counted as a vore with the majority,
despite a starute requiring the majority of "zl
members of the governing body™ to cancu - for valid
passage of an o¢rdinance. The court di:lined to
adopt the rule disrezarding abstantions, sta ng:

" 'To adopt such a rule .., would result in some
instancss in inaction and ome-man e by a
nonacting member of the council. Such 1 yavoting
member should bs recorded either as  vea" or
"nay,” for there is no provision in the :amre 1o
record or enter the inaction of a member ¢ council
who attends {244 Kan. 122] meetings +nd then
refusss 1 vote. A councilman is electai for the
purpose of eXpressing an opinion. .Acdor. and not
inaction, is a duty that he assumes with thr office.’
"211 N.W.2d ar 402 | quoting Babyak |, Aiten,
106 Chia App. 191, 154 N.E.2d 14 [195%]

The North Dakota Supreme Court reasonet further
that a member of a governmental body has .+ duty 10
voie and cannot avoid taking a stand  secause
allowance of sueh  action would &1L }0uTage
obstructive inaction. The court carefully restricted
its ruling to cases in which presem ri=mbers
declined 10 vote, rather than cases where ~ouncil
members were absent, dead, or disqualifid. A
similar result has been reached in il Litional
Jurisdictions cenecurring with the above 7olding.
Fayne v. Perriz, 419 S.W.24 761 (Kv.1967 Srare
ex rel. Young v. Yares, 19 Mont, 239, 47 [. 1004
(1897); Babyak v. Airen, 106 Qhio App. 101, 154
N.E.2d 14 (1938). See generally Anm-r., 63
A L.R.3d 1064,
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766 P.2d 143, 244 Kan. 117, City of Haven v, Gregg, (Kan. 1583;

Other  jurisdictions, however, have ruled rthat
statutes requiritg a majority of the tota] number of
members of a municipal governing body to vete in
favor of an ordinance mandare an affirmative veore
from each member before council action may be
deemed valid. 'These stares decline ro consider zn
abstantion as an affirmarive vole. In Srare zx rel,
Roberts v. Gruber, 231 O 494, 373 P.2d 637
{1962), a city charjer provided thar vacancies i city
clective offices were 1o be filled by wvote of a
majority of the alectad members of the city council.
The council was composed of six members, of
which four amended the meeting in question, three
voted in favor of the defendant's appointment to fill
the vacancy, and ome abstained, The Oregon
Supreme Courr, arfirming the circuit court, held thar
the common-law mle deeming abstentions as vorag
*147. for the muyority doss not apply when the
applicable swatute requires affirmative action of ths
entire body.

(51 (6] Tn Kansis, the commor law remaine in
force, urless modified by constinutional amendmenr,
statutory law, or fudicial decision. We recognize
the validity of the common-law rule that couneil
members have a dury to vore and should pot be
allowed to prevem government action by inacticn:
howsver, hers the Zoveming starute unambigvonsly
requires an affirmative vote of a majority of the
entire council,

(7] The communlaw rule that swarures in

Page 5

derogation of the common law shall be strictly
consiried is not appiicable o any genelal statute of

this state. Al general stamtes are @ be Mberally
construed to premete their objectiv: K.3.A.

77-109. Wher a [244 Kan. 23] stanite conflics
with the common law, the stature comrgl . Bogrd of
Neosho Counry Comm'rs v. Central Air londitiening
Co., Ine., 233 Kan, 977, 683 P.2d 1287 . 19843,

When interpreting 12-3002, the legislaiive inienr is
the controlling factor., Accordingly, we must
ascertain if the intemr of the legislanie was g
everrule the common law by enacting 11e statmre,
K.5.A. 12-3002, which states the votiny: progeders
and the number of members' votes 1 quired for
passage, provides: "No ordinance shal be valid
unless a majorisy of all the membersee! or o e
council of council cities ... voie in Javer thereof.”

{Emphasis added.)

The legislative inient is clear. K.5.4 12-3002
requires that a mgioriny of all the memder s-elect of
the council vote in favor of an ordinance'y passage.
Here, only two of the five council memb.rs of the
City of Haven voted for passage of the v -dinance,
The zbstemtion by one of the electer!  counci)
members invalidaied the ordinance becang: 12-3002
clearly prohibits coumting an abstention or 12fusal 1o
vOoie as affirmative action.

AFFIRMED,
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