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MINUTES OF THE HOUSE TAXATION COMMITTEE.

The meeting was called to order by Chairperson Wagle at 9:00 a.m. on February 16, 2000, in Room 519-S
of the Capitol. .

All members were present except:  Rep. Campbell - excused
Rep. Kirk - excused

Committee staff present: Chris Courtwright, Legislative Research Department
April Holman, Legislative Research Department
Don Hayward, Revisor of Statutes
Shirley Sicilian, Department of Revenue
Ann Deitcher, Committee Secretary
Edith Beaty, Taxaton Secretary

Conferees appearing before the committee: Representative Tony Powell
Terri Roberts

HB 2821 - Relating to income taxation; imposing a tax upon income derived from certain state
controversy settlement agreements.

Representative Tony Powell spoke to the Committee as a proponent of HB 2821 and copies of the bill
were distributed. (Attachment 1) Representative Powell was sworn in.

Copies of the Final Report and Decision of the Strategic Contribution Fund Allocation Committee were
handed out. (Attachment 2).

Terri Roberts gave testimony in opposition of HB 2821. (Attachment 3).

Copies of published articles regarding the Attorney General’s litigation with the tobacco companies were
distributed. (Attachment 4).

The day’s entire testimony was taken verbatim by a court reporter. These minutes are attached.
(Attachment 5).

The meeting was adjourned at 10:45 a.m. The next meeting is scheduled for Thursday, February 17, 2000.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted
to the individuals appearing before the committee for editing or corrections. Page 1



7-121a.

History: L. 1956, ch. 52, § 6; L. 1957, ch.
431, § 5; L. 1963, ch. 398, § 18; Repealed, L.
1973, ch. 129, § 9; July 1.

7-121b. Attorney fees in damage actions
for acts or omissions of health care providers;
approval; definitions. (a) Whenever a civil ac-
tion is commenced by filing a petition or when-
ever a pleading states a claim in a district court
for damages for personal injuries or death aris-
ing out of the rendering of or the failure to
render professional services by any health care
provider, compensation for reasonable attorney
fees to be paid by each litigant in the action
shall be approved by the judge after an evi-
dentiary hearing and prior to final disposition
of the case by the district court. Compensation
for reasonable attorney fees for services per-
formed in an appeal of a judgment in any such
action to the court of appeals shall be approved
after an evidentiary hearing by the chief judge
or by the presiding judge of the panel hearing
the case. Compensation for reasonable attorney
fees for services performed in an appeal of a
judgment in any such action to the supreme
court shall be approved after an evidentiary
hearing by the departmental justice for the de-
partment in which the appeal originated. In
determining the reasonableness of such com-
pensation, the judge or justice shall consider
the following:

(1) The time and labor required, the nov-
elty and difficulty of the questions involved and
the skill requisite to perform the legal service
properly.

(2) The likelihood, if apparent to the client,
that the acceptance of the particular employ-
ment will preclude other employment by the
attorney.

(3) The fee customarily charged in the lo-
cality for similar legal services.

(4) The amount involved and the results
obtained.

(5) The time limitations imposed by the
client or by the circumstances.

(6) The nature and length of the profes-
sional relationship with the client.

(7) The experience, reputation and ability
of the attorney or attorneys performing the
services.

(8) Whether the fee is fixed or contingent.

(b) As used in this section:

(1) “Health care provider” means a person
licensed to practice any branch of the healing
arts, a person who hofds a temporary permit
to practice any branch of the healing arts, a
person engaged in a postgraduate training pro-
gram approved by the state board of heaging
arts, a licensed medical care facility, a health
maintenance organization, a licensed dentist,
a licensed professional nurse, a licensed prac-
t:eal_ nurse, a licensed optometrist, a licensed
podmtnst, a licensed pharmacist, a professional
corporation orga.mzec{' pursuant to the profes-
sional corporation law of Kansas by persons
who are authorized by such law to form such
a corporation and who are health care pro-
viders as defined by this subsection, a regis-
tered physical therapist or an officer, employee
or agent thereof acting in the course and scope
of such person’s ena:fx oyment or agency; and

(2) “professional services” means those
services which require licensure, registration
or certification by agencies of the state for the
performance thereof.

History: L. 1976, ch. 248, § 1; L. 1986,
ch. 231, § 2; L. 1986, ch. 229, § 22: L. 1986,
ch. 10, § 1; L. 1988, ch. 246, § 10; July 1.
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TO THE
NATIONAL ASSOCIATION
OF

ATTORNEYS GENERAL

This document constitutes the Final Report of the Strategic Contribution
Fund Allocation Committee. (Hereafter SCF Allocation Committee)

I Introduction

We are grateful for the privilege of serving the jurisdictions which have
labored to obtain this historic legal agreement with the Tobacco industry. This
remarkable settlement was developed unanimously, and with great effort, by state
and territorial Attorneys General, the District of Columbia, United States
possessions and their respective allies. On behalf of their fellow citizens, these
officers, together, resolved the most successful legal attack on a major public
health hazard in the history of recorded civilization.

We salute the human energy, unusual collegiality and devotion to the public
interest which this accord required. We understand, acutely, the potential of any
new and additional distribution to upset the labors of those who have preceded us.

. The admirable serjousness of purpose which led to the Tobacco Settlement

also has guided the thoughtful submissions of applicant jurisdictions to this SCF- ™ °
Allocation Committee, both prior to our required Preliminary Decision and
thereafter. We deeply appreciate the good spirit and exceptional professional-
advocacy of these efforts.
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IL. Legal Jurisdiction and Authority

A. Selection

The SCF Allocation Committee was selected pursuant to the criteria of
Exhibit U (appended to this decision as Attachment 1) of the Tobacco Master
Settlement Agreement (hereafter MSA) of November 23, 1998 and the processes
thereafter of the National Association of Attorneys General (hereafter NAAG).
Each of us separately has determined that we have no professional conflicts of
interest that preclude our participation.

B. Criteria and Processes for Decision

We have studied thoroughly the broad criteria governing the distribution,
beginning in the year 2008 AD, of approximately $8.6 billion of the Strategic
Contribution Fund (hereafter SCF). The Exhibit U criteria are established in
Section 4 and are as follows: :

"The criteria to be considered by the Allocation

Committee in its allocation decision include each

Settling State’s contribution to the litigation or resolution
of state tobacco litigation, including, but not limited to, '
litigation and/or settlement with tobacco product
manufacturers, including Liggett and Myers and its
affiliated entities."

We have been asked to be the sole arbiters of efforts of all jurisdictions
("each Settling State....") which merit special recognition in this allocation. This ‘
recognition, unlike the typical post-litigation réimbursement arrangements of other
historic scttle_n;ents', is above and beyond the thoroughly e;:amincd and ultimately
state-court approved awards of full damages, costs and attorneys fees to all
jurisdictions. Those awards as well as this allocation all are to be paid by the
tobacco industry and related settling defendants. ‘

Our preliminary decision and this Final Report both have been premised on
the assumption that the requisite number of " state-specific" judgments under the
MSA will have been achieved pursuant to the MSA and its processes. .

2
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Few, if any, precedents remotely apply to the occasion of this award
process. The paucity of responses to our solicitation for advice on publications
which might provide guidance to us confirms our own judgment. This settlement
provision is uniquely challenging to apply. We therefore felt bound only by our
understanding of the literal terms of our Exhibit U charge.

We did not, however, reach our decisions arbitrarily or in isolation. We
deliberately designed a participatory process, more fully described below, which
gave Settling States a significant and continuing measure of involvement
respecting both process and criteria. We were helpfully informed by the reflective
observations of many states about appropriate criteria. They aided us in meeting
our responsibility. We set forth our application of the criteria in our Preliminary
Decision. We revisited them after the comment period, in order to render our now
binding and non-appealable decision. (Exhibit U, Section 6)’

We were asked to distribute a portion of the MSA award based upon special
merit. The broad criteria are not of our authorship. By the terms of the MSA, the
SCF Allocation Committee lacks capacity to examine the genesis or even the
consensus understanding of the history and development of Exhibit U.

In view of the comment theme of several submissions of at least one
jurisdiction, we reassert this point more fully in this text accompanying footnote 2,
below. We do not have authority to revisit the "intent" of the drafters. No critique
of our decision can fairly rest on some alleged divination of that unknowable
intent. The MSA would not exist but for the ratification of its signatories.
Therefore, we looked to the comment process to inform, though not (by some
oversimplified notion of majority rule) control our judgments. We fully
understand our responsibility to be final arbiters of the language of Exhibit U. We

" Hve tried to be faithful fo'our mandate.

! With only a handful of exceptions, comments did not challenge our choice of criterfa. The weight allotted to the
criteria, of course, is legitimately debatable.

*Pursuant to Section XVIII (f) and (y) of the MSA, no evidence of any alleged understanding about the meaning of
this language js admissible. .

04
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C. Panel Procedures

From the outset, we have made public to each jurisdiction, the submissions
of all others which bear on our committee processes pursuant to Exhibit U. We
also are required to make our decisions on the basis of "written documentation.”
(Attachment 1, MSA Exhibit U, section 3) For that reason, we ruled out
consideration of any ex parte comments and respectfully decided not to provide
an occasion for oral argument prior to the submission of our Preliminary Decision
of March 8, 1999.

As a consequence of discussions during the NAAG spring meeting of
March 24 to March 26, 1999 a significant, and--to this SCF Allocation
Committee--welcome amendment was proposed and shortly thereafter, was
ratified unanimously by MSA signatory jurisdictions.

By amendment to the MSA, two senior members of NAAG, the Attorneys
General of Mississippi and Florida, were authorized to confer with the Committee.
These jurisdictions obtained settlements earlier and apart from the MSA. Their
representatives thus had no conflict of interest.

While by its immediate terms, the MSA amendment extended the comment
period on our Preliminary Decision by some days, its clear intent additionally was
to permit two seasoned and experienced members of NAAG to canvass member
jurisdictions and MSA signatories individually.? Thereafter, these Attorneys
General met with us to provide factual context for written submissions, including
their own.* ‘

Attorneys General Moore and Butterworth accurately reported in their letter

{0 us of May'6; 1999 (see Attachment 3), "[W]hile you wélcomed the texture and”™

context we could provide to this matter,-you also correctly viewed us as experts or
advisors, not as additional decisionmakers." '

3506 NAAG memorandum #99-55, March 30, 1999 from Mike Moare and Chris Gregoireto "All Attorneys Genexal
and All Attorney General Tobacco Contacts” (Attachment 2)

4 In view of the widespread discussion of this proposed process prior to its initiation, and glven the unanimous
approval of the MSA amendments, any procedural objection to this process is deemed waived or overruled.

4
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Ultimate responsibility for the decisions of this Final Report remained
unequivocally with the three members of the SCF Allocation Committee.

D. Process Limitations and Challenges

Numerous submissions throughout this process highlight the obvious
difficulties of our task, a process which was severely limited by the strict timelines
of Exhibit U, section 5. We were told that we have a "difficult, if not impossible
task," that what we were asked to decide is, "at heart, impossible" and that "all
states will not view your ultimate decision with equal enthusiasm."

Others cautioned that we could not reconstruct history or dissect the likely
ultimate effectiveness of legal pleadings, motion practice and trial strategies. We
were alerted fully to the perils of any psychoanalytic judgment of internal or
external political dynamics. Many questioned whether we could hope to capture
full awareness of complex personal and multistate relationships. All legitimately
might wonder whether anyone fully possesses the capacity to assess the widening
chains of causation that heroic or determined individual activities may have
contributed to this monumental victory.

We cannot counter these understandable concerns fully. It is not our
objective to do so. Any legal process routinely leaves historical reconstruction,
with all of its imperfections, to judges and juries. Arbitration panels are not
different in kind. We were appointed to act with justice and fairness in a universe
of wholly plausible but often competing considerations of principle. Given the
challenge of our legal mandate, we accepted our responsibility, nonetheless, to
explore and make informed judgments about some of these problematic questions.

, Where it is possible or rationially persuasive to do so, we adopted objective -
criteria or built on prior understandings of MSA participants. In particular, our
partial reliance on the MSA Exhibit A formula for the baseline award recognizes
and rewards certain jurisdictions, especially large ones and, some believe, small
ones, in very favorable ways. We also studied suggested principles for specific
contribution award categories submitted by many ratifying jurisdictions. Our
allocation decisions respect the center of gravity of most of these thoughtful
suggestions. As should be obvious, our multiple requests for comments were
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designed, in significant part, to help us identify any overreaching or non-
meritorious claims on this special fund.:

Our own deliberations have been marked by mutual respect, dedication to
the assigned task, and a real attempt by all concerned to reach common ground.
Despite the provision in Exhibit U, section 5 permitting decision by majority vote,
all of our SCF Allocation Comumittee decisions have been unanimous.

S\We acknowledge, with gratimde, the statesmanship of the jurisdictions. In the pursuit of collegiality, some
declined altogether to criticize the submissions of others. Others spoke onty generically respecting proposed
criteria. Some jurisdictions affinmatively mentioned contributions of sister states. Our general criteria were
available for participatory commient in numerous cycles and were largely formed from them.

6
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III. Procedural His

After our appointment as the SCF Allocation Committee, we received and
studied the submissions of applicant jurisdictions. Pursuant to instructions of the
NAAG Executive Committee, these submissions were limited to 2 maximum of 10
pages. The initial letter of request is appended as Attachment 4. Each submission
was posted on the NAAG "back page” on the World Wide Web so that it would be
available to all other jurisdictions. We considered each submission fully.

Following our initial meetings by conference call, we asked each
jurisdiction to submit a further statement, not to exceed three pages, suggesting
criteria which might guide our judgments, and asking for comments on
submissions of other jurisdictions. A copy of our request is appended as
Attachment 5. Nearly all jurisdictions responded. All responses were posted and
have been considered fully.

At our meeting in San Francisco, California on February 12-13, 1999, we
developed preliminary criteria and explored 2 variety of tentative emphases which
might be assigned to these considerations. We agreed separately to rank states
into groupings based upon our initial individual views of the extent of their
efforts. This exercise served as an independent process to validate our jointly
developed tentative methodology. Our separate assessments were remarkably
similar. We also requested the NAAG Executive Director to solicit, in a
submission not to exceed two pages, further comments on more explicit suggested
criteria. We wished to insure that all jurisdictions had a full and fair opportunity
to address these criteria. A copy of that request is appended as Attachment 6.
Slightly more than half of the initial jurisdictions responded to this final

solicitation. All responses were posted and have been considered fully.

We further requested the NAAG Executive Director to identify objective
data, such as litigation filing and trial dates of applicant jurisdictions, and to solicit
the identity of jurisdictions which served in an active capacity in various
settlement proceedings. Those two requests also were meant to identify
participants in the June 20, 1997 negotiations and membership on the Allocation
Committee. Answers are appended as Attachment 7. The responses revealed a
number of helpful corrections to the filing and trial dates. The responses were

A1
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posted and have been considered fully. The corrected litigation dates were posted
with the electronic version of our Preliminary Report.

The SCF Allocation Committee met by telephone conference calls on
February 19, 1999 and February 26, 1999. We reconvened in San Francisco,
Californja for further deliberations on March 3-6, 1999. Qur tentative allocations
in our Preliminary Decision were submitted on March 8, 1999 pursuant to the
deadlines established in Exhibit U of the MSA.

We are informed that the Preliminary Decision generated substantial
discussion at the NAAG Spring Meeting from March 24 to March 26, 1999.
Thereafter, as described above in this report, and contemporaneously with the
unanimous endorsement by Settling States of the MSA amendment previously
described, the SCF Allocation Committee met by telephone conference call on
April 12, 1999 with Generals Moore and Butterworth.

On April 19, 1999, prior to the conclusion of the comment period, Generals
Moore and Butterworth wrote to all jurisdictions explaining how they had fulfilled
their responsibilities and conveyed their written recommendations to the
Committee.®

We reconvened on April 21-22, 1999 in Chicago, Illinois with Generals
Moore and Butterworth to review their findings which had been sent to all
Attorpeys General and posted electronically. The allocation recommendations
provided to us, and contained herein as Attachment 8, were examined thoroughly
on a jurisdiction by jurisdiction basis. Generals Moore and Butterworth
commented further on our processes and made further recommendations in a letter
_dated May 6, 1999 (Attachment 3).

@ €

We considered fu]ly all written éonﬁﬁents whether directed to the
Preliminary Report or to the recommendations of Generals Moore and
Butterworth. :

6Memo to All Artomneys General from Generals Moore and Bunerworth, April 19, 1999 (see Attachment 8)

8
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Members of the SCF Allocation Committee agreed individually to examine
a randomly assigned group of jurisdictions, excepting those "banded" (see below),
to read written submissions anew, and to reassess relative rankings amongst
putative peer states, and the overall rankings which we previously had developed
separately and which, in our Preliminary Decision, we reported as being strikingly
similar in these separate assessments.’

We convened a telephone conference call on May 7, 1999 to discuss
pending matters, including further review of our allocation reassessment following
the Chicago meeting. We agreed on the broad outlines of the "banding"
recommendation contained in the May 6, 1999 letter of Generals Moore and
Butterworth and numerous other procedural and methodological questions.

We reconvened in person in Denver, Colorado on May 16, 1999 for final
disposition of our responsibilities. This F inal Report reflects our unanimous and
considercd decision respecting this weighty responsibility. This report is delivered
to you in compliance with the requirements of Exhibit U of the MSA.

? By conservative estimate, We have, individually and collectively, revicwed and assessed each jurisdiction a
minimum of ten times. The limitation of “writren submissions” and the skillful and commendable art of advocacy
has challenged us to penetrate to the realistic core of each jurisdiction’s contribution.

9
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We adopted, at the outset, the following policy principles:

A. We must follow our best understanding of the language and meaning of
Exhibit U. This is our sole and binding charter.

B. We should endeavor to develop clear and understandable criteria and
principles which thereafter guide the distribution process. The principles should
be simple to understand, consistent with the dictates of fairness in application. In
our Preliminary Decision, and in the comment period which preceded it, we were
quite specific in identifying the matters of special interest to the Committee.

C. We should endeavor to preserve the collegial atmosphere without which
the settlement could not have been reached and cannot be administered
harmoniously.

D. We tried to design an allocation system that would encourage rather
than discourage the formation of multi-state cooperative efforts in the future.

E. We believed, and continue to affirm that our decisions should recognize
the value, where feasible and appropriate, of those actions which protect and
advance the office and historic powers and responsibilities of Attorneys General.

F. We endeavored to anticipate and provide a process for responding to
additional comment—and modification where justified—before the final decision

was issued.

By and Targe, corimenting jurisdictions sgreed with these principles. We,

" consider them, therefore, to be within the understanding of the overwhelming

majority of MSA-ratifying jurisdictions.

10
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Y. Criteria for Allocation
In our Preliminary Decision, we made five allocations:

1) a baseline award that recognized the significance of unprecedented
unanimity even beyond the achievement of "critical mass.”;

2) awards based upon litigation activity, including perfected filings, with
all attendant fiscal and personnel resource commitments; trial readiness;
assistance to others; and specific or unique contributions;

3) awards based upon participation or activities in the pre-MSA
settlements, more specifically the Liggett Settlements and the June 20,
1997 accord and its aftermath;

4) awards based upon activities leading to negotiation of the final MSA
settlement; and

5) an allocation "hold back™ from the preliminary awards for the purpose of
making adjustments pursuant to submissions we might receive in the
comment period following this decision.

We now discuss our further conclusions respecting each of these criteria.

A. Baseline Award

We have assigned twenty percent (20%) of the SCF to this category. In our
view, the importance of obtaining 2 "critical mass" cannot be understated. Asis
somewhat analogous to the era of the Articles of Confederation, & strong ~*
consensus of sovereign jurisdictions, not merely a majority by population or raw
number, were required to reach a decision. This daunting reality was an obstacle

successfully overcome. Every signatory jurisdiction thus participated strategically .

to achieve this impressive result.’

3 The submissions of ratifying jurisdictions which responded to our specific inquiry on this point asked for a
"baseline” by a nearly 3:1 ratio (33 favored; 12 opposed). Several of those which opposed the baseline would have
reccived less, by other objective criteria, than they ultimately gamed through the baseline. It is also fair to observe

11
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We composed the baseline considering two distinct elements. First, a flat
$10 million per jurisdiction recognizes the equality of each signatory as a
sovereign authority. This award totaled approximately $520 million. The balance
of the baseline award up to twenty percent of the total is to be distributed

_ according to the formula of Exhibit A of the MSA. Here we recognized and

adopted overtly the consensus formulaic balance of many considerations achieved
by those who preceded us and who were acutely aware of the economic, political
and legal delicacy of their task.

Some jurisdictions urged us to distribute most, if not the entire SCF
according to the formula of Exhibit A. This was a temptingly simple course, but
we declined to adopt it for two major reasons.

First, Exhibit A and Exhibit U are two distinct articles of the MSA relating
to awards. If Exhibit A were meant to control the operation of Exhibit U, time-
honored principles of the construction of legal documents would require some
reference in one or both of the exhibits explicitly so stating. There is no such
reference. Therefore, we presumed that the processes and formulas of these two
exhibits were meant to be separate and analytically distinct.

Second, we studied the report and explanation of the NAAG Allocation
Committee (Attachment 9). Its major emphasis, embodied in MSA Exhibit A, was
to develop a "cost-basis" formula’® Exhibit U separately requires us to reward
each state’s "strategic contribution," a process which the MSA Allocation
Committee explicitly noted would be distributed according to a "later
assessment."® We used Exhibit A as a limited proxy for some values, such as
population, in the baseline, while not using it to cornpose the entire baseline
formula.

B 4 -

B. Litigation Efforts

We assigned forty percent (40%) of the total award to this category. We are

that the MSA component of the bascline for large states, gave explicit recognition to what their more substantial
populations contributed to settlement momenmum.

s~Explanation of the Allocation Formula for Tobacco-Settlement Proceeds.” p.3. (undated)

1014 at 4.

12
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convinced, through our review of numerous submissions, that early and
substantial involvement in the initiation of litigation was a gateway to this
settlement, a powerful signal to litigation adversaries and a key, quite early in the
process, to the resulting settlement. In assessing each jurisdiction’s submissions,
we examined a number of factors.

1. Litigation filings

Substantial consideration was given to early filing jurisdictions and to the
timing of suit of each jurisdiction. This factor is a rough proxy for risk and
resource commitment, and therefore, tangible evidence of leadership.

2. Trial dates

We assessed readiness for trial, and therefore the likely threat to the
industry by various active lawsuits. We gave somewhat greater emphasis to those
jurisdictions in which trials had commenced or were scheduled into May, 1399
than to those in June 1999 or thereafter. We recognized, discussed and assessed
the inherent flexibility of the trial setting process in some jurisdictions. We
weighed our judgments very carefully, always based upon information presented
in "written documentation."

3. Direct Litigation Assistance

This award category emphasized identifiable active contributions of many
jurisdictions to advance their cases and those of others by one or more of the
following actions. We identified these explicit criteria for comment well before

_ our Preliminary Decision. If a jurisdiction failed in its submission of its claim on

* * this fund to address the critefia, wé could not enharice an award from this part of
the Fund. We now list these considerations again without defining a priority order
or value:

1. Discovery effort and assistance with or to other jurisdictions;

2. Defense of preemptive lawsuits brought by the tobacco industry against
jurisdictions or their Attorneys General and, in some cases, preemptive
litigation efforts initiated by Attorneys General;

13
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3. Successful efforts to defeat claims of evidentiary privilege by tobacco
industry representatives and their counsel and allies;

4. Recruitment of additional litigating or amicus jurisdictions;
5. ldentification and development of expert testimony;
6. Drafting of model complaints, motions or other relevant documents; and

7. Refinement of persuasive damage models.

4. Specific Contributions of Identifiable Value

Leadership in a variety of instances was powerfully demonstrated in a
number of exemplary submissions. As a consequence, & portion of the general
award category here was allocated to recognize readily identifiable and objectively
verifiable contributions beyond those previously listed. We are aware of
numerous cases of personal courage in which an office-holder assisted the effort at
substantial political cost. These instances provided context for our judgments.

Without suggesting priority order or comprehensiveness in this
epumeration, we gave weight to particularly powerful legal claims such as RICO,
consumer fraud, or state specific, common law or statutory remedies that plausibly
would be successful: actions which engaged tobacco industry insurers; efforts to
defeat foreign arbitration preemption; W.R. Grace Litigation; state legislation
directly related to litigation remedies; and legal attacks on the Tobacco Institute or
similar entities. L :

In view of the views expressed in several comments, we also note some .
factors which did not enter into our consideration.

We did not assign award percentages for the advocacy or enactment of anti-
smoking legislation and related efforts in any jurisdiction. While these are
meritorious policies, we found no sufficient nexus between them and the
successful negotiation of the MSA. We also drew no special distinction, for lack
of any defensible evidentiary or policy reason, between the use of retained coumsel

14
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and in-house counsel. The totality of effective effort, where documented, was,
however, considered.

C. Pre-MSA Settlements

We assigned fifteen percent (15%) of the award to efforts in these
categories. All three Liggett Settlements were noteworthy, as their references in
Exhibit U requires us to acknowledge. In our Preliminary Decision, we especially
recognized efforts respecting Liggett IT; in this Final Decision, we give additional
weight to the undeniably catalytic effect and evidentiary breakthroughs
established by Liggett I.

We also are convinced that even though the June 20, 1997 settlement
ultimately failed to achieve Congressional approval, it was a watershed event in
developing momentum for the final settlement. Initial efforts at devising
allocation formulas, a new round of filings by additional jurisdictions, new energy
in negotiation strategies and coalitions, widespread activity in Washington, D.C.
and numerous other major activities that led to the MSA can be traced to the
efforts of many. Our awards in this category recognize these numerous leadership
contributions, perhaps to a greater degree than was embodied in our Preliminary
Decision.

D. Negotiation and MSA Settlement

We allocated fifteen percent (15%) of the total SCF to these culminating
efforts. We identified three subcategories of effort where individual and collective
activities of jurisdictions could be determined. We are acutely aware that not every
jurisdiction could be represented on certain key committees. Some committee

* faémbership decisions, of courseé, may liave Béen determined by considerations’
other than litigation success or evén participation at the time of appointment. We'
therefore also evaluated and recognized productive activity in venues other than
formal committee membership.

The three subcategorics recognized in this part include participation in the
MSA negotiating team effort; participation in the work of the Allocation
Committee (efforts which began during the June 20, 1997 settlement process);
and, finally, individual state efforts during this time period. Some submissions

15
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were more detailed and specific in responding to our inquiries on these points.
Given our reliance on written submissions we gave careful scrutiny to all asserted
efforts.

This last category includes consideration of states which were asked to
abstain from litigation or in obtaining smaller settlements; demonstrable ability to
bring key defendants into a negotiation and settlement posture; efforts to secure
additional defendants from whom recoupment could be sought; drafting
assignments or reviews; and development of advocacy coalitions, including those
relating to public health.

E. Discretionary Adjustment Awards

We reserved ten percent (10%) of the preliminary allocation for adjustments
because the comument period was likely to reveal perceived inequities, forceful
arguments for new considerations, or greater emphasis on particular criteria.
Rather than force a reallocation which would require any jurisdiction’s
enhancement to dilute all others, we elected to allocate this preliminary reserve to
assure that any adjustments in our final decision, "wherever possible," would be
additive.

The comment process and our subsequent deliberations leave us persuaded
that our methodology and ctiteria were both principled and fundamentally sound.
We appreciated the kind observation by Generals Moore and Butterworth in their
May 6, 1999 letter respecting the "sophistication and attention to process" of our
methodology.

An appropriate reconfiguration of awards proved possible within the 10%
figure. We did make a numbér of djiistifienits; i’ some instances downward but
ultimately in every case upward, as a consequence of our review of comments and
information provided by Generals Moore and Butterworth:

1. As a result of re-reviews of submissions to us, we found a number of
occasions where, on reconsideration, greater weight should have been given to a
jurisdiction’s efforts respecting our articulated criterion or criteria.

16
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2. In our early reviews, independently and together, we readily identified
the undisputable importance of the state of Washington. That jurisdiction was the
only one actually in trial against tobacco industry adversaries at the time of the
MSA. Washington’s Attorney General chaired the MSA negotiations and led the
process to the result. Attorney General Gregoire received the Wyman Award in
partial recognition of this effort. |

Absent the mathematics of the baseline award in our Preliminary Decision,
Washington would have received the largest strategic contribution. We find that
Washington is deserving of the highest award. This award also reflects the sense
of the NAAG Spring Meeting as reported to the Committee by Attomneys General
Moore and Butterworth to adjust the award to reflect Washington’s unusually
meritorious contribution.

3. We are persuaded that all territories and possessions, with the exception
of the District of Columbia and Puerto Rico, should be treated identically.

4. In one case, that of Massachusetts, we discovered that, through clerical
exror, credit was not given for documented negotiation participation at a critical
juncture. This omission was rectified.

5. We accepted the strong recommendation, which we understand was a
consensus understanding of the March, 1999 NAAG Spring Meeting, that no
jurisdiction should be put in a position which arbitrarily and unfairly might cause
its effort to be deemed "last" or least worthy.

As a consequence, we adopt the "banding"™ concept of Generals Moore and
Butterworth as expressed in their May 6, 1999 letter:
"We recommend that the contributions of Wyoming, Tennessee,
Nebraska, Alabama, D.C., Virginia, Kentucky, Idaho, South Dakota,
Delaware and Arkansas all be viewed as equal. This recommendation
reflects the sentiments of the Attorneys General attending the NAAG
Spring Meeting; while not lead states in this litigation, they all made
contributions that advanced the cause.... Precedent exists for the
tiering of states in multistate actions which Attorneys General have
collectively undertaken."

17
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6. Finally, we allocated the residuum of the "holdback" to non-"banded"”
jurisdictions in proportion to their previously-determined strategic award
percentages, exclusive of the baseline award.

After viewing comments, and in light of our further conclusion that a
"baseline” award is a sound component of the award structure, we have not
changed the baseline as presented in our Preliminary Decision.

F. Future Adjustments
Unless otherwise directed, we believe that our authority to make allocations

from the SCF expires as of the date of submission of this Final Decision under the
terms of section 5 of Exhibit U.

In our Preliminary Decision we suggested a proposal for future adjustments.

Two jurisdictions (Washington and New York) argued, correctly, we believe, that
the SCF Allocation Committee lacks authority to propose such adjustments.
Accordingly, for future reference only, we append as Attachment 10 the comment
dated March 29, 1999 from the Honorable Christine O. Gregoire, Chair, MSA
Negotiating Team, suggesting how the MSA might be construed to address future
adjustments.

18
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V1. Final Degision Allocation

Section 5 of Exhibit U (Attachment 1) required our preliminary
decision allocating SCF payments within 45 days after receiving "itemized
requests for funds” to Settling States "who submitted itemized requests for
funds." The NAAG "Guidelines for Submissions to the Panel" (Attachment
4) state that the term "itemized request” means "an itemization of criteria or
reasons a state is entitled to an allocation and not an itemization of amounts
or percentages of allocations requested.”

We deem that all MSA Settling States sufficiently complied with this
requirement, and that there has been no timely objection to full participation
by all MSA signatories.

Section 5 of Exhibit U (Attachment 1) requires a "final decision"
within 45 days of the 30 day comment period. Notwithstanding the
shortened period for deliberation occasioned by the extension of the
comment period, we now issue this final decision within the contemplated
process deadline.

VIL Final Award

Our final award, as required, is set forth on the following page in
percentage terms to be applied ultimately to the funds available pursuant to
the MSA.

For convenience of the reader, Figures 1 and 2 translate these
percentages into appréximate-dollar totals to be received by each state based -
‘on an estimated $8.6 billion dvailablé to the Strategic Fund, first on a ranking
basis (Figure 1), and then on an alphabetical basis (Figure 2).

This Final Report and Decision reflects the unanimous judgment and
order of the SCF Allocation Committee.

19
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Final Decislon

State

Washington

New York

California

Massachusetis

Connecticut

Maryland
ennsylvania

Oklahema

Arnzona

New Jersey

Ohio

lowa

~Tinois

Indlana

Louisiana

Wisconsin

Michigan

Oregon

Hawaii

Colorado

Waest Virginia

North Carolina

Kansas

Utah

Vermont

North Dakota

Alaska

Puerto Rico

Missouri

South Carolina

Maine

e ——

Rhode Isiand

Montana

Nevada

New Meaxico

Georgia

Tennessee

Wyoming

Nebraska

Alabama

D.C.

Virginia

Kentucky

ldaho

South Dakota

B-clawzn:

Arkansas

U.S. Virgin |slands

N. Mariana |sland

Guam

American Samoa

%

5.7647432%
5.4873402%
5.1730408%
4.8113027%
3.3131372%
3.2884290%
3.2572691%
3.11966596%
3.0553024%
2.8469526%
2.7819696%
2.7210212%
2.7169243%
2.6499166%
2.6279206%
2.6176864%
2.8T11T74%
2.4160580%
2.3645190%
2.3544100%
2.2774408%
1.9423048%
1.8502336%
1.8257711%
1.8175127%
1.7388123%
1.7118798%
1.6831733%
1.5514860%
1.3322130%
1.3281878%
1.0854758%
1.0447501%
1.0303306%
0.9855277%
0.9363477%

0.8589628% -

0.7545361%
0.7549361%
0.7545361%
0.7548361%
0.7548361%
0.7549361%
0.7549351%
0.7548361%
0.7549361%
0.7548381%

- 0.7548361%

0.1800232%
0.1800232%
0.1800232%
0.1800232%

do24
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Figure 2
State Total
Alabama $65,000,000.00
— Alska 5147,392.848.51
American Samoa $15,500,000.00
Arizona $263,061,538.89
Arkansas $65,000,000.00
~ Califomia $445 398 816.58
lorado m
Connecheut $285,261,115.20
.C. $65,000,000.00
— Delaware $65,000,000.00
Georgia $80.619,537.69
Guam $15,500,000.00
Hawali $203,585,084 .67
ldaho $65,000,000.00
linois $033.927.184.79 |
Indiana W
lowa $234,278,927.00
Kansas $158,305,113.24
Kentucky $65,000,000.00
Louisiana 526,200,001 47 |
Mame $114,357,833.15 |
Maryland $283,133,735.53
Massachusetts $414,253, 158 39
Michigan $221,804,972 62
Missouri $133,582,042.83 |
Montana $89,952 98826
N. Manana Isiand $15,500,000.00 |
Nebraska $85,000,000.00
Nevada 111,4682.90
New Hampshire $77,400,695.17
New Jersey $245,122,619.56
New Mexico $85.149.376.20 |
New York $472.459,991.25
North Caroiina $167.232,447.80
ofa $149,711,735.38
Chio $239,527,574.01
Oklahoma $268,603,548.39
"Oregon $208,022,550.98
Pennsylvanta $280,450,868.98
uerto $142 338,223 45
Rhode Istand $94 320,458.30
South Carolina $114,703,541.71
~South Dakota $65,000,000.00
Tennessee $65,000,000.00
U.S. virgin Isfands $15,500,000.00
Utah $757 158,889.58 |
Vermant $156,487,843.70 |
Virginia $65.000,000.00
Washimngton $496,344,386.46
West Virginia $196,087 655.47 |
Wisconsin $225 382,795.78
Wyoming $66,000,000.00
Total $8,810,000,000.00

%

0.7549361%
1.7118798%
0.1800232%
3.0553024%
0.7549361%
5.1730408%
2.3544100%
3.3131372%
0.7548361%
0.7549361%
0.9363477%
0.1800232%
2.3545190%
Q.7549361%
2.7169243%
2.56499166%
2.7210212%
1.8502336%
0.7549381%
2.6279206%
1.3281978%
3.2884290%
4.8113027%
2.57T7T1774%
1.5514860%
1.0447501%
0.1800232%
0.7549381%
1.0303306%
0.8989628%
2.8469528%
0.9859277%

| 5.4873402%

1.89423049%
1.7388123%
2.7819695%

-3.1196696%.

2.4160580%
32572691%
1.6531733%
1.0954758%
1.3322130%
0.7549361%
0.7543361%
0.1800232%
1.8257711%
1.8175127%
0.7549361%
5.7647432%
2.2774408%
2.6176864%
0.7549361%
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Figure 1
State Total
VWashington $496,344, 286,46
New York 72,459,991.25
Calffonia $445 308,316.68
Massachusetts $414,253,158,39
Connectreut $285,261,11520
R e S
Maryland $283,133,735.53
Fennsyivania $280,450,868.98
Oktahoma 603,548.39
Arzona $263,061,538.89
New Jersey 3245,15.5-?9-?
Ohio $239,527,574.01
% lowa $234,279,927.00
Winois $233,027,184.79
indiana $226,157,820.74 |
Louisiana MBW
Wisconsin szzs.ssz.ﬁ'é‘.ﬂ"
ichigan $221,894,972.62
regon $208,022,590.98
Hawaii $203 585,084,657 |
Colorada 3202,714,700.45
West Virginia $196.087 655.47 |
North Carolina $167,232,447.80
Kansas $159,305,113.24
Utah $157,198,889.58 |
Vermont $156,487,843.70 |
North Dakota 5749,711,735.98 |
Alaska $147,362,848.61
Puerto Rico $142,338,223.45
Missoun $133.582.942.63 |
South Carolina $114,703,541.71
Maine $114,357,883.15 |
Rhode Island $84,320,469.30
Montana mm
Nevada $88,711,462.80
New Mexico m
Georgia 80,619,537 .60 |
New Hampshire $77.400,695.17
Tennessee $55,000,000.
Whyorming -$65,000,000.00
. Nebraska $65,000,000.00
Alzbama $65.000,000.00 |
D.C. $55,000,000.00
Virginia $65,000,000.00
Kentucky $65,000,000.00 |
|daho $65,000,000.00
" South Dakota $65,000,000.00
Delaware ,000,000.00
Arkansas $65,000,000.00
U.S. virgin Islands $15.500,000.00
N. Mgﬂana Isiand $15,500.000.00
Guam $15.500,000.00
American Samoa $15,500,000.00
Total $8.610,000,000.00

%

5.7847432%
5.4873402%
5.1730408%
4,.8113027%
3.3131372%

| 3.2884280%

3,2572691%

| 3.1196696%

3.0553024%
2.8469526%
2.78196895%
2.7210212%
2.7169243%
2.6493186%
2.62792068%
2.6176864%
2.57T711774%
2.4160580%
2.3645190%
2.3844100%
22774408%
1.2423049%
1.8502336%
1.82577T11%
1.8175127%
1.7388123%
1.7118798%

| 1.6531733%

1.5514860%
1.3322130%

| 1.3281978%

1.0954758%
1.0447501%
1.0303306%
0.9868277%
0.9363477%
0.8989628%
0.7549361%
0.7548361%

| 0.7549361% . -

0.7549361%
0.7549381%
0.7548361%
0.7548361%
0.7549361%
0.7548361%
0.7549361%
0.7549361%
0.1800232%
0.1800232%
0.1800232%
0.1800232%
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We submit this Final Report and Decision, effective the 21% day of May, 1999.

. Mithael Cody
y General and Reporter,
Tcnnessee 1984-1988
Partner, Burch, Porter & Johnson
Memphis, Tennessee

%m%,

Dave Frohnmayer

Attorney General of Oregon, 1981 1991
President, University of Oregon
Eugene, Oregon
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EXHIBIT U

STRATEGIC CONTRIBUTION FUND PROTQCOL

The payments made by the Participating Manufacturers pursuant to section IX(c)2) of the
Agreement ("Strategic Contribution Fund") shall be allocated among the Settling States pursuant to
the process set forth in this Exhibit 158

Section 1

A panel commitiee of threc former Attorneys General or former Article III judges
("Allocation Committee'") shall be established to determine allocations of the Strategic Contribution
Fund, using the process described herein. Two of the three members of the Allocation Committee
shall be selected by the NAAG executive comumittee. Those two members shall choose the third

Allocation Committee member. The Allocation Committee shall be geographically and politically
diverse.

Section 2

Within 60 days after the MSA Execution Date, each Settling State will submit an itemized
request for funds from the Strategic Contribution Fund, based on the criteria set forth in Section 4
of this Exhibit U.

Section 3

The Allocation Committee will determine the appropriate allocation for each Settling State
based on the criteria set forth in Section 4 below. The Allocation Committee shall make its
determination based upon written documentation.

Section4

The criteria to be considered by the Allocation Committee in its allocation decision include
each Settling State’s contribution to the litigation or resolution of state tobacco litigation, including,
but not limited to, litigation and/or settlement with tobacco product manufacturers, including Liggett
and Myers and its affiliated entities.

Section 3

' Within 45 days after reeciving the ifemizéd requests for funds from the Seitling States; the
Allocation Committee will prepare a preliminary decision allocating the Strategic Contribution Fund
payments among the Settling States who submitted itemized requests for funds. All Allocation
Committee decisions must be by majority vote. Each Settling State will have 30 days to submit
comments on or objections to the-draft decision. The Allocation Committee will issue a final
decision allocating the Stratcgic Contribution Fund payments within 45 days.
Section 6

The decision of the Allocation Committee shall be final and non-appealable.

Section 7

The expenses of the Allocation Comumittee, in an amount not to exceed $100,000, will be
paid from disbursements from the Subsection VIII(c) Account.
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NATIONAL ASSOCIATION OF ATTORNEYS GENERAL
750 FIRST STREET NE SUITE 1100
WASHINGTON. DC 20002
(202) 326-6053
(202) 4086999
cmsm}r’s T. MILLIKEN Pmmidwm
e e ol N R e Nicstraippi
GRIRES ibons
Attornay : as
March 30, 1999 b
Jpemes
Ly B
MEMORANDUM #99 -55

IMMEDIATE PAST PRESIDENT
JAMESE, DOYLE ,
Attarney General of Wisconsin

TO: All Attorneys General and All Attorney General Tobacco Contacts

FROM: Mike Moore and Chris Gregoire, Co-Chairs, NAAG Tobacco Committee

RE: Amepdments to the MSA

IMPORTANT TOBACCO INFORMATION
PLEASE DELIVER TO THE ATTORNEY GENERAL/TOBACCO
CONTACT IMMEDIATELY

This memo is sent to ask all Settling States to agree to two technical amendments to the Master
Settlement Agreement, both of which are attached to this memo. The first amendment, in
particular, is very time sensitive.  Accordingly, please complete and fax the enclosed
authorization form to NAAG by close of business this Friday, April 2, 1999. The form may be
signed by the Attorncy General or an authorized representative of the Attorney General.

. The first amendment (Amendment No. 12) grants States an additional 15 days to submit written
responses to the Strategic Contribution Fund Committee’s Prelimimary Decision. The reason for
the 15-day extemsion is to give Attorneys General Mike Moore and Bob Butterworth an
opportunity to have individual conversations with the Attorney General of each Settling State
before the Settling States raust give their written response to the SCF Committee and Mike and
Bob can then relay the information from those conversations to the SCF Committec. Unless the
attached amendment is approved, the States' responses are due April 7, 1999. This amendment
would give States another 15 days — or wnril April 22, 1999 — o respond. The amendment would
not affect the timing of the SCF Committee's final decision because it changes the time for the
SCF Comumittee to make its final decision from 45 days after the State's response deadline (1.e.,
45 days after April 7, 1999, or by May 22, 1999) to 30 days after the State's response deadline
(i-e., 30 days after April 22, 1999, or still by May 22, 1999).

457
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The second amendment (Amendment No. 13) makes a minor change to the Tobacco Enforcement
Fund Protocol. The Protocol, as drafted, was based on the Milk Fund Protocol. The NAAG
investment policies have changed since the Milk Fund Protocol was adopted. The proposed
amendment updates section 6 of the Tobacco Enforcement Fund Protocol (Exhibit J to the MSA)
to conform to NAAG's current investment management practices.

Becanse both of these technical amendments affect only the Settling States and not the Participating
Manufacturers, only the signatures of the Settling States are necessary for the amendments to be
effective.

Please note that we expect to send you an additional amendment for approval next week. That
amendment tracks the resolution approved at the NAAG Spring Meeting last week concerning
payment of the States' in-house costs and fees.

If you have any questions or concerns about these amendments, please give Laurie Loveland (701-
223-4640) or Mary Schiaefer (202-326-6004) a call. Thank you for your prompt atiention to this
matter.

Attachments

o3z



‘15/2000 TUE 17:41 FAX 2913787 Civil Litigation do3s

PLEASE COMPLETE AND FAX THIS FORM
BY 5 PM ON FRIDAY, APRIL 2, 1999
TO CHRIS MILLIKEN AT NAAG
(FAX NO. 202-408-6999)

O Yes, you are authorized to affix my signature to both Amendment No. 12 to

the Master Settlement Agreement and Amendment No. 13 to the Master
Settlement Agreement.

O No, you are not authorized to affix my signamre to both Amendment No. 12 to

the Master Settlement Agreement and Amendment No. 13 to the Master
Scttlement Agreement.

Name of Attorney General:

State of

Date:

257



- "18,/2000 TUE 17:41 FAX 2913767 Civil Litigation

ATTACHMENT 3

@034



p~ *5,/2000 TUE 17:41 FAX 2813767 Civil Litigation Bo3s

NATIONAL ASSOCIATION OF ATTORNEYS GENERAL
750 FIRST STREET NE SUITE 1100
WASHINGTON, DC 20002

(202) 326-6053
(202) 408-6999
CHRISTINE T. MILLIKEN PRESIDENT
gzmm Direcro MIKE MOORE
eral Counsel Attorngy General of Mississippi
PRESIDENT-EBLECT
CHRIS Q. GREGOIRE
Atiorney of Washington
May 6, 1999
VICE PRESIDENT
ANDREW
Aliorncy of Maire
IMMEDIATE PAST PRESIDENT
JAMES E DOY}.E .
. o Attorey General of Wisconsin
Strategic Contribution Fund Panel
c/o Christine T. Milliken
750 First St., NE
Suite 1100

Washington, D.C. 20002

Dear Messrs. Cody, Van de Kamp, and Frohnmayer:

We write as a follow-up to our recent meeting in Chicago. We thank you again for taking on
this difficult task. Both of us were impressed with the degree of sophistication and attention to
process that the three of you were employing. Your careful reading of each submission (ours
included) was clearly evident. While you welcomed the texture and context we could provide to this
matter, you also correctly viewed us as experts oI advisors, not as additional decision makers.

You requested a subsequent written submission from us on the issue of treating a group of
states and territorics as a tier. That is to say that the total of their baseline and strategic contribution
be equalized at the $64-65 million level. We recommend to you that the contributions of Wyoming,
Tennessee, Nebraska, Alabama, D.C., Virginia, Kentucky, Idaho, South Dakota, Delaware, and

. Arkansas be all viewed as equal. This recommendation reflects the sentiments of the Attorneys.
General attending the NAAG Spring Meeting; while not lead states in this litigation, they all made
contributions that advanced the cause. It would be unfair to any state to be listed last, ornext to last.
As to the four territaries, we would recommend a second banding together. Each jurisdiction made
a contribution in its own way and manner. Precedent exists for the ticring of states in multistate
actions which-Attomeys General have collectively undertaken. Also, precedent exists in the general
collegiality which the Association embraces that allows the states to work together on complicated
and sensitive matters.

Mike Moore " Robert A. Butterworth
Attomey General of Mississippi Attomey General of Florida

.54
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STRATEGIC CONTRIBUTIONS FUND
Guidelines for Submissions to the Panel
The Strategic Contribution Fund Protocol is Exhibit U of the Master Settlement Agreement. It
provides that the Panel will be formed to determine allocation of monies set aside for the fund.
Kach state that wishes to participate in that fund must submit an itemized request to the Panel
within 60 days of the MSA Execution date. The MSA Execution date was November 23, 1998,
which mecans that submissions must be made by January 22,1999, The following guidelines will
apply:
1. Four copies of the submission to the Panel shall be provided, along with

a copy of the filed on disk, or by email (send to tmorgan@naag.org). Submissions
are to be addressed as follows:

SCF Panel
c/o National Association of Attorneys General
750 First Street, NE, Suite 1100

Washington, DC 20002
2. Submissions must be postmarked no later than January 22, 1999
3 Submissions are to be typewritien and are not to exceed ten pages in length,

utilizing the general criteria found in Section 4 of Exhibit U. The “itemized
request” referred to in Section 2 of Exhibit U means an itemization of criteria

or reasons a state is entitled to an allocation and not an itemization of amounts
or percentages of allocations requested. It1s recommended that no specific
amount of money be requested. States are free to submit any criteria which they
feel caused their state to contribute to the overall outcome of the litigation or
setflement. The Panel will have the sole, final and non-appealable discretion to
determine what weight to give any criteria submitted and how the allocation will
be made, subject only to the provisions of the MSA and Exhibit U thereto.

4. Time frames for final determinations by the Panel and opportunities for comment
are set out in Section 5 of Exhibit U.

5. No video tapes, audio tapes, witness testimony, overhead projections, computer
disc presentations, or exhibits will be considered unless included within the ten
page limitations set out above.

6. No supporting letters or other communications from third parties will be
considered.

7. The Attorney General and any other official deemed necessary by the Attorney
General shall sign the submission to the Panel.

8.  The 10 page limitation is exactly that- 2 maximum. States are free o use fewer

' pages, brevity being the soul of wit. a T

As a postscript: This portion of the settlement discussion, negotiations, agreement and now
implementation has been a source of heat and often temper since its inception. Different states

_ view the fund differently, and how the fund is viewed obviously determines reaction to.diffetent
proposals. It is perhaps most healthy to view this source as “gravy.” We have eamned forour
respective states a substantial monetary scttlcment; those figures have been announced. If we
qualify for additional sums, they will be on top of fair and equitable distributions alrcady made.
We should receive the results of the work of the Panel will magnanimity and grace, honoring the
work of our colleagues and the results of their labor, along with our own.
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"February 2, 1999

MEMO TO: Applicant Jurisdictions

FROM: Strategic Contribution Fund Panel
Mike Cody
Dave Frohnmayer
John Van de Kamp

SUBJECT: Request for Additional Information

We deeply appreciate the very thoughtful and concise submissions we have received.
Thank you for your responsiveness and genuine help.

The SCF will hold its initial panel deliberations on February 12-13, 1999. No
preliminary ailocation decisions have been made. The panel will consider allocation principles

first. Without suggesting that the following questions are the most significant, the panel seeks
additional guidance from submitting jurisdictions.

Please address the following questions within three, single-spaced pages:

1 Please list the three most important allocation criteria, in descending order of importance,
which you believe should guide the panel’s decision making and the relative weights
which you would assign them.

2 Identify the principal meritorious allocation principles provided in submissions from
other jurisdictions.

3. Please identify any allocation principles urged by other jurisdictions with which you do
not agree.

4. Should there be a baseline award for all jurisdictions based upon the need or leveraging
power for a critical mass in the settlement process? If there is such a baseline award,
what proportion of the SCF should be devoted to this?

5. If the weight is given to settlement efforts, what relative weights shoulci be assigned to
cach effort? Please consider the Liggett settlements, as well as the assumed settlement
date of June 20, 1997, and the actual Master Settlement Agreement of November 23,
1998.

6. Optional: What professional literature, if any, relating to any analogous settlement
allocation could usefully guide the panel? Please cite no more than two publications.

The Committee prefers responses to the NAAG, Washington, DC office by Neon
EST on Febrnary 8. Responses will be read and considered if postmarked by February 10.

Xc: Christine Milliken
Fax: 202-408-6999
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NATIONAL ASSOCIATION OF ATTORNEYS (GENERAL
750 FIRST STREET NE SUITE 1100
WASHINGTON, DC 20002
(202) 326-6053
(202) 408-6999
CH.RIS'I’]NET MILLIKEN &mmm
Eﬁ"rﬁ ouml Lo M(?-?-EE:! of Mississipgi
SRS o,
February 16, 1999
VICE PRESIDENT
}ndr:wl(et:crgf —
MEMORANDUM #99-25
nvmsou'rs PAST PRESIDENT
via facsimile JMIES !qu
To: MSA Attorneys General :
All Tobacco Contacts
From: The MSA Strategic Contribution Fund Panel:
Messrs. Cody, Frohnmayer, and Van de Kamp
Re: Further Submissions Opportunity
Progress Report

Over the last few weeks we have had the opportunity to review aund discuss all state
submissions received through Friday, February 12, 1999. They were extraordinarily helpful. We
have, at this juncture, developed a rough methodology which most of you have addressed or
touched upon in your submissions.

‘While we do not wish to burden you with needless paperwork, we do want to make sure
that we have given everyone a full and fair opportunity to address particular issues which have
emerged in our deliberations. Hence, this memo.

At present, we have three general categories that require very specific state information !
Most of your submissions have already furnished this information. ‘We-would-ask that you
review the categories that are listed below and provide the Pancl with any new or additional
information relevant to your state’s role. Please do not duplicate material provided in previous
MMWW. And finally,
unless extraordinary, compelling circumstances exist, please confine your response to two pages
or less. Submissions received by Friday, February 19, 1999 would be the most helpful. The
absolute cut-offl is Monday, February 22, 1999. Please fax submissions to Christine Milliken at
NAAG (202)408-6999.

cc: Other Attorneys General

1 We have tentatively agreed to a "critical mass" factor. This baseline requires no further
submissjon. =
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TENTATIVE GENERAL CATEGORIES

* Litigation- This category as presently constituted includes recognition of filing
and trial dates. Please review the attached list and indicate any corrections in your
submission. The category also recognizes direct litigation assistance, work done
in specific preparation of your own case or in direct assistance to others.
Recruitment of states, defense of preemptive litigation by tobacco companies,
defense or assertion of Attorneys General powers and duties, developing damage
models, finding and developing key expert witnesses, defeating claims of
privilege, draft model complaints or other documents, and assistance in discovery
are examples of what we have inmind Finally, in this category, the Panel will
also review the unique, specific litigation contributions made by states. For
example, powerful, legally credible claims like RICO or strong consumer fraud
counts or legislation which is specifically tied to litigation will be considered in
this area.

. Pre-MSA Settlements- This caiegory will include various Liggett
settlements, the June 20® proposed settlement and the aftermath. With regard to
this category, multistate committec work as a Negotiating Team member, a
member of the Allocation Committee or any other Committee/group leader,
whether formal or informal, should be noted. Washington activity (lcgislative,
White House, public health groups, states officials, and others) should also be
included if not mentioned in earlier submissions. Finally, NAAG participation
should also be referenced.

. Negotiation and MSA Settlement. This category seeks to reflect
contributions beyond the mean that closed the deal. Negotiators, drafters of
provisions, or of key background legal memorandums, Allocation Committee
work, public health liaison, inclusion of different defendants, and, in general,
specific state actions that benefitted the whole. ,

) Again, our thanks for your thoughtfut submissions and many kind words. We have
affirmed our earlier view that in keeping with the spirit and terms of the MSA, our March 8
decision be based on written submissions. And, as always, we have instructed NAAG to post all
written submissions on the NAAG backpage for everyone’s review.

PLEASE
& Fax Response to the SCF Panel c/o Christine Milliken at 202-408-6999
-AND-
wr Email Response to Leslie Ellis at <lellis@naag.org>

'(Tﬁac submissions should begin appearing on the backpage on Monday, February 22, 1999

<™
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Filing and Trial Date Chart
* indicates information different from or in addition to the dates indicated in the version of
this table dated 2/16/99

State Filing Date Trial Date

Alabama

Alaska April 14, 1997 February 2000

American Samoa

Arizona August 20, 1996 March 1999

Arkansas May 5, 1997

California June 12, 1997 February 1999*

Colorado Tune 5, 1997 O Rules of Procedure™ did not
allow for the setting of a trial date
before CO’s case was "at issue”
(defendants’s answers were due in
ear}y Dec. 1998)

Connecticut July 18, 1996 jury selection was* scheduled
for June 1999

Delaware

DC December 23, 1998*

s E—

Georgia August 29, 1997

Guam

J{awaii January 31, 1997 August 1999

Tdaho June 9, 1997

Illinois November 12, 1996

Indiana February 19, 1997

Towa November.27, 1996 between Fall of 1999
and Spring 2000*
(tentative)

Kansas August 20, 1996 Qct. or Nov. 1999*
(tentative)

Kentucky chose not to file*

Louisiana March 13, 1996

Maine June 17, 1997 April 2000
(tentative)

Maryland May I, 1996 April 1999

do44
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Massachusetts December 19, 1995 February 1999
Michigan August 21, 1996
Minnesota—————
Mississippr—
Missouri May 12, 1997 January 24, 2000*
Montana May 5, 1997
Nebraska August 21, 1998*
Nevada May 21, 1997
New Hampshire June 4, 1997
New Jersey Ap:iTl 1, 1996-announced no later than the year 2000*
intention
September 10, 1996~
filed*
New Mexico May 27, 1997
New York January 27, 1997 May 1999
North Carolina December 21, 1998*
North Dakota December 17, 1997*
No. Mariana Islands
Ohio May 8, 1997 January 2000*
Oklahoma August 22, 1996 January 1999
Oregon Tune 10, 1997 April 1999
Pennsylvania April 23, 1997*
Puerto Rico June 1997 September 1999
Rhode Island June 18, 1997 !
South Carolina May 12, 1997 requested a trial date of
Spring 1998*
South Dakota February 23, 1998
 Temmessee ) )
Texns
Utah September 30, 1996
Vemont May 29, 1997 November 1999
Virginia
Virgin Islands

do4s
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Washington June 5, 1996 September 1998
[ West Virginia September 24, 1994
Wisconsin February 5, 1997 September 1999
[ Wyoming December 22, 1998

bt . \JQJ,':- & .
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TO: All Attomeys General

FROM: Mike Moore and Bob Butterworth
DATE: April 19, 1999

RE: Allocation of Final 10% of SCF

At our Spring Meeting in Washington, D.C., you unanimously asked us to do our best to
recommend to the three former attorneys general the allocation of the remaining 10% of the
Strategic Contribution Fund (SCF). As the only attorneys general who filed suit who are not
effected by this distribution, we undertook what many of you called “2n impossible and thankless
job.” We have spent the last three weeks doing our best to carry out the intent of the Strategic
Contribution Fund.

You set several parameters for our job. You advised us not to recommend lowering the
preliminary allocations for any state. You also advised us that no single state should be the
lowest for contribution. Many of you made it clear to us in that you wanted us to address the
inequities of the Strategic Contribution Fund. Our cfforts were therefore directed solely fo
the “contribution” column. We made no recommendations as to changes in the “baseline”
allocations at this time. We then spent many hours personally going over the numbers and
talking to most of you “sometimes mor¢ than once” in order to get your input as to the fairest
way to deal with this very difficult situation.

Attached is our best effort to recommend what we think is right. As-you can see, we held back
20% ($180 million) in order to either make even further recommended adjustments oursclves or
to give the three former attorneys general flexibility to deal with other submissions that they are
receiving from some of you. Please get back to us by 3:00 P.M. (EDT) tomorrow, April 20, with
your final suggestions so that we can further refine these numbers before we meet with the
former attomeys general on Thursday, April 22.

We know that this isn’t perfect. As many of you said both in D.C. and in our private
conversations, this immensely complicated job can’t be done in such a way as to satisfy
everyone. In these last three weeks, we had only 10% of the money to solve 100% of the
problems.

You should also know that we worked hard so that these numbers would both recognize
contributions and promote collegiality. As we all know, this tobacco fight was never only about
money. It was always about attorneys general working together against the common enemy of
tecnage smoking.

In all our years of serving as attorneys general and working on the tobacco effort, this
responsibility was the most difficult. It required us to do the mpossible, but we have done our
best. If we have learned nothing else, we know that our only real strength is in our unity. We ask
each of you as you look at these numbers and remember that there will be future fights against
future enemics. - :

We look forward to hearing from you later today or tomorrow.

24



RECOMMENDED TOTAL CONTRIBUTION

Stale Original Recommended Recommended Baseline Original Recommended
' Contribution Adjustment Total Contributlon Total Adjusted Tatal

{Washinglon $ 260,278,867.96 |$ 100,000,000.00 |$  460,278,867.96 |$  34,680,163.56 |3 394,959,031.52 |$§  4984,959,031.52
New York 4 308,132,95%.%" 1§ 0.00 |$ 308,132,054.98 |$  163,399,612.62 |$  471,532,567.60 | 471,632,567.60
Massachusetts |} 300,088,356.21 {$ 0.00 |$ 300,088,356.21 |  58,548,527.58 |$  358,835,883.70 [$  358,636,883.79
California $ 281,129,823.18 |$ 0.00 |$ 281,129,023.18 |[$§  163,422,743.91 |§  444,652,667.00 |$  444,552,667.08
Connecticut $ 252,186,501.76 ({$ 0.00 |$ 252,186,501.76 |$§ 32,315,578.35 |§  284,502,080.11 |§  284,502,080.11
Oklahoma $ 245,410,540.95 |$ 0.00 |$ 24541054095 [$  22,454,366,74 {$  267,864,007.89 |$ 267,884,807.68
Arlzona ' 234,639,226.10 [$ 0.00 |$ 234,839,226.18 {$  27,716,091.69 |$  262355317.87 |§  262,355,317.87
Maryland $ 230,780,552.38 |$ 0.00 |$ 230,780,552.36 [$§  37,170,693.14 [$  267,951,245.50 |$  267,951,245.50
[lowa $ 183,387,229.80 |$ _ 38,612,770.12 [$ 220,000,000.00 |$  20,463,397.34 |$  203,840,627.22 $  240,453,387.34
ennsylvania $ 186,520,227.65 |$ _ 13,479,772.35 |[$  200,000,000.00 [$ _ 79,077,242.78 |$  265597,470.43 |$  279,077,242.78
Wisconsin $ 132,460,987.97 |$  67,840,01243 |$ _200,000,000.00 |$ _ 34,808,808.78 $ _167,365806.35 |$ 23490590878
Indlana § 157,410 107 |§  42,583,087.63 [$ 200,000,000.00 [$  34,518,438.67 |$ 101,039,346.14 |3 234,810,433.07
New Jarsey s 159,07c% ‘. |$_ 27,000,000.00 |$ 186,675023.33 [$ 6648120553 {$ 216,156,318.88 |3 243,156,318.86
Loulslana $ 131,440,178 |$ _ 55,226,00545 [$  186,875,023.33 |§  37,109,344.26 |$  168,557,462.14 [ 223,784,367.59
{West Virginia 5 115,830,377.52 |$  70,844,645.81 [$  186,675023.33 |§  20,855,254.01 |$ 136,485,631.53 |§ 207,330,277.34
Hawall § 185,791,469.14 |$ 0.00 |$ 185,781,483.14 |$ 17,234,417.30 |$  203,025,886.44 |$  203,025,886.44
[Oregan $ 183,874,911.64 |$ 0.00 |$ 183,674,811.64 |$ 23,794,851.56 |$  207,460,763.20 |§  207,469,763.20
Colorado $ 175,708,097.28 |$ 0.00 |§ 175,708,007.20 |$ 268477,754.03 |$  202,185,851.32 })$  202,185,851.32
Ohlo $ 168,469,643.50 |$ : 0.00 |$  168,469,643.50 [$ 70,550,867.80 |$  239,020,511.30 ¢  233,020,511.30
llinols $ 167,478,052.22 |$ 0.00 [§ 167,479,062.22 |$ 85,844,051.34 {$  233,423,103.56 |$  233,423,103.56
Michigan $ 138,792,356.40 [$  21,207,843.60 |$ 160,000,000.00 |$ 62,310,410.15 {$  201,102,766.55 {$  222,310,410.15
Kansas $ 113,535,085.22 [$  27,585,566.31 |§ 141,120,651.53 $ 20,020,727.82 |§  133,555,813.04 |§  161,141,379.35
Utah $ 117,450,954.03 |$  21,669,607.50 |$ 141,120,651.53 |$ 15,347,540.54 [$  132,798,494.57 |$  156,468,192.07
Vermont § 141,120,651.83 |§ 0.00 j$ 141,120,651.53 |} 14,942,444.80 ($  156,063,096.43 |$  156,063,086.43
North Dakota $ 134,885,195.03 |§ 0.00 |$ 134,885,195.03 {$ 14,399,485.88 |$  149,264,680.91 |$  149,284,680.91
Alaska $ 132,889,024.26 |§ 0.00 |$ 132,889,024.26 |$ 14,103,852.77 |$  146,892,877.03 |$  146,992,877.03
North Carolina $ 127,356,203.69 |$ 0.00 [$  127,356,293.69 [$ 38,034,065.70 |$  165,390,359.39 |$  185,390,359.38
Puerto Rico $ 118,503,794.42 |$ 0.00 |$ 118,503,794.42 |$ 23,477,754.35 |$  141,981,548.77 |§  141,881,548.77
Missaurl $ 91,033,4365.18 [$  3,791,399.61 |$  94,824,834.79 |$  37,340,705.22 |$  128,374,14040 |$  132,165,540.01
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RECOMMENDED TOTAL CONTRIBUTION

Malne $ 94,824,834.79 [$ 0.00 |8 94,024,834.70 [$ __ 19,247,593.01 [§  114,072,427.80 }$  114,072,427.80
South Carolina___|$ 90,292,029.43 [$ 0.00 |$  00202.029.43 |$  24,130,749.84 [§  114,431,779.27 [$  114431,778.27
Rhode Island $ 75.452,120.33 [$ 0.00 |$  75452,129.33 |3 18,641,242.01 |$  94,09337224 18  94,003,372.24
New Hampshire _|$ 51,805120.37 |5 23,557,000.96 |[§ _ 75452,120.33 |3 15,004,526.68 |$  68,899,655.05 {$  93456,656.01
[New Mexico $ 63,454,975.87 |$__ 11,997,153.46 |$ _ 75452,120.33 [$  17,168,604.19 |§  80,623,500.06 |  92,620,733.52
Montana s 55,718,573.50 |$__ 16,733,565.80 [6 7545212033 [§ _ 15105604.38 |$  73,824,177.08 |$ _ 90,587,733.71
Nevada ) 71,165,846.66 |$ 0.00 |§  71,166,846,86 [$  17,331,419.90 |$  086,497,266.76 |$ 88,497,266.76
Georgla $ 14,047,985.40 |$__ 26,952,034.60 |5 41,000,000.00 [$  39,502,579.15 |$  53,550,644.56 }$  80,502,879.15

kansas $ 23,356,073.50 |$__ 17,843,926.50 |$  41,000,000.00 |$  19,953,054.52 |$  40,309,426.02 IS 60,953,354.52
tdaho $ 30,678,876.60 |$ _ 10,323,121.50 [$ _ 41,000,000.00 |$  14,366423.66 |$  45,045302.16 |§ 55,366,423.66
South Dakota $ 34,503,195.23 |$ __ 2,916,804.77 |[$  37,500,000.00 [$  14,194,328.52 |$  48,777,523.75 }§  61,684,326.52
Nebraska $ 34,877,748.13 [$ 00D |S  34977,748.13 |§  17,151,608.27 |§  52,128,447.40 [  52,120,447.40
Tennessee $ 26,275,087.12 [$ 0.00 |$ 2527508712 |§  39,339,561.88 |$  64,614,839.01 [§  64,614,639.01
Virginla $ 11,181,173.08 [ 14,093,914.04 |[$ 2527508712 [$  34,577,836.10|$  45750,000.18 {5  69,852,923.22
Kentucky $ 14,842,575.58 |$__ 10,432,511.54 ([$  25275087.42 |§  31,169,426.37 |$  46,011,701.95 §$  56,444,213.49
Alabama $ 11,181,473.08 |$__ 14,093,914.04 |$  25275087.12 [§  20425892.22 {$  40,607,065.30 |$  54,700,079.34
Delavare $ 1,341,173.08 |$__ 23,833,914.04 [$ _ 25275,087.12 [$  14,753543.30 {$§  16,094,716.47 |$ _ 40,028,630.5¢
Wyoming $ 4,047,06540 |3 11,227121.72 |[$ __ 25275,087.92 |§ _ 12,85106.70 [$  27,033071.10 |$  38,260,19262
D.C. $ 14,047,965.40 |$ 0.00 |$  14,047,065.40 |3 17,207,561.87 {$  31,345527.37 [$  31,345,527.37
Guam $ 4,739,857.29 |$ 000 |$  4730,857.28 |$§  10,263,683.94 |[$ 1500354123 |$  15,003,541.23
U.S. Virgin Islands |$ 4,739,857.29 [$ 0.00|$  4739857.29 {$  10,208,658.78 |$ _ 14,94B,516.08 [s  14,848,616.08
American Samoa_|$ 134117308 |$ _ 2,398,684.21 |$ __ 4,739,857.29 [$  10,182,908.34 [$  11,52408142 |$  14,822,765.63
M. Marlana Island |$ 4,739,857.29 [$ ' 0.00 |$  4,739,857.28 |$ _ 10,101,419.95 [$  14,841,277.24 |$  14,841,277.24
Total T6 6,027,000,000.03 |3 676,843,167.92 |§ 6,703,843,167.05 [$ 1,722,000,000.01 J$ 7,749,000,000.04 |$ 8,425,843,157.98
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EXPLANATION OF THE ALLOCATION FORMULA
FOR TOBACCO-SETTLEMENT PROCEEDS

Summary

The Atorneys General involved in the tobacco-settiement process developed a formula
to allocate the tobacco-settlement proceeds that is included in the November 1998 settlement.
The Artorneys General understood that the settlement was likely to involve most, if not all,
states and terTitories - among which there were suing jurisdictions with vastly different claims,
suing jurisdictions with some claims dismissed or limited, and jurisdictions that had not
brought lawsuits. Thus, while the allocation formula was designed with reference to state
Jawsuits against the tobacco industry, the negotiations were not based on the nature of or
potential recovery under specific state lawsuits. The negotiating Attorneys General, rather,
were attempting in part to obtain a fair monctary recovery for all states considering the
common aims of the multi-state settlement process.

The allocation formula is based on the following factors: damage estimates used as
proxies for states’ actual or potential law-cnforcement and unlawful-business-practice claims;
damage estimates used as proxies for states’ smoking-related health-care costs; and adjustments
1o reflect the availability of more recent and accurate data, methodological irregularites,
cconomics-of-scale issues, and negotiated enhancements.

Relation to Current Multi-State Seftlement

In November 1998, the Aworneys General unanimously decided to enter into a

 seftlement agreement with the tobacco industry. The settlement proceeds are approximately
$206 Billion through the year 2025 (although the payments under the agreement actually
continue in perpetuity). The allocation formula was used solely as a means to distribute
settlement proceeds. Thus, the allocation formula itself did not relate to the amount of
gettlement proceeds sought or obtained. The negotiating Attorneys General, for example, did
not use specific claimed monetary injuries in state lawsuits, such as consumer protection
penalties or Medicaid costs, t0 justify monetary settlement demands. The negotators felt,
ratber, that the scale, complexity, and broad goals of the settlement woulc render ineffective
amy atterupt to tie the negonation to litigation damages.

Development of the Formula

In the weeks before the June 20, 1997 proposed settlement was reached and announced,
the negotiating Aattorneys General res “ived to form an allocation subcommirtee to develop a
formula for distributing tobacco-settlement proceeds. The negotiators named Indiana Attorney
General Jeff Modisett to chair the subcommittee.

The subcommittee first commissioned a group of physicians, biostatisticians,

economists, and health-care experts at Indiana University to proposed potential bases for the
allocation formula. Through contact with the Centers for Disease Conirol in Atlanta, the

4
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subcommittee learned that a group of researchers affiliated with the University of California
system were doing work on the costs of smoking-related illness. This work, being conducted
by Drs. Leonard Miller and Dorothy Rice and three of their colleagues, first studied the costs
to state Mcdicaid programs from smoking-related illness. Later, the researchers expanded
their study to include smoking-related health-care costs occurring within a state regardless of
whether govermment, private insurance, or individual parients was the source of the payment.
(A similar study using different methodology had been conducted earlier by the CDC.) It was
also brought to the subcommittee’s artention that some of the suing states were working with
other researchers and consulting firms to develop damage models for litigation purposes.

The subcommittee also did an exhaustive review of the claims each suing state had
brought. The claims were mumerous (over 20) and varied significantly as the following list
demonstrates: negligence, breach of assumed duty, negligence per se, conspiracy, unjust
enrichmenr, federal racketeering, state racketeering, public nuisance, unfair trade practices,

consumer protection violations, contributing to the delinquency of 2 minor, unfair or deceptive

acts, antitrust, unfair competition, misrepresentation, performance of another’s duty 1o the
public, state false claims act, strict liability, aiding and abetting, breach of express or implied
warranty, and fraud. Damages sought included restitution, disgorgement of unjust profits,
recovery of costs to state-funded health-care programs, punitive damages, treble damages,
fines, and penalties.

With the proposals of the Indiana University experts and a preliminary amalysis of how
the work of Drs. Miller and Rice might be used for the allocation formuia, the full
subcommittee met in Indianapolis in August 1997. The subcommittee considered many
different bases for the formmla but settled on a smoking-related health-costs basis drawn from
the work of Drs. Miller apd Rice. The subcommittee felt that the basis was representative of
damages most suing states were seeking 1o recover, was consistent with the goals of the multi-
state settlement, and would not disadvantage non-suing states.

Specifically, the total smoking-related cost study could be used as a proxy for the many
state law-enforcement and unlawful-business-practice claims. Because this work did ot focus
solely on government-related costs but on all costs in a state, the subcommittee felt that this
proxy permitted 2 closer relation between the method of allocation and certain claims like
antitrust, comsuzme - protection, racketeerins . and other that are viewed as injuries to a state as
a whole o- ¢ 2li -itizens in a state (althoug.. stat=s realized they were not recovering or
attempting to recover damages that an individual could recover against the industry). All
government costs, including Medicaid costs, were removed from this variable so that it more
closely fit this use as a proxy. It was also felt that using the smoking-related Medicaid-costs
study as a separate proxy would be consistant with the claims in many state lawsuits that
sought 1o recover government-related health care-costs. Moreover, using a plenary cost-based
formula pe:mired a symbolic relation to or : of the important general interests of tobacco
Jitigation and tobacco control: emphasizing the scope and tragedy of smoking-related illness.

Thus, the subcommittee settled on a cost-basis formula. That formula is a proxy for the
tobacco companies’ various and unlawful business practices and for the states’ costs of

dos3
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smoking-related illness. The proxies were used with the realization that the evidence and
methods of proof required at trial, as well as the claims, varied significantly from state to state.

Methodology

Ultimately, Drs. Miller and Rice published two smoking-atrributable-cost studies - one
estimaring total costs in a state regardless of payment source and one estimating Medicaid costs
in a state. Variations of thesc smoking-attributable-costs studies form the basis of the
allocation formnia for tobacco-sertlement proceeds. There have been several additional
adjustments, however, to accommodate issucs that arose during the development of the
formula, e.g., adjustments to reflect a revised smoking-atiributable-costs methodology, to
address an economies-of-scale issue for small-states, and to treat the Commonwealth of Puerto
Rico "as a state.”

To put the formula in its proper context, it is critical to know that the subcommittee
used these studies - which are essentially estimates of smoking-attributable costs - not to
meastre the aetual COSIS 10 State governments or to all healthcare payers but as proxies for the
claims states brought (or could bring) in tobacco lawsuits. That is, states stood to recover not
only healthcare costs In their lawsuits but other damages, fines, and penalties unrelated to
health care. Furthermore, methods of proving damages varied greatly from stare-to-state.
Moreover, some states did not sue the industry, some suing states did not seek to recover
healtheare costs, and some using states had their cost-recovery claims thrown out of court.

Mathematically speaking, the formula begins by determining what each of the 52
settling jurisdictions would have received under the June 20, 1997 level of proceeds (196.5
Billion) as allocated according to each stare’s cost-estimates under two Miller/Rice studies
assigniog a SO percent weight to cach study. (Recall that one study is used as a proxy for law
enforcement and unlawful-business-practice claims and the other for government health-care-
cost-claims.) The result is a fixed-dollar amount for each jurisdiction to which particular
adjustments are made.

Rased on the availability of methodological improvements and more accurate data as the
formula was developed, it was deemed 2ppropriate to first adjust certain states’ allocation
g-our. . upward -4, at the same time, adjust Celiforni: and New York with respect to each
cther.

The previously settling states of Mississippi, Florida, Texas, and Minnesota are not
participants in this allocation and their shares were deducted. Through negotiations with the
tobacco industry, the percentage allocation attributed to these states was sct less than it
otherwise woutld have been, resulting in a proportional increase in allocation for the 52
rrmaining jurisdic " ns.

The formula was next adjusted to treat Puerto Rico as a state in the sense that the
unadjusted formula significantly underestimated Puerto Rico’s smoking-related health-care
COSIS.
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Th:fomulawasalsoadjustedmprovidcancnhamem:mmmﬂsmﬁ(dcﬁmdas
states that were to receive less than 0.5 percent of the allocation under the proposed June 20,
1997 setlement) because of economic-of-scale problem in tobacco-control program purchasing
power identified by a recent CDC report as affecting those states.

Finally, under the agreement, $8.6 Billion is to be set aside from this allocation of
funds 1o be distributed accordingly to a later assessment of each state’s strategic contribution 10
the tobacco litigation and settlement effort.

it
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STATE ALLOCATION PERCENTAGES

Civil Litigation

EXHIBIT A

Smte Parcenmgo
Alnbama 1.6161308%
Almka 0.3414167%
Arizona 1 4738845%
“Arkansas 0.828066 1%
California 12.7639554%
Coloredo 1.3708614%
Connecacul 1.8565573%
Delaware 0.3944695%
[DC. 0.6071133%
Florids 7.0000000%
Georgia 3.4344575%
[ Hawnit 0.6018650%
Tdaho 0.3632632%
lllinois 5.6542472%
Indiana 2.0352033%
owa 0.8606670%
Kansas 08336T12%
Kemtucky 1.7611586%
Louisizna 2.2553531%
Maine 0.7693503%
Jand 2.2604510%
‘Massachuseds 4.0389790%
Michigan #.3519476%
Minnesoa 0.0000000%
Mississippi 0.0000000%
Massouri 22746011%
‘Mozmma 0.42?5-91%
Nebrasin 0.5949833%
Nevacs 0.6099351%
New Hampshire 0.6659340%
New Jerscy 3.8669963%
New Mecco 0,5963897%
New York 12.7620310%
North Carohina “2.3322850%
North Dekom 0.3660138%
" Ohio 5.0575098%
Oldshoma 1.0361370%
Orogon T.1476582%
"3.7063583%
Rbode lalznd 0.7189054%
South Carclina T.1763519%
| South Dakota 0.3435458%
Tenncssee 2.4408945%
Texas 0.0000000%
Ush 0.44+8865%
Vermoat 04111851%
Virgmia 70447451%
“Weshingron 2.0532582%
West Virginia 0.8804604%
Wisconsm 2.0720350%
| Wyoming 02483445%
Amencan Samod 0.0152170%
N. Maizna 1516. 0.0084376%
Guam 0.0219371%
U.S. Virge lsid. 0.0173593%
Rico T.1212774%

[dose
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March 29, 1999

VIiA 02 9

Strategic Contribution Fund Committee

c/o National Association of Attorneys General
750 First Street, NE, Suite 1100

Washington DC 20002

Re: "Future Adjustments" to SCF Allocations

Dear Members of the Committee:

Thank you for agreeing to serve on the Strategic Contribution Fund Allocation Committee
("Committee™) and for the time and effort you put inte the Committee's March 8, 1999,
Preliminary Decision discussing distribution of the Strategic Contribution Fund ("SCF")
payments established in section TX(c)(2) of the Master Settlement Agreement ("MSA"). On
behalf of those Attorneys General who served on the MSA Negotiating Team, I respectfully
request that the "Future Adjustments" provision in the Committee's Preliminary Decision be
revised before you issue the final decision.

Specifically, Section V(F) of the Preliminary Decision states:
F. Future Adjustments

Unless otherwise directed, we believe that our authority to make
allocations from the SCF expires as of the date of submission of our "Final
Decision" under the terms of section 5 of Exhibit U.

Tt is possible that at the time of distributions, the SCF may be diminished
or expanded in amount. In ejther event, we now state Our pre iminary
recommendation, and therefore our likely decision, subject to any other binding
legal authority under the MSA. If the SCF amount is less than the approximately
$8.6 billion, the total award to each jurisdiction should be reduced, pro rata as its
share relates to the present Litigation, Pre-MSA Settlements, and MSA Settlement
Award. Similarly, if the corpus of the SCF is larger, each jurisdiction's share
should be increased, pro rata, as its share relates to the present Litigation, Pre-
MSA Settlements and MSA Scttlement Award

In our opinion the MSA does not authorize the Committee to include in its decision a provision
controlling "future adjustments" to the SCF allocations.
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Strategic Contribution Fund Committee
March 29, 1999
Page 2

MSA § IX(c)(2) is the section establishing the SCF payments and distribution. That section
states that the payments are 0 be "be allocated among the Settling States on a pereentage basis to
be determined by the Settling States pursuant to the procedures set forth in Exhibit U, and the
resulting allocation percentages disclosed to the Escrow Agent, the Independent Auditor and the -
Original Participating Manufacturers not later than June 30, 1999." (Emphasis added.) This
language reflects our agreement with the Original Participating Manufacturers ("OPMs") that by
June 30, 1999, they will be provided with a list of percentages to be used in calculating the

OPMs' payment obligations under MSA § IX(c)(2) and the distribution of those payments to the
Settling States.

We do not believe that the MSA authorizes the Setling States to give the OPMs either a formula
or a list of percentages subject to qualifications based on future occurrences or conditions. The
final product of the SCF Committee must be a document like Exhibit A to the MSA, containing
simply a list of percentages.

In addition, section IX(c)(2) specifically states that the SCF payments are subject to various
adjustments, offsets, and reductions, and MSA § IX(j) controls how those adjustments, offsets,
and reductions are applied to the various payments, including the SCF payment. There is
nothing in the MSA that allows a variation of the manner in which these adjustments, offscts,
and reductions are to be applied to the SCF payments.

It should also be noted that the proposed pro rata proposal discussed in the Future Adjustments
section of the Preliminary Decision is inappropriate because not all reductions in the SCF
amount should result in a pro rata reduction of the SCF distributions to the States. Specifically,
under the MSA, the SCF payments must be adjusted upward or downward based on the Inflation
Adjustment, the Volume Adjustment, the Non-Settling States Reduction, the offset for

- miscalculated or disputed payments, the NPM Adjustment, the Federal Tobacco Legislation

offset, the Litigating Releasing Parties Offset, a claim-over offset, or additional payments by
Subsequent Participating Masufacturers ("SPMs"). Some of these adjustments, reductions, and
offsets apply across the board (¢.g., the Inflation Adjustment, the Volume Adjustment, the Non-
Settling States Reduction, and additional payments by SPMs); some, if they apply at all, arz
state-specific (e.g., the NPM Adjustment, the Federal Tobacco Legislation Offset, the Litiga_xg
Releasing Parties Offset, and a claim-over offset); and the miscalculated or disputed payments
offset could apply across the board or could apply to just one State. It would be inappropriate to
reduce the SCF allocation to all States because of an offset that reduces the SCF total amount but
is applicable to only one State. Under those circumstances, only the State that is subject to the
offset should bear the offset, not all States on a pro rata basis. Again, the MSA already describes
how these increases and decreases should be handled.
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Strategic Contribution Fund Committee
March 29, 1999
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" We believe if your Final Decision includes this Future Adjustments provision (or any similar
* provision), your decision will not be in accordance with the MSA and will be disputed by the
Original Participating Manufacrurers. For that reason, we respectfully request that the
Committee issue a final decision: (1) that is simply a list of percentages, in the format of Exhibit
A, giving a single allocation percentage for each State participating in the SCF distribution and
(2) that does not includc any provision concerning future adjustments, allowing the MSA to
speak for itself on those adjustments. Thank you for your consideration of this letter.

Sincerely,
Christine O. Gregoire '63‘ beglg
Chair, MSA Negotiating Team
cc:  Mike Moore
Bob Butterwarth
MSA Negotiating Team
NAAG Tobacco Committee
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Strategic Contribution Fund Allocation Committee
Biographies

W. J. Michael Cody is a partner at the law firm of Burch, Porter & Jobnson in Memphis,
Tennessee. Mr. Cody was the United States Attorney for the Western District of Tennessee from
1977-1981. In 1984, he was appointed by the Temmessee Supreme Court to serve a four-year term
as the state Attorney Gemeral. Mr. Cody received his B.A., with Distinction, from Rhodes
College in 1958 and he received his law degree from the University of Virginia Law School in
1961. As an expert in ethics laws, Mr. Cody has authored an ethics publication Special Ethics
Duties for Artorneys Who Hold Public Positions and co-author of Honest Government, An Ethics
Guide for Public Service. Mr. Cody has served as an adjunct professor of law at Memphis State
University and at Vanderbilt University. Mr. Cody resides in Memphis, Tennessee with his wife
Suzanna. They have three children: Jane, Michael, and Mia.

oM

Dave Frohnmayer is President of the University of Oregon, a position he assumed July
1, 1994. He formerly served as Dean of the University’s School of Law. Mr. Frohnmayer was
elected Oregon's Attorney General in 1981, a position he held for 11 years. During his tenure as
Anorney General, he served as President of the National Association of Attorneys Geperal from
1987-1988. Mr. Frohnmayer was the recipient of the Wyman Award, the Association’s most
prestigious horor, in recognition of his outstanding effectiveness in office. Prior to his election
to statewide office, Mr. Frohnmayer served three terms in the Oregon House of Representarives,
was a law professor of the University of Oregon School of Law, and was legal advisor to the
president at the University of Oregon. Mr. Frohnmayer graduated magna cum laude from
Harvard College (1962), auended Oxford University on a Rhodes Scholarship (1964), and
received his law degree from the University of California at Berkeley (1 967). :

* ¥k *

John E. Van de Kamp has had a long and distinguished carcer in public service. After
graduating from Stanford Law School in 1959, he worked in the U.S. Anorney’s Office from
1960-1967, including a stint as U.S. Attorney for the Central District of California from 1966-67.
Mr. Van de Kamp was the first appointed Federal Public Defender for the Central District in
1971. In 1975, Mr. Van de Kamp was appointed Los Angeles District Attorney and was
subsequently elected twice to this office. In 1982, he was clected Califorpia’s Attorney General
and served two terms. Under his leadership as Attorney General, he created the Public Rights
Division, which vigorously fought to enforce antitrust laws and statutes. In 1989, the National
Association of Attorneys General presented Mr. Van de Kamp with their coveted Wyman Award
in recognition of his outstanding cffectiveness in office. In 1991, Mr. Van de Kamp joined the
law firm of Dewey Ballentine as partner and chairman of the Los Angeles office’s litigation
department.

idlo62
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Christine Milliken, Steve Glanzman, Traci Otey, Sara Komely, Leslie Ellis, NAAG Staff
Dan Howard, Anne Lyman, and Carol Rydbom, University of Oregon
Attomey General Mike Moore and Attorney General Bob Butterworth

We would like to express our gratitude to the following individuals for their tireless efforts:
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February 16, 2000

H.B. 2821 Tax Code Revisions

Good morning, my name is Terri Roberts and I am here today as a private citizen
addressing the issue of taxing the attorney fees for those who represented Kansas in
the tobacco settlement litigation.

First of all I want to say that I am one of those individuals who has a passion about
secking a world that is less harmed by addiction to nicotine, where clean air in the
workplace and public places is an expectation--not a hard won battle. Among
friends and colleagues that share this same passion we often refer to ourselves as
anti-smoking activists or zealots. Since December of 1995 I have personally
invested time and money to educate myself about smoking as a habit, and what
public policies could best facilitate a world with less nicotine addiction. Having
said this I want to add that I have only a professional relationship with the Attorney
General Carla Stovall or any of her staff, have met Stu Entz once during a
presentation he did for a Kansas Smokeless Kids program and have talked with Jeff
Chanay approximately five times (and two of those were about a nursing client he
was representing). I know none of these individuals personally, shared a meal with
them or ever discussed my family or my day with them. I’'m here because I have a
sign on my door which quotes Abraham Lincoln and says: “To Sin with Silence,
when they should protest, makes cowards of men” and I try to speak out when I
believe it may make a difference.

The bill, H.B. 2821 as introduced retro-actively imposes a tax on specific proceeds
that attorneys received as compensation for representing the state of Kansas.

I’m not sure it will necessarily be limited to just those who represented Kansas in

the tobacco settlement, what about attorneys that represent KU Hospital Authority
in collections, what about KPERS settlements or other areas where attorneys have
been engaged to represent the ‘state. Might this have a chilling affect on attorneys

considering representation of our state?

House Taxatior
Date ~?// (/‘ [
Attachmient # 3~/




I’'m not a practicing attorney, nor an expert in constitutional law, however one basic
premise of our constitution is representative and fair taxation, and I remember
several years ago when Kansas was sued on behalf of military retirees that were
disenfranchised by a revised Kansas tax code, and Kansas lost that legal battle and
settled (and to the best of my recollection it was about $57 Million, with the court
awarding approximately $10 Million to the attorneys that represented the Kansas
military retirees). Certainly the constitutionality of any provision of this nature will
be evaluated prior to its implementation.

Why is the legislature seeking a portion of the attorney fees in this case? After two
days of hearings on the related issue of why Entz and Chanay were selected, I’'m not
clear of the public policy behind this tax proposal.

I do know one thing though, the Tobacco Industry is a formidable opponent, every
hour of every day. T strongly suspect that they like seeing all this conflict and
anguish---it eliminates and reduces time that could be spent on listening to proposals
related to clean air and tobacco use and prevention strategies. It’s a distraction and
they are masters of distraction. I was dissappointed that John Campbell was not
afforded the opportunity to review in detail the MSA---that agreement as you know
made history----largest civil settlement in the history of the world and as you also
know---the largest payout to attorneys who fought and won against the industry.
The details of the MSA are important and the restrictions on the Tobacco industry
significant, and as a matter of public policy, I do believe you would benefit greatly
from hearing about them.

I’'m confident that the greater wisdom will prevail and that this tax proposal will not
be enacted. My hope is that it dies swiftly, so that no more time is spent on this
issue.--while the Tobacco Industry watches. Tax Code revisions should be fair and
purposeful, they should not be retaliatory or punitive.

THANK YOU

Terrt Roberts

2531 SW Beverly Court
Topeka, Kansas 66611-1114
354-9303 Home

233-8638 Work
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he House Broadcasting
T Committee endorsed on Tuesday
: a proposal by the Kansas Public
M Broadcasting Council to spend $350.000
next fiscal year to enhance pubiic tele-
vision coverage of the Legislature.
i Under a recommendation going to
§ the Legislative Coordinating Council.
H the Legislature would appropriate
$350,000 more than it now provides
for public TV grants to pay for a
weekly half-hour program summariz-
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opponent g e
ther the pramary
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tion. In addition,
members . af 75
other firms.and &
about 140 other £
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 But Stovall's choice
. of outside law firms
3 may look like favoritism.

4 By JOHN PETTERSON,

"} Topeka Correspondent

‘; TOPEKA Vhen Attorney m 1994 campaign § 8 ing activities of the Legislature and
(_‘xeneral Carla Stovall awards out- . but got no,busi- B esing issues.

E gde gontracts [T legal work to  Stovall ness from her.- - 2  The House committee also recom-
# friends and political contributors, One of. theé mended the Legislature appropriate

$85.000 to provide a second vear of

4 there can be a perception of fa- firms she hired to represent, the
gavel-tc}gavel coverage of the House of

3 yoritism, the Legislative Post Divi-  state was Entz & Chanay of Tope-

3 sion said Monday. . ka, her former law firm. The fum Representatives’ daily sessions in 1998.
z Despite that, the auditors found and its members contribufed 1f the LCC accepts the idea, the
- the awarding of the contracts did 6442 to her campaign. - ~.%- House Broadcasting Committee

% not violate the state’s conflict of in- It was named local counsel'i.x‘l‘.t:hc would determine who provides the
7 terest law. 4 coverage for next session.

2 “iWhile such contract awards state’s legal battle with tot?c:wcq_
i don't faii under the definition of EDITpACS.
< conflict of interest contained in  Stovall argued that the/cases
‘i crate law, they can create at least went to outside counsel because
the appearance of favoritism,” the they could best represent ‘Kansas,
13 auditors reported. _ not as political payoffs. = T
“#%  The Legislative Post Audit Com- “When selecting outsidelegal
mittee was presented the report at counsel for a person or agency, I
T its meeting Monday in Ulysses in  think only of one thing, the client,”
24 southwest Kansas. she said in her audit responsg;
In a strongly worded response to She also noted that outside attor-
Lhc aUd'ét Slgva;lll Saldd. ,ShF Cc?.uld neys hired by Democratic Insur-
Oivihpf):l-e(i;:ti:het\:o?; I;L;a;? "l'qg; ance Commissioner Kathleen. Se-
 evidende 0); wrongdoing or conflict belius 'C(_)ntnb’ulcd mote 10 e
of interest in the manner in which [ Elaninisston e campeiRn. tha
outside attorneys hired by Stovall

: ?SE:;?‘ awarded legal contracts €X-  contributed to her effort. o
o Auditors examined 35 cases Stovall, a Republican, said Sebe- '

lius received $33,750 from her out- T
side attorneys. The auditors said {a& ¢
the attorney general’s contribu- 5%

tions from outside individuals dnd *
firms she hired totaled $33,500," -« &

¥

Yip

% where Stovall had contracted with
"4 29 private law firms to defend the
state. In those cases, 20 of the 29
=4 firms had made contributions to
.t% her campaign, ranging from $50 to .
% about $6.500. Auditors recommended that the
7 " Those 20 firms received 27 of the attorney general’s office establish . ™*
35 contracts. “reasonable procedures to ensure,
But half of those successful  that its contracting process'.is' as
& firms also contributed to Stovall’s —open as possible.” p :
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Kansas firm fighting tobacco giants
lacks product ]ia}l)ﬂjty experience

AL By Mike Shields " '
il Harris News Service

TOPEKA - The potentially biggest
product liability award in state history
could go to a small Topeka firm that had
no experience in product liability cases
when it was signed by the state to sue the
tobacco industry.

Entz and Chanay, the Topeka firm hired
by Attorney General Carla Stovall to rep-
resent Kansas against the nation's major
tobacco companies, could collect millions of
dollars if the lawsuit is successful.

Jeffrey Chanay, a partner of the law
firm, said when the firm decided to take
the case that he thought the state might
recover a sum “in nine figures,” instead of
the 10-figure estimates now being made.

“I could safely say the numbers bandied
around now were never in the wildest
dreams of any of us,” he said. “The num-
bers now are almost exponentially
greater.”

According to the contingency agree-
ment the firm signed with the state, Entz
and Chanay, acting as local counsel on the

! case, will be entitled to 12.5 percent, or

half of the 25-percent contingency. Two
out-of-state law firms that have lead roles
in the national case will pay the expenses
and split the other half of the contingency
fee. The three firms worked that out
among themselves.

Chanay said those who criticize the
potential size of attorney awards from the
case are showing “20-20 hindsight” and
forgetting that the chunces of winning

against the tobacco industry appeared

slim in 1996.

“People were not beating down the
doors to join in this litigation,” he said. “For
this deal we were asked to litigate a theo-
ry never litigated in Kansas and only
attempted in a limited number of states,
none of which had gone to trial. It was
against an opponent with unlimited abili-
ty and resources and an unblemished, 40-
year record of never having lost a lawsuit.

“We certainly had our share of criticism
from our peers, who called us stupid for

See LAW FIRM, Page 5A

Continued from Page 1A

. ever having considered this litiga-

tion. The fact it's turned out better
than anybody expected has been a
surprise.”

According to the Martindale-
Hubbell and Kansas legal directo-
ries, Entz and Chanay specializes
in construction law, employment
relations, health-care law and lob-
bying. Martindale-Hubbell, using
peer evaluations, rates attorneys
and their firms cither Av, Bv or Cv.
Av is top-rate. Entz and Chanay is
rated Bv — a middle-of-the-pack
rating.

Stovall, who worked at Entz
and Chanay before she was elect-
ed, admits the firm has never done
a product liability case. However, it
has handled Medicaid reimburse-
ment cases. And Medicaid issues,
she said, are at the core of the
state’s action against the tobacco
industry.

But her conlidence in the firm
was the bottom line in her deci-
sion, she said.

“They're a law firm I trust and
believe in, and that's why they -
were hired,” she said.

Chanay said the firm faced a
yisk in taking the case on a contin-
gency basis,

Throughout the litigation,
which potentially could continue
for years, the firm must cover the
two partners’ salaries as well as
those of two new attorneys and a
secretary hired to help deal with
the workload brought on by the

' tobacco litigation.

He said the firm has done near-
ly all the research and court work
associated with the release of con-
fidential documents given up by

the Liggett tobacco company as’;
"part of that company’s separate
settlement with the states. More
than half the Liggett documents ®’
remained sealed by the court, and =

o

qx

o : AT e xa\i
the Kansas firm has been working
to have those released. If Entz and :
Chanay succeeds in persuading
the court to open the sealed tobac- %
co files. that could weigh heavily in 2§
the outcome of the ongoing case ;
against the remaining tobacco o
companies, he said. &,

“We're working for free until &
this is over and have been since we ZAS%
started looking at this case since 33
summer of 1996, Chanay said. P
“That's part of the deal. If we don’t 3
bring in a good result, we don't get FELE
paid.” I - ..
. - Ly, B LW e
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TOPEKA — The dispute

between Attorney General Carla
Stovall and the Kansas House
entered the budget arena, with
lawmakers wanting to slash the
state’s contract with tobacco
lawyers and Stovall saying they

didn’t know
what they were
doing.

As part of
their  lengthy

budget debate,

House members

endorsed a pro-

posal to force

Stovall to sever

the state’s con-

tract with law firms handling
Kansas' massive tobacco litiga-
tion. Stovall used to belong to
one of the firms and legislators
said she had no businesses nego-
tiating a contract worth potential-
ly millions to them.

Stovall quickly called a news
conference to say lawmakers
were punishing the people of
Kansas in attempting to retaliate
against her for her recent com-
ments about a House-approved
death penally bill.

By bein
one of many LEGISLATURE SLATURE
Sstates
involved in a g 8
settlement
with big
tobacco companies, Stovall said,
Kansas' legal costs would be paid
as part of that agreement.

But by severing the contract,
Kansas would have to cough up
whatever legal costs it had
incurred so far out of the budget.

“Big tobacco ought to pay this
expense, and [ don’t think the
House understands that,” Stovall
said.

But Powell disagreed.

“My understanding is this says,
*You better go negotiate the con-
tract,” said Rep. Tony Powell, R-
Wichita. “We're not going to buy
off on this, so go back and rene-
gotiate a better deal.™

In March, House members
amended a bill to say that when a
prosecutor plans to seek the death
penalty, a judge would have a
hearing. Stovall criticised the
move, saying the amendment
would “perpetrate a fraud.”

Some House members said she
should apologize, but she hasn't.

The House version of the $8.5
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billion state budget for fiscal year
1999 includes a provision requir-
ing Stovall's office to end its con-
tract with Entz and Chaney of
Topeka — Stovall’s former firm
— and other law firms represent-
ing Kansas in the lawsuit.

Rep. Phill Kline, R-Shawnee,
said the contract would amount to
$325 million, and Stovall had no
right to negotiate it with her for-
mer firm.

But Stovall challenged the
amount, saying a figure has not
been calculated and whatever the
state pays in legal fees would
have to be approved by a judge as
reasonable.

Tobacco  companies  have
agreed to pay a total of $368 bil-
lion over 25 years with states
involved in the lawsuit. The deal
has not been approved by Con-
gress. Legal fees for Kansas have
been capped at 25 percent of
whatever Kansas gets as its share,
said Stovall’s spokeswoman,
Mary Horsch.

Stovall said the measure would
be ill-timed because a major legal
brief supporting a ruling that the
state should have access to secret
industry documents is due in less
than three weeks.
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Awarding tobacco lawsuit
to Stovall’s former firm
smacks big of patronage

ome of Kansas Attorney General

Carla Stovall's former law partners

stand to be millionaires if the state
wins a big settlement from the tobacco
industry. That is either because of pure
political patronage or luck, depending on
which side you believe.

A year ago, Stovall contracted with her
former law firm, Entz and Chanay of
Topeka, to pursue a lawsuit on a contin-
gency basis against the tobacco industry.
If Kansas wins, the firm will get 12.5 per-
cent of the settlement or court award,
which could amount to a payoff to the firm
of up to $250 million, the biggest ever in
Kansas.

Sure sounds like a sweetheart deal.

Stovall did not put the work out for com-
petitive bids, but she says she put out the
word she was looking and heard from only
two other firms, both of which she says
had conflicts of interest. Stovall says that
at the time few lawyers were interested in
taking on lawyers for the big tobacco com-
panies, especially on a contingency. The
chances of winning appeared slim —and
the possible settlement much less — a year
ago, and lawyer Jeffrey Chanay says his
peers considered him “stupid” for taking
the case.

And so the small Topeka firm, with
average marks from industry raters and
no product liability experience, got the
case. A vear later, the selection has raised
eyebrows.

CrXanel B eved 3
q }?{ = 2 /‘J"’l

Proponents of a change in state law to
require competitive bidding for state con-
tracts for legal and other professional ser-
vices are using it as a prime example of
;he need to eliminate patronage and crony-
ism from state government.

_ Maybe Stovall was lucky to find any law
firm to take on the tobacco companies on a
contingency a year ago. Still, plenty of
patronage remains in Topeka, and compet-
itive bidding for outside work is a good
idea.

Law firms are big contributors to
Republican and Democratic candidates
because the state has plenty of legal work
to go around. That has been true for years.
They would not do it if they did not know
or believe they would be rewarded.

- Perhaps if the tobacco litigation had
turned out differently, no one would have
ponced, and Entz and Chanay would have
invested a lot of time on behalf of Stovall
and the state for nothing.

But either way, patronage is still
a{'ound. and a system for competitive bid-
ding would do wonders for eliminating it.
John D. Montgomery
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TOPEKA — A legislati
gislative com-

ISI;LIttee wants Attormey General Cz?rrlrzi

ovall to renegotiate a contract

*“representing the i
X r state i
___aagamst tobacco «:ompanie_gl s
, '_:thStcg]all has said her decision to add
o "‘it eul tz and Chanay firm of Topeka
o the legal team for the state was
-; cbasedm gga}_ts extensive experience in
cas ing with t
ey | he federal Med-
: The state filed two lawsui i
- suits again
- Six tobacco companies, hoping gto th.
. cover the state’s costs associated with

i e

estion 1

prgtviding medical care to smokers.
ates and tobacco compani
companies have
1}3{!’0])059:11 to settle their litigation, and
p-:r?;‘?nsg s\t:?trhe {:mm the deal, which is
en on
billion over 25 yeagess, S
The legal services con i
tract said at-
:omeys for the state could be paid 3;
0.25 percent of what the state re-
ce;:.res — 3500 million.
wo out-ofstate law firms are i
. e 3
:’n?ii‘t'r]ed in the Kansas litigation alo:lng
it bg.ntz and Chanay. However,
members of the Legislative Budget
9mm1ttee say Stovall's former firm
still .could receive as much as $250

s

million.
drzftée ;:omrmltee agreed last week to
it & relport expressing concern
el he legal contract and telling '
m?:v blelt should be renegotiated. One -
Winlli r, Rep. Henry Helgerson, D- |
chita, even suggested that the ch-

islature should re i
to cover legal feef:sl.se {0 provide funds

“I think there is a ¢
thg amount of the fee ir?vno(is$ a;tl)_l%ut
:]r;mk there is also a concem‘abou{
t e:j way the contract was negotiated -
nd awarded,” Helgerson said.

Stovall w i
st as not available for com-

friends

I ]
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Lawmakers wonder if Carla
Stovall is blowing smoke. Or at
least smoke rings.

A legislative committee wants
Stovall, the state's attorney gener-
al, to renegotiate a contract with
her former law firm to represent
Kansas in lawsuits against the big
tobacco companies.

And she should.

Stovall didn't advertise for alaw
firm. Nor did she make the selec-
tion competitive.

She simply gave it to her old law
buddies, Entz and Chanay.

Grovall insists that she did
nothing improper. She said she
bused her choice on Entz and
Chanay's extensive experience in
Medicare cases.

Lawmakers, wisely, think other-
wise. especially since Entz and
Chanay's offices served as Stovall's

1994 campaign headquarters and
Joil Chanay was a member of her
advisory stafl.

Then, three years later, Stovall
turns around and plunks a deal
worth up to $250 million 1n
Chanay's lap. Every law firm
<hould have Carla Stovall for a for-

W-A2-47
mer partner.

Stovall justified her selection by
pointing out that a judge has final
say on legal fees, so it's unlikely
Entz and Chanay would receive
the maximum amount the contract
allows.

Maybe, and maybe not. After all,
the cqurts can be fickle, as recent
cases demonstrate.

But the size of the fee is a Sto-
vall smoke screen; it's the way that
she awarded the contract that rais-
es concern. Because even if there 1s
nothing technically illegal about
what she’s done, it still looks like
payback, and that tarnishes Sto-
vall's credibility.

Stovall, typically, has refused to
budge on the matter. Perhaps Rep.
Henry Helgerson has the right
idea. Helgerson, a Wichita Demo-
crat, has suggested that the Legis-
lature should refuse to provide
funds for legal fees until Stovall
rencgotiates the contract with
Entz and Chanay.

He doesn't go far enough. Law-
makers should vote to void the
contract.

Let Stovall puff on that.
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Attorney General state of Kansas
“It will not happen!” That's my
- response to the Harris News Service
- article stating that a Kansas law firm
_could receive $250 million for represent-
' ing the state against Big Tobacco.
?  Why wasn't the headline of the arti-
i cle “Law firms stand to win $0™? That is
e certainly a greater
N G{U[le,‘stl B possibility than them
| [ o receiving the ridicu-
i __tC(OIIlIUﬂDnl]ﬂl lous figure of $250 mil-
i lion. Or why wasn't the headline “3,000
children begin smoking today™? That is
the real story behind the lawsuit.

[ don’t blame readers who may have
been appalled that a law firm would be

" paid that obscene amount of money for
having handled the tobacco lawsuit. But
piease read on! Entz and Chanay will
not receive $250 million.

The contract is a contingency con-
tract. That means if Kansas doesn't win
a dime, then the law firms don’t get a
penny! It takes the Harris article nine
paragraphs of proclaiming they could
receive $250 million to finally mention,
“Oh, by the way, they might not get any-
thing.”

The reporter interviewed me at great
length for his story, but failed to convey
the most important points I made. I pro-
vided him with more than enough infor-
mation so that he would know it would
be untruthful to suggest the firms would
actually receive 25 percent of the cur-
rent tobacco settlement.

Because this was “cutting edge” liti-
gation, [ had to have a firm I knew and
trusted. [ was once associated with Entz
and Chanay. [ had, and still have, more
trust and faith in its partners than any
other lawyers ['ve ever met. [ knew they
would work hard, represent the inter-
ests of Kansas expertly and would not
have their judgment clouded by inappro-
priate influences.

And just as important was the 25
years of experience the partners have in
Medicaid law. The article criticizes my
decision because the firm does not have
products liability experience. I told the
reporter that this is not a products lia-

arris News article w

bility case! Kansas is
suing for Medicaid
reimbursements that
we paid for Medicaid
recipients who had
smoking-related
health problems. It
seemed important to
me that the firm I
engaged had Medicaid
experience!

We anticipated this
litigation would be
heavily contested by Big Tobacco (they
have 70 lawyers to defend Kansas’ suit),
and knew it would take more resources
than the attorney general’s office had
available. (Our two national firms had
already advanced $30 million in the tri-
als of Mississippi and Florida). The
choice was either a contingency contract
- or no lawsuit. I believe the suit is
important to try to recover our Medicaid
reimbursements and to stop the compa-
nies from marketing to children, and I
went with a contingency contract.

The contract entitles the national
firms to a maximum of 12.5 percent and
the local firm to a maximum of 12.5 per-
cent of an amount Kansas might recov-
er. The actual amount would be deter-
mined by a judge. There was no way to
predict last summer what amount of
money Kansas could recover if we won —
25 percent might be appropriate if we
did not receive a large judgment from
the jury. On the other hand, the maxi-
mum language protected the state in
the event the judgment was large. One

Stovall

firm I was negotiating with insisted that_

I guarantee 25 percent no matter the
judgment, and I refused to enter such a
contract.

If Kansas prevails at trial, it would
be only after extensive work and a long,
complicated trial. The judgment
amount, if any, is unknown. If there is a
judgment, the judge would have the
responsibility to determine reasonable
attorney fees. The article, in the eighth
paragraph, is forced to admit that “legal
experts” do not think a judge would ever
say that amount is reasonable.

Big Tobacco’s 70 lawyers receive an

moke

undisclosed amount of money per hour. |
dare say their fees, at the conclusion of
the lawsuit, would be astronomical com-
pared to any amount our lawyers may
receive! And the lawyers for Big Tobacco
get paid regularly, every time they sub-
mit a bill. Our lawyers, if they receive
anything, won't receive it until the con-
clusion of the trial and appeal process —
years after they signed on for us.
If the national settlement is
approved, the lawyers walk away from
their contracts with the states. The set-
tlement provides for a three-member
panel to be established to decide the
amount the lawyers involved in the
tobacco litigation would receive. The
amounts would not be based on any per-
centage but, rather on “what their work -
was worth.” Big tobacco has agreed to
pay 100 percent of all the states’ lawyer .
fees out of monies separated and apart
from the amounts the states would
receive under the agreement. Kansas’
legal costs would be zero! This is anoth-
er reason the settlement agreement is (
so appealing. If we try the case and pre- £
vail, any lawyer fees are subtracted =
from the amount the jury finds the state -
is entitled to. !
What the public must keep in mind is' -
if there weren't attorneys who believed i
that it is time to hold Big Tobacco ea
accountable and who weren’t willing to £
risk great financial loss by taking these **
cases on contingency, there would not =
have been the first state case against
Big Tobacco, nor would there have been S
historic settlement negotiations, with -
Big Tobacco making concessions never %"
dreamed of one year ago. '
I have worked hard these last three
years to earn the public’s trust and to
serve with the utmost integrity and hon-*
esty. This contract is not a departure ot
from the record of service - it is another §
example of my efforts to exercise my Su'l
best legal judgment on behalf of the ;
state. It is my best legal judgment that
when the tobacco suit is over, the benefit
to Kansas will be well worth the legal
fees paid, and there is no way those fees
will be anywhere near the amount the
Harris story suggests.




Uninsured kids focus
of eftorts by officials

(_z",( aY \/) ( A
TOPEKA (AP} —The chrentor of
the state's social services agency
has formed a committee to draft
recommendations to the 1998
Legislature for providing health
coverage to uninsured Kansas chil-
dren.

The announcement today from
Rochelle Chronister, secretarvy of
social and rehabilitation services,
came two months after Insurance
Commissioner Kathleen Sebelius
formed her own committee to study
issues related to uninsured chil-
dren, also to draft legislative pro-
posals.

The two groups have some mem-
bers in common, among them Sen.
Sandy Praeger, R-Lawrence, chair-
woman of the Senate Public Health
and Welfare Committee, and Rep.
Carlos Mayans, R-Wichita, chair-
man of the House Health and
Human  Services Committee.
Praeger will serve as chairwoman
of Mrs. Chronister’s panel.

Mrs. Chronister and Gov. Bill
Graves are Republicans, and
Sebelius is a Democrat. However,
their spokesmen said the groups
will not compete.

“It's one of those issues a lot of
people want to take a look at,” said
Tom Wilder, director of govern-

mental and public affairs for the

“Yebic oy i Y-

Lnsurance Department You re go-
ing to need to get a lot of input from
legislators and providers and a lot
of others.”

Mike Matson, Graves' press sec-
retary, said: “"Evervbody has the
same goal.”

State officials estimate that at
least 73,000 children in Kansas are
not covered by a private insurance
policy or a government program.
They say the parents of uninsured
children often cannot afford care
and wait until illnesses become se-
rious before dealing with them.

Budget legislation approved by
Congress earmarks extra funds for
health care for children, and
Kansas expects to receive about $32
million a vear for five years.

The state would have to put up
some funds of its own to get the
money. Sebelius has estimated the
amount at $.6 million, but Mrs.
Chronister said the required match
is $12.3 million.

Chronister said the federal mon-
ey creates a unique opportunity for
the state.

“When we provide health insur-
ance to every child in Kansas who
needs health insurance, there'll be
plenty of credit to go around,” SRS
spokesman John Garlinger said of
the two study committees.

- Poor demsmn

The Kansas Attorney ((}enexal
decision to award legal work to her
former law firm reeks of political
cronyism,

Attorney General Carla Stovall
agreed last year to pay the Topeka
law firm of Entz and Chanay a
12.5-percent contingency fee if the
state wins its case against the
tobacco industry. This inside deal
could amount to as much as $250
million over 25 years, based on the
attorney general office’s own esti-
mates.

Kansas and 39 other states have
filed a lawsuit to force tobacco com-
panies to reimburse the Medicaid
costs of treating sick smokers.

Stovall’s office estimated in July
that Kansas would receive about $2
billion over 25 years under the pro-
posed $368.5 billion national settle-
ment with the tobacco industry. The
settlement drafl has stalled in
Congress while the White House
considers whether to push for any
changes.

The contingency agreement
causes concern for two main rea-
s0ns:

First, Stovall simply relied on
press reports about the tobacco law-
suil to prompt law firms to inquire
about the legal work. Three firms,

e saz contacted her in this infor-
mal manner. T'wo, she claimed, had
conflicts of interest, so she eliminat-
ed them from consideration.

Amazingly, the attorney general
ignored her own conflicts of interest
with Entz and Chanay. She worked
at the firm as an associate before
winning election in 1994. Jeff
Chanay, one of the firm's partners,
served on her campaign advisory
committee in 1994. She used the
firm’s office as her campaign head-
quarters.

Second, paying such enormous
contingency fees to law firms — two
other national firms will receive an
additional 12.5 percent of the set-
tlement - reflects poor judgment.

Stovall should have had the
work done on an hourly basis or
assigned people on her own staff to
the case. Either option would have 3%
provided the state with as much = X3
legal firepower as the deal with her
former law firm. Entz and Chanay,
according to an independent law- .
firm rating service, has limited ‘7
experience with product liability :
cases. BN
No wonder state legislators ques- 333
tioned the attorney general about.j._i
this agreement. Kansas taxpayers &3
should ask her to explam it, too. T



By GEORGE B. PYLE / The Salina Journal

/2> THE ISSUE

v ~Stovall and the tobacco deal |,
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L THE ARGUMENT /-

Hiring her old parmers was not smart

C arla Stovall is a good enoug_h
lawyer to know that a case is only

as strong as its weakest link.

,  The Kansas attorney gene_ral”s
> “%attempts to dig into the nation’s tobacco
* companies for some of the billions they

And her stated need to hire qualified
: outside counsel for the job, rather than
: have the A.G.’s own smali and over-
: worked staff take on some of the ‘best-
paid trial lawyers in the galaxy, is real.
?  But. in hiring her own former part-
» ners at the Topeka law firm of Entz and
i Chaney, Stovall unwisely handed her
1 oppoinents a weapon.
~And, in this dispute, her oppqnents
aren’t just the tobacco companies. They
%3 are her fellow Republicans.

:  Lawmakers have taken public offense
- at the suggestion that Stovall's for;nger
partners may rake in up to 3325 million
¥ in legal fees for their work — a fee that
5% obviously doesn't reflect the hours

tually spent on the job.

aCStO\.ra?il [L‘)esponds. correctly, that the

rendered is up to a judge. The $325 mil-

amounts to a red herring for her politi-
cal rivals to wave about.
Stovall, though, continues to h_ave a
‘ tin ear about the apparent conflict of
interest shown when she hired her
former employer.

ke

cost us in medical expenses, lost produc-

matter of fair compensation for services

3 s . -~
lion figure. she says. is a maximum that

L1k

oriented, non-verbal (and who) sy

T
R b p— e

When state lawsuits against tobacco
companies began a few years ago, few
people thought there was a chance in
heck of getting any money out of them,
For a quality law firm to Join in tilting
at those windmills, it would have to be
offered a healthy contingency fee.

But even if the law firm that was
eventually chosen was taking a risk of a
lot of work for only the dim hope of a
big payday, more care should have been
taken to shield the attorney general
from the conflict of interest charges that
have since surfaced.

Stovall may believe that an attorney
general should be above the political
fray. But it is an elective office, in an
environment where any political weak- ey
ness will only make it harder for Stovall =
to pursue the fight against Big Tobacco,
or anyone else who needs fighting.

As a moderate Republican who favors
abortion rights, Stovall should realijze
that conservative Republicans will be
looking for any club they can swing.

We should, perhaps. feel fortunate
that any law firm is willing to take on
the challenge of the sort the tobacco
case posed. But we should still open ;
up the selection process to ensure the =
appearance of fairness.

o s
* Home fined for confining
.. By Dave Ranney L /‘: o ¥
"= The Wichita Eagle A yAarTT
: An 80year-old El Dorado woman
= has been fined $10,000 after state offi-
~ cials learned that she often locked an
8+yearold female tenant in a bed
-~ room before going to church, the gro-
< cery store and club meetings.
~ Darlene Merryman, who ran Dar-
lene’s TLC Home out of her house al
-+ 625 Harvard, said Friday that after
-%%7 learning about the fine, she agreed to
* . give up her boarding home license.
. The tenanl, whom a Kansas De-
partment of Health and Environment
- inspector described as “confused, dis-

RIS

woman

nursing home earlier this week.

Merryman, a retired nurse, said she
had kept the woman in her home for
about 11 years. She locked the woman
in her room, she said, to prevent her
from wandering the neighborhood.

“She is a very sweet woman, but
she runs off,” Merryman said. “I'm
the only one here, so ] had to put
locks on the door.”

Merryman was being paid by the
tenant’s family members,

A report filed by the KDHE called
the tenant’s being locked in her room
an “inappropriate, dangerous and ne-
glectful practice (that) created a life-
threatening .. . situation.”

A 510,000 fine is the maximum al-
lowed in Kansas.

<,

fers from Alzheimer's type de-
mentia,” moved to an El Doradg

. 6//8 ;



 poor judgment

There needs to be legislation to require
|

competitive bidding on contracts as

large as the one on tobacco litigation
B ays ANy AL 1T a4
. Kansas Attorney General Carla Stovall said
she wanted a law firm she knew and could trust
“because this was such cutting-edge litigation.”

The litigation was against the tobacco indus-
try. So what did she do? She approved an agree-
ment to hire a law firm that had no experience
in product liability cases. And what law firm
was it? It was the firm of Entz and Chanay,
Topeka. the firm with which she was affiliated
before becoming attorney general.

The firm stands to earn as much as $250 mil-
lion from the agreement.

In the first place, the agreement is legal, but
it shouldn't be. To award a contract with a pay-
off of such magnitude should involve- competi-
tive bidding, even if it is not required.

To believe that the attorney general sees
nothing wrong with such an arrangement, one
would have to believe that she is naive. She cer-
tainly is not naive.

Stovall said she didn’t think a bidding
process was necessary because the press was
covering the procedure and law firms could see
that litigation was coming and if they were
interested. they could have contacted her office.

Further, she said that two well-qualified law
firms were eliminated because they had con-
flicts of interest.

There really are no good reasons for the
attorney general not to have advertised for bids
and secured a law firm through this process.

The choosing of her former law partners
without such a process opens her up to justifi-
able criticism. It was poor judgment.

The trend away from bidding on government
work is growing at all levels, and it is a trend
that should be stopped through legislation.

— editorial by Jim Hitch

=
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= Time to chan

State should bid for
legal services

Kansas Attorney General
Carla Stovall stumbled when she
selected her old law firm to rep-
resent the state in a lawsuit
against tobacco companies. But
while she may have pulled a pub-
lic relations blunder, what
Stovall did was completely legal.

And that's the problem.

Kansas is one of 40 states
seeking reimbursement from
huge tobacco companies for
money the state has paid
through Medicaid for treating
sick smokers. A proposed 3368.5

~ billion national settlement,

which is stalled in Congress,
could net Kansas about 32 billion

-5+ as the state's share of the settle-

ment.

In August of 1996, Stovall
signed a contingency agreement
with Entz and Chanay, the firm
where she worked before becom-
ing attorney general. The pact
gives the firm and two out-of-
state law firms 25 percent of
whatever Kansas collects from
the tobacco companies as a re-
sult of either a settlementara
successfully tried lawsuit.

Under the agreement the firm
could receive as much as 32350
million for its secondary role in
the lawsuit.

Stovall defends her selection
as saying her former law {irm

elaw

was 4 group she could trust.
Three firms had contacted her
office about representing the
state in the lawsuit. She decided
two had conflicts of interest be-
fore signing the agreement with
Entz and Chanay, which has the
least experience with product li-
ability cases. Stovall said Entz
and Chanay does have 25 years ¢
experience with Medicaid issue-
which is pertinent to the case.

Stovall claims she has noth-
ing to gain by awarding the wor!
to her former law firm. We have
no reason to doubt her.
Nonetheless, her selection gives
Kansans another reason to de-
mand the Legislature develop
law that requires competitive
bidding for state legal work or
other professional services.

Besides cleaning up the
process of hiring lawyers for
state work, it will also help en-
sure that taxpayers are not pay-
ing more than they have to for
professional services.

In the case of this tobacco
lawsuit, a negotiated contin-
gency agreement just a few per
centage points lower could rest
in tens of millions more dollar:
for Kansas — money that woul:
go into state coffers instead of -
lawvers.

Clearly, the law needs to
change. And this out-of-whack
contingency agreement could :
just the thing to get lawmaker:
into action on the issue.

) — Tom E
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ansas to join
In legal assauit
against major
tobacco firms :

By LEW FERGUSON TC 3‘

The Associated Press
& 509U
Aller months of studying the issues and probability of %

Ksuccess. Attorney General Carla Stovall is scheduled to 5

announce today that Kansas is filing a lawsuit against six major ﬁ
tobacco companies.
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Kansas is the 11th state to bring suit, along with Los Angeles 5_:_‘_-.1

County, the city of San Francisco and numerous individuals e
throughout the nation.

In the lawsuit to be filed in Shawnee
County District Court, Stovall will seek
recovery of money the state has spent on
medical treatment for alleged victims of
smoking.

Companies expected to be named in the
suit include R.J. Revnolds. Philip Morris.

W Lawsuit will
seek recovery
of money the

Brown & Williamson and its parent compa- state has spent
ny, British American Tobacco Industries. N
Lorillard Tobacco Co. and the American ©OR medical
Tobacco Co.

Phillip Morris had lobbyists at the treatment of
Republican National Convention in San
Diego last week and paid for a bus trip by a"eged
t]_le_ Kansu‘s Delggalion to Yorba Linda to smoking
visit the Nixon Library.

The Kansas lawsuit will seck damages in victims.

excess of $50.000. said Mary Horsch,

Stovall's spokeswoman. “but we are talking

aboul mtllions” the state eventually will

request if the litigation is surcessful.

The damages are to compensate the state for what it has spent
in Medicaid funding for treatment of patients with alleged smok- i
ing-related illnesses. Horsch said. :
In addivion to the damages. Stovall is expected to seek an injunce- |

- face some 200 lawsuits alleging they hid

tion to forbid the tobacco industry from run-
ning advertising in the state designed to make
smoking cigarettes attractive to young people,
to disclose what tobacco companies knew
about nicotine addiction. publish corrective
advertising and finance a public education
campaign against smoking.

Horsch said advertising aimed at voung
people seems to be increasing. and Stovall's
suit will try to stop ads that glamorize smok-
ing. ’ z

The first state to sue the tobacco compa- %
nies was Mississippi. which reached a setile-
ment with Liggett & Myers. g

Other states who have brought lawsuits are X
Connecticul. Florida. Louisiana. Maryland, 5
Massachusetts. Minnesota. Texas, Washington §
and West Virginia.

j%‘” TR e Bt VR P T =y »
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ansas is joining the great tobacco war. ;8% Only Texas has filed its lawsuit in federal

court: the rest have filed in state courts
Horsch said.

None of the state lawsuits had gone to trial.
- A Florida jury recently awarded $750,000 .
lo a smoker who said he was addicted until
he got lung cancer, and the cigarette makers

0

tobacco’s dangers from customers.

The next big court test is in Indiana. An
Indianapolis trial is due to go to the jury next
month to see whether the Florida case — the
first to unveil secret company documents
indicating tobacco executives knew nicotine
was addictive but hid it — is reinforced.

Stovall’s news conference is scheduled for K
11 a.m. in the Old Supreme Court chamber in 2
the Statehouse.

Several anti-smoking organizations are
expected to send representatives. Horsch
said. including the Cancer Society, Lung
Association, Heart Association and Smoke-
Free Kansas. plus physicians and other
health-care providers.
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id Mary Horsch, Stovall’s
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ate has spent on
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announce today that Kansas is
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spokeswoman, “but we are talking.
about millions” the state eventu-
ally will ask if the litigation is suc-
cessful.

The damages are to compen-
sate the state for what it has
spent in Medicaid funding for
treatment of patients with alleged
smoking-related illnesses, Horsch
said.

Besides the damages, Stovall is
expected to seek an injunction to
forbid the tobacco industry from
running advertising in the state
designed to make smoking ciga-
rettes attractive to young people,
disclose what tobacco companies
knew about nicotine addiction,
publish corrective advertising and
finance a public education cam-
paign against smoking.

Horsch said advertising aimed
at young people seems to be
increasing, and Stovall’s suit will
try to stop ads that glamorize
smoking.

The first state to sue the tobac-
co companies was Mississippi,
which reached a settlement with
Liggett & Myers. .

Other states who have brought
lawsuits are Connecticut, Florida,
Louisiana, Maryland,
Massachusetts, Minnesota, Texas,
Washington and West Virginia.
Only Texas has filed its lawsuit .
in federal court; the rest in state °
. courts, Horsch said. ;
None of the state lawsuits has
I gone to trial.

" A Florida jury recently award- -
‘ ed $750,000 to a smoker who said
. he was addicted until he got lung .
- cancer, and the cigarette makers"
. face some 200 lawsuits alleging:
“ they hid tobacco’s dangers from

- customers. i ;
! The next big court test is in; ~”
> Indiana. An Indianapolis trial is i
.- due to go to the jury next month to
' see whether the Florida case -the
-first to unveil sceret company doc- |
uments indicating tobacco execu-
tives knew nicotine was addictive
but hid it - is reinforced.

Stovall's news conference is
scheduled for 11 a.m. in the Old
Supreme Court chamber in the
Statehouse.

Several anti-smoking organiza-
tions are expected to send repre- _
sentatives, Horsch said, including
the Cancer Society, Lung
Association, Heart Association
and Smoke-Free Kansas, plus
physicians and other health care
providers.

medical treatment
victims of smoking.

7]

filing a lawsuit against six

major tobacco companies.
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Kansas has jumped on the law-
suit bandwagon by officially suing
tobacto companies for Medicaid
maoney spent treating tobacco-
related illnesses.

Kansas becomes the 11th state
in the union to bring such a law-
suit, while Los Angeles County
and-the city of San Francisco also
are’involved in similar litigation.

[ronically, Philip Morris, one of
several companies named in” the
suit, paid for a bus trip by the
Kiansas delegation to Yorba Linda
to visit the Nixon Library during
Republican
Convention last week.

The Kansas lawsuit will seek
more than $50,000 1n damages,
but that figure could climb high

the

into the millions if litigation is suc-

(SL'HH!.U]A cancer.
Stovall also wants to get an

mjunction against the tobacco

industry, .
any advertisements in the state
designed to make smoking ciga-
rettes attractive to young peo-
" ople.
She wants the mduu_ry Lo dm-
it e, AT AR A

T

. Florida,
| Massachusetts,

By Lew Ferguson
Associated Press Writer
TOPEKA - Kansas has joined
the growing ranks of states taking
on the tobacco industry in the
courts, setting out Tuesday to
make it pay for smoking-related ill-
nesses and stop luring young peo-
ple into becoming smokers.
Attorney General Carla Stovall
filed a lawsuit in Shawnee County
District Court seeking to recoup
millions of dollars the state has
spent on Medicaid patients
allegedly suffering illnesses caused
by smoking, and to enjoin tobacco
companies from running youth-ori-

" ented advertising in the state.

Eleven other states already

: have filed similar suits — all but

Texas in state courts. Stovall said
she expects another dozen states to
do the same.

Other states who have brought
lawsuits are Arizona, which also
filed on Tuesday; Connecticut,
Louisiana, Maryland,
Minnesota,

National

stopping them from

The industry fices another 200
such lawsuits all dllcgmg cigarette
makers withheld important, infor-
mation about the damaging effects
of smoking.

Kansas is now one o
will be intcresting e
pIay out,

ﬁlés tobacco suit

Ruxh $-21-9@

Mississippi, Washington and West
Virginia.

Michigan officials said they
would file a lawsuit today.

Mississippi has settled, and
none of the other suits has gone to
trial.

Stovall's 98-page lawsuit, being
handled for the state on a contin-
gency-fee basis by two national law
firms and a local counsel, alleges
the tobacco industry “has con-
spired to deceive the state and its
citizens about the addictive proper-
ties of nicotine and about the full
extent of the health risks of smok-
ing."

Companies named in the suit
are R.J. Reynolds, Philip Morris
US.A., Brown & Williamson and
its parent company, British
American Tobacco Industries,
Lorillard Tobacco Co. and the
American Tobacco Co.

Also named as defendants are
the Council for Tobacco Research-
US.A. Inc. of New York and the
Tobacco Institute of Washington,

\—L W og-23-9¢

close what they know about nico- -
tine addiction, fund an education
campaign against smoking and
publish corrective advertising.

Tough talk. Stovall must think
smoking is bad for your health.

Obviously, our attorney general
disagrees with our own Bob Dole,
Republican presidential candidate,
who said recently cigarette smok-
ing was not addictive.

We squarely fall on Stovall's
side on this one. Smoking is haz-
ardous to your health. No question
about it.

The rest of the country seems to
be agreeing as well. Tobacco com-
panics have been taking big hits in
court, with a Florida jury award-
ing $750,000 to a smoker who said
he was addicted until he got lung

to see this one

D.C.

Philip Morris issued a state-
ment saying it will “vigorously
defend this copycat lawsuit, and
the company firmly believes it will
ultimately prevail.”

It accused Stovall, “in her zeal-
ousness to jump on the bandwag-
on” of tobacco litigation, has
ignored the fact that the state has
no viable legal basis upon which to
sue the cigarette manufacturers.”

Stovall said her months-long
review of litigation in other states
convinced her a lawsuit could be
successful.

“l couldn’t reasonably find a
reason not.to file a lawsuit,” she
said. “The accumulation of evi-
dence compiled by the other states
is overwhelming.”

Gov. Bill Graves said he did not
urge the filing of the lawsuit, but
agreed with Stovall that it should
be undertaken and gave it his full
support.

Nearly a dozen anti-smoking
organizations had representatives
at the news conference, including
the Cancer Society, Lung
Association, [leart Association and
Smoke- Free Kansas, plus physi-
cians.

vy
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Surrounded by children and opponents of smoking, Carla Stovall announces I‘\ansas
has joined 10 other states in lawsuits alleging conspiracy, fraud and deception.

: By ROGER MYERS T ¢
The Capital-Journal

-5
B-A-

oping to eliminate cigaretle advertising

aimed al children and youths. Atlorney

General Carla Stovall on Tuesday filed

suit against six tobacco companics accusing
¢ them of.conspiracy. fraud and deception,

The @8-page lawsuit. which also secks to
recover some or all of the estimated $100 mil-
lion a year that Kansas spends on Medicaid
patients with smoking-related ilinesses, was
filed in Shawnee County District Court.

Stovall formally announced the filing dur-
ing a news conference in the Old Supreme
Court room of the Statehouse that was
packed with children and anti-smoking orga-
"l nization representatives.
¥ The attorney general said the Kansas law-
*i suit against the tobacco mmp‘tn:«.q 1s broad-

er than similar suits filed by 10 other states
against the cigarette manufacturers in that
one element of the relief sought is an injunc-
tion to prevent the companies from turﬂcung
children in their advertising.

The lawsuit seeks recovery of unspecilied
monetary damages and a requirement that the
tobacco companies reveal the truth about addic-
tive properties of nicotine and the health risks
involved through a public education program.

“One of my primary reasons for filing this

lawsuit is to halt the aggressive marketing of

cigarette products to voung people in
Kansas.” Stovall said.

“And we must pul a stop to the advertising
that glamorizes smoking to kids and
teenagers — advertising such as theJoe
Camel cartoon character which increased
R.J. Reyvnolds’ share of the illegal children’s
market from 0.5 percent to 32.8 percent.”

A

nies named in the suit.

“Itis illegal for young pedple to smoke. A
the country. one billion packs of cigarette
sold to people under the age of 18 1 violal
the law. That generates $221 million of D1
for the tobaceo companies,” Stovall said.

She said an estimated 11.000 vouny pe
start smoking each vear and 4.000 Kansan
annually because of smuking-related dise

[ am filing the suit beeause the tob.
industry has engaged in unlawlul cons
including negligence. civil conspirac:
deceptive consumer practices and has v
ed state anti-trust laws.” Stovall said.

In January. Rep. Henry liclgerson
Wichita. urged Stovall (o juin live o
states in a proposed scttle mcnt with or
the largest of the country's tobacco col
nies, the Liggett Group. Lnggeu had offer
settle with the states, which also were -

Revnolds is one of the defendant compa-  ing reimbursement for Medicaid spendin

¢ = e S | B O 5

patlcntb W nh smoking- zulated illnesses. have worked with other states on their suits.

© Liggett wasn't one of the companies sued. but the Seruggs, Millette lirm of Pascagoula,

_Stovall said it may be added later to the suil. Miss.. and the Nuss, Matley law firm of

The Kansas attorney general had refused Charleston. S.C. -

£4 to join the other states suing the tohacco The Kansas firm which will represent the ‘ 5 g 3
companies on grounds the litigation would  stale in the suit is the Entz & Chanay firm of = 2 :

be complicated and expensive. and skepti- Topeka. the firm with which Stovall prac- Lo

cism that the state could win large damages  ticed before res signing to campaign full-time . '

quickly or casily. lfor attorney general. She said her old law
Stovall said in April she didn't know  iirm was chosen because of its reputation for

whether Kansas law even would allow the recoveryan Medicaid fraud cases. Y #
state to recover damages for smoking related She also noted the firms took the case on A - s il

e . . oz . % . ol
Medicaid eraims. Bul on Tuesdav, Stovall said contingency fee basis. nieaning that if the stale ~

she decided o jom the other states in suing
the tobaceo companics because, “after studly
ing the pleadings of other states and all the
evidence put together from discovers of the  amaonnt recovered. The Tepeka firm also would  —

lubaceo companies. | couldn: 1, legitimately  receive up to 12,5 percent of the recovery, “u
find a reason not to join the lawsGat, frankly.” Stovall said it will be two or three vears

; The lawsuit will be handled for the attor belore the state can expeet tn get a court

5 ’ ney aeneral’s office by two Law firms which

colleets nothing, thcs receive no pavment. [f !
the state does recover damages. the national
firms would share up to 12,5 pereent of the

hearisg on s case,




Harris News Service
TOPEKA - Once-secret tobacco
" industry documents from the first
company to settle out of court with
government lawyers are arriving at

Stovall. :

“Several dozen have been deliv-
ered so far, but thousands more are
expected.

+Horsch, a Stovall spokesman. “We

Tpermame exz - =

55 boro Man. In exchange, the compa-
i . nies would receive blanket immu-
nity from future lawsuits.

But Stovall said Friday that
“nothing concrete,” has emerged
from the discussions which began
April 3, four days after Liggett, the
smallest major tobacco company,
announced its settlement.

“I wouldnt say a settlement
(with the other companies) is immi-
nent, or even likely,” Stovall said.

That means the Liggett docu-
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By Mike Shields J}/{jf{ i e files are from the Liggett smokers. Kansas joined the suit in
41" Group, maker of Chesterfield and ~ August 1996. '
L&M cigarettes. Among other It was reported Thursday that
things, they detail industry efforts lawyers for the dominant firms, &
to produce more strongly addictive Philip Morris and RJR Nabisco, E
cigarettes and marketing efforts ~were considering a $300 billion set-
the office of Attorney General Carla  directed at youth. & tlement with the states. Reportedly

dence against the nation’s biggest negotiations was possible industry
tobacco companies, which still face ~agreement to regulation by the fed-
“Bo i s wnd a class-action lawsuit joined by 22  eral Food and Drug Administration

xes and boxes” said Mary states, including Kansas. and a ban on billboard advertising.

arep ursuing delivery of the rest.” state Medicaid dollars spent on sick

SRR ¥ Py W i = WS B 5 A (I H B ‘T e
state_s’ case. cause of lung cancer and other dis- '
~ Liggett agreed to several terms eases as early as 1950.
in its separately negotiated settle- H A one-time, $25 million pay-
ment. Among them: ment to the states and 25 percent o

ments remain important to the

g v

© L ',‘é_-.':.-':"‘}' e 3 PIEIC At A S A R ane

The records could be used as evi-  discussed gs part of the settlement

The states sued for recovery of Also, no longer used would be ads
depicting people, such as the Marl-

| _The company will put stronger  the company’s pretax profits during
warnings on its cigarette packs the next 25 years. Horsch said §
beginning no later than Sept. 20.The ~ Kansas will receive about $1 mil-
labels will warn, as health experts lion as its share. -
have long maintained, that smoking Liggett also agreed to turn over
is addictive and causes cancer. to the states incriminating docu-

B Public admission that tobacco
companies have marketed to teen-
agers as young as 14 and that
cigarettes were identified as a
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Stovall hits
political
home rung.

The Royals aren’t hitting many
home runs this season. Maybe the
team needs Carla Stovall.

The former carpet saleswoman
turned Kansas attorney general just
smacked two round-trippers — on
back-to-back work days, no less.

Just that quickly, Stovall trans-

incumbent into a formidable candi-
date with a look-what-I’ve-done-for-
you-lately aura.

Dinger One: The U.S. Supreme
Court’s 5-4 ryling last Monday that
upheld Kansas’ sex-predator law.

In a high-risk move, Stovall argued

COr 40OUICL, DLOVEL campalgged tor
moderates last year. And her aggres-
sive probe of BioCorg Inc., the Tope-
ka company that employs conservative
lawmakers, also didn't sit well.

Stovall didn't exactly take Topeka by

f storm during the first half of her term

when she was able to boast of few big

5 accomplishments, Some questionéd -
§ whether Stovall, 40, had enough expe-
B rience to lead such a major operation.

Stovall barely escaped embarrass-
ment this year when legislators tried to
knock her off the state sentencing

B commission, which advises on prison-
@{term lengths.

*She has a tendency to overpoliti-

B cize everything,” complained Rep. Ed
@ McKechnie, a Pittsburg Democrat.

Now. even conservatives offer Sto-

: vall a nod.

*“She’s hitting her stride,” conceded

Rep. Tony Powell, a Wichita Republi-
B can who may challenge Stovall in next
9 year's primary.

The positive press has atfected Pow-

M cll's timetable.
formed herself from a vulnerable 1998 2
e lenger pause,” he said.

“It would give any potential chal-

If Stovall wins next vear. what's

i next? She jokes about serving longer
8 than her predecessor, Bob Stephan,

who stuck around for 16 vears.

bitious plan. Stovall, who gets terrific

the case herself before the justices. She§§ reviews for her stump speaking, might

defended the law that permits Kansas
to confine sex offenders for treatment
even after their sentences expire.

The win allowed Stovall to bask in

- waves of publicity. A political grand
stam.

Dinger Two: On the previous Fri-
day, the landmark tobacco settlement
hit. Stovall, the 1Ith of 40 attorneys
general who signed onto the case and
the first Republican, deserves credit
for jumping in early. _

Although the settlement is coming
under mounting criticism that could
eventually turn this home run into a

bunt single, it allowed Stovall to make ;

headlines again as a winner.

“It couldn’t have come at a better
time,” said Rep. Kenny Wilk, a Lans-
ing Republican, of Stovall’s triumphs.

when potential candidates decide

whether to run. The timetable has ad-

vanced because state law now pro-
hibits candidates from raising money

during legislative sessions. Jumping in

aext year doesn't allow enough time
for fund-raising.

According to some estimates, the
mnedia flurry gave Stovall a $200.000
boost in name recognition and will
make it easier for her to raise money.
Her latest campaign report showed
her with a paltry $5,000 in the bank.

The fund-raising edge may prove
signiticant because many conserva-

lives, not to mention more than a few
- Democrats, dislike Stovall. She’s stout-

‘ly pro-choice, for one thin
gl e ';‘"g:: 3

8 denly that doe

| try for governor, they say.
Another home run or two and sud-
sn't look so far-fetched.

an, Lawrence

» Topeka; 0.A

. Ga.; The Myria:

., Topeka; Evan Johnson
, Topeka: Dennis J

» Leawood; Aeolian Corp.
et Investors, Topeka anc

nate Management Corp.

. Topeka; New Englan
a Properties, To
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, Topeka;

Commerce Bank and Trust

Eskie and Associates

, Topeka; Bill Erdm
i J.E. Dunn, Topeka; Pinegar & Smith

Griffith and Blair Realtors
Development, Atlanta

Development Co

Topeka
Topeka; Security Bene

Building Joint Venture
Building, LLC

Topeka; Cohen-Esrey
Topeka; Mainstre

Lawrence; Se

for developing
parking space

. nor any total price

tag on the development that may result.

Others, though, describe a more am-

‘Well, I think 24 proposals would be a record
for an RFP (request for proposals.) But this is
The sclection committee will tour the sites of

the proposed properties Monday and will make
its first cut on proposals that will receive fur-

He said there is no time frame
ther study by July 25.

the additional downtown office and

one of potentially good-sized scope, so I'm not

really surprised,” Reardon said.
for state agencies and workers

“ials

ry would be undertaken

n the downtown

an consolidate most of its agen-
it future develop-

er state agencey which

program state ofl’

ing from 10,000 square fect to

stale space
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24 proposals for building office, parking spaces

1ch

¢ for

¢ for state

1the downtown area.
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evelopers and property owners submitted

24 propos:

T4

s on Tuesd
iee and parking s

reviewing the prop

providing ¢
vwere received.,
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agencies and employvee

By ROGER MYERS
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State receives

, Topeka
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pment Co., 1upeka:

Van Buren Plaza, Topeka: H.T. Paul, Topeka.

Haage, Topeka; Shortman Pro
Ariz.; Manhattan Buildin

Manhattan; Brier Develo

Palace Plaz

selection committee is scheduled to

Q
_

;
[
-
D

o
]

=

=
=
2
s
=

-
w
o

=
e
)
2,
o
e
=

IS
<

i
=

=

-
o
=)
=
w

Jayhawk Towers Joint Venture, Topeka; Elk

Those who submitted proposals include:

T

oped during meetings on Aug. 24 and 25.

- T o =
o= =0
= = = =
= 2 ==
= e
__3':._.‘5
S s o B
=3 =< C
=
- N D -
= = £
SR
— o
= =
BT
=]

ed
incl
feet

rof the selection committee.

“I'm pleased wit
Ve like competi
rocurement officoer |
sand a membe



oLk i ”

Vel a) ¢ lae

2

Stovall defends
selecting her former
law firm to represent

Kansas.

iy ROGER MYERS “TCD
he Capital-Journal ‘8 ,.}.a,_(n

ttorney General Carla Stovall

defended the tobacco settle-

ment Thursday before a legisla-
ive committee that questioned her
bout how much Kansas, and her for-
ner law firm, would get out of the
leal.

Stovall said information provided
iy the Legislative Research
yepartment indicated the state
ould receive $2 billion over 25 years

T

villion possible in ¢

from the settlement.

Her former law firm, Entz &
Chanay of Topeka, would be limited
to no more than 25 percent of the
amount the state receives from the
settlement and probably will receive
far less, she said. The firm will
receive nothing if the settlement
falls apart. she said.

Stovall also told the Legislative
Budget Committee that the state has
an important argument today before
Shawnee County District Judge Fred
S. Jackson.

Jackson will hear arguments by
attorneys for cigarette manufactur-
ers that Kansas isn't entitled to
examine documents from the Liggett
Co., the lone tobacco company that
has offered to settle with the 40
states that have filed lawsuits against
the cigarette makers.

She said the cigarette company
attorneys will argue that disclosure of

the Liggett documents is barred by

the theory of joint
defense, a legal strate-

gy in which all the [ Attorney General Carla
tobacco companies gtgyall says Entz & Chanay
except the Liggett P f i
Group have joined. doesn’t have experience in
“We don't have joint tobacco litigation, but said it
gefe'l‘lse i Kansas,” has 25 years of experience in
s Medicald recovery

Stovall filed suit a
year ago against six
major tobacco companies and sever-
al related entities under the state’s
consumer protection act.

Her suit alleged that the tobacco
industry engaged in unlawful con-
duct, including negligence, civil con-
spiracy, and deceptive consumer
practices and had violated the state’s
anti-trust laws.

She also sought to recover millions
of dollars the state spent on
Medicaid recipients who suffered
smoking-related illnesses.

In March, the cigarette manufac-

S

igarett

turers offered to scttle lawsuits that
attorneys general in 39 states and
Puerto Rico had filed against them.
The tobacco companies agreced to
pay $368.5 billion to the states over 25
years and to submit to sharp restric-
tions on tobacco advertising and
more regulatory authority over
tobacco by the federal Food and
Drug Administration.

In exchange, class-action lawsuils
against the cigarctte companies
would be prohibited and limits would
be imposed on the liability of ciga-

rette manufacturers from lawsuits.
In order for the settlement to
become effective, Congress must
pass laws barring class-action law-
suits against the tobacco companies
and limiting their financial liability.
Stovall said attorneys' fees won'
be paid from the settlement, bu
instead will come from a fund that is
financed by the cigarette companies.
There are three law firms repre-
senting Kansas in its suit against the
cigarette companies. They include a
firm from Mississippi, another from
South Carolina and the Topeka firm.
She said the two national law firms
were used because her office didn’t
lave the staff to tackle the case.
Stovall said she picked her former
law firm because, “I wanted a law firm
I knew and a law firm that I trusted.”
She acknowledged Entz & Chanay
doesn't have experience in tobacco lit-

igation, but said the firm has 25 years|
of experience in Medicaid recovery.
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Asked why she didn’t advertise
the work so other law firms could

. have competed, Stovall re
don't think the low

take the state’s case.
- to choose your law
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Smoke

... [T]he tobacco industry has engaged in
unlawful conduct, including negligence, civil
conspiracy and deceptive consumer prac-
tices. '

. — Carla Stovall

o attorney general
T %-A3-qu

hose allegations will not be easy for

I Ms. Stovall to prove. She filed a lawsuit
Sa against five US. tobacco companies
4% and their trade associations industry in
Shawnee County District Court on Tuesday.
One of the defendants, Philip Morris US.A,
4% said Tuesday that it would “vigorously de-
5 fend this copycat lawsuit, and the company
: ‘_: firmly believes it will ultimately prevail.”
sk If past behavior is any indication, the other
8 jp defendants share Philip Morris’ defiant atti-
= tude. Considering that the tobacco industry —

. using the best legal talent that money can buy
{ — has prevailed in most of the lawsuits
brought against it over the years, the compa-
ny’s pledge must be taken seriously.

This is not to suggest, however, that Ms. Sto-
vall was wrong to file the lawsuit — which,
like lawsuits filed against the tobacco industry
by 12 other states, seeks recovery of Medicaid
money that the state has spent to treat poor
people's tobacco-related illnesses. Even if
Kansas ultimately recovers none of that
money, the lawsuit — along with those filed
by the other states and the dozen or so more

-
w3

e i e e

Stovall right to take on the
U.S. tobacco industry

end — could still prove the tobacco industry's
undoing.

That's because civil lawsuits are marvelous
devices for ferreting out information and
bringing it into public view. An important part
of the process is called “discovery,” the phase
of a lawsuit where the opposing parties are
compelled to furnish each other information
about the issue in question.

In this instance, the tobacco companies and
their two trade associations could be com-
pelled to surrender proprietary information
on such touchy questions as whether com-
pany executives deliberately rig cigarette
nicotine levels to keep smokers “hooked,” or
whether they target young new smokers to re-
place older smokers who are dying off from
lung cancer, emphysema, heart disease and
other smoking-related illnesses.

The more such information comes to light,
the more Kansans and other Americans will
learn about a substance that kills hundreds of
thousands of their fellow citizens every year.
That, in turn, makes it more likely that
smoking one day will become a social taboo
because its evils are universally understood.

Ms. Stovall deserves credit for bringing this
suit, even if the state’s odds of winning are
larger than they are in most other cases. Re-
gardless of the outcome, Kansans will be
healthier for it.

WSV IR L R e Y B NRG 5 : }_{‘.:‘ i :
) FT=2T B0 g R o PO Yo P :
[x] = i Q % BN
S g"jc:g E2 538:= “sg‘&iﬁ E54L088s 2|27 gL, ©F
Sy =X & s o8 2 oo "= Sslse S =
OUU@ ofh = nv;"i SR ESs>o_=c o < = oo
s S5E5355 5, SE° ESLE 50253888 =855 %5 €35 |gF
ap =223 gx=.gﬂ.—svi - =2 c Z.Eg:::ouga EF=E —2 == E
= - @ > = = = 7] Uaum o &5 oD - 2 3
Eczaw Cae o2 5§56 v ,98Y%awge £ w0 32 a
Q =S 28 s wES¥ESLEy FE2y S22 88 2185 2% o2 .gg
Ve S = E-= 'U=_E._.:c'5',_‘ z s a go.“-‘.cmﬁ 2N i -8 =& ®
S = A= S = 7] b=
O O EFiLE®ESc Erfgse 5g5c 585053558t T 52 |y
‘ ‘Sgg‘_zagiﬁz‘;'ag O op gggtgggmﬁggg}’gg&gES EE 'gm 3-3
U) et = " 3= = e Q. =
U S =u Soc @ ENmEE wui_'é’u@ =Sc® =& &« = Lo lw
LS FLEFTGFGE ., “a835 & .S 8 E BT qed S o @ 3
=g o « = . wo S8 Ea SR (] = £
= U gE & E“awgguﬁxuémmocugm nEEES50 w588 ©7 woE 4
— D50y 58 0= ui S909 S ZBE€g=zL3S8=2E £ 8 o = =@y |f %
T a CU e = 0 :)533?mmﬁ":ﬁ'&;t{u’Eg—‘omﬁ'ﬁ'EESS%wE%SWEE =2 Ezz
L EE g eS8 w¥Eel T (gaBus RoORsSE8,8=345% S5Ic=(8€ .
L 0" WE LSS5 ESBEunen o83 =ET-=0%5 —nES pygc _EEZ |6 a
'55%”‘5:55923335&gz'iﬁx“%gfgﬂafﬁ‘iéaa"%“mNwEEQEE §EE T
cHe o o m L} oo © = S Zg =3 v < :
3 = E K] ccde— 8 a0 S — b= = : i
SR A L EE R ELE R ) O E P Fe ER PP T
= = [} (=3 3
W <= &3 Eoccsl ERE3cEESE E2BES RE <SZ|132RB
O = ! o = . . © '
'-O ~— SEE SEE L5895 ES3835Z® EfZs 282 2 ®EUE
° o 3 £>g SEE EeSauE 8-wSE EEF LeES = 2E&E
2w — wew I3 E = = T = oo e
%?&5 | TEg S8 oi‘iﬁg.eﬂ‘ama-ggg SuZ8 SCe. - STEG N
_; r =E z5c Sa"Zo8%ga=Z o =588 %E8eT ¥ £J4.
QD =27 S) sus SER23L:S5o33LBE, 25w o85g% & S92y
< Eo . ccQERET 2w EC> 2% & mua—,s 5 =SgSX=
E = _,Oﬁ ER=N=] ST Q [T S = © = = = =] £ o3 =
FU 5 \ STz 8E7 5 85 2758 YabEE pe,E § PpSE:
Y] 2 =Pl VAS g0 =0 sue gty Sy vz4ygzx & £8 ot
DN E2°cqB 8-8cyudxr5as2 BSs5= S35 = 0w
| ‘A a8 Sccuas8E8E 8°0893885 2985 S .8 2 i5°%.
@ ERES ::g =g2358a = =28y =g :3 B =0 S
o E%UB‘“%Z) “’ﬁ?uo: e 283,90 58_‘:5 £ - S Ol
Ep BF B3IEIEUccreeRSppdyc ,SE0 SC:F S53icdy
D>, 55 S s & P2 ®28 g8k iy S8 —gFS g2£slc:
D) £9 SR 8ce8082 50055558852 5555288822 3¥EFE.
9 gle P55 S5 0 agesTa mg %Egg'ﬁt’&w%'ﬁ‘@_‘”gﬁﬁ.
i e o Jp= 3 aC E<2 S YEs @ TssE5S: w® @Y Rl i e
g } =D =) >__'Ucu§._. E=2579 da5832%%2 U SRY =X euToa
8 =y 2 FEm m-d:‘:a.'::o:’ Bx=9 S0 p 8% LR o ed
; mEEl L gt 5gd BsSs Egm-§= .imégo I—-_«-—-wo'?é?dq;.ségzgl;—mgn
; L i ) )
e — H MEELT FERX ©928x E EE
L ek i, D
- eE Y g SRR IR SOOI TG, g -
6 HS H ) Lk B Eiach $E0 el IR 4, i cl
i Ay I BRSO e SO L R SR 4-J"zf\"—,-‘\""'.‘.-"‘.‘;r:”—x'?' T
. ' 43 LRI Dl i




Attorney general’s lawsuit will seek recovery
of state money spent on medical treatment.
X‘\(S & \,}ul (f 6 : a jury recently awarded
i3 $750,00(_) to a smoker who said he %%
; was addicted until he got lung can-
cer; and the cigarette makers face &
about 200 lawsuits alleging they }
hid tobacco’s dangers from cus.

tomers. ’ :

~ The next big court test is in Indi- &
ana. An Indianapolis trial is sched-
s uled to go to the jury next month
- 10 see whether the Florida case —
the first to unveil secret company
i documents indicating tobacco ex. &
: ecutives knew nicotine was addic- f
i+ Uve —1s reinforced.
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The Amoc'iated Press

TOPEKA — Kansas is joining
the great tobacco war.

After months of studying the is-
sues and probability of success, At-
torney General Carla Stovall is
scheduled to announce today that
Kansas is filing a lawsuit against
six tobacco companies.

It is the 11th state to bring suit,
along with Los Angeles County,
the city of San Francisco and nu-
merous individuals nationally.

In the lawsuit to be filed in

S R er R
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| iAttorney ceneral’s former law firm
“ could earn millions if Kansas wins

%2 billion suit agamst Big Tobacco

all
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\‘\M\t(&]}.y Mike Shields! ]
Harris News Service

TOPEKA - An agreement approved by
Attorney General Carla Stovall could
deliver the biggest legal payoff in state his-
tory to her former law firm if Kansas wins
its case against the tobacco industry.

The Topeka firm, Entz and Chanay, rep-
resents the state in the lawsuit against
tobacco companies, including industry
giants R.J. Reynolds Tobacco Co. and
Philip Morris. Kansas is one of 40 states

“involved with the lawsuit that seeks reim-

bursement from tobacco companies for
Medicaid costs of treating sick smokers.
Under the agreement Stovall reached
with Entz and Chanay, the firm where she
worked before becoming attorney general
could receive as much as $250 million for

_its secondary role in a successful lawsuit.

No one has questioned the contingency
agreement’s legality. However, some state
legislators criticize the agreement, saying

ontract decisio

the work should have been put up for a
competitive bid.

In August 1996, Stovall signed the con-
tingency agreement giving Entz and
Chanay and two out-of-state law firms 25
percent of whatever Kansas collects from
the tobacco companies as the result of
either a settlement or successfully tried
lawsuit.

In July, analysts in Stovall’s office esti-
mated Kansas would receive about $2 bil-
lion over 25 vears as its portion of the pro-
posed $368.5 billion national settlement.
The agreement is stalled in Congress, with
prospects dimming it will be approved.

The contingency accord signed by Sto-
vall entitles Entz and Chanay to 12.5 per-
cent of whatever the state receives after
legal expenses other than fees that have
been paid. If, for example, the state nets $2
billion, the firm's percentage would equal

Kansas Attorney General Carla S
said she wanted a law firm she knev

could trust ‘because this was suc!
See STOVALL, Page 5A ting-edge litigation’
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4, 7¥£$250 million. :
" Kansas court rules require that

7

Stovall

Continued from Page 1A

attorney fees be reasonable. It is

firm that dealt the chores of local

counsel in a lawsuit of national -
proportions and already well:

developed when the firm was
signed. But even 1 percent of a $2

‘unlikely, legal experts say, that ;
~ any Kansas judge would consider
$250 million a reasonable fee for a -

- billion settlement would be $20

' lawyers nothing.

;- state governments that have pre-

~wants to pay

million.
The flip side of the contingency

agreement is this: If there is no

settlement and Kansas loses at
trial, the state will owe the

But so far it has been city or

vailed, either through trial or set-
tlement.

Some states chose not to wait
for congressional approval of the
so-called global settlement.

Florida settled separately for
$11.3 billion. The first payment -
$750 million - is expected this
maonth.

Lawyers there represented
Florida on a 25 percent contingen-
cy basis and now insist their cut
should be $1.25 billion. Florida
them less. The
lawyers have threatened to sue.

Mississippi, a state with a pop-
ulation comparable to Kansas,
recently settled on its own for $3.4
billion. Stovall’'s spokeswoman,
Marv Horsch, said that if Kansas
settles individually it could expect
about the same.

With the agreement stalled, the
tobacco companies have shown
less willingness to settle. The case
against them in Texas is to go to
trial this month now that settle-
ment negotiations there have col-
lapsed.

Stovalls selection of Entz and
Chanay was the result of an infor-
mal process. She didn't issue a
request tor proposals or advertise
for firms that might want the
work. lInstead, she sad. she
assumed that interested firms
would contact her adter learning
through press reports that she was
considering a lawsuit.

“Newspaper stories carried the
fact [ was out and loking,” Stovall
said. “[L was very public that we
nceeded firms to carry it on.”

Ultimately, Stovall heard from
three firms. Of the three, Entz and
Chanay had the least experience
and resources for a product liabili-
ty case, according to the legal
industry’s most widely used inde-

pendeat rating service.

Of the other two firms that
expressed interest, Hutton and
Hutton of Wichita, probably the
state’s mo=t successful product lia-
hility fiem fad o conflict of inter-
est. Stovali seud, The firm alveady
Wils St fohiicto COmpanices on
behall 1 ndividunl smokers.

Morrisarn Heeker, with
offices s Wichrtn Overland Park,
Kansis 7, Washington, D.C..
and Pheeni adso had o eonflict.
Norswa= 0 wgimg o work on con-

tnaren v sesndl <l

Hll‘:

Frte aed Ol = lack of prod-
uct fmbiiet v experience 1sn't a
problem, Stovall said. The two
national firms on the case are well
expericnced oot fedd,

Hes old Srne = "oot a plaintiff-
tvpe tive e < e 7hat they have
23 ' with Medi-
cand iax~tes | owanted somebody o
ook at vt cam oo diiforent perspee-

Natht” GRS R L

tivee trom e tveend plaanti™s
wiy”

Senate  Democratic leader
Anthony Hheonsiey ciies Stavall's

selectien o her old irm as a prime
exarnpie ol o Kineaes faw needs
to be rewritnen o veginre compeli-
tive biddings betore the stale con-
tructs for fepad ar other profession-
al services

“It's a blatant example,” he said.
“Who's to say but that the attorney
general didn't use that (contract
award], if not to help herself, then
to help her former law partners.”

Hensley said Stovall might
have chosen the firm to guarantee
her emplovment there when she
leaves political office, or simply to
reward political allies.

Stovall was an associate at the
firm from 1992 until becoming the
state's top law enforcement ofticer
in January 1995,

Partner Jefirev Chanay was o
member of Stovall's campaien
advisory committee in 1994 The
firm's office in Topeka was Sto-
vall's campaign headquarters.

Stovall denies
improper.

“[ benefit in absolutely no war”
she sands T have no ointerest

anvthing

returning to the private practice ol

law. My future is serving the state
of Kansas as attorney general. The
hottom line was I wanted a firn: |
knew and could trust because this
was such a cutting-edge type of lit-
iration.”

Hensley has been a champion ol

changing the way state agencics
contract tor professional services.
His most powerful ally has been
House Speaker Tim Shallenburg-
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Atterney General Caria Stovall's former law in the lawsuit against

firm, Entz and Chanay, represents the state of Kansas
tobacco companies.

Puncoan rom o Baxter
Springs. Both -uv that state and
oeal zovernnient sontracts for pro-

fessiene servcoes should result
rom ot Cotratess
Comv bttt sl suy would
e estizes o poittical patron-
. AL S o Q svstem
thi -
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procures
thin vl <er-

2
e ohee ccusatory
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By ROGER MYERS 'T Cy
The Capital-Journal
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he national settlement nevotiated with

tobacco companies by the country’s

atlorneys general may be going up in
smoke. Kansas Altorney General Carla
Stovall said on Tuesday.

She told a legislative committee the win-
dow of opportunity for congressional
approval of the national scttlement “is clos-
ing fast.”

The attorneys general held a telephone
conference call Thursday with their repre-
sentatives who negotiated the settlement
with the cigarette manulacturers.

Ldo Tl e Ton

Stovall says toba

b t!-m-

— S ‘u.-i’)— ~

President Clinton is expected Lo issue his
long-awaited statement on the proposed
agreement today.

“If the president only recommends a few
changes in the settlement, it might be
approved by Congress.” she said after her
appearance before the Legislative Budget

Committee. “But if he wants to make a lot of

major changes. most people agree the settle-
ment probably won't be approved this year.
“We've been pretty disheartened by the
president’s lack ol initiative on the agrec-
ment.”
The president already has said publicly he
wants at least one change in the agreement

— the deal's restrictions on the regulation off

nicotine by the tederal Food and Drug

~

R R Y
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Admiinistration.

The settlement forbids a ban on nicotine
for 12 vears and requires a lengthy court
process if the ageney even wants to lower lev
cls.

Stovall told the budget committee that
Florida. which scttled its state lawsuit
against the tobacco companies on Aug. 23 for
$11.3 billion. settled for far less than its suit
had demanded.

She said Texas is gearing up to go to trial
against the eigarette makers and commented.
“Tabacco won't settle with Texas.”

Stovall said the apparently diminishing
chances the national settlement will be
approved by Congress increases the chances
Kansas will have o go to trial aganst the

tobacceo companics.

“I'm not sayving at this point there's a grow-
ing possibility that we'll have to go to trial”
she said during an interview after her
appearance hefore the committee on another
issue,

“But. I'm an eiernal optlimist,” Stovall said.

=1 think that. politically. Clinton will have a
hard time walking away from the national
settlement.”

Stovall said that if Clinton lays down con-
ditions for accepting the scttlement that arc
tao harsh on the tobacco companices.
(‘ongress might be able to walk away from
the deal and blame the president for killing
it.

Stovall was among the attorneys general of

139 states and one territory who announced

June 20 they hivd ammered out an historie
deal with the tobaceo companics,

Under the agreement. the tubacco compa-
nies would pay $368.5 biliion to the states
during 25 vears. Kansas® share of the settle-
ment has been eatimated at roughly 82 bil-
lion for those 23 vears.

The aercement also would mmpose severe
restrictions on the advertising of tobacco
products. especially advertising that would
appeal to voung people.

In exchange for paving the settlement andd
aceepting the restricticns on advertising and
manulacturing ol tobaceo products. the com:
panies would receive protection from labili-
v in lawsuits

4.2
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By Mike Shields s
Harris News Service
7 TOPEKA - On Aug. 20, 1996,
" _{Kansas Attorney General Carla
" Stovall became the first Republi-
can to file a state’s lawsuit against
- the tobacco industry.
-, But by the time Kansas joined
-+ - the battle to make cigarette com-
. panies reimburse states for their
Medicaid costs of treating sick
smokers, 10 other states led by
. Democratic  attorneys general
- ‘already were in the thick of the
=7 legal struggle.
Mississippi, led by Democratic

.

which launched actions this sum-
mer. arc using salaried state attor-

nevs.

gency agreement:

Mississippi: In addition to the
_ Scruggs, Millette and Ness, Mot-
' state hired nine
and
School Professor
Laurence Tribe. It was decided
determine

lev firms. the
other Mississippli law firms
Harvard Law

that the court would

e R

er Ie
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- N T

Here is 2 representative sam-
.~ pling of what other states were
""" doing, according to a report by the
Tobacco Control Institute, when
Stovall signed the Kansas contin-

v
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Attorney General Mike Moore.
was the first state to sue - in May
1994. Moore hired two outside
firms to help: Scruggs, Millette,

Lawson, Bozeman & Dent of

Pascagoula, Miss.; and Ness, Mot-
lev. Loadholt. Richardson & Poole
of Charleston. S.C.

Because of their early involve-
ment, those firms went on to rep-
resent, together or separately. at
least 12 of the 40 states that
eventually joined in suing the
tobacco companies. Among the
states represented by both firms
iz Kansas.

attorney fees.
Minnesota:

neapolis, Minn.,

Kaplan, Miller & Ciresi on
percent contingency.

take the case for free.

February 1995.

Laurence
25-percent contingency.

-

It filed suit in
August 1994, hiring the Min-
firm of Robins,
a 25H-

West Virginia: It filed suit in
September 1994. Ness, Motley and
two West Virginia firms agreed to

Florida: The state filed suit in
In addition to
Scruggs, Millette and Ness, Mot-
ley, 10 Florida firms, along with
Tribe, were hired on a

Stovall also hired her former

law firm, Entz and Chanay of
Topeka, to act as local counsel. She
signed a contingency agreement
with the three firms giving them
claim to 25 percent of whatever
the state might ultimately gain .
from its tobacco action.

Stovall wasn't the first to agree
to a 25-percent contingency. How-
ever, several states chose cheaper
arrangements, managing some-
how to recruit more firms while
promising them less. At least one
state found representation for free.
California and Georgia, both of

Massachusetts: It filed suit in -

December 1995. Ness. Motley,
along with Laurence Tribe aud

25-pereent contingency.

Louisiana: The state filed suit
in March 1996. In addition to
Seruggs. Millette. four other firms
were hired for fees to be decided by
the court.

1996. For a 13-percent contingen-
Marvland: [t filed suil in May

1996. A single Balumore firm was
hired for a 253-percent contingency.

three local firms, were hired on n -

Texas: It filed =uit in Marel

cy. the state hired five Texas firms.

426
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“‘should have fee cap

~ ' gyROGERMYERS T (3

“ The Capital-Journal \\—,2 \’qj

legislative committee signalled
its intention Thursday to void
the contract that Attorney Gen-
eral Carla Stovall signed with her for-
mer law firm to represent the state in
its lawsuit against tobacco companies.

Members of the Legislative Budget
Committee said the contract could pay
Stovalls old law firm, Entz & Chanay.
PA. of Topeka. as much as $250 million.

~1 think there is a concern about
the amount of the fee involved..and [
think there is also a concern aboui
the wayv the contract was negotiated
and awarded.” said Rop. Henry
Helgerson, D-Wichita.

Sen. Dave Kerr. R-Hutchinson, said.
“We need to put language in our report
that we foel strongly there should be a
modification of the contract.”

In its report. the committee said 1t
wanls Stovall Lo rencgotiate the con-
(ract 5o it contains a monetary cap cn
fees.

Helgerson suggested that the com-
mittee introduce legislation that
would provide for no money from the
Legislature Lo pay attorneys fees Lo
firms representing the state in the
tobacco casc.

Most contracts entered into by the
slate contain a standard provision
that pasment of the contract is subject
to appropriation by the Ledislature

As une of its study topics this sum
mer and fall, the budget panel
reviewed Stovalls decision to sue the
tobarco cumpanies. Eecently. 1t
peceived an update fran her on the
«tatus of the litigation

Kansas has filed suit adainst six
major cigarette manubacturers and two
of their trade association groups. seek-
ing lo recover unspecified damages as
the result of smoking-related tnesses

6iik{li1'ittee:'é§ys [

PR L

PR e

yé‘ll"gfoi‘ﬁiér firm
in tobacco suit

suffered by Kansas Medicaid patients.

The state also is amony 39 states
and Puerto Rico that arc part of a set-
tlement reached by the state attorneys
zeneral and the tobacco companies
under which the companies agreed to
pay the states $368.5 billlen during
25 vears to settle their lawsuits.

Stovall couldn't be reached for
conument on the committee’s action.

However, Jeff Chanay. a partner in
ner former law firm, said: “Without
seeing what they have proposed and
-vithout seeing some written indica-
tions of their reasons. it's difficult to
comment. But I think the Legislature
would have difficulty abrogating a
contract that was entered into freely
by the attorney general.”

Stovall signed contingency fee con-
tracts with three law firms to represent
the state in its suit aganst the tobaceo
companies. Besides Entz & Chanay. the
firms of Scruggs, Millette. Lawson.
Bozeman & Dent. PA., of Pascagoula,
Miss.. and Ness, Motley. Loadholt.
Richardson & Poole. PA. uf Clarleston.
S (. alsu were hired because they were
the lead firms in suing the tobaceo conr
panies nationally.

Stovall said she chose her old law
firm beeause it has extensive experi
ouee in FeCOVETing on cases tvolving
Medicaid reimburscement and
hecause the firm had her utmost trust
“in protecting the interests of Ranxas
taxpayers.”

The contingency fee contract pro-
vides that counsel for the state could
recenve a fee of up o 25 percent of
ahatever amount the state receies
from its own st against the tobacco
companies. or from the alobul =etile-
ment arranged by the state stlorneys
general i Mareh. in aconthigencey fee
arrangement. the lawyers receive a
percentage of the settlement amount.
I their side doesnt provani i the Taw

suit, the lawvers receive nothing.
Kansas share of the globa! settle:
ment has been estimated at about
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committee may recommend that the
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;have rocky
‘relationship

' ® In some cases, legislators’
attitudes toward Atty. Gen. Carla
Stovall border on c;ntempt_

P TE . S
By JOHN HANNA  Deceta /0
ASSOCIATED PRess WRITER (- lgq),a_‘g-r

. 2 5— - _/Q

Torexa — HouSe members
wanted to send Atty. Gen. Carla
Stovall a clear message: Theywere
disgusted.

The stated issue was her office’s
contract with her former law firm
to help handle lawsuits against
tobaccoe companies, a contract
worth hundreds
of thousands —
if not millions —
of dollars in
legal fees.

The House
attached a rider
to its version of
the proposed
budget  that
would require
Stovall to termi-

“Democrats are supposed to
bash Republicans,” said House
Minority Leader Tomn Sawyer, D-
Wichita. “It’s interesting that she
seems to have no defendersamong
Republicans in the House,"”

In the House, conservatives
resented her 10-month investiga-
tion into the activities of BioCore
Inc., a Topeka medical products
company that employs conserva-
tive Rep. Greg Packer, R-Topeka,
and once employed Speaker Tim
Shallenburger, R-Baxter Springs.

Conservatives were upset that
Stovall announced her investiga-
tion publicly in March. She filed
no criminal charges against the

-company or its officers, including

Packer, but raised questions pub-
licly about whether the company
tried to evade income taxes —
something its officials strongly
denied.

" Packer wondered aloud recent-
ly to a reporter why Stovall’s han-

dling of the investigation wasn't

the subject of more criticism.
Stovall also angered the House
when she criticized a death penal-
ty bill they approved. [n a news
conference, she said the bill
would make it nearly impossible
to get a death sentence in Kansas.
She singled out one amendment
as “clandestine” and even said it
could “perpetrate a fraud.”
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it even her defenders
acg:éwledge the hiring of her j§§
former firm has str?.ut'l;g her rela- [
' ip with legislators.
UO’%‘?{ perceivgeld that she used
her office to direct contracts to [8
her former firm and political col-
leagues, and because they’re not
politically aligned with her, they
resenit it,” said Rep. David Adkins,
R-Leawood, a supporter.

In the minds of many lawmak- &
ers the attorney general’s hiring
of her former law firm simply was
improper.
lm’Pl thpink that damaged her cred-
ibilitv a lot,” said Senate Minori- 2
tv Leader Anthony Hensley, D-
Topeka. “It’s a least perceweg asa
verv big conflict of interest.

, AREAWIDE
- Five Kansas programs

A $38,600 grant will ﬁg’fm
western College in Winfield to
open an Early Care and Education

Preschool Academy in the fall.

2 The grant is one of five totaling
= nearly $84,000 awarded to local
" agencies by the United Methodist
Health  Ministry Fund in :

g “g Hutchinson. The Breakthrough Club §
House members demanded an  %%% of Sedgwick County received $4,693
apology. She did not give them -~ to cover the costs of sending mem-
one. : }:@: bers to a conference in Wichita.

nate the con-
tract, as well as another for legal
services related to tobacco litiga-

tion. Stovall said it could destroy
thestate’s efforts to obtain money
from the companies.

But the issue was not so much
about the tobacco litigation as it
was about Stovall herself, Kansas’
first female attorney general serv-
ing her first term.

[n some cases, legislators’ atti-
tudes border on contempt.

“The Legislature does not have
confidence in her abilities,” said
Rep. Tony Powell, R-Wichita, a
cTitic who once considered run-
ning against Stovall in the GOP
primary. “That’s bipartisan.”

Democrats so far have watched
Stovall’s situation with some
amusement. Much of the criti-
cism is coming from her fellow
Republicans, albeit the more con-
servanve ones.

g v

“I think her stvle is wearing
thin,” Powell said. “It's verv inef-
fective.”

But the hiring of her former law
firm, Entz and Chaney of Topeka,
to handle tobacco litigation is a
real sore point for many legisla-
tors.

Stovall has said the firm was
the best qualified in the state to
help out-of-state law firms with
tobacco litigation. She also dis-
misses as ridiculous the estimates
that the firm could receive as
much as $325 million in fees
from a settlement with tobacco
companies.

"+ Methodist Church will use $11,589 to

3G program. In Pratt, a $1,000 grant

J . . ¢ €

> Legisiators resolve (enté}I{spute with hii
- ta gavernor — Legislators have declared a ir-oe
37| vear lruce in the political fight between dentisis

e, by the state. Il aiso expands the Kansas Dental

The Moundridge Council for Chil-

: dren and Youth received a $28000
7 grant to start a Big Brothers & Sis-
. ters program. The Ozawkie United -

; fix up a building for an afterschool ::

.+ will pay for a psychiatrist to con- |
- duct a one-day program, sponsored :
~ by Parents and Children Together.

DENTAL DISPUTE

and dental hygrenists.

The House and Senate on Friday sent Gov. T
Grases compromise legislation designed to settlz.
for now, the question of who should be alloveed N
clean t2gth above the gum line. o

Tre compromise was drafted by a conlerence

i tommitiee of three senators and three House

- 7| members. The Senate adopted it, 30-9. anc! the

House, 93-29,
The new law would expire in 2001 -
The bill allows assistants — byt only thoze

"] vath specialized training — to clean teeth. und=r

the supervision of dentists. It requires educalicn.:
- Inshfuticns 10 report to legislators next year on
eftarts to tran more hygienists. who are licenger

- Board from five members 1o seven memibers
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BEFORE THE HOUSE TAX COMMITTEE
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REPRESENTATIVE WAGLE: Good
morning, Committee. Today we are going to
begin our hearings on House Bill 2821 in
vour books. Before we start, yesterday the
committee was inundated with paper, and I
know how much time all of you have to be
serting throuwgh some—of these: I wanted you
to know that what I have done is I have
taken all the information we have received
thus far and I've cataloged it, so that if
you don't want to have to sort through your
papers, you déhrcoméﬂgo,my,office and look
through anytﬁiﬁg & nd findfépything that

we've addressed so farwin'an organized

fashion.

Our firgt ﬁroponent af whe baldl 48
Representative Tony Powell. And Tony, we'wve
been swearing in pecople. Would you mind

taking an oath?

REPRESENTATIVE POWELL:

Absolutelvy.

TONY POWELL,

called as a witness on behalf of the

Committee, was sworn and testified as

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614

(785) 273 3063 3-2
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follows:

REPRESENTATIVE
vou, Madam Chairman. I

commlittee's time

morning to talk about this

also to make a few remarks

committee has heard over
days.

At the outset,
personal comments

whether this is

er abtbtackingsbig Sobadceo:

person make a suggestion
defender of blig tobhaoto;
true. My father died of

throat cancer. In fact,

guadruple bypass

heart disease. He had to have a
tracheatomny. He couldn't talk in the last
months of his life. My father was an avid
singer throughout his life. He used to--
fact, when he was in college, he went to
Notre Dame, and he sang for the Notre Dame
Glee Club. And I remember how heartbreaking

appreciate

tc give me

I want

surgery for his

POWELL: Thank
the
some time this
legislation and
about what the
the past

to make some

about big tobacco and

about defending big tobacco

I had a press

that I was simply

and that's not
lung cancer and
he had to have

heart for

couple of

APPINO & BIGGS REPORTING SERVICE,
2955 SW WANAMAKER DR, TOPEKA, KS
273 3063

(785)

INC.
66614
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it was for my father to lose his vcice. So
I am one of the victims of smoking. So the
suggestion that, well, somehow I'm just a
shield to protect the tobacco industry
couldn't be more false. L m met, But I
believe this whole debate is really about
what's right, and I believe 1it's about
personal choices. And we can get into -- I
suppose some other day we can have a debate
about the propriety of the whole tobacco
settlement, whether it was good or whether
it was bad, but that's not really what this
debate is abount today.

You know, there was one thing my father
used to tell me. He used to tell me march
to your own drummer. I think the reason he

told that, he didn't want me to go with the

flow. He wanted me to stand up and to do
what's right. And that's what I'm doing
today. In this whole effort, it'se not about

politics or about agendas or about ambition.
It's abeililt starnding up teo do whakt's xzight.
Sometimes that can be very difficult when
you do that. I mean all of you know, I'm

locoking at Lynn Jenkins. She and I had a

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKAZA, KS 66614
{788] 273 3063
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battle about campaign finance last year.
You know, that got kind of tough at times.
When we stand up and when we try to do what
we think is right, you know, here in this
body, that's where the clash of ideas hit.
Sometimes it gets tough. But that's what
making change, that's what challenging the
status guo, that's what challenging the
conventicnal wisdom is all about. That'sg
what I'm trying to do with this bill and
with my whole effort about gquestioning the
propriety of the fees, the attorney fees in
this case.

Before Ts=tadk abowtimy bill, I want to
talk about some of the issues you've been
graveling about. You've gotten one gide of
the story. I'd like to suggest a different
point of view or as they say the rest of the
story. I'm an attorney as I think most of
you. I'm a defense lawyer. I'm an attorney
of counsel with the firm of Martin,
Churehild 4m Wich:ta. We're a defense firm.
I'"ve been proud te practice in that firm for
almocst ten vears. So I know a little bit

about the legal process and how that works.

APPINO & BIGGS REPCRTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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I know & little bit about the obligation of
lawyers, I think, toc aet ethicaliy. I Ehink
I know a little bit about the obligation of
lawyers to act with a sense that what they
do doesn't have an appearance of
impropriety, and I have to tell you I'm very
concerned about some of the things, with all
due respect, that the General and her office
has done in this whole affair.

Let me talk a little bit about the
records 1ssue, because I know that has been
a source of contention in this committee
about producing records, about whether
certain records were available to this
committee. I guess what bothered me the
most yesterday and what I thought was really
appalling was the fact that tThe General's
office didn't maintain or discarded
important correspondence and important
records showing the discussions and drafte
of contracts that her office had with the
Hutton and Hutton law firm. Now, I could
perhaps understand that 1if this case was not
an important case, but by her own admission,

this was the biggest case 1in Kansas history.

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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I mean probably the biggest case in the

history of the world. She didn't keep all
her documentation for this case? I find
that very troubling. I think this committee
should, too. Now, I can only conclude- -

since I don't think you can argue that it
wasn't important, I can only conclude that
they didn't want to keep those records.

Now, there was some suggestion that, well,

we just don't have room to keep all those

records. Let me tell you something. Most
law firms, you:can go buy  a scanner I think
for 80 bucks, and you can scan documents
ocnto CD's. You don't have to store the
paper. You can put it on CD's and it
doesn't take all that much space at all. So

I just think it's irresponsible, I think
it's negligent on the part of her office to
not have kept those records, particularly
someone who under the law is charged with
enforcing our open records law. We are
having a big debate about that this year. i
think that ought to very much disturb this
committee.

Let me talk a little bit about the

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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choice of Entz and Chanay. You heard all
the arguments. I'd like to make a few
comments about that. Firgt wf gll; L den't
want to run down that law firm. They are a
good law firm. In fact, some of the work

that they do is actually very sgimilar to the

work that our law firm does. We've had

association with them 1in terms of

representing nursing homesg around the state.

We represent -- our law firm represents some

of the

Kansas,

largest nursing homes in the State of

and we do some health care law. My

particular specialty i1s employvment law which

I kneow Jeff Chanay does some of and sc does

SEw BEnt

Zi a I don't want to degrade them as

attorneys, but our law firm woculd never hold

ourselves out to be experts nor do I think

we would think it wise to undertake a case

such as

this on behalf of the state, because

we would know that we wouldn't be the best

choice

with a

for that job. And I can understand

lot of money, the possibility of a

huge fee might c¢clcud your judgment, but I

think the suggestion that this firm, this

local counsel and this firm was somehow the

APPINC & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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best firm for the job, I'm sorry, I can't
agree with that.

I want to address this point about,
well, this was a risky venture. You know,
they were doing me a favor, according to the
General. I think it's interesting back in
'97 Jeff Chanay himself was gquoted by the
Harris News Service when they decided to
take the case, he said he thought the state
would make a recovery in nine figures, in
the hundreds of millions of dollars when
they took the case. That dcecesn't sound to
me like they thought it was a risky venture.
In addition, and I've talked to a number of
trial attorneys, plaintiffs lawyers, and
not just the Hutton firm, I've talked to
others and I know as an attorney that I've
encountered in my professional 1life, they
will tell you the biggest risk any
plaintiff's firm takes in any contingency
fee case is the payment of the expenses.
It's fronting the expenses. That's where
the cost, the immediate cost of a case
that's taken under contingency is borne by a

law firm. When they start that lawsuit,

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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there 1is all the costs associated with the

discovery, with the travel, with deposing
witnesses, Interrogatories, all those kind
cf things. That's where the cost of a
lawsuit comes in. But the fact is the Entz

and Chanay firm never had to bear those

expenses. The national lawyers in this case
bore the expenses. They had no risk din this
case. There was no risk. In addition,

their role as local counsel, and again, I'1ll

gquote Jeff Chanay in his statements that he
made to the post audit, mormally local
counsel simply makes sure that out of state
lead counsel complies with Kansas law and
gives the judge a chance to see a familiar
face in the courtroom and simply files the
pleadings as they come in from the lead
counsel. So there is no -- they weren't
looking at a huge investment when they toock
this case in terms of time and resources to
have to do the research in this case to
discover the theories of the claim. That
was done for them by national counsel in
this case. And so with all due respect, I

think their risk was incredibly, incredibly

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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small in this case.

The other thing I want to regpond to is
the argument by the General that says the
post audit committee looked at this and they
said I didn't violate the law. You know
what folks? You know why ghe didn't wviolate
the law? There was no law to break. There

is no law governing the hiring of outside

counsel. She could have hired her brother.
There 1s simply no law on that. I find that
appalling. I know there is an effort among

myself and many others in this committee to
require the fompetitive-bidding of
professional services like lawyers, because
L think it's Zimpoerbant fogZthe credibility
and for the appearance of acting properly
when we hire counsel. I think it 's
significant, though, that the post audit,
they didn't have to say this, but they did
say that her actions created the appearance
of favoritism. When vyvou lcok at 1t
heonestly, it evertainly loeks that way,
regardless of what spin after the fact you
want Lo pubt em 1k I think everyone clearly

sees 1t that way. I think any fair reading

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
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of the General's decision is that it is
exactly what we suspect 1t was. She was
doing a favor for political supporters of
hers. She hired a firm, though a reputable
firm, e¢learly had esxperience in this area,
and she turned down the services of another
law firm from Kansas that was nationally
known 1in this area.

The other point I want to make. I
personally reviewed the pleadings 1in the
three cases that were filed here in Kansas
on tobacco. There has been a suggestion,
and she's repeated it, made the repeated

statement that this was a Medicaid

reimbursement case. Now, I invite you
yourselves to read the petition. I've read
the petition. I read it again this morning.

It over and over and over again talks about
fraud, about the failure to warn, about how
the tobacco companies lied to the public
about the safety and the dangers of their
product. Now, folks, 1n a products
liability case, that's what we call a tort.
That's an injury that someone causes to you.

And in products liability law, a tort can be

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
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a product injures you by it was either
defectively designed, it was defectively
manufactured or they failed to warn you
properly about the risk of using that
productk . Really when you boil it all down,
yes, they cite consumer protection, a number
cf wiher Ebhings; but you resad throeugh that
pleading, and it's unmistakable that the
kernel of this case, the kernel of this case
was about a failure to warn, a failure to
tell the public about the real dangers
associated with tebacco. The whole
controversy about this joint defense thing
that you'wve probably heard about and the
Liggett lawsuit, it was the fight over
documents that would have revealed what the
tobacco companies were saying internally
about that issue. They were very damaging
because they revealed the tobacco companies
knew about the dangers of their product and
tried to hide them. So that is the kernel,
is that the crux, that is the baseline,
that's where this whole thing comes down to
the point. That's what it was about. Now,

the Medicaid claim theory part of this case

APPINO & BIGGS REPORTING SERVICE, INC.
2555 SW WANAMAKER DR, TOPEKA, KS 66614
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was the theory used to allow the state to
recover. See, the elaim ef dpjury in this
case 1s5 not normally held by the state.

It's held by individuals. But in order for
the state to boot strap itself into this
case, they had to argue a theory of, well,
because the state incurred costs through
Medicare because of sicknesses and illnesses
resulting from tobacco by Kansans,
therefore, that's how the state should
recover. That was not the basic thrust of
this case. So :I just thinmk the committee
needs to hear that..gide GE:=tHe story.

Let me talk about the fees, because
that's what this is really all about. Was
it rha.gh®? Was it fair? Do you think it was
appropriate? Now, you have in front of you
here, here are all the boxes, these are all
the pleadings in the three cases that the
State of Kansas filed. These were provided
to us. I had the research department get
these from the attorney general's office.
These are four boxes right here. I have
persconally gone through the pleadings

personally. I've reviewed all the pleadings

APPINC & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
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in this case personally. I've pulled out
what I regard as the substantive pleadings
in the file filed by the plaintiff's in this
case. That would be, for example, the
memorandum of law and opposition to the
defendant's motion to dismiss, the
memorandums of law dealing with whether the
tobacco companies in the Liggett case should
produce the desuments bhey didp"t want to in
this case. Those are the serious issues in
the case. By way of disclosure, I didn't
put 1n some of the procedural motions, like
motions for continuances, motions to admit
counsel, just the substantive work that
would really take an effort for any lawyer
producing that pleading to put some serious
work in there. I also didn't include some
of the attachments to some of those
pleadings where they were just copies of the
settlement agreement that was very thick.
What we came up with is this right here.

These are the plaintiff's pleadings in the

case. So I ask yvou, vou know, I trust your
judgment in this case. I guess I can blow
hot air up here. It's really up to you. I
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ask vou 1s this worth §54,000,000. I have a
hard time with that. By way of comparison,
the KPERS case, I've talked to the lawyers
in KPERS. The pleadings in that case would

fill a room, would f£ill a room. Let me tell

you something else about what didn't happen

in the teobacco cases: There was no
discovery. There was no document
production. The tobacco companies never

produced any of these infamous recocrds as a

result of what the general claims to be a

big victory on this joint defense. They
didn't produce a single document. There was
no trial dateéegfeyvetr seb No witnesses were
ever deposed by our state. That, again, is

in marked contrast to what happened in the
KPERS litigation. Hundreds of witnesgses
were deposed. Hundreds of witnesses were
deposed. Boo koo discovery was done in that
case. 14 lawsuits were filed in the KPERS
case. The attorneys in that case are
getting far less money than the attorneys in
this case are getting. In fact, I talked to
one of the lawyers last night who said, you

know, Tony, we did so much work that our
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hourly rate when we look at, and they kept
recocrds of how much time they spent, all the
time they spent, they said, you know, our
hourly rate 1i1s not going to be that good.

We are probably going to break even on those
cases. Now, to me, that's a plaintiff's
attorney doing contingency work earning
their fee. With all due respect, I don't
think the lawyers in this case earned that
fee. You don't have to take my word for it.
I invite you to review the arbitration award
and what they say about what local counsel
did in this case. That arbitration decision
said this whole case was dominated by
national counsel. They say in their
decision that no documents were ever
produced, no discovery was ever undertaken.
That's the work in any lawsuit. It's the
discovery that's the bulk of the work in a
case. That wasn't done.

In talking with some of the tobacco
lawyers, and I have talked to some of them,
they characterize the Kansas case as a side
show. They would tell you their side of the

story is that the Kansas lawsuit had no
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impact on the settlement. I guegs we can

probably debate that ad nauseam about

whether it did or whether it didn't. It's
hard to know for sure. The fact is it
settled before, you know, any of those
documents were produced. But I would call
yvour attention to one document, and I'1l1l
have this distributed to you. I just got it
this morning. It's called the Strategic

Contribution Fund Allocation Committee
Report. There are two basic ways the states
were paid in the settlement. One was a
percentage of what the Medicare expenses
were of each state. Every state that was
part of the national settlement received a
percentage based upon that. Then there was
another fund called the Strategic
Contributicon Fund that awarded states
additional money based upon the work they
did in litigating the case against tobacco
companies. Let me just read what their
criteria was that they used. They wmsaid the
criteria to be considered by the allocation
committee in its allocation decision include

each settling state's contribution to the

N

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063

/4



10

11

1

14

15

16

17

18

19

20

21

22

28

24

25

19
litigation or reselutdien ef state tobacoo
litigation including but not limited to
litigation and/or settlement with tobacco
product manufacturers including Liggett,
Myers and its entities. Now, when I talked
to the tobacco companies. They =said in
addition to the four lead states such as
Mississippi, Florida, Texas and Minnesota, I
believe are the four, they received a huge
amount of money from the settlement.
Mississippi, a state roughly the size of
Kansas, I believe their recovery was several
times what Kansas received. Why? They
aggressively pursued the litigation in that
state. As part of the national settlement,
the tobacco lawyers indicated to me the
state of Washington was also very aggressive
in their pursuit of the tobacco companies.
They received -- I'11l give this to you, and
I invite yvou to look at it. The State of
Washington received $496,000,000 in extra
money because of their work pursuing the
tobacco companies. Kansas, on the other
hand, received $159,000,000. What's

significant also is the State of Colorado
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which did not hire local counsel in this

case, they received more money than we did.
They received $202,000,000 extra. So you
may not want to take my word for it. I

think the numbers =ay a lot about what was

the so-called worth about what Entz and

Chanay provided to this state. I- demtt
think it was much. I'm sorry. I don'g
think it was much. Now, should they get

paid, maybe get paid handsomely for what
they did, sure. But $27,000,000, no way.
No way.

Alsoc maybe the.secretary could pass
this out for me. I want you to be the judge
of whether vou think these are fair. I
think that ig what the bill is 211 about.

That's what yvou have to come to a judgment

on, 1g whether you believe the fees 1in this
case are right. What I'm handing out to you
is K.8.A. 7-121(B) . The factors used to

determined fees for lawyers 1n certain
health care cases, like medical malpractice
cases. It's based upon the Supreme Court
decisgion talking about what fees are

reasonable. Look at those factors and judge
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for yourself whether you think Entz and
Chanay meets the condition set out here and
whether $27,000,000 really comports with
& hia.g I don't think it does. I don't think
it does.

Now, you'wve heard this figure that Entz
and Chanay spent 10,000 hours doing work in
this case. That's a figure that has no
basis in fact. When I talked to the lead
counsel for Philip Morris who represented
them here in Topeka, he said that just in a
guesstimate that he gave me over the phone,
it was highly unlikely he would have spent
half as much time, half as much time on the
case. Yet, I will tell you the bulk of the

pleadings in this file right here comes from

the defendants in the case. They were the
cnes producing the paper. They were the
ones producing the motions to dismiss, for
the motiens to intervene. They were working
hard.

The other thing that I might suggest to
you is I would go back -- I would encourage
you to go back and look at what the

legislature did, not me, this is not me
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talking, what the legislature did in 1998.
That's when this stcry first broke was back
in 1998. What did the legislature do 1in
response to when they heard the Entz and

Chanay firm and the lawyers could get 25

percent of our settlement. The legislature
back then, and I think it was unanimous,
said we think that's an outrage. They in
that provisc, and that appropriations

proviso capped the attorneys fees
representing all counsel at $20,000,000. So
if you want, I think, well, 50 percent of
54,000,000, that's probably even a little
more generous. So we are not going back on
whatever word or whatever commitments we
might have made by doing that. We made a
statement back then that said, you know, at
the very most, that wad & figure they
thought, give the skieg a limit kind of a
figure and came up with $20,000,000. So I'd
ask you again, does 54,000,000 sound right
to you. I've talked to so many people.

I've had so many people call me. They are
talking abeout thies at the webary elubs.

They are talking about this at the Qawanis
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clubs . I've got ladies in my church calling
me . I've got good Republican business
people calling me and saying they are
outraged. I have smokers calling me. They

have said what have we gotten out of this

deal? You know, the price of cigarettes has
gone up. They are paying more money as a
result of this whole settlement. But
profits for the tobacco companies, I
understand they are up. I guess big
business, big government, they are winning.
L den't knowiabout the _ realh =~ the supposged
victims in this thime., - T mMe not sura they are
winning. Weillywe gOt -a g of ‘good intentions

and we're going to spend sSome money to try

to do some things. I've got to be honest
with you, I'm skeptical. I'm skeptical. 1L
can't help wonder -- and I have four kids of
my own, by the way. I can't help but think
but this is cash over kids. I can't help

wondering that.

Let's finally talk about the bill.
It's kind of an afterthought in all the
discussion we'wve had. It's really very

simple. I think what they are getting is
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too much. So when I was looking at this
issue, the first time I heard about this
whole settlement and what had gone on in the
settlement is last yvear when we receilived a
briefing from the attorney general about the
settlement. What really disturbed me in the
part of the settlement is the way the deal
was structured. It was structured in such a

way so the General could come to you and say

the state isn't paying a dime. The tobacco
companies are paying all the money. Let me
tell you something, as a defense lawyer,

that's maybe technigcally“"true, but in

practical terms.,~it.!s . nett trire. As a
defendant in a case, when you represent a
client, you have a pot o¢f money that you

make a business decigsion to say this is how
much we can afford to pay. Sometimes what
you do is you bribe the lawyers on the other
side. You know what you do, you give them
-- throw some money at them to get them to
settle the case. That's what was done here.
They set aside a separate pot of money
totally unaccountable to the legislature,

can't get at it through open recerds or
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anything like that and say we're going to

set aside a pot of money, and we'll pay the
lawyers directly. Everyone will say, hey,
the state ain't paying a dime. That's how

they helped get this thing settled to do
Ehat. The attorneys in this case could get
paid free from interference from us because
they know darn good and well what would have
happened. Can you imagine if they had not
done this and we had gotten our money, we
would be in court right now fighting them
over the attorney fees. Because we'd be

ocutraged over the fact the amount of money

they were going to get. We would have
rightly sadidsif s not right. It'e nat
right . So when I looked at this, I said,

gosh, the way they have structured this

deal, we can't get at it. I don't know how
we can get at this money. Phis d8 mot
right. The other interesting thing is they

have a confidentiality provision in there.
We can't find out the truth. We can only
get what they are willing to tell us or by
subpoena, which I think this committee or

some other committee ought to get to find
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out what was the record in front of the
arbitration panel. What did the General
say? What did the other witnesses in the
arbitraticn panel have toc say about this
fee? Obviocously, the arbitration panel has
an opinion. I think this committee, I think
thie Tegislature,  we're the valy ones that
represent the public in this thing, not the
arbitration panel. We ought to have a say
in whether that igs right or not. Sc as I
looked at it, the only way I could see to
get this money is through the tax code. I
will tell you, I"ll :ibe--honest with you, I'm
not entirely comfortable with that approach,
but I see no other way that we can get at
this money. So we're using the tax code,
baut I'1l} ell yew it i mnet 2 tax bill an
the true sencse of the word. This is a
recoupment bill. This 1s getting the
taxpayver's money back so we as their
representatives can make better judgments
about what that money ghould go for, to
either give it back to them, to help fund

some of the other initiatives that I know

many people care about. That's whose money
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it is. It'e the taxpayer's money. What my

bill simply does is tax the attorney's fees

at 50 percent. According to the adviser's
office, that's the most we can do and be
constitutional. The advisor assured me, and

I talked to other people, this bill is
constitutional. It wouldn't shock me next
week we'll get an attorney general's opinion
saying 1it's not constitutional. That's
okay. The other assurance I want to give
you, this is part of the conversation I had
with the KPERS lawyer, my dintent 1s not to
tax the KPERS attorneys in this matter.
We've tried to set the date at such a place
where they would not be affected. If we
have to make another change to that, I
certainly would urge this committee to do
that. I't*8 not my intent Lo do that.

That's really what this is all about. I
will get to you the strategic contribution
fund. I also have a stack here of just
press clippings about this whole issue that
occurred over the past couple of years. T vd
invite you to review those pleadings and see

what the newspapers are saying about all
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this issue in the past. Don't just take my
word for it. Madam Chairman, I'll be happy
to stdnd for guestions:.

REPRESENTATIVE WAGLE: Are there
guestions of Representative Powell?
Representative Gatewood.

REPRESENTATIVE GATEWOOD: Thank
you, Madam Chairman. Representative Powell,
yvou asked us to be the judge and stated the
bill is kind of an afterthought. The couzxrts
have already decided who 1s liable in this
tobaecco casge. An- arbitrd@ry: board has
decided the fees that the counsel would
recelive. Are we here as an appellate to
those decisions, or are we hear to listen to
a tax bill?

REPRESENTATIVE POWELL: I think
when you make your decision about whether
vou agree with my tax bill or whether you
think 1t's good peligy bt pags that ftax
bill, I think as part of your judgment, you
need to make a decision in your own mind
about whether you think the attorney fees
received by Entz and Chanay 1s right. I

think that's the basis by which you should
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make your decision. I'"ve given you
guidelines from the statute that can help
you make that decision. I'm not satisfied
with what I would call a private star
chamber making this decision. I'm not. T

think the people ought to decide.

Ultimately, that's who the client 1is. We're
the client. We ought to have the right to
decide whether that is fair or not, not some

private star chamber.

REPRESENTATIVE GATEWOOD: So the
answer would be more as an appellate to
those decisionsg?

REPRESENTATIVE POWELL: Sure, if
you want to phrase it that way.

REPRESENTATIVE GATEWOOD: Will
the national counsel's settlement be

affected by this bill?

REPRESENTATIVE POWELL: I don't
know the answer to that guestion. Poggsdbly.
REPRESENTATIVE GATEWOQOOD: Why 1is

it so relevant who received the case in
regards to the tax bill?
REPRESENTATIVE POWELL: It 1is

relevant because as you look at the ftigures
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-- as the factors there, it relates to the
abilities of the firm and whether they have
expertise in this area. That's why I think
that's relevant.

REPRESENTATIVE GATEWQOOD: So 1if
Hutton and Hutton had received the case,
would we still be hearing this tax bill?

REPRESENTATIVE POWELL: It would
depend on how much work they had done. Thevy
told me if they had gotten in on the case,
they could have gotten a lot more money for
the state. After meeting them and talking
with them, they would have pursued this case
with far greater vigor than what the counsel

in this case actually did.

REPRESENTATIVE GATEWOOD: That's
what you perceive. That's not a fact.
REPRESENTATIVE POWELL: That's my

opinion.

REPRESENTATIVE WAGLE:
Representative Ray.

REPRESENTATIVE RAY: Will this
bill apply to everyone after the effective
date?

REPRESENTATIVE POWELL: Y eig .
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REPRESENTATIVE RAY: Maybe I Just
didn't read it. Is there a threshold amount
that i1t kicks in, a certain amount of

dollars cr a percentage?
REPRESENTATIVE POWELL: No. Th

reason I didn't do that, 1f I could have

done that, 1f the committee wants to
approcach it that way we can. You could
approach it from, well, any amount under
let's say 500,000 or a million, for exampl

is not taxed at a higher rate and everythi

above that 1is taxed at a 99 percent rate

perhaps. I'm not sure that is
constitutionaiz I don*tiknow. I haven't
talked about that approach. I approached
from a 50 percent everall figure as a
constitutional way to try to get some of
this money back. But I'm not whetted to t

particulars of the language that's drafted
do he all. It's just one way to get at
it. If you guys look at it more carefully
and study 1t more and come up with a bette
formula te do 4t, I am all wars. I'm
perfectly willing to support a different

appreoach e thabt.

e

e,

ng

it

he

r
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REPRESENTATIVE RAY: Under the
bill, if an attorney's fee was $1,000, they
would have to pay a 50 percent tax.

REPRESENTATIVE POWELL: That's
Eorreet .

REPRESENTATIVE RAY: You
mentioned that you would be basing a lot on
whether they earned the money. Who makes
the judgment on whether or not they earned
itc?

REPRESENTATIVE POWELL: I think
as I stated to Representative Gatewood, you
need to make that judgment.

REPRESENTATIVE RAY : You mean
every attorney's fee will have to run
through the tax committee?

REPRESENTATIVE POWELL: No. I'm
saying in this case I think you should make
the judgment about whether it's fair or not.
You see, part of the difficulty in writing
this bill is you can't write a tax bill that
applies just to Entz and Chanavy. That & met
constitutional. So you've got to write a
bill that technically would apply to a

broader class though in actuality would not.
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That's the nuances of drafting the bill and
the difficulty dn drafting a bill. That's
why I'm saying to you I'm not whetted to the
particulars of the draft of the bill. If
you can come up with a better way to do it,
I would invite you to do that. I don't want
to be hemmed in on my particular approach.
I'm just saying I think we should get a lot
of this money back. The only way I can
figure out how to do it is through the tax
code . How we specifically do that, I leave
that wp to you.

REPRESENTATIVE RAY: Well, I was
just trying to understand the bill itself.
I didn't guite understand the answer. If it
would pass, then every attorney's fee that
Kansas pays would have to come through this
committee for a judgment on whether or not

50 percent --

REPRESENTATIVE POWELL: No.

REPRESENTATIVE WAGLE: Let's look
at the language for just a minute. I think
we're having confusion. Look at line 11,
folks, on the back page of the draft. Lt

says there is hereby imposed a tax upon the
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gross income of a taxpayer derived. Ckay.
The tobacco settlement was unigue in that
all the money in this case came from
taxpayers. I know of no other legal
situation where the money paid to attorneys
is derived from taxpayers, 1is there? Do
yvyou know of any, Tony? This is a taxpayer
derived from attorneys fees for
representation of a state awarded pursuant
to the provisions of any settlement
agreement. So you have to have arrived at a
settlement - -

REPRESENTATIVE POWELL: Madam
Chairman, I would invite the advisor. He
can probably explain it the best since he
drafted it as to what it does.

REPRESENTATIVE WAGLE: Okavy.
Don.

MR. HAYWARD: What this bill does
-- what this bill does very simply 1s 1impose
a 50 percent tax on the gross income of any
taxpayer derived from a settlement agreement
entered into with this state and any private
entity as a result of representation of the

state by an attornevy. That's what it does.
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REPRESENTATIVE WAGLE: You have
to have represented the state.
MR. HAYWARD: Rightg As an

attorney, and 50 percent of the fees will be

taxed.

REPRESENTATIVE WAGLE: On
taxpayer derived. I was wrong.

MR. HAYWARD: The taxpayer 1is the
attornevy.

REPRESENTATIVE WAGLE: Ckavy. Of

any settlement agreement entered into, and
then there's a date certain. Tony, do you
have any opposition.tc on line 173 putting in
after the words provision of any settlement,
can we put in there the words national which
means it would have to be a national --
REPRESENTATIVE POWELL : That
would narrow the focus of the bill even
further. That would even more definitely
exclude KPERS, the KPERS litigation. It was
not a national undertaking. If you did
that, that would further narrow the scope.
REPRESENTATIVE WAGLE: Don, would
you speak to the fact of putting in the word

national settlement.
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MR. HAYWARD: I &himk thabt's
possible. The caveat 1s the narrower the
application, a greater likelihood exists we
may have an egual protecticn problem. So
everytime you narrow 1it, that likelihood
increases. The same thing with regard to
thresholds. In line 11 after gross 1income,

you could put in a threshold, you know,
gross income exceeding $1,000,000 or

whatever yvyou wanted to doc.

REPRESENTATIVE WAGLE: There's a
lot of guestions. Representative Aurand.

REPRESENTATIVE AURAND: Yeah,
just on this. Is it bad or good or

indifferent Tto- make the charge on attorneys
fees? Could a guy make them on contingent
attorney fees instead of just straight

contracting?

REPRESENTATIVE WAGLE: Doeg that
further narrow the scope, Don, to make it on

contingency fees.

MR. HAYWARD: You mean the income
derived must be based on a contingency fee

rather than a f£lat?

REPRESENTATIVE WAGLE: We call 1t
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attorney fees. Would it further narrow the
scope, would it guestionably be
constitutional if you put it on contingency
derived fees.

MR. HAYWARD: No, but no more
than any other limitation you put on here.

REPRESENTATIVE WAGLE: But we do
want to be careful if we pass a bill, it
will be held up in a court of law.

MR. HAYWARD: I would think vyou
would.

REPRESENTATIVE WAGLE: Okav.
Representative Ray, . .you were asking
gquestions. Did you. get: your guestions
answered?

REPRESENTATIVE RAY: I just have
one more, 1f I may. It says on line 17 and
18 of page 2, derived from sources in
Kansas. Can we say that this money was
derived from sources in Kansas? I thought
it came out of tobacco companies.

THE SPEAKER: I think the
settlement agreement with the state was
consummated finally in this state. I think

everything that arises from that is Kansas
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REPRESENTATIVE RAY: Okay. Thank
you. Thank vou, Madam Chairman.
REPRESENTATIVE WAGLE: Okavy.

Representative Sharp.

REPRESENTATIVE SHARP: Thank vyou.
Representative Powell, I know vou'wve gat on
tax committees many more years than I have.
Certainly, I don't know all that there i=s to
know. I would like to either ask you or
Shirley to explain scmething to me about
taxation ag thig bill would apply. LE
attorneys were going to get a settlement,
they are taxed at a certain percent anvway,
correct? Some of this taxation would be not
on gross but actually after expenses,
correct? So before they are even taxed that
way, they are going to be taxed gross 50
percent, then taxed again?

MR. HAYWARD: This 1is in addition
to the ordinary 1income.

REPRESENTATIVE SHARP? So we are
taxing and taxing?

THE SPEAKER: This is a surtax.

REPRESENTATIVE SHARP: A surtax.
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MR. HAYWARD: In line 10, it says
in addition to the tax otherwise imposed

pursuant to this section, which i1is the

ordinary 1income tax which is a net income

tax.
REPRESENTATIVE SHARP: Right .
Okay. Thank you for that clarification.
MR. HAYWARD: Double taxation is

avoided by giving a credit to this gross

income tax of the amount of tax you paid
under the ordinary income tax.

REPRESENTATIVE SHARP: Okav.
That's how I wondered. Thank vou. Thank
yvou Don. Thank: you -Tony:

REPRESENTATIVE WAGLE: Now, vou
pay under ordinary income taxes deducted in
order to arrive at the gross 50 percent.

MR. HAYWARD: Toun determine your
Lax on your gross 1income and subtract dollar
for dollar the ordinary income tax. That
will be your tax bill.

REPRESENTATIVE WAGLE: It would
not be more than 50 percent.

MR . HAYWARD: 50 peresnt of Voilr
gross 1ncome 1is taxed. A ereddt bto That 48
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whatever you paid under the ordinary income
tax law on your net income.

REPRESENTATIVE WAGLE: Ckavy.
Representative Flora.
REPRESENTATIVE FLORA: Thank
you, Madam Chair. And what 1s the tax--
jhet for eclarvrifiecation, what dis the rate on

the ordinary tax that they would be taxed?

THE SPEAKER: The rate would be
-- it depends on the filing status. On page
1 there, you can see what the rates are

probably be 7.75 percent on the ordinary
income. That 418 net:.inccéme, ~after all
deductions, personal exemption, et cetera.
REPRESENTATIVE FLORA: So do we
have an estimation of how much money this
would bring in to the state, Tony, Shirley?
MS. SICILIAN: Yes, we do. We do
have a fiscal note. We've estimated that
assuming that the KPERS settlement 1is
captured under the bill; the figcal impact
is at least 8.4 million in fiscal year 2001.
.9 million would be due to the terms of the
tobacco litigation. Nearly every state

agency does hire outside counsel at one time
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or ancther. We have not tried to estimate
Ehab. We can continue to work on that.
That's why we consider the 8.4 to be a
minimum number.

REPRESENTATIVE WAGLE: Now,
Shirley, why did you include KPERS in here
when the date specific is arrived at after
December 31st -- entered into after January
lst of '97°7

MS. SICILIAN: I understand.
That would be the key date. If the KPERS
settlement agreement were entered into
before that date, then we need to tzke it
ocout, an the fiscal impacted would be a
minimum <f .9. Cur understanding was the

settlement agreement could be considered to

be entered dinto after that. Just to be
clear, I understand you've been in contact
with KPERS. We will try to make sure that

we're correct about this.

REPRESENTATIVE WAGLE:
Representative Powell, do you understand
that this agreement was entered into on the
date that the arbitration panel gave us this

decision which was -- is there anyway --
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REPRESENTATIVE POWELL: The

national tobacco settlement agreement was

entered intoc in I think November of '99 - -
S8, excuse me. The award, of course, of the
panel was in November of '99. So 1t's

clearly after the effective date that's in
the badl. KPERS, 1t was my intent to do a
date that would not affect KPERS, but soon
enough it would impact the tobacco. I may
be off on the date. But that was my intent.
If that date is not right, I would certainly
encourage the committee to change that date.

REPRESENTATIVE WAGLE: Okay.
We'll need to look into that.
Representative Edmonds.

REPRESENTATIVE EDMONDS: Nc thank
you .

REPRESENTATIVE WAGLE:
Representative Tomlinson.

REPRESENTATIVE TOMLINSON:

Counselor, I like that word. Better than
representative. I do have a couple
questions that are legal in nature, and I

plead ignorance because I am not an

attorney. The first one is I actually
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thought I understood the bill better before
peeple started explaining it My problem
now is wouldn't an attorney representing the
state even with the word national in there
that was maybe representing the state in a
workers' comp claim or case with a national
company, wouldn't they have some difficulty?

REPRESENTATIVE POWELL: It's hard
to see —-- 1t's hard to dmagine that
particular instance that you're talking
about . It would affect, with the suggestion
that the Chairman has made, any national
settlement that the state would hire
attorneys for contingency fee, on a
contingency basis is the other change that
the Chairman suggested, any case in the
future would be taxed.

REPRESENTATIVE TOMLINSON : How
about a firearm's settlement?

REPRESENTATIVE POWELL: If the
State of Kansas undergoes a national case
against the gun manufacturers and does
similar to what the tobacco case did, those
attorney fees hired by the state would be

impacted by the bill. That's correct.
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REPRESENTATIVE TOMLINSON: My
understanding of the egual protection
clause, now, I'm going to test my school
teacher knowledge against the attorney.

REPRESENTATIVE POWELL: You
probably know it better than me.

REPRESENTATIVE TOMLINSON: I
d:on. ' E . My understanding i1s the reason we
have to be careful here is because under the
egual protection clause, we can't pass a tax
law that taxes me gpecifically, my

crankiness or any other reason.

REPRESENTATIVE POWELL: That's
right.

REPRESENTATIVE TOMLINSON: I have
egqual proteebtionm. If we pass this

legislation, we're going to wind up in

federal court, aren't we?
REPRESENTATIVE POWELL: You bet.
REPRESENTATIVE TOMLINSON: When
we do wind up 1in federal court, legislative

intent will be part of the issue with equal

protection.

REPRESENTATIVE POWELL: Sure, but

legigslative intent is primarily derived from
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the words in the

collr¥rts leoek Eirst.

REPRESENTATIVE
understand that. You're
Wouldn't you 1f you were
subpoena the proceedings
to deal with legislative

REPRESENTATIVE
You know, the lawyers
would probably go to
ik,

law down if we pass

bill == thipg

us . Therefore,

equal protection clause and the

ought to throw it out.

argument . I think we'wve

a way that's not going to hold water,

that will be the
Yeun're Tight wn poiit.

REPRESENTATIVE

statute.

for Entez

court to

legislation was

argument,

45

That's where the
TOMLINSON : I
a smart attorney.

on the other side

in this committee
intent?
POWELL: Sure.

and Chanay

strike this

would argue this

designed to get

it's a violation of the

court, vou

That will be the

tried to word it in

but

absolutely.

TOMLINSON: And

these proceedings will be a part of that.
REPRESENTATIVE POWELL: That's
correct.
REPRESENTATIVE TOMLINSON: Okavy.
REPRESENTATIVE WAGLE:
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Representative Wilk.
REPRESENTATIVE WILK: Thank vyou,
Madam Chair. Repregentative Tomlinsen, 1f

it happens to end up 1n court, you will be

gn Trecord.: My guestion is for Advisor
Hayward. I share some of Representative
Tomlingon'"s ponfusleOnm: Ask yvou to brush off
vour history book. I believe I worked with
you back in 1993 when we did the -- or '94

when we did the military retirement
settlement 1issue. The way this bill is
drafted today, won't those attorney fees --
this bill would apply to those fees?

MR. HAYWARD: I believe we would
have captured 50 percent of them.

REPRESENTATIVE POWELL: Not 1f we
added the words national settlement.

THE SPEAKER: That's presuming

the present language.

REPRESENTATIVE WILK: I wanted to
get a handle on that. What about, again,
under the current language, the lawsuit we
have with Colorado? I don't know 1f there

is any money involved in that or not.

Certainly the state has paid, that's a
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contract, so would those fees also fall
under the jurdsdietion of thig Bill?

MR. HAYWARD: If that settlement
ogenrs after this partieunlar date; the
attorney fees involved would be, again,
subject to this. I'd like to say one other
thing with regard to egual protection.
States are granted great latitude by U.S.
Supreme Court with regard to discriminating
in the tax code. The test is if there is a
rational basis for that discrimination.

REPRESENTATIVE WILK: Thank you.

REPRESENTATIVE WAGLE: Don, if we
added the word national, the retiree's and
the water would not be taxed under this
language.

MR. HAYWARD: That's correct.

REPRESENTATIVE WAGLE: Water
would not be taxed.

MR. HAYWARD: The water 1is a
Kansas suit. That's correct.

REPRESENTATIVE WAGLE:
Representative Howell.

REPRESENTATIVE HOWELL: Thank

yocu, Madam Chairman. Tony, I'm trying to
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understand a little bit about how this
lawsuit was put tcgether and who represented
who . Am I correct 1iIn my assumption that the
attorneys were representing all citizens of

Kansas?

REPRESENTATIVE POWELL: State of
Kansas was the client. That's correct. We
were the client. The public was the client.

REPRESENTATIVE HOWELL: What good

does it do for members of the public to call
up a lawyer and ask them to proceed in a
particular way? Does that not occuzr?
What 1f I'm a member of the public and I
don't like howsthe sudibsd™s: going? Can I
call the law firm up and ask them to
represent me differently as a taxpayer?

REPRESENTATIVE POWELL: I guess
you could. Quite practically speaking
there, probably not likely to happen to take
that call too seriously. They really know
who their bread 1is buttered by. That 1is
usually the person in government who hired
them.

REPRESENTATIVE WAGLE:

Representative Aurand.
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REPRESENTATIVE AURAND: Thank
yvou, Chairman. With regard to
Representative Tomlinson's guestion, these

will only show up in federal court if we can
file them so people can find them in three
years. Apparently, that hasn't happened.
Tony, I know one of the things you're trying
to get at most 18 the ethical side of the
payment . I hear -- things I've heard about
as far as payment lawyers receive on

contingency as compared to what they charge

normally, three, four, five times ag much as=
they would on an hourly rate. If I divide
it right, assuming generously I guess 10,000

hours put in, it would be about $2,700 an
hour. The attorﬁey general's office charged
150 and 165 which would be 18 times as much.
I was wondering if you think the Entz and
Chanay firm are 18 times as good lawyers as
the attorney general and her staff?
REPRESENTATIVE POWELL: Well, I

can't say. I would say I wouldn't say even

Entz and Chanay 1s worth than much more than

the general's legal abilitiesgs.

REPRESENTATIVE AURAND: Are vou
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familiar with anything in general practice
when people keep track of their hours, is
there a certain part where lawyers in
general tend to think, okay, this is beyond
what 1s some of the listings here as far as
what 1s ethical? Is there a general rule
of thumb or something out there?

REPRESENTATIVE POWELL: There 1is
no set number in terms of an hourly rate or
even a total amount of money that is
reasonable or not reasonable. It really
depends upon the circumstances of each case
and the statute that I gave you really 1is
the guideline that would be used by a court
to determine whether a particular fee 1is
reasonable. I will tell you the range for
lawyers in the State of Kansas at an hourly
rate would range probably from $100 to --
actually a lot of work for the state is at
$85 an hour up to around $300 an hour for a
guality firm doing heourly work. So $2,700
certainly on its face would certainly have
to make you guestion whether that's a
reasonable fee.

REPRESENTATIVE AURAND: One other
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guestion I was wondering, the whole idea of
kind of the separate pool of money, if you
as a defense lawyer have someone suing your
client for a million dollars and you know
somehow they are probably getting 30 percent
contingency or something like that, you =aid
something about bribing or encouraging the
lawyers to try to get to settle. Do vyou
know cases -- have you been able to set up
cases where you can pay the other attorneys
a separate pot of money? Has that happened

in other cases?

REPRESENTATIVE POWELL: Yeah,
we'll do that. We'll do that because the
lawyer -- we know that lawyer is on a
contingency fee basis. We will know, also,

the lawyer can make the most money on the
case 1f they don't have to go through all
the discovery, take it to trial. That costs
them money to do all that work, to front the
expenses. So, 1in essence, we throw some
money at the lawyer to give an incentive for
that lawyer to then settle the case and
persuade his client to settle the case.

REPRESENTATIVE AURAND: THat®xs
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what I don't understand. On the other side,
what 1s the ethical obligation of a lawver
that 1s suing as far as saying, all ocf a
sudden, instead of taking a pot out of the
whole thing and this 1is as much as I can
get, all of a sudden saying the pot might be
this big, 1f I can get so much on thisg side,
we'll set up two accounts.

REPRESENTATIVE POWELL:
Pergonally,; I thimk they are obligated bo
tell their client how much they are going to
get . If they were offered such an
arrangement by the opposing side, I think a
lawyer would be ethically obligated to tell
their client what the offer from the
defendant would be. That's what's
interesting about this case. In essence,
the lawyers are saying we don't have to tell
you what we're getting paid by the
defendantg in the case, because we'wve got a
confidentiality agreement. I think Chat is
kind of amazing myself.

REPRESENTATIVE AURAND: Thank

REPRESENTATIVE WAGLE:
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Representative Edmonds.

REPRESENTATIVE EDMONDS: Thank
you, Madam Chair. This subject of hours
cropped up earlier this week. I ETheought
about it at the time and went on. I'11
start with the usual caveat. I'm not an
attorney, but I am a CPA. We do keep track

pretty closely in practice of the time spent
on various times of work because that's how
we bill for it. You've geot an hour and 45
minutes in a tax return. Yodu're geing bo
end up putting that on a time sheet some
pPlace and some 'client is going to get billed
for that time. The only client I have that
is a law firm uses software that does that

sort of thing for their practice, but they

are not involved in any way, shape or form
in this situation. I don't know whether to
extrapolate from that. You've worked with

at least a couple law firms in your
experience. Is it the practice in most
firms to have their partners and employees
and associates keep track of their time for
what they do as it would be in a CPA firm?

We account literally for every minute.
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REPRESENTATIVE POWELL:

Absolutely. It is a common practice 1in most
law firms, including, I might add,
plaintiff's firms who take cases on a
contingency basis will keep their time.
Noew, when yvou're a defense lawyer like me
and you are used to billing your client on
an hourly basisgs, the reason yvou keep track
of your time is obvious. You have to keep
track of ywour time in order to give yocu an
idea of what you need to bill your client.
I keep track of my time. In fact, we have
paralegals and sometimes our legal
secretaries will also keep track of some
time on that case. We determine how much
work has been done on that case in order to
present a reasonable and fair bill to our
client . A plaintiff's firm will also
oftentimes keep time records internally of a
case to help them determine, for a couple
reasons, are they making money on the case.
A lot of times if a plaintiff's firm is
spending so many hours on the case, their
hourly rate will dip so low, they'll see

they are losing money o©on a case. They also
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will do it internally to determine how to
divide up the pot, for example. When the
fee comes in, how much will a particular

lawyer in that firm be entitled to wversus
another depending on how much work they do
on the case. So it's very common even among
plaintiff's attorneys, and they have told me
this, they also keep hours.

REPRESENTATIVE EDMONDS: Well, i1if
I were asked to tell you how many hours I
spent on a particular client in the last
year, 1t would be a matter of basically
footing a column to tell you that. I assume
if I had a reason to ask you how much time
you spent on a particular client, you could
do something similar in your medical
Practice.

REPRESENTATIVE POWELL: Our staff
and our law firm can produce pretty easily
an entire list of the work I've done on

every single case for every different client

over the past year, in fact, over the past
previous years. It's all done by computer.
We enter our time in a computer. It's all
kept very simply. It's very easy to produce
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those records, and any guality law firm

could do that.

REPRESENTATIVE EDMONDS: Is this
true whether you're defending the client or
whether you're the plaintiff in the case?

REPRESENTATIVE POWELL:
Absolutely.

REPRESENTATIVE EDMONDS:
Realistically, 1f that's the practice, what
I'm hearing you say that is the standard of
practice, then I would expect any firm to be
able to do that 1f they were sufficiently
inclined?

REPRESENTATIVE POWELL: I would
strongly suspect Entz and Chanay has such a
system and could easily produce the time
that they spent in this case if they had

simply chosen to do so.

REPRESENTATIVE EDMONDS: That was
the topic that came up. I found it
interesting. I appreciate vour
observations. Thank you very much. Thank

you, Madam Chair.

REPRESENTATIVE WAGLE:

Representative Gregory.
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REPRESENTATIVE GREGORY: Thank
you, Madam Chairman. Tony, 1in the -- the
figure we're talking about here at one point
in time, we were talking about limiting this
by having the word national in there. T !
wondering 1if it would make some sense to
also plug the word contingency in there.

REPRESENTATIVE POWELL: I think
that was mentioned before. I certainly
wouldn't have any objection to doing that.

REPRESENTATIVE GREGORY: Ckavy.
In the water litigation that we're in --

REPRESENTATIVE POWELL: They are
paid by an hourly basis.

REPRESENTATIVE GREGORY: That's
what I thought. Thank vyou.

REPRESENTATIVE WAGLE:
Repregentative Long.

REPRESENTATIVE LONG: Thank vyou.
I found the hours to be very interesting.
That was a gquestion I was very curious
about. Also, I don't have any knowledge
about the attorney general's office or
anything. But I notice when she was

testifying the other day, it sounded like it
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Sgecrefbtaries from the mffice. I was a little
bit shocked by their lack of staff over
there. Can anyone inform me as to how many

people actually work for the AG's office

7

Would it not be possible for them to have

pursued this in-house?

REPRESENTATIVE POWELL: Well,
can only tell you what I think, my opini

Obviously, she's giving her opinion on t

1

on.

hat.

I do know a number of other stateg did do

this in-house. I-think the results that
obtained by hiring private counsel, loca
counsel, I don't think the results are
justified doing that. I think we could
received more money for the state had we
done that and done it in-house. I think
figures I've recited would suggest we di
get our money's worth hiring outside
counsel.

REPRESENTATIVE LONG: Tony, h
many hours would i1t take vou to compile
data vou had in that folder?

REPRESENTATIVE POWELL: It's

to say. I made the statement before. I

we

1

have

not

the

dn't

ow

the

hard
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still stick with it, I don't think this work
here with the research behind it probably
went inteo 1t wWriting and drafting it i1is

worth more than a couple hundred thousand

dollars. I don't see how it could be worth
more than that myself. I just don't.
That's my opinion. It's hard to totally
judge that. I mean our law firm to bill

$200,000 on a case for the work we'd do,
we'd be doing a lot more than this. I'm
trying to give them at least some benefit of
the doubt.

REPRESENTATIVE WAGCLE: I have
four more committee members that want to ask
gquestions, and I want to get them 1in the
next few minutes if we can, and we do have
an opponent that wants to testify.

Representative Johnston.

REPRESENTATIVE JOHNSTON: Thank
you, Madam Chair. Thank you, Representative
Powell, for being here. I wanted to ask you
a couple guestions real guick. You said at

the beginning of your testimony this morning
that you referred to the attorney general's

office by saying that they did not maintain
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mentioned that they discarded records. T
that a matter of fact?

REPRESENTATIVE POWELL: I believe
their testimony yesterday was they either
lost them or they threw them away. I recall
John Campbell saying they threw away drafts.

REPRESENTATIVE JOHNSTON: Rough
drafts.

REPRESENTATIVE POWELL: Rough
draftes, previeus drafts.

REPRESENTATIVE JOHNSTON: I
wanted to clarify that. Another issue,
you've been talking about the amount of the
award that Kansas received compared with
other states. I would presume that the
decision-making process of which state would
get how much surely included a reflection of
population, and surely Kansas doesn't have
guite the population of Celerade. Could vou
tell me what some of those criteria were
that the decision-making process 1included?

REPRESENTATIVE POWELL: I'm not
sure that I'm capable of giving you all

that. My understanding in talking with
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tobacco counsel is that the biggest criteria
they used was percentage of Medicaid
expenditures. Medicaid expenditures 1is
probably in many respects a function of
population depending on how many people you
have. It will have a great influence on
what your expenditures was. A good part of
that settlement they got was determined by a
raw formula. Irrespective 1f we had gone
down to the courthouse three days before the
case had been settled, we probably would
have received the bulk of the money 1in the
case. The other part I talked about the
strategie conmtribUti-onsmaEthe additional money
they gave to the state in their actual
contribution £¢ the gage.

REPRESENTATIVE JOHNSTON: Lig

there anyway to break that down?

REPRESENTATIVE POWELL: I'll give
Yol the Btrategie Contributiocn Fund. That
breaks it down. It goes through all the

settlements, and I'd invited you to look at
1.E ;
REPRESENTATIVE JOENSTON: Last,

my interest in this is not political. My
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interest i1s as I mentioned previcusly, the
need to find a solutiocn. One of the
gselutions might bPe yeour Dbidl. I think it
clearly needs some work. Enother solution

I'm particularly interested in is a law that

would reguire competitive bidding on

protegsional wontraets. I have to be honest
with you. I've considered myself a Stovall
supporter even though I'm a Democrat. I

made a contribution to her first campaign.
I want to thank you and the Chairman for
having these hearings. My eyes are opened.
I'm disturbed with the decision-making
process used by the attorney general. My
guestion to you is what decision-making
process would you recommend an attorney
general use to hire outside counsel? What

would yvou have done if you had been attorney

general, the first guestion being would you
have joined the lawsuit? I hope the answer
is ves. The second guestion, what process

would you establish for hiring outside
counsel? My concern, 1t's a Republican
attorney general or a Democratic insurance

commisgioner, hiring outeside counsel should
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not be a partisan decision, and clearly it
was. I find that appalling.
REPRESENTATIVE POWELL: I
appreciate that gquestion. Let me make a
donpgle other peimts about that. The post

audit report also stated, and I think vou
hinted at it in your comments, that when

they reviewed some 35 cases where the

general had hired outside counsel, she had
hired 2% firms. In 20 of those cases, the
firms had contributed to her campaign. So,
to me, I think that certainly gives a

suggestion that the attorney general is

predisposed towards doling out legal work to
political supporters of hers. I think
that's wrong. My processgs would be a
two-step process. I déii't thimk you gshould
hire a lawyer based solely upon the price
they are willing to perform the services for
you. You have to approach it from a
two-step process. No. 1, you need to for
every piece of work or class of work that
you need done, you should select the most
qualified firme that are able to do that
work. That should be based upon the size of
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the firm, the expertise of that firm, the
credentials of the particular lawyers 1in
terms of the work they have done, where they
went to school, the experience they have.
Once vyvou get a list of firms that are
qualified, the best gqualified to do that
piece of work, then I think you should let
them bid on that work based on price. That
price could be based on either an hourly
rate or on the total costs they are willing
to do the work for. In fact, I'm actually
working on a bill - eallsed“*the Private
Attorney Retention Sunshine Act that would
reguire that very thing. It would also --
the bill I'm going to introduce would
regquire legislative coversight over large
attorney fee contracts of a million dollars
Or more. So whenever the state wants to
hire lawyers where those attorneys could
earn more than a million dollars, shouldn't
be making that decision themselves. They
should come to the legislature, and the
legislature should have the opportunity to
review that contract. I think those are

some important things that we ocught to do to
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change the way to do that.

REPRESENTATIVE JOENSTON:: Thank
you. I look forward to seeing the bill.

REPRESENTATIVE WAGLE:
Representative Ray and Representative
Tedde¥, and well ge o ogur opporNent.

REPRESENTATIVE RAY: I want to
ask on the open records law, are you
required to keep all your drafts?

REPRESENTATIVE POWELL: I don't
know. I don't know the answer to that.
Probabkbly not-.

REPRESENTATIVE RAY: Do yvou think
we should have?

REPRESENTATIVE POWELL: Well,

it's hard to say because it's not always a

black and white thing. I think in fairness
to the general's office, it's not always a
black and white thing. I just think my

comment about these particular drafts, this
was not your garden variety case. This was
@ politically very sensitive case by her own
admiggion. It's the biggest case in the
history. Obviously, you had to know there

were going to be guestions about who you
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hired te de this work. Bep I bhimk any
documents relating to that case should have
been kept. That's wreally all I'm sayling. 1
can't tell you 1in every matter should every
single record be kept, because not every
single record i1s 1mportant. In thisg case, I
think it's a fair statement 1t should have
been.

REPRESENTATIVE RAY: Could I have
a clarification for my own personal
information. Did I understand cocrrectly
that defense attorneys can get together with
plaintiff's attorneys and give the money --

REPRESENTATIVE POWELL: Well,
what we do as part of the settlement in
essence - -

REPRESENTATIVE RAY: You are
paying them personally?

REPRESENTATIVE POWELL: It's not
like it's this 1little bribe on the side kind
of thing. What it is as part of the

settlement you'll say we're structuring this

pot of money here. Part of that is going to
go to your client, and here, we're going to
pay you this much in attorney fees. That 1is=s
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sometimes done.

REPRESENTATIVE RAY: So the
opposing attorney is paid, the other one.

REPRESENTATIVE POWELL: No. It's
our client that would pay. I'm representing
company X. I'"ve got Joe Blow here. He 's
suing company X for discrimination. Many
cases 1it's a contingency fee. Early on in

that case, we'll look at it and kind of get
a senge. We have usually a pretty good idea
of how much work we think that attorney
might have done in the case. As an
inducement to settle, we'll offer some money
to the clients We'll offer a greater sum
that he might not normally receive as a
contingency percentage and give him a chunk

of money to get him to settle the case.

REPRESENTATIVE RAY: So the
€lLefit 48 pawineg, Eeo. Thank you.
REPRESENTATIVE POWELL: That's

part of the overall pot of money that the
company 1s willing to pavy.

REPRESENTATIVE WACGLE:
Representative Tedder.

REPRESENTATIVE TEDDER: Thank
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you, Madam Chairman. With this bil
it put the State of Kansas at a dis
in the future in btrying te contrapgt

with attorneys.
REPRESENTATIVE POWELL:
those particular cases where you'wve

national settlements involving cont

fees, yes, it might. I have to be
about that.

REPRESENTATIVE TEDDER:
Thank vyou.

REPRESENTATIVE WAGLE: o
Thank you Representative Powell. 0
conferee on the bill is Terri Rober
Terri, do yout mind taking ‘an:oath?

MS. ROBERTS: No, ma'am.

68
1, will
advantage

services

Yeah, 1in
got
ingency

honest

Ckay.

kay.

ur next

ts.

The

last time I did this was graduation from

nursing school.

TERRI ROBERTS,
called as a witness on behalf of th
Committee, was sworn and testified

follows:

REPRESENTATIVE WAGLE:

=

as

Terri,
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are you representing yourself or the--

MS. ROBERTS: I am. I've got
written testimony. Good morning. My name
is Terri Roberts. I'm here as a private

citizen addressing the issue of taxing the
attorney fees for those that represented
Kansas in the tobacco litigation.

First of all, I want to say I'm one of
those individuals that has a passion about
seeing a world that is less harmed by
addiction to nicotine, clean air in the work
plaece and public .places~1"8i-an exception, Tot
a hard won battle. Among friends and
colleagues that share this same passion, we
often refer to'curselves as anti-smoking
activists or zealots. Since December of
1995, I have personally invested time and
money to educate myself about smoking as a
habit and what public policies could best
facilitate a world with less nicotine
addietion. I, too, like Representative
Powell have reviewed the three sets, the
Kansas pleadings only addendum as they are
filed. I was in the courtroom for several

©of the court appearances. I've read the
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master settlement agreement, some sgections
several time. I provided analysis of the
various versions that went before Congress
to those interested in this 1issue. Having
said this, I want to add that I have only a
professional relationship with Attorney
General Carla Stovall and any of her staff.
I have met Stu Entz only cnce during a
presentation he did for the Kansas Smokeless
Kids Program, and I have talked with Jeff
Chanay approximately five times, and two of
those were about a nursing client he was
representing. I know none of these
individuales personally, nor have I shared a
meal with them or ever discussed my family
or my day with them. I1'm here bescausge 1
have a sign on my door which reads and
gquotes Abraham Lincoln and says, "To sin

with silence, when they should protest,

makes cowards of men." Diane Graham, a CEO
in Kansas City, wrote and women, too, so I
add that. I do try to speak out when I

think I might be able to make a difference.
Like Representative Powell, I'm not

comfortable with this proposal. In Yaek,; I
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disagres with 1%t The bill a8 dntroduced
retroactively will impose a tax on specific
proceeds that the attorneys received as
compensation for representing the State of
Kansas presumably in the tobacco litigation.
I'm not sure it will necessarily be limited
to just those who represented Kansas in the
tobacco settlement. You've had that
digeunsglion, What about the attorneys that
represent KU hospital authority in
collections? What about KPERS and the other
areas were attorneys are engaged to
represent the state. Might this have a
chilling affecti.on attorneys considering
represgenting.our state. I'm not a
pPracticing attorney nor an expert in
constitutional law. However, one basic
Premise of our constitution is
representation and fair taxation. And I
remember several years ago when Kansas was
sued on behalf of the military retirees that
were disenfranchised by a revised tax code,
and Kansas lost that legal battle and
settled. And to the best of my recollection

it was about 57,000,000 with the court
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awarding approximately 10,000,000 to the
attorneys that represented the Kansas
military retirees. Certainly, the
constitutionality of any provision of this
nature will be evaluated pricr to 1ts
implementation. Why is the legislature
seeking a portion of the attorney fees in
this case? After two days of hearings on

the related issue of why Entz and Chanay

were selected, I'm not clear of the public
policy behind the tax proposal. I do know
grne thing, thouwgh:; for sUures. The tobacco
industry is a formidable opponent. Every
hour of every day. And> what Representative
Powell said I do agree with. I think they
won this week. This week they are winning.
Ckay. I strongly suspect that they like

sesing all of you in thig mueh confliek,
this much anguish, this much time spent on
this issue, because 1t's not about how we
can prevent tobacco addiction and prevent
our youth from getting access to tobacco.
Tty a distracbion, and they are masters at
distraction and misrepresentation. I was

disappointed that John Campbell was not
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afforded the opportunity to review in detail
the MSA. That stands for the master
settlement agreement. That agreement as you
know made history, the largest civil
settlement in the history of the world and,

as you know, the largest payout to attorneys

in the history of the world. The details of
the MSA are important, and the restrictions
on the tobacco industry significant. As a

matter of public policy, I do believe you
would have benefited greatly from hearing
about them.

I'm confident that the greater wisdom

will prevail and this tax proposal will not

be enacted. My hope 1is that it dies
swiftly. Tax code revision should be fair
and purposeful. They should mot be

retaldatory sz punitiwve,

REPRESENTATIVE WAGLE: Are there
questions of Terri Roberts? Representative
Long.

REPRESENTATIVE LONG: Thank vyou.
Terri, I think you and I have a lot in
common . We both care a lot about health

issues, and that's why I asked to be on the
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health and human services commlittee. T

guess my rationale 1s a little different

o}

than yours, though, in justifying a lawsuit
against the tobacco company. Recently I was
talking to another representative, and

there's a great concern about obesity in
women . We all know that chocolate, vyou
know, creates obesity. We have problems
with pur wedght, byt 1 couldn't Justhigy
going after the chocolate company, yvocu know,
for my lack of discipline in staying away
from scomething that I know can be harmful to
me and to my health. I guess that's where
I'm looking at an immense lawsult against a
tobacco industry who we all know, we'wve all
been educated about the harm it does to us
and to families and everything. So I guess
I just wanted to make a statement that the
action that's taken to control the amount of
profit, you knew, te a law firm, I guess
it's just a different way of thinking
possibly.

MS. ROBERTS: I understand.
There will be up to 500,000,000 paid in

attorneys fees every year as a result of the
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master settlement agreement. The percentage
that was paid out to the Kansas 1s -- was
determined to be S$54,000,000. That was part
cof the settlement. That's how our legal

system operates.

REPRESENTATIVE WAGLE:
Representative Aurand.

REPRESENTATIVE AURAND: Thank
you, Madam. The thing I learned this
morning, the thing that bothered me, setting
up the separate account that pays the thing.
When you're talking about health issues, it
started out as a Medicare system. I'"'m not
sure there iss#a’ wholieysliot® of money going
back to medical - -

MS. ROBERTS: Medicaid, Medicaid
g e ol e e .

REPRESENTATIVE AURAND: What I
don't understand as far as the tax bill, and
Representative Powell tried to make it
clear, this money, if all in one pot, would
have been part of the Kansas pot of money.
What he's trying to go after is that money
that's out there that didn't come back to

the State of Kansas. Now, from a health
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programe for smokers, would it make some

sense as far as the tax policy or policy
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trying to get more of that money, and don't

you have any problem with all the lawyers
setting aside this separate fund over here

which basically subtracts from the amount

that we get back to work with health issues?

Isn't that troubling?

MS. ROBERTS: I think about it.

I think about the hundreds of attorneys that

worked on this and all the attorney

generals. Actually, one attorney general

whose state had not even filed a lawsuit was

allowed to negotiate the settlement. Okavy.

I won't go there. There is a number of
issues related to the actual settlement.

Think about it. That's somewhat

self-serving in a sense, but it's what they

did. It's what they did in the best

interest of getting this issue settled. In

the four states that actually ended up going

to court ©r settling zxzight before they did

go to court, everybody prepared for trial

and got ready. Spent an encrmousg amount of
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money and time and they settled. We could
see the wave of settlement coming through.
Those are the things I monitored on behalf
of my colleagues that do what we do in our

state every day, five and ten e-mails every

hour about what was coming down. Do I like
it? I don't know if I like it or not. But
that's what we ended up with. I never

thought we'd get the concessions from the
industry that we did. If I was negotiating
it, there would have been more. But I can't
in hindsight say what they did was bad or
wrong. It's what we did- It's what we
signed and everybody knew at the press
conference on November 20th, we'gd gone

through 18 months, gone to Congress with

another package that didn't get passed. We
knew what was being asked. At least I, as a
person informed about this, knew what was
going to happen. They didn't gp inte 1t
blindly. Everybody was well versed on where

these pots of money were and what was o] LT O
to happen and what the fallout was going to
B .. It was well debated for 18 months.

REPRESENTATIVE AURAND: I guess
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in the sense vou said, that might have been
self-gserving for them.

M5. ROBERTS: Both sides.

REPRESENTATIVE AURAND: This 1is
what the legislature is doing to be
self-serving ourselves, and people in the
legislature thinks more of this money should

be going to the program.

MS. ROBERTS: Yeah. I'd have to
follow up on what Mr. Hayward says. It has
to have a rational basis, and it has to be
fair and eguitable, cocnstitutional. Don 't

want to end up in federal court arguing with
with your attorney general and attorneys

over attorney fees.

REPRESENTATIVE AURAND: L think

all of us agree it needs to be

congstitutional . Thanks.
REPRESENTATIVE WAGLE: Te&rri, as
a matter of record, I want you toc be made

aware the leadership of this tax committee,
two republicans, two Democrats, met with
John Campbell, asked him some tough
gquestions several weeksgs ago. We asked him

to appear before the committee to give the
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committee a briefing on the history and the
master gettlement. And in addition to that,
I understood last Friday when I left I had
communications from the AG's office saying
she would be here on Wednesday because we
were going to give the ocpportunity for Tony
to share his testimony first, and we were
going to allow her to counter that which
they agreed to. Instead, on Monday morning,
the attorney general came in, and I was not
forewarned that was going to happen. She
chose to pick up the matters rather -- of
how Entz and Chanay was hired rather than
brief the committee on the history and the
settlement.

MS. ROBERTS: Ckay.

REPRESENTATIVE WAGLE: With her
being a statewide elected official, I felt
like I should give her the courtesy to
present the information as she wanted on her
time line. She really overruled the
committee chair and said this is how I want
to do it. I said okay. I want you to know

we did offer them that.

MS. ROBERTS: Great. I was not
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aware of that. Like I said, I'm not 1in
those circles.

REPRESENTATIVE WAGLE: Further
gquestions of Terri Roberts? I see none. We
will continue the hearing tomorrow,

committee. Nirne o'ewleck er shortly after.

1
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STATE OF KANSAS
55 .

COCUNTY OF SHAWNEE

I, Sandra S. Biggs, a Certified
Shorthand Reporter, commissioned as such by
the Supreme Court of the State of Kansas,

and authorized te take depositions and
zdminister oaths within said State pursuant
to K.S.A. 60-228, certify that the foregoing
was reported by stenographic means, which
matter was held cocn the date, and the time
and place set out on the title page hereof
and that the foregoing constitutes a true

s

and accurate transcript of the ame
I further certify that I am not related
to any of the parties, nor am I an employee
of or related to any of the attormneys
representin the parties, and I have no
financial interest 1in the outcome of this
matter
Given under my hand and seal this
'S { [
Bond___ ear o+ _febapny . coeo.
) & B v U b
Sandra S Biggs, CES}R' -
r e
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